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PREFACE. 


The  author  of  the  present  treatise  on  Freight  and  Maritime  Law  did  not,  at 
the  commencement  of  his  undertaking,  propose  to  himself  the  execution  of  a 
work  which  should  supersede  or  impair  the  authority  of  the  very  valuable  ex- 
isting text-books,  American  and  English^  on  the  same  subject  His  purpose  was 
to  provide,  if  possible,  a  practical  synopsis  of  that  portion  of  the  law  merchant 
which  reg^ulates  the  employment  of  ships  and  the  earning  of  freight  In  this 
division  of  maritime  jurisprudence,  the  most  fertile  in  refined  decisions,  and  upon 
which  questions  of  litigation  most  frequently  arise,  in  reference  to  the  express 
terms  in  charter-parties  and  bills  of  lading,  a  book  of  reference  seemed  most 
urgently  needed.  If  the  present  volume  meets  an  existing  demand,  and  supplies 
a  pressing  want,  its  purpose  will  have  been  attained. 

The  5th  edition  of  "Abbott  on  Shipping  "—the  last  edition  revised  by  its 
author,  Lord  Tenterden,  and  confessedly  one  of  the  most  accurate  treatises  on 
the  subject  that  have  been  published  in  any  language — has  been  generally  followed 
as  far  as  the  framework  of  the  present  design  rendered  its  adoption  practicable. 
This  edition  has  been  collated,  where  the  circumstances  seemed  to  demand  it, 
with  those  which  preceded  it  Upon  this  basis  of  authority,  the  attempt  has 
been  made  to  include  all  the  most  recent  decisions  of  the  American  as  well  as 
of  the  English  courts  on  the  precise  subject-matter  dealt  with,  on  the  ground 
suggested  by  Sir  Wm.  Jones,  **  that  what  is  good  sense  in  one  age  must  be  good 
sense,  aU  circumstances  remaining,  in  another,"  and  that  what  is  reasonable  in 
reference  to  mercantile  contracts  in  one  place  or  country  must,  in  reference  to 
similar  contracts  under  the  iame  conditions,  be  reasonable  elsewhere.  The 
principles  stated  in  the  text  have  been  imiformly,  if  not  invariably,  supported 
by  the  reported  judgments  in  English  decided  cases,  and,  where  practicable,  sus- 
tained by  decisions  therein  cited  or  approved,  or  by  other  references  elucidating 
them :  where  these  have  been  wanting,  and  the  otherwise  invariable  rule  has 
been  infringed,  resort  has  been  had  to  such  sources  of  recognised  authority  as 
have  been  sanctioned  by  the  approval  or  adoption  of  the  most  eminent  English 
and  American  judges.  Upon  points  of  minute  construction  and  the  interpre- 
tation of  maritime  contracts  the  decisions  of  the  American  District,  as  well  as 
of  the  Circuit  and  Supreme  Courts  have  been  also  indicated. 
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Vi  PREFACE. 

The  author  hopes  that  the  evidences  of  industiy  which  the  numerous  refer- 
ences in  the  work  afTord,  and  its  utility,  will  excuse  such  defects  as  appear,  and 
secure  it  a  lenient,  if  not  an  indulgent,  recognition.  His  desire  being  to  furnish 
a  useful  book,  he  can  only  add  that  he  will  feel  greatly  indebted  to  any  reader 
or  friend  who  will  point  out  the  omissions  or  defects  which  fall  under  his  notice, 
or  who  will  acquaint  him  with  such  errors  or  inaccuracies  as  he  may  Observe, 
or  otherwise  assist  him  by  suggestions  which  may  in  any  future  edition  enhance 
the  utility  or  completeness  of  the  work. 

In  conclusion,  the  author  desires  to  express  his  great  indebtedness  and 
obligation  to  his  friend,  Mr.  W.  £.  Gordon,  of  the  South  Eastern  Circuit,  for  his 
valuable  aid  and  care  in  revising  the  proofs  and  in  preparing  the  index  of  cases 
and  portions  of  the  index  of  the  book. 

JAMES  T,  FOARD. 
3,  Harcourt  Buildings^  TempU^  i88o. 
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ERRATA  ET  CORRIGENDA. 

Page    46,  note  7.    Read  "  Wilbraham  v.  Snow  "  before  "  2  Wm.  Saund.,*'  47  a. 
„      48,    „     8.    For"2.S.87,'*read"2Sess.C.87." 
„      49,  line    a     For  **  and  "  read  **  to." 
„      88,  note   6.    For  "34  L.  T.'*  read  **34  L.  J." 
,.      92,    „      3.    For  "  Philips  "  read  "  Phillips  on  Ins.'* 
„      96,  rule  10.    For  "expenses'*  read  "expense." 

,,  loi,    „      6.    Insertthe  word  "not"  before  the  word  "damage." 

„  103,  note  9.    For  "genera"  read  "general.** 

f>  13'f    n      7'     For  "Musgrave"  read  "Musgrove." 

„  156,    „      4.    Introduce  "  88 "  after  "  Sp.  Prize  C,  Ad." 

„  169,    „      5.     For  "Ex"  read  "Eq." 

„  189,    „       I.    Introduce  "«>.  Wilson"  after  ** Marine  Credit  Co." 

„  190,  line   14.    For  "  bonisefidt  "  read  ^^bonAfideJ*^ 

„  194,    „     22.     For  "mortgagor"  read  "mortgagee." 

,,  204,    „      6.     Read  "owners  are"  for  "owner  is." 
„      „      „      8.     Read  "their"  for  "his." 
„      „    note  15.     Read  "  6  L.  R."  for  "  6  R.  R." 

„  205,    „      I.    Read  "  Ohrloff " for  "  Ohrofl^"  and  « 2  C.  P.  D."  after  "  Thrift 

V,  Youle." 

„  347,    »i      5-    For"iBing"read"5Bing." 

,,  420,    „       I.     For  "  Cockbum,  J."  read  "  Cockbum,  C.J." 

,»  437>line  21.    For  "  Foster  v.  Colby,  28  L.  J.,  Ex.,  81  ;   3  H.  &  N.,  705," 

read  "  Dakin  v,  Oxley,  33  L.  J.,  C.  P.,  115,  119  5  15  C,  B. 

(N.S.),646,665." 

„  438,    „      4.     Read  "  lading "  for  "loading." 

,,  445,    „     23  from  bottom,     "n."  is  omitted. 

„  459,  line  28  from  bottom.    For  "we  have"  read  "he  has." 

I,  532>    ft     "•     For  "  Simod  "  read  "  Simond." 

. .  540,   , ,     17  from  bottom.    For  *  *  derivable  "  read  *  *  divisible. " 

„  591,  Index  of  Cases.    For  "  Pearson  9.  Goshen  "  read  "  Pearson  v,  Goschen." 
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THE 

LAW  OF  MERCHANT  SHIPPING. 


PART  THE  FIRST. 


CHAPTER  I. 

ON   THE    OWNERSHIP   OF    SHIPS. 

Ships  fall  within  the  ordinary  classification  of  moveable  property 
in  the  civil  law,  and  of  personalty  in  English  law.  Apart  from 
peculiar  statutory  regulation,  the  ordinary  rules  which  govern  be- 
quests of  personalty,  and  indeed  the  usual  incidents  of  personal 
property  attach  to  ships,  and  govern  their  disposition  and  transfer. 
Upon  the  death  of  the  owner  of  a  ship,  his  interest  devolves  upon 
his  personal  representatives,  his  executors,  or  administrators  re- 
spectively. But  the  ownership  of  ships  which  are  registered  under 
English  municipal  law,  and  which  constitute  that  particular 
property  known  as  "  a  British  ship,"  is  almost  wholly  the  subject  of 
statutory  regulation  and  enactment.  The  second  part  of  the 
■  Merchant  Shipping  Act  of  1854,^  prescribes  the  status  and 
denomination  of  persons  who  may  become  owners  of  Hj|tish  ships, 
the  modes  of  registration,  of  measurement  for  that  purpose,  the 
arrangements  for  defining  the  loading  of  ships,^  their  mode  of 
transfer  and  transmission,  mortgage,  &c.  Moreover,  the  intrinsic 
character  of  this  species  of  personalty  has  modified  the  law,  which 
would  naturally,  in  its  relation  to  other  personal  property,  govern 
its  acquisition,  possession,  and  transfer.  Thus  British  ships  are  not 
recognized  as  "  ordinary  personal  chattels,"  and  such  a  vessel  does 
not  pass  by  delivery,  or  by  the  usual  and  simple  contract  of  bargain 
and  sale ;  nor  does  possession,  as  with  other  personalty,  prove  title 
or  the  right  of  property.^ 

Irrespective  of  the  statute  and  customary  law,  the  property  in 
a  ship,  as  in  any  other  chose  in  possession  or  chattel,  would  pass  by 

^  17  &  18  Vic,  c  104,  ss.  17  to  108,  inclusiye ;    with  which  is  incorporated  the  sub- 
sequent Merchant  Shipping  Acts,  enumerated  p.  9,  n.  9. 

'  34  &  35  Vic.,c.   no,  s.  6;   36  &  37  Vic.,  c,  85,  s.  3 ;   39  &  40  Vic.,  c.  80, 
ss.  25,  26,  27,  28,  36. 

•  Hooper  v,  Gumm,  2  L.  R.,  Ch.,  282,  290 ;   Benyon  v.  Cresswell,  12  Q.  B.,  899. 

Domat,  yol.  I,  Tit.  3,  s.  2.      Lord  St.  Leonards  speaks,  however,  of  an  unregistered 

ship  as  **  a  mere  chattel,'*  in  M*Calmont  v.  Rankin,  22  L.  J.,  Ch.,  554,  558,  and  of  its 

ff     transfer  by  "  a  bought  and  sold  note  " ;   and  see  Union  Bank  of  London  v,  Lenanton, 

3  C.  P.  D.,  243. 
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2  THE  LAW  OF  MERCHANT  SHIPPING. 

bargain  and  sale,  and  a  transferree  in  open  market  would  acquire  a 
good  title  by  purchase,  but  as  Lord  J.  Turner  has  said  a  British  ship 
is  not  "  an  ordinary  chattel,"  and  the  buyer  must  beware.  The 
innocent  purchaser  for  value  without  notice  of  any  informality  is 
favoured,  but  buys  subject  to  the  title  of  the  vendor.  The 
person  in  the  possession  of  *'  a  mere  chattel  '*  who  transfers 
it  in  market  overt,  may  vest  the  property  in  the  buyer,  having 
himself  neither  the  right  of  property  nor  a  right  to  transfer. 
But  there  is  no  market  overt  in  ships ;  the  purchaser  is  always  as 
much  bound  to  inquire  into  the  title  of  the  property  purchased  as 
with  other  chattels  privately  bought.^  And  by  custom  this  species 
of  property  appears  from  very  early  times  to  have  been  evidenced 
by  written  documents ;  and,  so  far  as  British  ships  are  concerned, 
it  is  at  present  the  only  mode  of  legal  transfer  which  will  enable  the 
transferree  to  obtain  complete  and  entire  property  and  possession 
in  the  vessel  transferred,  with  the  benefits  and  privileges  attaching 
thereto.  The  buyer  has  thus  the  means  of  ascertaining  the  title  of 
any  person  who  offers  to  sell,  and  can  seldom  be  deceived  except 
by  his  own  fault.^ 

The  property  in  ships  being  now  almost  invariably  evidenced 
by  what  is  known  as  a  bill  of  sale,  the  owner  is  furnished  with  proof 
of  his  property,  and  is  also  enabled  to  dispose  of  it,  when  the  ship 
is  at  sea  or  in  a  foreign  port.  When  a  ship  is  here,  in  the  country 
of  its  owner,  and  a  delivery  of  actual  possession  is  possible,  such 
delivery  is  necessary  to  give  a  perfect  title  to  the  buyer  in  case  of  a 
sale  of  the  whole  ship ;  for,  although  as  between  buyer  and  seller 
the  sale  may  be  completed  by  payment  of  the  price  without  delivery 
of  possession,  yet,  if  the  buyer  suffer  the  seller  to  remain  in  posses- 
sion, and  act  as  owner,  and  the  seller  in  the  meantime  become 
bankrupt,  the  property  may  be  considered  as  remaining  in  him,  to 
be  disposed  of,  for  the  benefit  of  the  creditors  ;'  and  sometimes,  also, 
if  an  execution  issue  upon  a  judgment  against  the  seller,  the  sale 
may  be  deemed  fraudulent  and  void,  as  against  the  person  who  has 
obtained  the  judgment.*  But,  in  case  of  a  sale,  or  agreement  for 
sale  of  a  part  only,  it  has  been  thought  sufficient  if  the  vendor, 
having  delivered  the  muniments  of  his  title,  ceased  from  the  time 
to  act  as  a  part  owner,  actual  delivery  of  a  part  being  said  to  be 
impossible.* 

This,  however,  should  be  understood  with  some  limitation  ;  for 
if  a  part  owner  has  actual  possession  of  the  ship,  it  is  not  im- 
possible for  him  to  deliver  the  possession  ;  if  he  has  not  the  actual 
possession,  the  possession  of  the  other  part  owners  may  reasonably 
be  considered  to  be  the  possession  of  the  vendee  after  the  sale. 

*  Abb.  on  Ship.,  p.  i,  ed.  1827  (5th)  ;  wherever,  throaghont  this  work,  this  book 
is  cited  without  the  edition  being  specified,  the  5th  edition  must  be  understood.  Hooper 
V,  Gumm,  2  L.  R.,  Ch.,  282,  290. 

'  Abb.  on  Ship.,  p.  i;  Hooper  v.  Gumm,  2  L.  R.,  Ch.,  282,  290,  per  Tomer,  L.  J. 
'  Ib.^  p.  12.     Robinson  v,  McDonnell,  2  B.  &  A.,  134. 

*  13  Eliz.,  c.  5,  and  the  common  law.    Abb.  on  Ship.,  p.  12. 

'  Addis  V,  Baker  and  others,  i  Anst.,  222  ;  GiUespy  r.  Coutts,  Ambl.,  652. 
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OWNERSHIP.  3 

But  when  a  ship  is  abroad,  a  perfect  transfer  of  the  property  may, 
at  the  common  law,  be  made  by  assignment  of  the  grand  bill  of 
sale,  and  delivery  of  that  and  the  other  documents  relating  to  the 
ship,^  as  the  delivery  of  the  key  of  a  warehouse  to  the  buyer  of 
goods  contained  therein  is  held  to  change  the  property  of  the  goods 
according  to  the  rule  of  the  civil  law  ;^  such  delivery  in  each  case 
being  not  merely  a  symbol,  but  the  mode  of  enabling  the  buyer  to 
take  actual  possession  as  soon  as  circumstances  will  permit  And 
the  legislature  has  recognized  this  mode  of  transfer,  and  intro- 
duced particular  regulations  respecting  it,  as  will  be  seen  in  sub- 
sequent portions  of  this  work. 

The  instrument  of  title  to  a  British  ship  prescribed  by  the 
statute  is  that  which  had  been  in  use  from  very  early  times  in 
nearly  all  mercantile  communities  for  the  transfer  of  this  species  of 
property,  viz.,  a  bill  of  sale.  To  be  effectual  and  operate  as  a  valid 
means  of  transfer  and  purchase,  it  must  be  according  to  a  specific 
form,  or  as  near  thereto  as  circumstances  will  permit,  and  must  be 
executed  by  the  transferrer  in  the  presence  of  and  be  attested  by 
one  or  more  witnesses.* 

The  antiquity  of  this  mode  of  acquisition  of  property  in  ships 
is  vouched  by  Lord  Stowell  :-^ 

^  According  to  the  ideas  which  I  have  always  entertained  on  this  question^  a 
bill  of  sale  is  the  jiroper  title  to  which  the  maritime  courts  of  this  and  all  countries 
would  look.  It  is  the  universal  instrument  of  transfer  of  ships  in  the  usage  of 
all  maritime  countries ;  and  in  no  degree  a  peculiar  title  deed  or  conveyance 
known  only  to  the  law  of  England.  It  is  what  the  maritime  law  expects,  what 
the  Court  c^  Admiralty  would  m  its  ordinary  practice  always  require,  and  what 
the  legislature  of  this  country  has  now  made  absolutely  necessary  by  the 
regulations  of  the  statute  law.''* 

Ships  which  do  not  fall  within  the  operation  of  the  Registry 
Acts  have  been  declared  to  be  "mere  chattels,  and  transferable 
by  a  bought  and  sold  note,  such  a  mode  of  transfer  being  as 
good  as  any  other,  if  it  comply  with  the  Acts  of  Parliament." ' 
Any  instrument  that  shows  that  one  party  is  to  part  with  and 
another  party  is  to  acquire  the  property  will  suffice.®  On 
the  other  hand,  there  is  the  dictum  of  an  eminent  judge,  "  that  a 
parol  contract  for  the  sale  of  a  ship  is  void."^     And  the  same 

^  Abb.  on  Ship.,  p.  13,  nth  ed.,25;  Brown  v,  Heathcote,  i  Atk.,  160;  Ex ^, 
Matthews,  2  Yes.,  272  ;  Atkinson  r.  Maling,  2  T.  R.,  462,  Q.  B.;  Exp.  Batson,  3  Bro. 
Ch.  Cas.,  362. 

*  Dig.  41,  I,  9,  6. 

*  17&  18  Vic,  c  104,  SB.  19,  55,  57,  Sched.  E.  Form  lo,  substituted  by  Com- 
missioners of  Customs  and  exempt  from  Stampduty ;  25  &  26  Vic.,  c.  63,  s.  3. 

*  The  Sisters,  5  C.  Rob.,  155,  1595  Tne  Copenhagen,  I  C.  Rob.,  Ad.,  289; 
The  Eliza,  17  Jurist,  738,  739 ;  i  E.  and  A.  Rep.,  36 ;  Hooper  v.  Gumm,  2  L.  R., 
Ch.,  282,  290. 

*  M'Calmontt'.  Rankin,  22  L.  J.,  Ch.,  554,  558,  per  Lord  St  Leonard^  L.  C; 
Union  Bank  of  London  v,  Lenanton,  3  C.  P.  I).,  243  5  Euro,  and  Aust.  Mail  Co.  v. 
P.  and  O.  St.  N.  Co.,  12  Jurist,  N.  S.,  909. 

*  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.,  827  ;  30  L.  J.,  Ch.,  379 ;  Orr 
V.  Dickinson,  Johns,  i. 

^  Duncan  v,  Tindall,  13  C.  B.,  258,  273,  per  CresswcU,  J.  ;  Morton  v.  Tibbett, 
15  Q.  B.,  428. 
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doubt  whether  an  unregistered  ship  will  pass  by  delivery  or  bargain 
and  sale  has  been  raised  in  America,  where  the  point  was  not, 
however,  immediately  before  the  Court,  and  it  was  declared  that 
ships  may  pass  by  delivery  only.^ 

Whether  a  ship  falls  within  the  operative  words  of  the  17th 
section  of  the  Statute  of  Frauds,  as  "  goods,  wares,  or  merchandize," 
has  been  discussed,  but  not  settled.^  The  law  has  enacted  that  the 
bill  of  sale  must  contain  a  description  of  the  ship  sufficient  to 
identify  it,  to  the  satisfaction  of  the  registrar,  and  according  to  a 
certain  form  prescribed.'  And  all  shares  in  ships  registered  under 
the  Act  are  deemed  to  be  included  in  the  word  "  Stock,"  as  it  is 
defined  by  the  Trustee  Act  of  1850,*  and  the  provisions  of  that 
Act  are  applied  to  transfers  of  shares  in  ships  as  if  they  were  stock. 
And  it  has  been  decided  on  the  construction  of  these  clauses  referring 
to  the  transfers  of  ships  and  shares,  that  the  mode  prescribed  by 
the  Acts  must  be  followed,  and  that  the  enactment  is  compulsory.' 
On  the  other  hand,  a  ship  which  is  not  intended  to  be  registered,  or 
which  is  not  a  British  ship  within  the  meaning  of  the  Merchant 
Shipping  Acts,  being  built  to  be  delivered  abroad  to  a  foreign 
purchaser,  may  be  assigned  by  a  document  other  than  a  bill  of  sale, 
and  the  assignment  does  not  require  registration  under  the  Merchant 
Shipping  Acts  or  the  Bills  of  Sale  Act,  even  though  the  ship  is 
fully  built  when  assigfned,  and  in  form  the  assigfnment  is  an 
equitable  charge.* 

It  will  be  necessary  to  draw  attention  more  specifically  to  the 
existing  statutory  regulations  on  the  subject,  and  with  reference  to 
the  classification  of  a  vessel  as  a  British  ship.  The  first  and  chief 
being  that  such  vessels,  to  possess  the  full  advantages  of  their 
classification,  can  only  belong  to  persons  of  a  particular  class  and 
status,  as  hereinafter  set  forth. 

PART  II. 
British  Ships  ;  Their  Ownership,  Measurement,  and  Registry. 

Application. 

Merchant  Shipping  Act,  1854,  s.  17.  The  second  part  of  this  Act  shall  apply 
to  the  whole  of  Her  Majesty's  dominions. 

Description  and  Ownership  of  British  Ships. 
S.  18.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  belongs 
wholly  to  owners  of  the  following  description,  that  is  to  say ; — 

(Sub-s.  I.)  Natural  bom  British  subjects :  Provided  that  no  natural  bom  sub- 
ject who  has  taken  the  oath  of  allegiance  to  any  foreign  Sovereign  or 
State  shall  be  entitled  to  be  such  owner  as  aforesaid,  unless  he  has  subse- 
quently to  taking  such  last  mentioned  oath  taken  the  oath  of  allegiance 
to  Her  Majesty,  and  is  and  continues  to  be  during  the  whole  period  of 
his  so  being  an  owner  resident  in  some  place  within  Her  Majesty's 
dominions,  or  if  not  so  resident,  member  ofa  British  factory,  or  partner 

1  Ta^rdz/.  Loring,  16  Mass.,  336;  Lamb  v.  Durant,  12  Mass.,  54;  but  the  point  is 
not  considered  settled.    Story  on  Partnerships,  416 n.    Parsons  on  Ship.,  vol.  i,  58 contra. 

*  Benyon  v.  Cresswell,  12  Q.  B.,  899. 

3  17  &  18  Vic,  c.  104,  ss.  19,  55,  57;  25  &  26  Vic,  c  6z,  s.  3. 

*  13  &  14  Vic,  c  60,  s.  2. 

*  Union  Bank  of  London  v.  Lenanton,  3  C.  P.  D.,  243. 
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in  a  house  actually  carrying  on  business  in  the  United  Kingdom,  or  in 
some  other  place  within  Her  Majesty's  dominions. 

(Sub-s.  2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalised  by 
or  pursuant  to  any  Act  of  the  Imperial  Legislature,  or  by  or  pursuant  to 
any  Act  or  Ordinance  of  the  proper  legislative  authority  in  any  British 
possession  :  Provided  that  such  persons  are  and  continue  to  be  during 
the  whole  period  of  their  so  being  owners  resident  in  some  place  within 
Her  Majesty's  dominions,  or,  if  not  so  resident,  members  of  a  British 
factory,  or  partners  in  a  house  actually  carrying  on  business  in  the 
United  Kingdom,  or  in  some  other  place  within  Her  Majesty's 
dominions,  and  have  taken  the  oath  of  allegiance  to  Her  Majesty  sub- 
sequently to  the  period  of  their  being  sq  made  denizens  or  naturalised. 

(Sub-s.  3.)  Bodies  corporate  established  under,  subject  to  the  laws  of,  and 
having  their  principal  place  of  business  in  the  United  Kingdom,  or  some 
British  possession. 

Former  registry  acts  declared  that  the  owners  of  every  British 
ship  must  be  subjects  of  Great  Britain.^  That  no  foreigner  might, 
directly  or  indirectly,  have  any  part  or  share  in  the  ship.^  But  by 
the  Merchant  Shipping  Act  preceding  the  Act  of  1854,'  a  corpora- 
tion within  the  United  Kingdom,  some  members  of  which  were 
foreigners,  resident  abroad,  might  register  ships  which  it  owned.* 
As  aliens  cannot  be  the  owners  of,  or  interested  in  a  British 
ship  by  the  existing  law,  it  becomes  a  matter  of  primary  im- 
portance to  every  purchaser  of  shares  in  a  ship,  and  to  every 
vendor,  in  the  interest  of  his  co-partners,  that  no  share,  or  legal  or 
beneficial  interest,  in  any  ship,  which  is  intended  to  preserve  its 
national  character,  shall  be  transferred  to  an  alien  or  person  who  is 
disqualified  by  the  statute.  A  valid  transfer  may  be  made  of  a 
share  in  a  ship  to  a  person  disqualified,*  but  the  vessel  would 
thereby  lose  her  British  character.  And  if  being  under  such 
disqualification  the  vessel  were  to  use  the  British  flag,  or  assume 
the  privileges  and  character  attached  to  the  national  flag,  for 
the  purpose  of  making  her  appear  a  British  ship,  except  for  the 
purpose  of  escaping  capture  by  an  enemy  in  time  of  war,  the  share 
in  such  ship  would  be  forfeited.® 

Moreover,  where  the  ship  is  forfeited  by  reason  of  a  wilful  and 
false  declaration  of  ownership  within  s.  103,  sub-s.  4  of  the  Act, 
the  Act  which  creates  the  penalty  also  affixes  the  forfeiture  so  as  to 
prevent  any  subsequent  dealing  with  the  ship,  as  by  sale  to  a  bond 
fide  purchaser,  without  notice,  corrupting  his  title,  or  perhaps,  more 
properly,  preventing  any  acquisition  of  title  by  such  a  purchaser.'^ 
On  the  other  hand,  the  privilege  of  a  limitation  of  liability  which  is 
bestowed  on  registered  British  ships,  is  not  by  statute  conferred  upon 
a  ship  which  is  owned  by  qualified  owners,  and  is  not  registered. 
If  she  is,  such  a  vessel  may  be  a  British  ship,  but  is  not "  a  recognised 

*  6  Geo.  IV.,  c  up,  8.5. 

>  Form  of  the  oath,  s.  14;  Abb.  on  Ship.,  32. 

*  8  &  9  Vict.,  c.  89,  8. 12,  repealed  by  17  &  18  Vict,  c.  120. 

*  Reg.  V.  Amaud,  9  Q.  B.,  806 ;  16  L.  J .,  Q.  B.,  50. 

*  Stapleton  v,  Hajmen,  2  H.  &  C,  918 ;  33  L.  J.,  Ex.,  170. 

*  M.  S.  Act,  1854,  s.  103,  sub-s.  I. 

^  The  Annandale^  2  P.  D.,  179:  Wilkins  9.  Deipard,  5  T.  R.,  112;  United  States 
9.  Bags  of  Coffee,  8  Cranch,  398  (Am.). 
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British  ship."^  A  purchaser  for  value  by  a  duly  registered  bill  of  sale 
in  conformity  with  the  Act,  without  notice  of  any  fraud,  is  a  purchaser 
in  market  overt.  He  has  a  good  title  against  all  the  world,  including 
the  lawful  owner,  even  assuming  his  vendor  acquired  fraudulently.^ 
From  motives  of  national  policy,  as  well  as  to  facilitate  the 
transfer  of  property  in  ships,  the  legislature  has  preserved  so  much 
of  the  so-called  Navigation  Acts  as  enforced  compulsory  regis- 
tration.^ Registration  is  the  authentication  of  title.  From  an  early 
period  of  English  History*  preferential  and  protective  privileges 
were  conferred  on  native  ships.  These  benefits  were  varied  by  the 
policy  of  the  times,  and  were  sometimes  assigned  to  ships  native 
owned,  and  at  other  times  to  ships  native  built,  and  native  manned.* 
The  purpose  of  the  first  Acts  was  alleged  to  be  "  for  the  increase 
of  the  navy,"  and  the  earliest  statute  enacted  that  merchandize 
should  be  shipped,  to  or  from  an  English  port,  only  in  ships  of  the 
king  s  ligeance.  Another  Act  of  the  same  reign,®  declared  that 
English  merchants  "shall  freight  in  the  realm  the  ships  of  the  same 
realm,  and  not  of  strangers,  the  owners  taking  reasonable  freight ": 
the  policy  of  the  various  Acts  extending  down  to  our  own  times 
being  described,  as  for  the  "  encouraging  and  increasing  of  shipping 
and  navigation,"  and  their  aim  in  furtherance  of  this  policy 
being  generally  to  limit  the  employment  of  foreign  ships  in  the 
English  service,  and  in  the  transport  of  English  goods  from  the 
mother  country  to  the  plantations  or  colonies.  Similar  Acts 
were  considered  necessary,  and  existed  in  the  policy  of  other 
maritime  states.^  And,  although  during  the  reign  of  Elizabeth 
this  restrictive  policy  was  to  some  extent  discredited,  and  the 
highly  protective  statutes  of  Henry  VH.  and  Richard  H.  were 
repealed,  the  policy  if  enforced  in  a  less  oppressive  and  coercive 
form  was  still  steadily  maintained.®  Very  many  enactments  were 
passed  between  the  reigns  of  Richard  H.  and  Victoria  ;  but  those 

»  The  Andalusian,  3  P.  D.,  182 ;  The  Laura,  3  Moo.,  P.  C.  (N.  S.),  i8l. 

•  The  Horlock,  a  P.  D.,  243  ;  Heath  v,  Crealock,  10  L.  R.,  Ch.,  22,  33,  p»  James, 
L. J. ;  Ward  ».  Beck,  32  L.  J.,  C.  P.,  113  ;  13  C.  B.,  N.  S.,  668 ;  PUdxer  v.  Rawlins, 
7  L.  R.,  Ch.,  259. 

8  Merchant  Shipping  Act,  1854,  s.  38. 

*  5  Richard  n.,  c  3,  s.  i ;  6  Richard  H. , c.  8 ;  14  Richard  H.,  c  6;  3  Ed.  IV.,  c.  I, 
I  Henry  VII.  first  enacted  that  mariners  of  ships  trading  to  Gascony  must  t>e  native  English, 
Irish  or  Welsh.  12  Car.  II.,  c.  18,  s.  i.  English  built :  Master  and  three-fourths  mariners 
English.  The  first  Act  enforcmg  r^stration  was  the  12  Car.  II.,  c  18,  s.  10,  A.D. 
1660.     Abb.  on  Ship.,  p.  24. 

*  7  &  8  Wm.  III.,  c  22,  s.  2.     British  or  Colonial  built 

•  6  Richard  II.,  c.  8. 

'  The  Hanseatic  ordinance  of  1614  prohibits  the  building  of  ships  in  the  Hanse 
towns  to  all  except  citizens  and  persons  having  the  particular  permission  of  the  magistrates 
of  the  place.  Abbott,  5th  ed.,  p.  24.  An  ordnance  of  Louis  XIV.,  dated  Oct  24,  1681, 
was  to  the  same  effect  Valin,  Tom  I.,  564.  Laws  of  May  2,  1790,  and  23  Jan.,  1 791, 
abrogated  some  of  the  ancient  restrictions,  but  those  which  require  French  ships  to  be 
owned  by  natives  of  that  country  to  preserve  the  privileges  of  nationality  were  continued 
by  subsequemt  ordinances  and  decrees,  1716,  1717,  1793.  An  Act  of  Congress  31st  Dec, 
1792,  contains  regulations  embodying  and  corresponding  with  those  of  26  Geo.  III.,  &  60. 

8  I  Eliz.,  c.  13,  repeals  5  Richard  IL,  s.  4 ;  5  Richard  II.,  s.  i,  c.  3 ;  4  &  5  Hen. 
VIL,  c.  10;  I  Hen.  VII.,  c  8.  5  Elit,  c.  5,  and  23  Eliz.,  c.  7,  especially  protective  to 
the  shipping  and  coasting  trades. 
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which  have  chiefly  left  their  mark  on  modem  law  were  the  Acts 
of  Charles  II.,  of  William  III.,*  and  that  which  was  known  as  Lord 
Liverpool's  Act*  These,  the  better  to  define  and  establish  the 
character  of  native  shipping,  as  well  from  motives  of  policy  in 
regulating  our  national  defences,  as  in  maintaining  order  in  our 
colonies,  enforced  the  registration  of  British  ships  and  made  certi- 
ficates of  nationality  compulsory.' 

The  Navigation  Act  of  1660  was  an  enactment  embodying 
the  proposal  of  a  parliamentary  ordinance  of  165 1,  chiefly  directed 
against  the  monopoly  of  the  carrying  trade  attained  by  the  Dutch, 
in  our  communication  with  our  West  Indian  Colonies.  But  this 
ordinance  contained  the  germ  of  revenue  advantage  and  profit,  and 
this  probably  led  to  the  continuance  of  these  Acts  until  so  late  a 
period  in  our  maritime  history.  To  prevent  frauds  in  passing  off* 
and  colouring  foreign  ships  as  English  built,  the  scheme  of  the 
registry  was  devised.  The  Acts  of  Charles  II.*  were  the  first  that 
made  the  certificate  of  nationality  in  effect  a  document  of  title 
necessary  to  establish  the  character  and  maintain  the  privileges  of 
"  bond  fide  belonging  to  England,  Wales,  or  the  town  of  Berwick," 
and  the  convenience  attaching  to  this  simple  species  of  passport, 
and  the  various  advantages  of  registration,  have  maintained  this 
mode  of  establishing  and  affirming  title  to  our  own  day.  The 
Acts  of  George  III.*  enlarged  the  scope  and  boundaries  of  regis- 
tration, and  compelled  every  vessel  to  enrol  her  name  and  the 
particulars  of  her  construction,  with  a  view  to  the  determination  of 
the  national  character  and  identity,  and  also  the  property  and 
identity  of  her  owners. 

The  M.  S.  Act  of  1854,®  and  the  Acts  since  passed  and  incor- 
porated with  it,  form  the  Merchant  Shipping  Code  of  the  country, 
and  this  code  further  adopts  and  enforces  the  practice  of  regis- 
tration. By  its  enactments  registration  is  at  once  a  privil^e  and  a 
necessity.'  No  British  ship,  with  some  slight  exceptions,  can 
obtain  or  claim  the  privileges  of  being  such  ship  until  she  has 
been  registered.  She  is  subject  to  various  disabilities  and  penalties 
if  she  neglect  it  The  owner  must  be  registered.  The  majority 
of  the  privileges  or  fancied  privileges  and  benefits  assured  by  the 
older  enactments  have  been  swept  away,  but  as  to  those  which 
remain  registration  is  the  key  to  complete  a  perfect  title — that  title 
must  be  registered,  and  to  establish  an  owner  to  all  intents  and 
confirm  his  right  of  property  at  law  and  in  equity  every  owner 
must  be  placed  on  the  registry.  The  Act  prescribes  what  ships 
must  be  registered,  who  is  to  register  them,  and  in  what  places  ; 

1  12  Car.  II.,  c.  18  ;  15  Car.  II.,  c.  7 ;  7  &  8  Wm.  IIL,  c.  22. 
»  26  Geo.  III.,  c.  60. 

'  12  Car.    II.,  c.  18,  s.  10,  required  a  register  of  all  certificates  of  character  given 
to  ships  to  be  kept. 

*  12  Car.  II.,  c.  18 i  IS  Car.  II.,  c.  7. 

»  7  &  8  Wnk  III.,  c.  22  ;  13  Geo.  III.,  c.  26  j  18  Geo.  III.,  c.  56  ;  26  Geo.  III., 
c.  60 ;  27  Geo.  III.,  c  19  ;  34  Geo.  III.,  c.  68 ;  52  Geo.  III.,  c.  39 ;  58  Geo.  III.,  c.  19. 

•  17  &  18  Vic,  c  104. 


'  lb.,  ss.  19,  55,  57. 
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that  every  registrar  shall  keep  a  register  book,  and  in  what  matliler 
he  is  to  keep  it,  the  mode  in  which  ownership  is  to  be  declared,  the 
evidence  on  which  registry  is  to  be  granted,  and  the  particulars 
which  are  to  be  entered  in  the  registry  before  ownership  is  com- 
plete. When  the  registry  has  been  completed  a  certificate  of  the 
r^istry  will  be  granted,  and  on  this  certificate  of  registry  all 
changes  of  ownership  and  of  the  mastership  of  the  ship  are  to  be 
endorsed,  the  custody  of  which  certificate,  for  the  purposes  of 
lawful  navigation,  is  provided  for.^  Subsequent  statutes  provide 
for  the  case  of  a  foreign  ship  becoming  by  ownership  a  British 
ship  and  being  registered  as  a  British  ship,'  and  also  for  the  mark- 
ing of  deck  and  load  lines,'  for  the  registration  of  the  name  and 
address  of  every  managing  owner  for  the  time  being  of  every 
British  ship  registered  in  the  United  Kingdom  ;  or  where  there 
is  not  a  managing  owner  the  name  of  the  ship's  husband  or  other 
person  to  whom  the  management  of  the  ship  is  entrusted  on  behalf 
of  the  owner,*  for  changes  made  in  the  names  of  ships,*  and  for  other 
matters  of  convenience  and  detail  connected  with  registration. 

Every  British  ship  must,  with  three  exceptions,  and  in  order 
to  preserve  its  national  character,  be  registered.*  Without  a  cer- 
tificate of  registration  the  master  cannot  clear  out  for  sea  at  any 
British  port.^  Without  registration  such  a  vessel  cannot  be  recog- 
nized as  a  British  ship,  and  no  officer  of  Customs  can  grant  a 
clearance  or  transire  to  any  ship  required  to  be  registered  for  the 
purpose  of  enabling  her  to  proceed  to  sea  as  a  British  ship,  unless 
she  is  so  registered.  She  is  excluded  from  the  statutory  provisions 
limiting  the  responsibility  of  her  owners  in  certain  cases,®  and  the 
effect  of  the  declaration  by  the  Act  that  any  ship,  even  if  owned 
by  persons  qualified  to  be  owners,  shall  not  be  recognized  as  a 
British  ship,  involves  as  a  penalty  that  such  ship  shall  not  be 
entitled  to  any  benefits,  privileges,  advantages,  or  protection  usually 
enjoyed  by  British  ships,  and  shall  not  be  entitled  to  use  the 
British  flag,  or  assume  the  British  national  character  ;  but  in  respect 
to  the  payment  of  dues,  the  liability  to  pains  and  penalties,  and  the 
punishment  of  offences,  committed  on  board  or  by  persons  belong- 
ing to  her,  shall  be  dealt  with  as  a  recognized  British  ship.^  The 
Act  further  provides  that  if  any  assumption  of  the  national 
character  of  a  British  ship  for  any  purpose  except  to  escape 
capture  is  made,  the  ship  will  be  forfeited,  and  also  inflicts  a  like 
penalty  for  concealing  the  British  or  assuming  a  foreigfn  character.^® 

^  17  &  i8  Vic,  c.  104,  ss.  44,  50  and  ss.  30  to  54  inclusive. 

*  36  &  37  Vic,  c  85,  s.  3. 

3  39  &  40  Vic,  c  80,  ss.  25,  26,  27,  28. 

*  39  &  40  Vic,  c  80,  s.  3a 
^  34  &  35  Vic,  c  no,  s.  6. 
«  17  &  18  Vic,  c.  104,  s.  19. 
'  /A. 

8  17  &  18  Vic,  c  104,  s.  516.    The  Andalusian,  3  P.  D.,  182. 

*  17  &  18  Vic,  c  104,  8.  106.  The  Laura,  3  Moo.,  P.  C,  N.  S.,  iSl ;  Reg.  v.  Sven 
Seberg,  i  C.  C  R.,  264. 

»o  17  &  18  Vic,  c  104,  s.  103.    The  Annandale,  2  P.  D.,  179. 
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The  register  is  only  open  to  British  ships,^  and  what  is  a 
British  ship  is  prescribed  by  the  Act,  and  its  purpose,  zs  primd  facie 
expressed,  is  for  the  identification  (i)  of  the  ship,  (2)  of  the  owners, 
(3)  of  their  property  and  interest  in  the  said  ship.*  For  the 
purposes  of  simplicity,  and  to  avoid  too  great  a  complication  of 
interests,  possibly  as  a  measure  of  necessity,  if  not  of  convenience, 
the  ship  is  divided  theoretically  into  shares  of  -^  part  each,  and 
not  more  than  thirty-two  registered  owners  are  allowed  to  be 
entered  on  the  register  for  any  ship.*  No  person  can  be  registered 
as  owner  of  any  fractional  part  of  a  share,  but  any  number  of 
persons  not  exceeding  five  may  be  registered  as  joint  owners  of  a 
ship  or  of  any  share  or  shares  therein.  Such  joint  owners  hold 
and  convey  as  one  person.  A  corporate  body  may  be  registered  as 
an  owner,  and  appears  and  acts  as  one  person. 

To  maintain  more  strictly  the  integrity  and  completeness 
of  the  register  there  was  by  the  principal  Act  no  recognition  of 
beneficial  proprietary  rights,  or  equitable  interests  of  any  kind, 
either  as  trusts  implied,  express  or  constructive,  and  power  was 
given  to  the  registered  owner  to  absolutely  dispose  of  any  ship 
or  share  in  it,  subject  only  to  such  rights  as  appeared  by  the 
registry  to  be  vested  in  otiiers.*  In  other  words,  the  registry 
conferred  a  perfect  title  at  law  and  in  equity.  This  inflexibility 
inducing  hardship,  a  subsequent  enactment*  has  introduced  a 
recognition  of  equitable  interests.  A  person  who  may  be  in 
justice  and  equity  entitled  to  property  or  benefits  in  a  ship  may 
maintain  and  enforce  his  rights,  and  would  not  be  shut  out  as  in 
former  periods  of  our  history.®  The  principal  Act  did  not  prohibit, 
but  recognizing  the  existence  of  beneficial  interests,  has  declared 
that  trusts  should  not  be  admitted  on  the  register,  nor  any  notice  of 
them  received  by  the  registrar,''  but  the  law  now  stands  that 
without  prejudice  to  this  enactment  and  the  provisions  relating  to 
the  exclusion  of  unqualified  persons  from  ownership,  equities  may 
be  enforced  against  owners  and  mortgagees  of  ships,  in  respect  of 
their  interest  therein,  in  the  same  manner  as  equities  may  be 
enforced  against  them  in  respect  of  any  other  personal  property.* 

As  already  pointed  out,  part  2  of  the  Merchant  Shipping 
Act  of  1854,  with  the  amending  Acts  recited  below,®  contains  a 

1  Merchant  Shipping  Act,  1854.     lb.,  ss.  18,  19,  28,  39,  56,  62,  81,  103,  I06. 

*  17  &  18  Vic,  c  104,  ss.  37,  42,  43>  55.  ^>  7o»  7i.  1^ 

\  Jb.,  8.  37. 

*  lb,,  s,  43. 

»  25  &  26  Vic.,  c.  63,  s.  3. 

•  The  Spirit  of  the  Ocean,  34  L.  J.,  AcL,  75  ;  Stapleton  v,  Haymen,  33  L.  J.,  Ex., 
170;  2  H.  &  C,  918 ;  The  Innisfallen,  I  L.  R.,  A.  &  E:,  72  ;  The  Horlock,  2  P.  D.,  243, 
and  cases  there  cited. 

'  M.  S.  A.,  1854,  ss.  37,  sub-s.  2,  38,  sub-8.  5,  39,  sub-s.  5,  43,  99  to  100. 
8  25  &  26  Vic.,  c  63,  ».  3. 

•  1854,  17  &  iSVic.,  c  104,  ss.  17  to  io8  inclusive;  185$,  l8  &  19  Vic,  c  91; 
1862,  25  &  26  Vic,  c  63  ;  1867,  30  &  31  Vic,  c  124 ;  1871,  34  &  35  Vic,  c 
no;  1872,  35  &  36  Vic,  c  73 ;  1873,  56  &  37  Vic,  c  85  ;  1876,  39  &  4©  ^ic,  c  80. 
And  as  to  Colonial  shipping :  1868,  31  &  32  Vic,  c.  129  ;  1869,  32  Vic,  c  11. 
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codification  of  the  statute  law  in  connection  with  the  ownership 
and  property  in  British  ships,  and  the  transfers  and  transmissions 
of  property  and  interests  therein.  The  policy  of  s.  i8,  which 
excludes  aliens,  confines  ownership  to  natural-born  subjects  and 
denizens  under  certain  circumstances  of  residence  ;  it  is  necessary, 
therefore,  to  consider 

Who  are  "Natural-born  British  Subjects." 

These  are  defined  by  the  statutes  of  Anne  and  George  II. 
and  III.^  The  children  of  all  natural-bom  subjects  born  out  of  the 
ligeance*  of  her  Majesty  shall  be  deemed  natural-born  subjects  to 
all  intents  whatsoever,  unless  the  father  was  at  the  time  of  the 
child's  birth  outlawed  or  attainted  for  treason.'  The  classification 
of  citizens  has  ordinarily  been  as:  i,  aliens;  2,  denizens;  3, 
naturalized  subjects.  Aliens  were  again  divided  into  alien  enemies 
and  alien  friends,  being  in  the  first  case  the  subjects  of  a  power 
with  which  this  country  was  at  war,*  and  in  the  latter  the  subjects 
of  another  country  born  out  of  the  ligeance,  the  dominion  and 
allegiance  of  the  sovereign,  or  ordinarily  and  at  the  common  law 
persons  out  of  the  ligeance,  excepting  the  children  of  ambassadors. 
Denizens  are  aliens  born  who  have  obtained  letters  patent  to  con- 
stitute them  English  subjects.  Such  denizens  are  excluded  from 
certain  political  offices  and  offices  of  trust.  Formerly  Foreign  subjects 
could  only  be  naturalized  by  Act  of  Parliament,  and  various  statutes 
have  been  passed  with  a  view  to  placing  certain  classes  of  subjects 
in  the  Colonies  on  the  same  footing  as  natural-bom  British 
subjects. 

By  the  existing  laws,  the  children  and  grandchildren  of 
natural-bom  British  subjects  in  the  paternal  line,  though  their 
mothers  were  aliens,  are  now  deemed  to  be  natural-born  subjects, 
unless  their  ancestor  father  or  grandfather  were  attainted  or 
banished  for  high  treason,  or  at  the  time  of  the  birth  of  the  child, 
were  in  the  service  of  a  prince  at  enmity  with  Great  Britain. 

The  issue  of  an  English  woman  by  an  alien  abroad  is  an 
alien.*  And  the  children  of  aliens  bom  here  in  England  are 
ordinarily  regarded  as  natural-born  subjects  and  entitled  to  all  the 
privileges  of  such  subjects.^  And  the  wives  of  British  subjects  are 
by  recent  legislation  subjects  of  the  same  state  as  their  husbands.^ 
By  this  last  Act,  a  natural-born  British  subject  naturalized  in  a 
foreign  state  before  May,  1870,  might,  at  any  time  within  two  years 

*  7  Anne,  a  5,  s.  3 ;  re-enacted  10  Anne,  c  5 ;  4  Geo.  II.,  c.  21,  s.  I ;  13  Geo.  III., 
c.  21. 

•  This  term  is  used  indifferently  to  imply  the  territory  and  dominion  of  the  liqje 
lord  and  the  incident  of  all^iance  whicn  belongs  to  being  within  such  territory,  or 
temporarily  by  residence,  as  a  natural-born  subject  25  Ed.  Ill ;  Co.  Litt,  129 ;  7  Ca, 
4  ;  Calvin's  case,  2  Inst,  741. 

'  4  Geo.  II.,  c.  21,  ss.  1,  2;  13  Geo.  III.,  c.  21. 

*  Cra  Eliz.,  683  ;  142  ;  Skin.,  370  ;  Ans.,  462. 

»  Collmgwood  V.  Pace,  i  Vent.,  422 ;  Doe  d  Durouie  v,  Jones,  4  T.  R.,  30a 

•  BL  Com.,  V.  I,  c.  10,  373. 

33  &  34  Vic,  c.  14,  s.  10,  sub-s.  i. 
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after  the  passing  of  the  Act,  make  a  declaration  that  he  is  desirous 
of  remaining  a  British  subject,  and  upon  making  such  declaration 
and  taking  the  oath  of  allegiance,  he  is  to  be  deemed  a  British 
subject.  The  Act  excepts  every  alien  as  disqualified  from  becoming 
the  owner  of  a  British  ship,^  but  gives  to  aliens,  to  whom  certifi- 
cates of  naturalization  are  granted  under  the  Act,  the  privilege  while 
in  the  United  Kingdom  of  being  entitled  to  all  political  and  other 
rights,  powers  and  privileges,  and  be  subject  to  all  obligations  to 
which  a  natural-bom  British  subject  is  entitled  or  subject  in  the 
United  Kingdom  ;  except  when  within  the  limits  of  his  native 
foreign  state,  he  is  not  to  be  regarded  as  a  British  subject,  unless 
he  has  ceased  to  be  a  member  of  the  foreign  state. 

If  any  unqualified  person  or  alien  acquires  an  interest  in  a 
British  ship  as  owner,  the  interest  is  forfeited,  unless  it  is  acquired 
by  operation  of  law,  as  by  death  of  an  owner  or  the  marriage  of  a 
female  owner,  in  which  case  he  is  allowed  within  four  weeks  to 
apply  to  the  Court  of  Admiralty  to  decree  a  sale  of  such  interest* 

It  will  be  seen  that  no  restriction  is  placed  on  the  manning  or 
build  of  a  British  ship  by  the  section  defining  nationality.  That 
is  a  British  ship  which  is  owned  by  persons  qualified  to  own  such 
ships.  Under  the  Act  of  Charles  II.,  the  build  formed  the 
test  of  nationality,  and  a  ship  owned  by  a  Russian  and  sailing 
under  the  Russian  flag,  navigated  as  a  Russian  ship  with  a  Russian 
register,  was  held  to  be  of  the  nationality  of  her  build.' 

What  amounts  to  residence  in  point  of  time  is  expressed  by 
the  Act.  What  will  amount  to  residence  in  fact,  whether  the 
Act  insists  on  actual  residence  during  the  whole  period  of  owner- 
ship, or  would  be  satisfied  by  legal  residence,  viz.,  an  occasional 
inhabitancy  or  dwelling,  is  not  clear,  and  has  not,  it  is  submitted, 
been  determined.  Residence  and  inhabitancy  are  ordinarily  for 
the  purposes  of  personal  franchise  considered  equivalent.*  A 
permanent  unbroken  dwelling  is  not  required  to  constitute  resi- 
dence. In  such  cases,  absence  at  intervals,  if  there  be  an  intention 
to  return  and  a  power  of  returning  at  any  time,  will  not  destroy  a 
constructive  legal  residence.  In  statutes  involving  residence  for 
other,  as  ecclesiastical  purposes,  a  more  strict  rule  is  followed.* 

Ships  are,  on  account  of  their  value,  ordinarily  held  in  shares, 
and  form  a  corporeal  property  held  incorporeally,  or  assigned  to 
the  control  and  government  of  an  agent  or  master,  delegated  by 
the  various  owners,  and  possessing  certain  powers  as  the  result 
and  consequence  of  such  agency.  From  a  very  early  period  of 
maritime  history,  ships  have  been  so  held  in  shares,  and  have  been 
managed  by  a  person  recognized  as  the  managing  owner,  and  ^o 
had  ordinarily  a  share  in   the  ship.*     The  shares  were  usually 

*  Jb,^  s.  14. 

'  Merchant  Shippin^^  Act,  1854,  ss.  62,  (>l^  64,  103. 

*  Redhead  and  another  z/.  Cater,  4  Camp.,  1S8.     12  Car.  II.,  c.  i8. 

'  %  Inst.,  122;  Glanville,  pp.  107,  141;  Reg.  v.  Adlard,  4  B.  and  C,772. 

•  Vin.  Ab.  Tit.,  Residence. 

•  Monumenta  Juridica,  vol.  2,  381 ;  384;  vol.  3,  p.  53,  d  seq, ;  347  ;  399. 
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divided  into  one-eighth,  but  in  modem  times  a  multiple  of  eight 
is  chosen  to  meet  the  extended  value.  The  French  law  treats  a 
ship  as  ordinarily  divided  into  24  parts,^  and  the  English  law 
limits  it  to  64  shares,  so  far  as  the  register  is  concerned.^ 

British  Ships,  with  certain  exceptions,  must  be  Registered,  and  are  not  British 
Ships  unless  Registered, 

Merchant  Shipping  Act,  1854,  s.  19.  Every  British  ship  must  be  regbtered  in 
manner  hereinafter  mentioned,  except — 

^Sub-s.  I.)  Ships  duly  registered  before  this  Act  comes  into  operation :' 
(Sub-s.  2.)  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in  navi- 
gation on  the  rivers  or  coasts  of  the  United  Kingdom,  or  on  the  rivers  or 
coasts  of  some  British  possession  within  which  the  managing  owners 
of  such  ships  are  resident :  * 
(Sub-s.  3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or 
fixed  deck,  and  employed  solely  in  fishing  or  trading  coastwise  on  the 
shores  of  Newfoundland,  or  parts  adjacent  thereto,  or  in  the  Gulf  of 
St.  Lawrence,  or  on  such  portion  of  the  coasts  of  Canada,  Nova  Scotia, 
or  New  Brunswick  as  lie  bordering  on  such  gulf: 
And  no  ship  hereby  required  to  be  registered  shall,  imless  registered,  be  recog- 
nized as  a  British  ship  ;  and  no  officer  of  customs  shall  grant  a  clearance  or 
transire  to  any  ship  hereby  required  to  be  registered  for  the  purpose  of  enabling 
her  to  proceed  to  sea  as  a  British  ship  uiHess  the  master  of  such  ship,  upon 
being  required  so  to  do,  produces  to  him  such  certificate  of  registry  as  is  herein- 
after mentioned  ;  and  it  such  ship  attempts  to  proceed  to  sea  as  a  British  ship 
without  a  clearance  or  transire,  such  officer  may  detain  such  ship  until  such 
certificate  is  produced  to  him. 

36  &  37  Vic,  c.  85,  s.  3.  Every  regfistered  ship,  unless  exempted  by  the  Board 
of  Trade,  being  a  fishing  vessel  registered,  lettered  and  numbered  in  pursuance 
of  the  Sea  Fisheries  Act,  1868,  must  be  also  marked  with  an  official  number, 
with  her  draught  of  water  and  registered  tonnage,  to  the  satisfaction  of  the  Board 
of  Trade,  with  an  exception  of  coasting  and  fishing  vessels  and  pleasure  yachts. 
(See  also  s.  33,  Prin.  Act) 

Measurement  of  Tonnage. 

S.  20.  Throughout  the  following  rules  the  tonnage  deck  shall  be  taken  to  be  the 
upper  deck  in  ships  which  have  less  than  three  decks,  and  to  be  the  second 
deck  from  below  in  all  other  ships ;  and  in  carrying  such  rules  into  effect  all 
measurements  shall  be  taken  in  feet  and  fractions  of  feet,  and  all  fractions  of 
feet  shall  be  expressed  in  decimals.^ 

S.  21.  The  tonnage  of  every  ship  to  be  registered,  with  the  exceptions  men- 
tioned in  the  next  section,  shaU  previously  to  her  being  registered  be  ascertained 
by  the  following  rule,  hereinafter  called  Rule  I. ;  and  the  tonnage  of  every  ship 
to  which  such  rule  can  be  applied,  whether  she  is  about  to  be  registered  or  not, 
shall  be  ascertained  by  the  same  rule :  ^ 

RULE  I. 
(Sub-s.  I.)  Measure  the  length  of  the  ship  in  a  straight  line  along  the  uf^r 
side  of  the  tonnage  deck  from  the  inside  of  the  inner  plank  (average 
thickness)  at  the  side  of  the  stem  to  the  inside  of  the  midship  stem  timber 
or  plank  there,  as  the  case  may  be  (average  thickness),  deducting  from 
this  length  what  is  due  to  the  rake  of  the  bow  in  the  thickness  of  the 

*  Pardessusy  de  la  Copropriet^  des  Navires,  vol.  3,  p.  47. 

*  Merchant  Shipping  Act,  1854,  s.  37,  equities  included,  25  &  26  Vic.,  c.  63,  s.  3. 
»  17  &  18  Vic,  c.  104,  s.  19. 

*  Redhead  v.  Cater,  4  Camp.,  188.    Holt  on  Ship.,  vol.  i.,  276. 

*  17  &  18  Vic,  c  104,  ss.  20,  21 ;  as  to  the  kind  of  continuous  upper  deck  referred  to 
hi  this  section,  adapted  for  carrying  cturgo,  see  the  Lord  Advocate  v.  The  Clyde  Navigation 
Company,  2  Asp.  Mar.  Cas.,  H.  of  L.,  502 ;  4  L.  R.,  Sc.  A,  409. 

*  17  &  18  Vic,  c.  104,  S.21. 
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deck,  and  what  is  due  to  the  rake  of  the  stem  timber  in  thickness  of 
the  deck,  and  also  what  is  due  to  the  rake  of  the  stem  timber  in  one- 
third  of  the  roimd  of  the  beam  ;  divide  the  length  so  taken  into  the 
number  of  equal  parts  required  by  the  following  table,  according  to 
the  class  in  such  table  to  which  the  ship  belongs : 

Table. 
Class  I.  Ships  of  which  the  tonnage  deck  is  according  to   the  above 
measurement  50  feet  long  or  imder,  into  4  equal  parts : 

y»  2.  Ships  of  which  the  tonnage  deck  is  according  to  me  above  measure- 
ment above  ^o  feet  long  and  not  exceeding  120,  into  6  equal  parts : 

n  3.  Ships  of  which  the  tonnage  deck  is  according  to  the  above 
measurement  above  120  feet  long  and  not  exceeding  180,  into 
8  equal  parts : 

,9  4.  Ships  of  whch  the  tonnage  deck  is  according  to  the  above 
measurement  above  180  feet  long  and  not  exceemng  225,  into  10 
e^ual  parts : 

„  5.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measure- 
ment above  225  feet  long,  into  12  equal  parts. 

Transverse  Areas. 
(Sub-s.  2.)  Then  the  hold  being  first  sufficiently  cleared  to  admit  of  the  re- 
quired depthsand  breadths  being  properly  taken,  find  the  transverse  area 
of  such  ship  at  each  point  of  division  of  the  length  as  follows : — Measure 
the  depth  at  each  point  of  division,  from  a  point  at  a  distance  of  one- third 
of  the  round  of  the  beam  below  such  deck,  or,  in  case  of  a  break,  below 
a  line  stretched  in  continuation  thereof,  to  Uie  upper  side  of  the  floor* 
timber  at  the  inside  of  the  limber  strake,  after  deductine  the  average 
thickness  of  the  ceiling  which  is  between  the  bilge  planks  and  limber 
strake  ;  then,  if  the  depth  at  the  midship  division  of  the  length  do  not 
exceed  sixteen  feet,  divide  each  depth  into  four  equal  parts ;  then 
measure  the  inside  horizontal  breadth  at  each  of  the  three  points  of 
division,  and  also  at  the  upper  and  lower  points  of  the  depth,  extend- 
ing each  measurement  to  the  average  thickness  of  that  part  of  the 
ceiling  which  is  between  the  points  of  measurement ;  number  these 
breadths  fix>m  above  (/./.,  numbering  the  upper  breadth  one,  and  so  on 
down  to  the  lowest  breadth) ;  multiply  the  second  and  fourth  by  four, 
and  the  third  by  two  ;  add  these  products  together,  and  to  the  sum 
add  the  first  breadth  and  the  fifth  :  multiply  the  quantity  thus  obtained 
by  one-third  of  the  common  interval  between  the  breadths,  and  the 
product  shall  be  deemed  the  transverse  area  :  but  if  the  midship  depth 
exceed  sixteen  feet,  divide  each  depth  into  six  equal  parts  instead  of 
four,  and  measure  as  before  directed  the  horizontal  breadths  at  the  five 
points  of  division,  and  also  at  the  upper  and  lower  points  of  the  depth  ; 
number  them  from  the  above  as  before  ;  multiply  the  second,  fourth, 
and  sixth  by  four,  and  the  third  and  fifth  by  two  ;  add  these  producU 
together,  and  to  the  sum  add  the  first  breadth  and  the  seventh ;  multiply 
the  quantity  thus  obtained  by  one-third  of  the  conmion  interval  between 
the  breadths,  and  the  product  shall  be  deemed  the  transverse  area. 

Computation  from  Areas. 
(Sub-8.  3.)  Having  thus  ascertained  the  transverse  area  at  each  point  of 
division  of  the  length  of  the  ship  as  required  by  the  above  table,  proceed 
to  ascertain  die  register  tonnage  of  the  ship  in  the  following  manner  : — 
Number  the  areas  successively,  i,  2,  3,  &c.,  No.  i  being  at  the  extreme 
limit  of  the  length  at  the  bow,  and  the  last  No.  at  the  extreme  limit  of 
the  length  at  the  stem  ;  then,  whether  the  length  be  divided  according 
to  the  table  into  four  or  twelve  parts  as  in  classes  i  and  5,  or  any  inter- 
mediate number  as  in  classes  2,  3,  and  4,  multiply  the  second  and  every 
even  numbered  area  by  four,  and  the  third  and  every  odd  numbered 
area  (except  the  first  and  last)  by  two  ;  add  these  producU  together,  and 
to  the  sum  add  the  first  and  last  if  they  yield  anything ;  multiply  the 
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Suantity  thus  obtained  by  one-third  of  the  common  interval  between 
le  areas,  and  the  product  will  be  the  cubical  contents  of  the  space 
under  the  tonnage  deck ;  divide  this  product  by  one  hundred,  and  the 
quotient  being  the  tonnage  under  the  tonnage  deck  shall  be  deemed  to 
be  the  register  tonnage  of  the  ship,  subject  to  the  additions  and  deduc- 
tions hereinafter  mentioned. 

Poop  and  any  other  Closed-in  Space. 
(Sub-s.  4.)  If  there  be  a  break,  a  poop,  or  any  other  permanent  closed-in 
space  on  the  upper  deck,  available  for  cargo  or  stores,  or  for  the  berthing 
or  accommodation  of  passengers  or  crew,^  the  tonnage  of  such  space 
shall  be  ascertained  as  follows : — Measure  the  internal  mean  length 
of  such  space  in  feet,  and  divide  it  into  two  equal  parts  ;  measure  at 
the  middle  of  its  height  three  inside  breadths,  namely,  one  at  each  end 
and  the  other  at  the  middle  of  the  length  ;  then  to  the  sum  of  the  end 
breadths  add  four  times  the  middle  breadth,  and  multiply  the  whole 
sum  by  one-third  of  the  common  interval  between  the  breadths  ;  the 
product  will  gfive  the  mean  horizontal  area  of  such  space.  Then 
measure  the  mean  height,  and  multiply  by  it  the  mean  horizontal  area ; 
divide  the  product  by  one  hundred,  and  the  quotient  shall  be  deemed 
to  be  the  tonnage  of  such  space,  and  shall  be  added  to  the  tonnage 
under  the  tonnage  deck,  ascertained  as  aforesaid,'  subject  to  the  follow- 
ing provisoes ;  first,  that  nothing  shall  be  added  for  a  closed-in  space 
solely  appropriated  to  the  berthing  of  the  crew,  unless  such  space  ex- 
ceeds one-twentieth  of  the  remaining  tonnage  of  the  ship ;  and  in  case 
of  such  excess,  the  excess  only  shall  be  added;  and,  secondly,  that 
nothing  shall  be  added  in  respect  of  any  building  erected  for  the  shelter 
of  deck  passengers,  and  approved  by  the  Board  of  Trade. 

In  case  of  Two  OR  more  Decks. 
(Sub-s.  5.)  If  the  ship  has  a  third  deck,  commonly  called  a  spar  deck,  the 
tonnage  of  the  space  between  it  and  the  tonnage  deck  shall  be  ascer- 
tained as  follows :' — Measure  in  feet  the  inside  length  of  the  space  at 
the  middle  of  its  height  from  the  plank  at  the  side  of  the  stem  to  the 
lining  on  the  timbers  at  the  stem,  and  divide  the  length  into  the  same 
number  of  equal  parts  into  which  the  length  of  the  tonnage  deck  is 
divided  as  above  directed ;  measure  (also  at  the  middle  of  its  height) 
the  inside  breadth  of  the  space  at  each  of  the  points  of  division,  also 
the  breadth  of  the  stem  and  the  breadth  at  the  stem  ;  number  them 
successively  1,  2,  3,  &c.,  commencing  at  the  stem ;  multiply  the  second 
and  all  the  other  even  numbered  breadths  by  four,  and  the  third  and 
all  the  other  odd  munbered  breadths  (except  the  first  and  last)  by 
two ;  to  the  sum  of  these  products  add  the  first  and  last  breadths ; 
multiply  the  whole  sum  by  one-third  of  the  common  interval  between 
the  breadths,  and  the  result  will  give  in  superficial  feet  the  mean  hori- 
zontal area  of  such  space ;  measure  the  mean  height  of  such  space, 
and  multiply  by  it  the  mean  horizontal  area,  and  the  product  will  be  the 

^  The  30  &  31  Vic,  c.  124,  s.  9,  governs  and  regulates  the  due  appointment  of  space 
for  the  accommodation  of  the  seamen  or  apprentices,  and  every  space  set  apart,  under 
sub-s.  I,  must,  by  sub-s.  4,  be  inspected  by  one  of  the  surveyors  of  the  Board  of  Trade. 
Under  the  same  section  but  by  sub-s.  5,  the  accommodation  certified  by  the  Board  of 
Trade  must  be  cut  on  the  main  beam.  The  25  &  26  Vic,  c  63,  s.  60,  provides  for 
recognition  of  tonnage  of  foreign  ships,  adopting  the  £n|;lish  measurement  under  the  Act 

»  The  space  for  berthing  the  crew,  if  solely  appropnated  to  that  purpose,  is  excepted 
from  the  estimated  tonnage,  when  it  is  on  the  upper  deck,  but  not  when  it  is  between  the 
spar  and  tonnage  decks.  The  Order  in  Council  of  June  26th,  1873,  does  not  make  the 
certificate  conclusive  evidence.     The  Franconia,  3  P.  D.,  164  ;  M.  S.  Act,  1867,  s.  9. 

5  The  M.  S.  Act  1862,  s.  54,  defines  **  tonnage,"  for  purposes  of  limitation  of 
liability,  to  be  the  gross  tonnage,  without  deduction  on  account  of  engine  room.  The 
Franconia,  iS.  sup,  ;  Burrell  v.  Simpson,  4  Sess.  C,  177.  [As  to  effect  of  spar-deck,  see 
Lord  Advocate  v,  Clyde  Steam  Navigation  Company,  2  L.  R.,  Sc  A.,  409.] 
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cubical  contents  of  the  space ;  divide  this  product  by  one  hundred, 
and  the  quotient  shall  be  deemed  to  be  the  tonnage  of  such  space,  and 
shall  be  added  to  the  other  tonnage  of  the  ship  ascertained  as  afore- 
said ;  and  if  the  ship  has  more  than  three  decks,  the  tonnage  of  each 
space  between  decks  above  the  tonnage  deck  shall  be  seversdly  ascer- 
tained in  manner  above  described,  and  shall  be  added  to  the  tonnage 
of  the  ship  ascertained  as  aforesaid. 


RULE  II. 

For  Ships  not  requiring  Registry  with  Cargo  on  Board. 
Merchant  Shipping  Aet,  1854,  s.  22.  Ships  which,  requiring  to  be  measured 
for  any  purpose  other  than  registry,  have  cargo  on  board,  and  ships  which, 
requiring  to  be  measured  for  the  purpose  of  registry,  cannot  be  measured  by 
the  rule  above  given,  shall  be  measured  by  the  following  rule,  hereinafter 
caUed  Rule  II.  :-> 

Length,  Breadth  and  Girting  of  the  Ship. 
(Sub-s.  I.)  Measure  the  length  on  the  upper  deck  from  the  outside  of  the 
outer  plank  at  the  stem  to  the  aftside  of  the  stem  post,  deducting  there- 
from tne  distance  between  the  aftside  of  the  stem  post  and  the  rabbet 
of  the  stem  post  at  the  point  where  the  counter  plank  crosses  it ; 
measure  also  the  greatest  breadth  of  the  ship  to  the  outside  of  the 
outer  planking  or  wales,  and  then,  having  first  marked  on  the  outside 
of  the  ship  on  both  siaes  thereof  the  height  of  the  upper  deck  at  the 
ship's  sides,  girt  the  ship  at  the  greatest  breadth  in  a  direction  perpen- 
dicular  to  the  keel  from  the  height  so  marked  on  the  outside  of^the 
ship  on  the  one  side  to  the  height  so  marked  on  the  other  side  bv 
passing  a  chain  under  the  keel ;  to  half  the  girth  thus  taken  add  half 
the  main  breadth  ;  square  the  sum ;  multiply  the  result  by  the  length 
of  the  ship  taken  as  aforesaid  ;  then  multiply  this  product  by  the  ^ctor 
*ooi8  (eighteen  ten-thousandths)  in  fhe  case  of  ships  built  of  wood,  and 
by  '0021  (twenty-one  ten-thousandths)  in  the  case  of  ships  built  of  iron, 
and  the  product  shall  be  deemed  the  register  tonnage  of  the  ship  sub- 
ject to  the  additions  and  deductions  hereinafter  mentioned. 

Poop  and  other  Closed-in  Spaces  on  Upper  Deck. 
(Sub-s.  2.)  If  there  be  a  break,  a  poop,  or  other  closed-in  space  on  the  upper 
deck,  the  tonnage  of  such  space  shall  be  ascertained  by  multiplymg 
together  the  mean  length,  breadth,  and  depth,  of  such  space,  and 
dividing  the  product  by  100,  and  the  quotient  so  obtained  shall  be 
deemed  ^to  be  the  tonnage  of  such  space,  and  shall,  subject  to  the 
deduction  for  a  closed-in  space  appropriated  to  the  crew  as  mentioned 
in  Rule  I.,  be  added  to  the  tonnage  of  the  ship  ascertained  as  aforesaid. 

Ships  Measured  under  Rule  II.  may  be  Measured  under  Rule  I. 

18  &  19  Vic,  c  91,  s.  14.  The  owner  of  any  ship  which  is  measured  under 
Rule  II.,  contained  in  the  twenty-second  section  of  the  Merchant  Shipping  Act, 
1854,  may  at  any  subsequent  period  apply  to  the  commissioners  of  customs  to 
have  the  said  ship  remeasured  under  RiUe  i,  contained  in  the  twenty-first  section 
of  the  same  Act,  and  the  said  commissioners  may  thereupon,  and  upon  payment 
of  such  fee  not  exceeding  seven  shillings  and  sixpence  for  each  transverse  section 
as  they  may  authorise,  direct  the  said  ship  to  be  remeasured  accordingly,  and 
the  number  denoting  the  register  tonnage  shall  be  altered  accordingly.' 

*  The  36  &  37  Vic.,  c.  85  (1873),  s.  3,  enacts  that  the  official  number  of  each  ship, 
and  the  number  denoting  the  registered  tonnage,  shall  be  cut  in  on  her  main  beam,  but 
that  the  Board  of  Trade  may,  however,  exempt  anv  class  of  ships  from  the  requirements 
of  this  section  or  any  of  them.  The  Board  of  Trade,  by  s.  29,  can  make  regulations  as  to 
measorement,  but  it  cannot  make  any  rules  that  will  alter  the  allowance  for  space  occupied 
by  the  propelling  power  in  steam  vessels.  City  of  Dublin  Steam  Packet  Co.  v. 
Thompson,  i  L.  R.,  C.  P.,  355.  For  **  Commissioners  of  Customs  *' read  Board  of 
Trade.     See  35  &  36  Vic,  c  73,  s.  3,  next  page. 
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Transfer  to  Board  of  Trade  of  Duties  of  Commissioners  of  Customs 

WITH  respect  to  MEASUREMENT  OF  SHIPS. 

3S  &  36  Vic.,  c  73,  s.  3.  The  twenty-third,  twenty-seventh,  twenty-eighth,  and 
twenty-ninth  sections  of  the  Merchant  Shipping  Act,  1854,  the  fourteenth  section 
of  the  Merchant  Shipping  Act  Amendment  Act,  1855,  and  the  fourth  section  of 
the  Merchant  Shipping  Act,  1871,  shall  be  read  and  construed  as  if  the  Board  of 
Trade  were  therein  named  instead  of  the  Commissioners  of  Customs. 


RULE  III. 

Allowance  for  Engine-Room  in  Steamers. 
Merchant  Shipping  Act^  1854,  s.  23.  In  every  ship  propelled  by  steam  or 
other  power  requiring  engme-room,  an  aUowance  shall  be  made  for  the  space 
occupied  by  the  propelling  power,  and  the  amount  so  allowed  shall  be  deducted 
from  the  gross  tonnage^  of  the  ship  ascertained  as  aforesaid,  and  the  remainder 
shall  be  deemed  to  be  the  register  tonnage  of  such  ship;  and  such  deduction 
shall  be  estimated  as  follows  (Uiat  is  to  sa)^ — 

To  BE  Rateable  in  Ordinary  Steamers. 
(a)  As  regards  ships  propelled  by  paddle  wheels,  in  which  the  tonnage  of 
the  space  solely  occupied  by  and  necessary  for  the  proper  working  of  the 
boilers  and  machinery  is  above  twenty  per  cent,  and  under  thirty  per  cent,  of 
the  gross  tonnage  of  the  ship,  such  deduction  shall  be  thirty-seven  one- 
hundredths  of  such  gross  tonnage ;  and  in  ships  propelled  by  screws,  in  which 
the  tonnage  of  such  space  is  above  thirteen  per  cent,  and  imder  twenty  per 
cent  of  such  gross  tonnage,  such  deduction  shall  be  thirty-two  one-hundredths 
of  such  gross  tonnage  : 

May  be  Measured  where  the  Space  is  Unusually  Large  or  Small. 
(d)  As  regards  all  other  ships,  the  deduction  shall,  if  the  commissioners 
of  customs  and  the  owner  of  both  agree  thereto,  be  estimated  in  the  same 
manner ;  but  either  they  or  he  may  in  their  or  his  discretion  require  the  space 
to  be  measured  and  the  deduction  estimated  accordingly  ;  and  whenever  such 
measurement  is  so  required  the  deduction  shall  consist  of  the  tonnage  of  the 
space  actually  occupied  by  or  required  to  be  enclosed  for  the  proper  working 
of  the  boilers  and  machineiy,  with  the  addition  in  the  case  of  ships  propelled 
by  paddle  wheels  of  one-half,  and  in  the  case  of  ships  propelled  by  screws  of 
three-fourths  of  the  tonnage  of  such  space  ;  and  the  measurement  and  use  of 
such  space  shall  be  governed  by  the  tollowing  rules  (that  is  to  say) — 

Mode  of  Measurement. 
(Sub-s.  I .)  Measure  the  mean  depth  of  the  space  from  its  crown  to  the  ceiling 
at  the  limber  strake,  measure  also  three,  or,  if  necessary,  more  than 
three  breadths  of  the  space  at  the  middle  of  its  depth,  taking  one  of  such 
measurements  at  each  end,  and  another  at  the  middle  of  the  length  ; 
take  the  mean  of  such  breadths  ;  measure  also  the  mean  length  of  the 
space  between  the  foremost  and  aftermost  bulkheads  or  limits  of  its 
length,  excluding  such  parts,  if  any,  as  are  not  actually  occupied  by  or 
required  for  the  proper  working  of  the  machinery  ;  multiply  together 
these  three  dimensions  of  length,  breadth,  and  depth,  and  the  product 
will  be  the  cubical  contents  of  the  space  below  the  crown  ;  then  find 
the  cubical  contents  of  the  space  or  spaces,  if  any,  above  the  crown 
aforesaid,  which  are  framed  in  for  the  machinery  or  for  the  admission 
of  light  and  air,  by  multiplying  together  the  length,  depth,  and  breadth 
thereof ;  add  such  contents  to  the  cubical  contents  of  the  space  below 
the  crown ;  divide  the  sum  by  100  ;  and  the  result  shall  be  deemed  to 
be  the  tonnage  of  the  said  space : 

In  Case  of  Separate  Compartments. 
(Sub-s.  2.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  the 
engines  and  boilers  are  fitted  in  separate  compartments,  the  contents  of 

1  The  Franconia,  3  P.  D.,  164. 
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each  shall  be  measured  severally  in  like  manner  according  to  the  above 
rulesy  and  the  sum  of  their  several  results  shall  be  deemed  to  be  the 
tonnage  of  the  said  space  : 

Shaft  Trunk  of  Screw  Steamer. 
(Sub-s.  3).  In  the  case  of  screw  steamers  in  which  the  space  aforesaid  is  to  be 
measured,  the  contents  of  the  shaft  trunk  shall  be  added  to  and  deemed 
to  form  part  of  such  space,  and  shall  be  ascertained  by  multiplying 
together  the  mean  length,  breadth,  and  depth  of  the  trunk,  and  dividing 
the  product  by  100  ; 

Alteration  of  Engine-Room. 
(Sub-s.  4).  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any 
alteration  be  made  in  the  length  or  capacity  of  such  space,  or  if  any 
cabins  be  fitted  in  such  space,  such  ship  shall  be  deemed  to  be  a  ship 
not  registered  until  remeasurement : 

Penalty  for  Carrying  Goods  in  such  Space. 
(Sub-s.  5).  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any 
goods  or  stores  are  stowed  or  carried  in  such  space,  the  master  and 
owner  shall  each  be  liable  to  a  penalty  not  exceeding  one  himdred 
poimds. 

RULE  IV. 
Measurement  of  Tonnage. 

Open  Ships,  how  Measured. 

Merchant  Shipping  Act,  1854,  s.  24.  In  ascertaining  the  tonnage  of  open 
ships  the  uj^er  edge  of  the  upper  strake  is  to  form  the  boundary  line  of 
measurement,  and  the  depth  shall  be  taken  from  an  athwartship  line,  extended 
from  upper  edge  to  upper  edge  of  the  said  strake  at  each  division  of  the  length.^ 

(S.  2$  repealed  by  34  ^  35  Vic.^  c.  no,  s.  12.) 

Tonnage  when  Once  Ascertained  to  be  ever  after  deemed  the 

Tonnage. 

S.  26.  Whenever  the  tonnage  of  any  ship  has  been  ascertained  and  regis- 
tered in  accordance  with  the  provisions  of  this  Act,  the  same  shall  thenceforth 
be  deemed  to  be  the  tonnage  of  such  ship,  and  be  repeated  in  every  subsequent 
rmstry  thereof,  unless  any  alteration  is  made  in  the  form  or  capacity  of  such 
ship,  or  unless  it  is  discovered  that  the  tonnage  of  such  ship  has  been 
erroneously  computed ;  and  in  either  of  such  cases  such  ship  shall  be  re- 
measured,  and  her  tonnage  determined  and  registered  according  to  the  rules 
hereinbefore  contained  in  that  behalf. 

Remeasxhuement  of  Ships  already  Registered  may  be  made,  but  not 

TO  BE  Compulsory. 

S.  27.  The  rules  for  the  measurement  of  tonnage  herein  contained  shall 
not  make  it  necessary  to  alter  the  present  registered  tonnage  of  any  British  ship 
registered  before  this  Act  comes  into  operation  ;  but  if  the  owner  of  any  such 
ship  desires  to  have  the  same  remeasured  according  to  such  rules,  he  may 
apply  to  die  Boaid  of  Trade  for  the  purpose,  and  such  Board  of  Trade  shall 
thereupon,  and  on  payment  of  such  reasonable  charge  for  the  expenses  of  re- 
measurement,  not  exceeding  the  sum  of  seven  shillings  and  sixpence  for  each 
transverse  section,  as  they  may  authorize,  direct  such  remeasurement  to  be 
made,  and  such  ship  shall  mereupon  be  remeasured  according  to  such  rules  as 
aforesaid,  or  accor^ng  to  such  of  them  as  may  be  applicable  ;  and  the  number 
denoting  the  register  tonnage  shall  be  altered  accordingly. 

*  The  Merchant  Shipping  Act,  1873,  36  &  37  Vic,  c.  8$,  s.  30,  prescribes  the  fees  to 
be  paid  for  the  measoiement,  survey,  and  inspection  of  paerchant  ships. 
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Power  to  Remeasure  Engine-Rooms  Improperly  Extended. 

Merchant  Shipping  Act,  1854,  s.  28,  If  it  appears  to  the  Board  of  Trade 
that  in  any  steam  ship  measured  before  this  Act  comes  into  operation,  store 
rooms  or  coal  bunkers  have  been  introduced  into  or  thrown  across  the  engine- 
room,  so  that  the  deduction  from  the  tonnage  on  account  of  the  engine-room  is 
larger  than  it  ought  to  be,  the  said  Board  of  Trade  may,  it  they  think  fit,  direct 
such  engine-room  to  be  remeasured  according  to  the  rules  in  force  before  this 
Act  comes  into  operation,  excluding  the  space  occupied  by  such  store  rooms  or 
coal  bunkers,  or  may,  if  the  owners  so  desire,  cause  the  ship  to  be  remeasured 
according  to  the  rules  hereinbefore  contained,  and  subject  to  the  conditions 
contained  in  the  last  preceding  section ;  and  after  remeasurement  the  said  Board 
of  Trade  shall  cause  the  ship  to  be  registered  anew,  or  the  registry  thereof  to 
be  altered,  as  the  case  may  require. 

Officers  may  be  Appointed  and  Regulations  made  for  Measure- 
ment OF  Ships. 

S.  29.  The  Board  of  Trade  may,  with  the  sanction  of  the  treasury,  appoint 
such  persons  to  superintend  the  survey  and  admeasurement  of  ships  as  they 
think  fit ;  and  may  make  such  regulations  for  that  purpose  as  may  be  necessary  ; 
and  also  make  such  modifications  and  alterations  as  from  time  to  time  become 
necessary  in  the  tonnage  rules  hereby  prescribed,  in  order  to  the  more  accurate 
and  uniform  application  thereof,  and  the  effectual  carrying  out  of  the  principle 
of  admeasurement  therein  adopted.^ 

Tonnage  Rates  under  Local  Acts  may  Bfi  levied  on  the  Registered 

Tonnage. 

5.  4.  Any  body  corporate  or  persons  having  power  to  levy  tonnage  rates  on 
ships  may,  if  they  think  fit,  with  the  consent  of  the  Board  of  Trade,  levy  sudi 
tonnage  rates  upon  the  registered  tonnage  of  the  ships  as  determined  by  the 
rules  tor  the  measurement  of  tonnage  for  the  time  being  in  force  imder  the 
Principal  Act  notwithstanding  that  &e  local  Act  or  Acts  under  which  such  rates 
are  levied  provides  for  levying  the  same  upon  some  diflferent  system  of  tonnage 
measurement'^ 

Ships  of  Foreign  Countries  adopTino  the  rule  for  Measurement  of 
Tonnage  need  not  be  Remeasured  in  this  country. 

6.  60.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the  rules  concern- 
ing the  measurement  of  tonnage  of  merchant  ships  for  the  time  being  in  force 
under  the  Principal  Act  have  been  adopted  by  the  Government  of  any  foreigrt 
country,  and  are  in  force  in  that  country,  It  shall  be  lawful  for  Her  Majesty  by 
Order  in  Council^  to  diti&ct  that  the  ships  of  such  foreign  country  shall  be  deemed 
tobeof  the  tonnage  denoted  in  their  certificates  of  r^stry  or  other  national 
papers  ;  and  thereupon  it  shall  no  longer  be  necessary  for  such  ships  to  be 
remeasured  in  any  port  or  place  in  Her  Majesty's  dominions,  but  such  ships 
shall  be  deemed  to  be  of  the  tonnage  denoted  ill  their  certificates  of  registry  or 
other  papers,  in  the  same  maimer,  to  the  same  extent,  and  for  the  same  purposes 
in,  to,  and  for  Which  the  tonnage  denoted  in  the  cettificate^  of  registry  of  British 
ships  is  dei^med  to  be  the  tonnage  of  such  ships.^ 

Registrars  of  British  Ships.* 

&.  30.  the  following  person^  are  required  to  register  British  ships,  and 
shUl  be  deemed  t«gistrats  for  the  purposed  of  this  Act  (that  is  to  say)-— 

(1).  At  any  toort  or  other  place  In  the  United  Kittgdom  or  Isle  of  Mdri 
approved  by  the  Board  of  Trade  fot  Ae    registr)'  of  ships,  the 

1  S.  29  does  not  muthorize  the  Board  of  Trade  to  XkAke  roles  to  dter  the  idloWaUce  of 

*  le<" " 
) 


space  to  be  occupied  by  the  propelling  power  as  provided  by  s.  23 :  City  of  Dublin  Sltam 
Packet  Co.z/.  Thompson,  i  L.  R.,  C.  P.,  355  (Ex.Ch* 


»  2S&  26  Vic,  c  63.,  s.  4. 

*  25  iit  26  Vic.,  c.  63.,  s.  60. 

*  17  &  18  Vic,  c.  104.,  s.  30. 
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collector,  comptroller,  or  other  principal  officer  of  customs  for  the 
time  being : 
(2).  In  the  Islands  of  Guernsey  and  Jersey,  the  principal  officers  of  Her 
Majesty's  customs,  together  with  the  governor,  heutenant-govemor, 
or   other   person   adnunistering    the   government   of  such   isUmds 
respectively : 
(3).  In    Malta,    Gibraltar,    and    Heligoland,   the   governor,   lieutenant- 
governor,  or  other  person  administering  the  government  of  sudi  places 
respectively : 
(4).  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits  of  the 
charter  but  not  imder  the  government  of  the  East  India  Company,  and 
at  which  no  custom-house  is  established,  the  collector  of  auties,  to- 
gether with  the  governor,  lieutenant-governor,  or  other  person  adminis- 
tering the  government : 
(5).  At  the  ports  of  Calcutta,  Madras,  and  Bombay,  the  Master  attendants, 
and  at  any  other  port  or  place  so  approved  as  aforesaid  within  the 
limits  of  the  charter  and  under  the  government  of  the  East  India 
Company,  the  collector  of  duties,  or  any  other  person  of  six  years' 
standing  in  the  civil  service  of  the  said  company,  who  is  appointed 
by  any  of  the  governments  of  the  said  company  to  act  ix)r  this 
purpose : 
(6).  At  every  other  port  or  place  so  approved  as  aforesaid  within  Her 
Majesty's   dominions   abroad,    the   collector,    comptroller,    or  other 
principal  officer  of  customs  or  of  navigation  laws  ;  or  if  there  is  no  such 
officer  resident  at  such  port  or  place,  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government  of  the  possession  in 
which  such  port  or  place  is  situate. 
S.  6.  It  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  from  time  to  time  to 
declare,  with  respect  to  the  British  possession  mentioned  in  the  order,  the 
^description  of  persons  who  are  to  be  registrars  of  British  ships  in  that  British 
bossessioti,  and  to  revoke  any  order  so  made.    After  the  date  specified  in  the 
order,  or,  if  no  date  is  specified,  after  the  date  of  the  proclamation  of  the  order  in 
the  British  possession,  the  order  shall  have  effect  as  if  it  were  contained  in 
section  thirty  of  the  Merchant  Shipping  Act,  1854.^ 

S.  7.  In  the  construction  of  the  Merchant  Ship^nng  Act,  1854,  and  of  the 
Acts  amending  the  same,  Canada  shall  be  deemed  to  be  a  British  possession.' 

Substitution  of  Governor  Abroad  for  Commissioners  of  Customs, 
AND  OF  Consul  for  Justice. 
Merchant  Shipping  Act,  18^4,  s.  31.  The  ^vemor,  lieutenant-governor,  or 
other  person  administering  the  government  in  any  British  possession  where 
any  ship  is  registered  imder  the  authority  of  this  Act,  shall,  with  regard  to 
the  performance  of  any  act  or  thing  relating  to  the  registry  of  a  ship  or  of 
any  interest  therein,  be  considered  in  all  respects  as  occupying  the  place  of 
the  Board  of  Trade  ;  and  any  British  consular  officer  shall,  in  any  place  where 
there  is  no  justice  of  the  peace,  be  authorized  to  take  any  declaration  hereby 
required  or  permitted  to  be  made  in  the  presence  of  a  justice  of  the  peace. 

Registrar  to  keep  Register  Books. 

S.  32,  Every  registrar  shall  keep  a  book,  to  be  called  "The  Register 
Book,"  and  enter  therein  the  particulars  hereinafter  required  to  be  registered. 

S.  33.  The  j)ort  or  place  at  which  any  British  ship  is  registered  for  the 
time  being,  shadl  be  considered  her  port  of  registry^  or  the  port  to  which  she 
belongs. 

Ship's  Managing  Owner  or  Manager  to  be  Registered.^ 

S.  36^  The  name  and  address  of  the  managing  owner  for  the  time  being 
of  every  Britirfi  ship  registered  at  any  port  or  place  in  the  United  Kingdom  shall 
be  regiAered  at  the  aistom  house  of  the  ship's  port  of  registry.  Where  there  is 
not  a  managing  owner  there  shall  be  so  registered  the  name  of  the  ship's 


at  a  managing  owner  there  shall  be  so  registered 

*  32  &33Vic,  c  II,  s.  6.      »  32  &  33  Vic,  c.  il,  s.  7. 
'  39  &  40  Vic.,  c.  80,  s.  36. 
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husband  or  other  person  to  whom  the  management  of  the  ship  is  entrusted  by  or 
on  behalf  of  the  owner ;  and  an>[  person  whose  name  is  so  registered  shall,  for 
the  purposes  of  the  Merchant  Shipping  Acts,  1854  to  1876,  be  xmder  the  same 
obligations,  and  subject  to  the  same  liabiUties,  as  if  he  were  the  managing  owner. 
If  default  is  made  in  complying  with  this  section  the  owner  shall  be  liable,  or  if 
there  be  more  owners  than  one,  each  owner  shall  be  liable  in  proportion  to  his 
interest  in  the  ship,  to  a  penalty  not  exceeding  in  the  whole  one  hundred  pounds 
each  time  the  ship  leaves  any  port  in  the  United  Kingdom.^ 

Her  Majesty  may,  by  Order  in  Council^  declare  certain  foreign 
Ports,  Ports  of  Registry. 

S.  29.  Where,  in  accordance  with  the  Foreign  Jurisdiction  Acte,  Her 
Majesty  exercises  jurisdiction  within  any  port  out  of  Her  Majesty's  dominions,  it 
shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  to  declare  such  port  a  port 
of  registry  (in  this  Act  referred  to  as  a  foreign  port  of  registry),  and  by  the  same 
or  any  subsequent  Order  in  Council  to  declare  the  description  of  persons  who 
are  to  be  the  registrars  of  British  ships  at  such  forei|^  port  of  registry,  and  to 
make  regulations  with  respect  to  the  registry  of  British  ships  thereat  Upon 
such  Order  coming  into  operation  it  shall  have  effect  as  if  it  were  enacted  in  the 
Merchant  Shipping  Acts,  1854  to  1873,  ^^^  shall,  subject  to  any  exceptions  and 
regulations  contained  in  the  Order,  apply  in  the  same  manner,  as  near  as  may 
be,  as  if  the  port  mentioned  in  the  Order  were  an  ordinary  port  of  registry.' 

Marking  of  Ships.* 

S.  3.  Every  British  ship  registered  after  the  passing  of  this  Act  shall  before 
registry,  and  every  British  ship  registered  before  the  passing  of  this  Act,  shall, 
on  or  before  the  first  day  of  January,  One  thousand  eight  hundred  and  seventy- 
four,  be  permanenUy  and  conspicuously  marked  to  the  satisfaction  of  the  Board 
of  Trade,  as  follows : 

Her  name  shall  be  marked  on  each  of  her  bows,  and  her  name  and  the 
name  of  her  port  of  registry  shall  be  marked  on  her  stem,  on  a  dark 
ground  in  white  or  yellow  letters,  or  on  a  light  ground  in  black  letters, 
such  letters  to  be  of  a  length  not  less  than  four  mches  and  of  a  propor- 
tionate breadth : 
Her  official  number  and  the  number  denoting  her  registered  tonnage  shall 

be  cut  in  on  her  main  beam : 
A  scale  of  feet  denoting  her  draught  of  water  shall  be  marked  on  each  side 
of  her  stem  and  of  her  stem-post  in  Roman  capital  letters  or  in  figures, 
not  less  than  six  inches  in  length,  tiie  lower  line  of  such  letters  or 
figures  to  coincide  with  the  draught  line  denoted  thereby.    Such  letters 
or  figures  shall  be  marked  by  bemg  cut  in  and  painted  white  or  yellow 
on  a  dark  ground,  or  in  such  other  way  as  the  Board  of  Trade  may 
from  time  to  time  ap^prove.      The  Board  of  Trade  may,  however, 
exempt  any  class  of  ships  firom  the  requirements  of  this  section  or  any 
of  them. 
If  the  scale  of  feet  showing  the  ship's  draught  of  water  is  in  any  respect 
inaccurate  so  as  to  be  likely  to  mislead,  the  owner  of  the  ship  shall  incur  a 
penalty  not  exceeding  one  hundred  pounds. 

The  marks  reqmred  by  this  section  shall  be  permanently  continued,  and  no 
alteration  shall  be  made  therein,  except  in  the  event  of  any  of  the  particulars 
thereby  denoted  being  altered  in  the  manner  provided  by  the  Merchant  Shipping 
Acts,  1854  to  1876.  Any  owner  or  master  of  a  British  ship  who  neglects  to  cause 
his  ship  to  be  marked  as  aforesaid,  or  to  keep  her  so  marked,  and  any  person 
who  conceals,  removes,  alters,  defaces,  or  obliterates,  or  suffers  any  person  under 
his  control  to  conceal,  remove,  alter,  deface,  or  obliterate  any  ot  the  said  marks, 
except  in  the  event  aforesaid,  or  except  for  the  purpose  of  escaping  captiure  by 
an  enemy,  shall  for  each  offence  incur  a  penalty  not  exceeding  one  hundred 


^  39  &  40  Vic,  c.  8a,  8.  36. 

*  36  &  37  Vic,  c  85.,  s.  29. 

*  36  &  37  Vic,  c.  85,  s.  3. 
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pounds,  and  any  officer  of  customs  on  receipt  of  a  certificate  from  a  surveyor  or 
inspector  of  the  Board  of  Trade  that  a  ship  is  insufficiently  or  inaccurately 
marked,  may  detain  the  same  until  the  insufficiency  or  inaccuracy  has  been 
remedied. 

Provided  that  no  fishine  vessel  duly  registered,  lettered,  and  numbered  in 
pursuance  of  the  Sea  Fishenes  Act,  i8^,  shall  be  required  to  have  her  name 
and  port  of  registry  marked  under  this  section. 

Provided  also,  that  if  any  registered  British  ship  is  not  within  a  port  of  the 
United  Kingdom  at  any  time  before  the  first  day  of  January,  One  thousand 
eight  hundred  and  seventy-four,  she  shall  be  marked  as  by  this  section  required 
within  one  month  after  her  next  return  to  a  British  port  of  registry  subsequent 
to  that  date. 

Deck  and  Load  Lines. 

Marking  of  Deck  Lines. 

S.  25.  Every  British  ship  (except  ships  under  eighty  tons  register  employed 
solely  in  the  coasting  trade,  ships  employed  solely  in  fishing  and  pleasure  yachts) 
shall  be  permanently  and  conspicuously  marked  with  lines  of  not  less  than 
twelve  inches  in  length,  and  one  inch  in  breadth,  painted  lon|^tudinally  on 
each  side  amidships,  or  as  near  thereto  as  is  practicable,  and  mdicating  the 
position  of  each  deck  which  is  above  water. 

The  upper  edge  of  eadi  of  these  lines  shall  be  level  with  the  upper  side  of 
the  deck  plank  next  the  waterway  at  the  place  of  marking. 

The  lines  shall  be  white  or  yellow  on  a  dark  ground,  or  black  on  a  light 
ground. 

Marking  of  Load  Lines.* 

S.  26.  '\^th  respect  to  the  marking  of  a  load  line  on  British  ships,  the 
following  provisions  shall  have  effect : 

(i).  The  owner  of  every  British  ship  (except  ships  under  eighty  tons  register 
emploved  solely  in  the  coasting  trade,  ships  employed  solely  in  fishing 
and  pleasure  yachts)  shall,  before  entering  his  ship  outwards  from  any 
port  in  the  United  Kingdom  upon  any  voyage  for  which  he  is  re- 
quired so  to  enter  her,  or,  if  that  is  not  practicable,  as  soon  after  as  may 
be,  mark  upon  each  of  her  sides  amidships,  or  as  near  thereto  as  is  prac- 
ticable^  in  white  or  yellow  on  a  dark  ground,  or  in  black  on  a  light 
ground,  a  circular  disc,  twelve  inches  in  diameter,  with  a  horizontal 
Une  eighteen  inches  in  length  drawn  through  its  centre. 

(2).  The  centre  of  this  disc  shall  indicate  the  maximum  load  line  in  salt 
water  to  which  the  owner  intends  to  load  the  ship  for  that  voyage. 

(3).  He  shall  also,  upon  so  entering  her,  insert  in  the  form  of  entry  de- 
livered to  the  collector  or  other  principal  officer  of  customs,  a  state- 
ment in  writing  of  the  distance  in  feet  and  inches  between  the  centre 
of  this  disc  and  the  upper  edge  of  each  of  the  lines  indicating  the 
position  of  the  ship's  decks  which  is  above  that  centre. 

Default  in  Delivering  Statement  in  Writing. 

(4).  If  default  is  made  in  delivering  this  statement  in  the  case  of  any  ship, 
any  officer  of  customs  may  refuse  to  enter  the  ship  outwards : 

(5).  Hie  master  of  the  ship  shall  enter  a  copy  of  this  statement  in  the 
agreement  with  the  crew  before  it  is  signed  by  any  member  of  the 
crew,  and  no  superintendent  of  any  mercantile  marine  office  shall 
proceed  with  the  engagement  of  the  crew  tmtil  this  entry  is  made  : 

(6).  llie  master  of  the  ship  shall  also  enter  a  copy  of  this  statement  in 
the  offidal  log  book  : 

(7).  When  a  ship  has  been  marked  as  by  this  section  required,  she  shall 
be  kept  so  marked  until  her  next  return  to  a  port  of  dischaige  in  the 
United  KingdonL 

^39  &  40  Vic,  c.  So^  s.  25. 
*39  &  40  Vic.,  c  80^  s«  26. 
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Load  Line  of  Coasting  Vessels.^ 

S.  27.  With  respect  to  the  marking  of  a  load  line  on  British  ships  em- 
ployed in  the  coasting  trade,  the  following  provisions  shall  have  effect : 

(i).  The  owner  of  every  British  ship  employed  in  the  coasting  trade  on  the 
coasts  of  the  United  Kingdom  (except  ships  under  eighty  tons  register 
employed  solely  in  that  trade)  shall,  before  proceeding  to  sea  from 
any  port,  mark  upon  each  of  her  sides  amidships,  or  as  near  thereto 
as  is  practicable,  in  white  or  yellow  on  a  dark  ground,  or  in  black  on 
a  light  ^ound,  a  circular  disc  twelve  inches  in  diameter,  with  a  hori- 
zontal hne  eighteen  inches  in  length,  drawn  through  its  centre. 

(2).  The  centre  of  this  disc  shall  indicate  the  maximum  load  line  in  salt 
water  to  which  the  owner  intends  to  load  the  ship  until  notice  is 
given  of  an  alteration. 

(3).  He  shall  also  once  in  every  twelvemonths,  immediately  before  the  ship 
proceeds  to  sea,  send  or  deliver  to  the  collector  or  other  principsd 
officer  of  customs  of  the  port  of  registry  of  the  ship,  a  statement  in 
writing  of  the  distance  in  feet  and  inches  between  the  centre  of  the 
disc  and  the  upper  edge  of  each  of  the  lines  indicating  the  position  of 
the  ship's  decks  which  is  above  that  centre. 

(4).  The  owner,  before  the  ship  proceeds  to  sea  after  any  renewal  or  alter^ 
ation  of  the  disc,  shall  send  or  deliver  to  the  collector  or  other  princi- 
pal officer  of  customs  of  the  port  of  registry  of  the  ship,  notice 
m  writing  of  such  renewal  or  alteration,  together  with  such  statement 
in  writing  as  before  mentioned,  of  the  distance  between  the  centre  of 
the  disc  and  the  upper  edge  of  each  of  the  deck  lines. 

Default  in  Delivering  Notices,  &c. 

(5).  If  default  is  made  in  sending  or  delivering  any  notice  or  statement 
required  by  this  section  to  be  sent  or  delivered,  the  owner  shall  be 
liable  to  a  penalty  not  exceeding  ;£ioo. 

(6).  When  a  ship  has  been  marked  as  by  this  section  required,  she  shall 
be  kept  so  marked  until  notice  is  given  of  an  alteration. 

Penalty  for  Offences  in  relation  to  Marks  on  Ships.' 

S.  28.  Any  owner  or  master  of  a  British  ship  who  neg^cts  to  cause  his  ship  to 
be  marked  as  by  this  Act  required,  or  to  keep  her  so  marked,  or  who  allows  the 
ship  to  be  so  loaded  as  to  submerge  in  salt  water  the  centre  of  the  disc,  and 
any  person  who  conceals,  removes,  alters,  defaces,  or  obliterates,  or  suffers  any 
person  under  his  control  to  conceal,  remove,  alter,  deface,  or  obliterate  any  of 
the  said  marks,  except  in  the  event  of  the  particulars  thereby  denoted  being 
lawfully  altered,  or  except  for  the  purpose  of  escaping  capture  by  an  enemy, 
shall  for  each  offence  incur  a  penalty  not  exceeding  one  hundred  pounds. 

If  any  of  the  marks  required  by  this  Act  is  in  any  respect  inaccurate,  so  as 
to  be  likely  to  mislead,  the  owner  of  the  ship  shall  incur  a  penalty  not  exceeding 
one  hundred  poimds. 

{S,  34  repealedby  34  6*  35  Vic^^  c,  no,  s,  12.) 

Names  of  Ships.-— Rules  to  be  observed  in  Naming  British  Ships.* 

S.  6.  With  respect  to  the  names  of  British  ships,  the  following  rules  shall 
be  observed  : 

(i).  A  ship  shall  not  be  described  by  any  name  other  than  that  by  which 
she  is  for  the  time  being  registered. 

Change  of  Name. 

(2).  No  change  shall  be  made  in  the  name  of  a  ship  without  the  previous 
permission  of  the  Board  of  Trade,  signified  in  writing  under  their  seal, 


39  &  40  Vic,  c.  80,  s.  27. 
8  39  &  40  Vic,  c  80,  s.  28. 
*  34  &  35  Vic,  c  no,  s.  6. 
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or  under  the  hand  pf  one  of  their  lecretaries  or  assfstant  9eeretaries. 
Upon  such  permission  being  granted  the  ship's  name  sliall  forthwith  be 
altered  in  the  register  book,  in  the  ship's  certifics^te  of  registry,  and  on 
her  bows  and  stern  accordingly. 

Change  of  Name  without  Permission. 

(3).  If  in  any  case  it  is  shown  to  the  satisfaction  of  the  Board  of  Trade  that 
the  name  of  any  ship  has  been  changed  without  such  permission  as 
aforesaid,  they  shall  direct  that  her  name  be  altered  into  tnat  which  she 
bore  before  such  change,  and  the  name  shall  be  altered  in  the  register 
book,  in  the  ship's  certificate  of  registry,  and  on  her  bows  and  stem 
accordingly. 

Where  Ship  has  ceased  to  be  Registered. 

(4.)  Where  a  ship,  having  once  been  registered,  has  ceased  to  be  so 
registered,  no  person,  unless  ignorant  of  such  previous  registry  (proof 
whereof  shall  lie  on  him),  s|i2ul  apply  to  register,  and  no  registrar  shall 
knowingly  register,  such  ship,  except  by  me  name  by  which  she  was 
previously  registered,  unless  with  the  permission  of  the  Board  of  Trade 
granted  as  aforesaid. 
Every  person  who  acts  or  suffers  any  person  under  his  control  to  act  in  con- 
travention of  this  section^  or  who  omits  to  do,  or  suffers  any  person  under  his 
control  to  omit  to  do  anything  reauired  by  this  section,  shall  for  each  offence 
incur  a  penalty  not  exceeding  one  hundred  pounds,  and  any  principal  officer  of 
Customs  may  detain  the  ship  until  the  provisions  of  this  section  are  complied 
with.    Application  for  a  change  of  name  shall  be  made  in  writing  to  the  Board 
of  Trade.    If  the  3oard  of  Trade  are  of  opinion  that  the  application  is  made  on 
reasonable  grounds  they  may  entertain  the  same,  and  shall  thereupon  requirp 
notice  t|iereof  to  be  published  in  such  a  form  and  manner  as  they  think  fit 

Rules  as  jo  Names  of  Foreign  Ships  placed  on  British  Rpoistbe.* 
S.  5.  Where  a  foreign  ship,  not  having  at  any  previous  time  been  registered  as  a 
British  ship,  becomes  a  British  ship,  no  person  shall  aoply  to  register,  and  no 
registrar  shall  knowingly  register  such  ship,  except  by  the  name  which  she  bore 
as  a  foreign  ship  immediately  before  becoming  a  British  ship,  unless  with  the 
permission  of  the  Board  of  Trade  granted  in  manner  directed  by  section  six  of 
the  Merchant  Shipping  Act,  1871. 

Any  person  who  acts,  or  suffers  any  person  under  his  control  to  Ac^  in  con- 
travention of  this  section  shall  for  each  offence  incur  a  penalty  |iot  exceeding 
one  hundred  pounds. 

By  whom  Application  for  Registry  is  to  be  mapb.^ 

Merchant  ShipiHng  Act,  1854,  s.  35.  Every  application  for  the  registry  of  a  ship 
shall  in  the  case  of  individuals  be  made  by  the  person  requiring  to  be  registered 
as  owner,  or  by  some  one  or  more  of  such  persons  if  more  than  one,  or  by  his 
or  their  duly  authorized  agent,  and  in  the  case  of  bodies  corporate  by  their  duly 
authorized  agent ;  the  authority  of  such  agent,  if  appointed  by  individuals,  to  be 
te^ified  by  some  writing  under  the  hands  of  the  appomters  ;  and  if  appointed  by  a 
body  corporate,  by  some  instrument  under  the  common  seal  of  such  body  corporate. 

5.  36.  Before  registry,  the  ship  shall  be  surveyed  by  a  person  duly  appointed 
under  this  Act ;  and  such  surveyor  shall  grant  a  certificate  in  the  form  marked  A  in 
the  schedule  hereto,  specifying  her  tonnage,  build,  'and  such  other  particulars 
descriptive  of  the  identity  of  the  ship  as  may  from  time  to  time  be  required  by 
the  Board  (^  Trade ;  and  such  certificate  shall  be  delivered  to  the  registrar 
before  registry.' 

S.  37.  The  following  rules  shall  be  observed  with  respect  to  entries  in  th^  register 


:$hatis 


book  (that  is  to  say) : 


»  36  &  37  Vic.,  c.  85,  t.  5. 
»  17  &  18  Vic,  c  104,  8.  3 
•  17  &  18  Vic,  c.  104,  8.  31 
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i\  The  property  in  a  ship  shall  be  divided  into  sixty-four  shares.^ 

2).  Subject  to  the  provisions  with  respect  to  joint  owners  or  owners  by 
transmission  hereinsdter  contained,  not  more  than  thirty-two  individuals 
shall  be  entitled  to  be  registered  at  the  same  time  as  owners  of  any  one 
ship ;  but  this  rule  shall  not  aflfect  the  beneficial  title  of  any  number 
of  persons  or  of  any  company  represented  by  or  claiming  under  or 
through  any  registered  owner  or  joint  owner. 

(3).  No  person  shaU  be  entitled  to  be  registered  as  owner  of  any  fractional 
part  of  a  share  in  a  ship,  but  any  number  of  persons  not  exceeding  five 
may  be  registered  as  joint  owners  of  a  ship  or  of  a  share  or  shares 
therein. 

(4).  Joint  owners  shall  be  considered  as  constituting  one  person  only  as 
regards  the  foregoing  rule  relating  to  the  number  of  persons  entitled  to 
be  registered  as  owners,  and  shall  not  be  entitled  to  dispose  in  severalty 
of  any  interest  in  any  ship  or  in  any  share  or  shares  therein  in  respect 
of  which  they  are  registered. 

(5).  A  body  corporate  may  be  registered  as  owner  by  its  corporate  name. 

Although  the  policy  of  these  sections  of  the  Merchant  Ship- 
ping Act  which  enforce  registration  was  primarily  to  exclude  any 
ownership  which  was  not  registered,  and  was  apparently  devised 
to  make  the  register  a  complete  record  of  title,  yet  in  practice  this 
was  found  impracticable,  if  not  impossible.  It  became  necessary, 
therefore,  to  avoid  the  perpetuation  of  injustice,  to  modify  the 
stringency  of  the  statute  in  some  particulars.  A  bill  of  sale,  which 
passed  the  property  in  a  ship  at  sea  had  been  always  held  a  suffi- 
cient document  of  title,  and  the  property  which  it  passed,  had  been 
also  held  to  be  completely  transferred,  by  a  sufficient  bill  of  sale 
to  the  grantee.  Thus ;  as  between  the  parties  themselves,  and 
before  the  rights  of  third  parties  intervened,  the  grantee  would  be 
deemed  the  lawful  owner  of  the  ship  before  registration,  and  in 
spite  of  the  stringent  application  of  the  statute.  And  in  other 
cases  it  might  often  be  found  that  a  complete  transfer  of  the  right 
of  property  and  of  possession,  had  been  made  by  an  owner,  in  all 
respects  save  registration,  which  it  was  obviously  in  accordance 
with  natural  equity,  should  be  enforced  notwithstanding  the  opera- 
tion of  the  statute. 

Thus,  where  owners  of  a  ship  who  resided  abroad,  gave  a 
power  of  attorney  to  sell  the  ship,  and  on  the  faith  of  such  power 
of  attorney,  obtained  advances  from  a  firm  resident  in  England, 
and  then  in  breach  of  their  agreement,  sold  the  vessel  to  another  firm, 
which  registered  one  of  its  partners  as  the  owner,  and  then  resold 
it ;  equity  recognized  the  claim  of  the  creditor  who  had  made  the 
advance,  to  the  surplus  proceeds  of  the  ship,  if  any,  in  the  hands  of 
the  registered  owner,  after  satisfaction  of  his  own  claim,^  although 
he  had  purchased  without  notice.  In  the  absence  of  any  proof 
that  the  registered  owner  had  notice  of  the  fraud,  it  would  not 
grant  an  injunction  to  restrain  the  sale,  nor  admit  the  lien  of  the 
person  making  the  advance,  as  against  a  dond  fde  and  registered 

^  17  &  18  Vic,  <^  104,  s.  37. 

'  McCahnont  v.  Rankin,  tg  L.  J.,  Ch.,  215 ;  8  Hare,  I  $  a  De  O.,  Mi  &  G.,  403 ; 
2a  L.  J.,  Ch.,  554. 
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owner  without  notice.^  And  where  the  owner  of  a  ship  had  entered 
into  a  contract  to  sell,  and  to  divide  the  proceeds  of  sale  with 
another  person,  although  this  gave  no  interest  in  the  ship  to  the 
contractee,  yet  equity  after  the  ship  was  sold,  would  enforce  the 
contract,  and  compel  the  payment  of  the  agreed  share  to  the  un- 
r^stered  owner,  out  of  the  proceeds.^  This  recognition  of  the 
rights  of  property  existing  in  ships,  apart  from  the  register  by  the 
Courts  of  Chancery,  although  in  accordance  with  equity,  inevitably 
led  to  a  modification  of  the  rule,  so  as  to  make  it  conformable  with 
natural  justice,  and  to  the  passing  of  a  statute  recognizing  the 
existence  of  equitable  interests.* 

Before  the  Act  of  1862,  a  trader  who  assigned  a  ship  by  a  bill  of 
sale  to  his  creditors,  who  accepted  it,  and  became  bankrupt  before 
r^stration  was  held  not  to  have  effected  the  assignment  and 
passed  the  property.  Inasmuch  as  the  rights  of  third  parties  in- 
tervened, the  property  passed  to  the  assignees,  as  being  in  the 
bankrupt's  order  and  disposition.*  And  a  bill  of  sale  which 
passed  the  property  in  a  ship  at  sea,  to  a  trustee,  was  held 
sufficient  to  convey  the  legal  title  to  the  trustee,  notwithstanding 
the  transferree  was  not  on  the  register,  but  semble  had  the  trans- 
ferror sold  to  a  third  person,  the  trustee  could  not  have  brought 
trover  to  enforce  his  title,  as  he  was  in  effect  a  co-tenant  only, 
and  there  was  no  such  destruction  of  the  res  as  would  suffice  to 
maintain  the  action.  And  although  the  trustee  might  have  ac- 
quired a  good  legal  title  from  the  transferror,  no  rights  of  third 
persons  intervening,  the  transfer  might  be  void  as  to  3ie  execution 
of  the  trusts.* 

A  purchaser  for  value  would  at  all  times  have  had  the  benefit 
of  a  contract  if  he  at  any  time  complied  with  the  requisites  of  the 
statute,  and  registered  before  the  rights  of  third  persons  inter- 
vened. Since  Sie  passing  of  the  Act  of  1862  a  purchaser  for  value 
of  a  barge  who  was  under  age,  and  not  registered,  recovered  the 
vessel  in  an  action  of  trover  against  the  assignees  of  the  bankrupt 
vendor.  The  legal  and  equitable  titles  concurred  in  him,  by  virtue 
of  the  recognition  given  to  such  interests.® 

Sections  37  to  41  inclusive  of  the  Merchant  Shipping  Act 
define  the  forms  and  preliminary  conditions  of  registration,  and  as 
the  Act  itself  prescribes  the  law  on  the  subject,  it  will  be  necessary 
here  merely  to  g^ve  a  summary  of  the  enactments. 

A  declaration  must  be  made  by  any  person  applying  to  be  registered  as 
owner  of  a  ship,  or  any  share  therein,^  referring  to  the  ship  as  described  in  the 

^  McCahnont  ff.  Rankin,  19  L.  J.,  Ch.,  215.,  2  De  G.,M.  &  G.,403;  22  L.  J., 
Ch.,  554. 

>  Armstrong  v,  Armstrong,  24  L.  J.,  Ch.,  659 ;  21  Betvan,  78. 

*  Merchant  Shipping  Act,  1862,  s.  3. 

*  Moss  &  Co.  V.  Chamock,  2  East,  399. 

*  Heath  v,  Hubhard,  4  East,  126 ;  per  Lord  EUenboroud^  C  J. ;  Hughes  p. 
Moms;  2  De  G.,  M.  &  G.,  349;  Liverpool  Borough  Bank 9.  Turner^  29  L.  J.,  Ch., 
S27 ;  30  L.  J.,  Ch,  379. 

*  Stapleton  v.  Hafrmen  and  another,  33  L.  J.>  £x«,  170;  Boyson  v*  Gibson,  4 
C.  B.,  121. 

^  Merchant  Shipping  Act,  1854,  s.  38. 
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certificate  of  the  surveyor,  and  containing  a  statement  of  his  qualifications  to  be 
an  owner  of  a  share  in  a  British  ship  ;  a  statement  of  the  timfe  when  add  place 
where  the  ship  was  built,  or  if  foreign  built,  at  a  place  unknown  to  him,  a  state-, 
ment  to  that  effect,  and  of  her  foreign  name  ;  or  if  a  condemned  ship,  of  the 
time,  place,  and  court  of  her  condemnation  ;  the  name  of  the  master,  a  state- 
ment of  the  number  of  shares  in  the  ship  of  which  declarant  is  owner,  and  a 
denial  that  to  the  best  of  his  knowledge  any  unqualified  person  or  persons  is 
entitled  as  owner  to  any  legal  or  beneficial  interest^  in  the  ship,  or  any  share 
therein. 

This  declaration  to  be  made  and  subscribed  in  the  presence  of  the  registrar 
if  the  declarant  reside  within  five  miles  of  the  Custom  House ;  but,  if  beyond 
that  distance,  in  the  presence  of  any  registrar,  or  Justice  of  the  Peace. 

If  a  body  corporate  is  to  be  registered  as  owner,  the  declaration  is  to  be 
made  and  subscribed  by  its  secretary,  or  duly  appointed  public  officer,  and  must 
contain,  in  addition  to  the  foregoing  particulars,  a  statement  of  such  circum- 
stances of  the  constitution,  and  business  of  such  corporate  body  as  prove  it  to  be 
qualified  to  own  a  British  ship  ;  a  statement  of  the  number  of  shares  it  owns, 
the  name  of  the  master,  and  a  denial  that  any  imj^ualified  person  or  body  of 
persons  is  entitled  as  owner  to  any  legal  or  beneficial  interest  in  the  ship,  or  any 
share  in  it 

Upon  the  first  registry  of  a  British  built  ship,  in  addition  to  the  declaration  o( 
ownership,  a  certificate  of  the  builder  must  be  produced,  containing  a  true 
account  of  her  denomination,  tonnage,  time,  and  place  of  build,  for  whom  built, 
and  if  any  bill  of  sale  or  share  therein  has  become  vested  in  the  person  requiring 
to  be  registered  as  owner.  In  the  case  of  a  foreign  built  ship,  the  same  par- 
ticidars,  or  in  the  event  of  a  declaration  that  they  cannot  be  produced,  the  bill 
of  sale  vesting  the  ship  or  share  in  the  person  requiring  to  be  registered  as 
owner,  and  in  the  case  of  a  ship  condemned,  an  official  copy  of  the  condemna- 
tion.' 

If  any  builder  wilfully  makes  a  false  statement  in  any  certificate  hereby 
required  to  be  granted  by  him,  he  shall  for  every  such  offence  incur  a  penalty 
not  exceeding  one  hundred  pounds.* 

As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a  ship  have  been 
complied  with,  the  registrar  is  to  enter  in  the  register  book — 

1.  The  name  of  the  ship  and  port  to  which  she  belongs : 

2.  The  details  of  her  tonnage,  build,  and  description,  as  comprised  in  thp^ 

certificate  of  her  surveyor : 

3.  The  particulars  of  her  origin,  stated  in  the  declaration  of  ownership: 

4.  The  names  and  description  of  her  registered  owner  or  owners,  and  if 

more  than  one,  the  proportions  in  which  they  are  interested  in  the 
ship. 

Any  person  who,  in  any  declaration  made  in  thp  presence  of,  or  produced  to 
any  registrar  of  shipping  in  pursuance  of  the  second  part  in  the  Merchant 
Shipping  Act,  1854,  or  in  any  documents  or  other  evidence  produced  to  such 
registrar,  wilfully  makes,  or  assists  in  making,  or  procures  to  be  made,  any  false 
statement  concerning  the  title  to,  or  the  ownership  of,  or  the  interest  existing  in 
any  ship,  or  any  share  or  shares  in  any  ship,  or  who  utters,  produces,  or  makes 
use  of  any  declaration  or  document  containmg  any  such  false  statement,  knowing 
the  same  to  be  false,  shall  be  guilty  of  a  misdemeanour.^ 

Merchant  Shipping  Act,  1854,  s.  43.  No  notice  of  any  trust,  express,  implied  or 

^  As  to  the  beneficial  interests  intended  here,  see  ss.  43,  62,  63,  64,  and  25  Sc  26 
Vic.,  c  63,  s.  3  ;  Liverpool  Borough  Bank  v,  Tumer,  I  John  &  H.,  169 ;  £x  pi 
Yallop,  15  Ves.,  60. 

'  Merdiant  Shipping  Act,  s.  40. 

3  Merchant  Shipping  Act,  s.  41. 

^  18  &  19  Vic,  c.  91,  s.  9  ;  the  register  is  not  required  by  the  law  of  nations,  it  is  a 
municipal  r^ulation,  Le  Cheminant  v.  Pearson,  4 Taunt,  367 ;  as  to  municipal  laws  in 
relation  to  the  law  maritime  and  the  submission  of  contracting  parties  to  the  law  of  a  par- 
ticular countiy,  see  Lloyd  V.  Goibert,  33  L.  J.,  Q.  B.,  241  ;  i  L.  R.,  Q.  B.,  115 
<Ex.  Ch.) 
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contructi  ve,  shall  be  entered  in  the  register  book,  or  receivable  by  the  registrar ;  and, 
subject  to  any  rights  and  powers  appearing  by  the  register  book  to  be  vested  in  any 
other  party,  the  regfistered  owner  of  any  ship  or  share  therein  shall  have  power 
absolutely  to  dispose  in  manner  hereinafter  mentioned  of  such  ship  or  share,  and 
to  give  effectual  receipts  for  any  money  paid  or  advanced  by  way  of  consideration.^ 

The  effect  of  s.  3,  M.  S.  Act,  1862,  is  to  recognize  the  existence  of  unregistered 
interests  in  British  ships  and  registered  ownerships  in  trust,  for  partnerships  and 
persons  not  named  on  the  register,  thus  making  the  registered  owner  personally 
responsible  for  breach  of  trust  to  a  Court  of  Equity  ;  but  without  prejudice,  as 
respects  bond  fide  purchasers  not  implicated  in  the  fraud  or  breach  of  trust^  to 
any  title  derived  by  them  from  him. 

*The  Act  also  empowers  the  Court  of  Chancery  in  England  or  Ireland,  the 
Court  of  Sessions  in  Scotland,  and  any  court  possessing  the  principal  jurisdiction 
in  any  British  possession  upon  the  summary  application  of  any  interested  person, 
exparUy  or  upon  service  of  notice  on  any  other  person,  to  issue  an  order  pro- 
hibiting for  a  time  to  be  named  in  such  order,  any  dealing  with  such  ship  or 
share,'  annex  thereto  any  terms  or  conditions  it  may  think  fit,  to  discharge  such 
order  without  costs,  and  generally  to  act  in  the  premises  as  the  justice  of  the 
pase  may  require. 

Certificate  of  Registry. 

Upon  the  completion  of  the  registry  of  any  ship,  the  registrar  is  to  grant  a 
certificate*  setting  forth  (i)  the  name  of  the  ship  and  her  port,  (iz)  her  tonnage, 
build,  and  description,  as. comprised  in  the  surveyor's  certificate,  (3)  the  name  of 
her  master,  (4)  the  particulars  of  her  origin,  as  stated  in  the  declaration  of  owner- 
ship, (5)  the  names  and  description  of  her  owner,  and  if  more  than  one,  the  pro- 
portions in  which  they  arc  respectively  interested. 

Every  change  which  takes  place  in  the  registered  ownerships  of  any  ships 
shall  forthwith,  or  on  her  next  return  to  the  port  of  registry,  be  endorsed  upon 
ner  certificate  by  the  registrar  ;  or  upon  advice  from  him  of  such  change,  by  the 
registrar  of  any  other  port  in  which  the  ship  may  be;  and  the  master  is  required, 
under  penalty  of  ;^ioo,  to  deliver  the  certificate  of  registry  to  the  registrar  for 
this  purpose.^  Terminable  certificates  of  registry  for  six  or  nine  months,  subject 
to  condition  in  colonies,  are  now  granted ;  and  notwithstanding  anything  to  the 
pontrary,  any  ship  js  deemed  a  registered  British  ship  which  properly  holds  a 
certificate  granted  in  accordance  with  the  Act' 

Every  change  of  master  must  sdso  be  endorsed  on  the  certificate  by  the 
presiding  officer  of  any  naval  court  directing  such  change,  or  by  the  registrar  or 
consular  officer  of  the  port  at  which  it  takes  place ;  and  they  must  forthwith 
Import  such  change  to  the  Registrar  General  of  Shipping  and  Seamen^  in  London; 
and  officers  of  customs  at  any  port  may  refuse  to  admit  any  person  to  act  as 
master  of  any  British  ship,  unless  his  name  is  inserted  or  endorsed  upon  the 
certificate  as  the  last  appointed  master  thereofl 

On  delivery  up  of  me  certificate,  or  in  case  of  its  being  mislaid,  lost,  or 

*  Merdiant  Shipping  Act,  1854,  s.  43. 

'  S.  62.  See  also  ss.  99, 100 ;  the  effect  and  operation  of  these  sections  will  be  dealt 
ffith  in  the  next  chapter  on  co-ownership  ;  as  to  some  effects  of  the  operations  of  the  law 
before  1862,  see  The  Spirit  of  the  Ocean,  34  L.  J.,  Ad.,  75,  76,  per  Dr.  Lushington.  As 
to  in&nt  pnichasers,  s.  09,  and  Stapleton  v,  Haymen,  2  H.  &  Cf.,  918  ;  and  as  to  equit- 
able moi^ttes  by  deposit  Lacon  v,  liffen,  32  L.  J.,  Ch.,  25  ;  4Giff.,  75. 

»  Exf,  Young,  ?  V.  &  B.  242.  Com.  Dig.  Est  V.  i,  10.  Exp,  Harrisim,  a  Rose,  76. 
Abbot  on  Ship.,  p.  35. 

*  M.  S.  Act,  I.  44.  For  the  form  of  this  certificate  substituted  for  Sched.  D.  See 
Appen<fix< 

?  M*  ^  Act,  1.  4f .  The  certificate  of  registry  is  not  a  document  of  title.  It  does 
not  necessmi^  contam  notices  of  dl  changes  of  ownership,  and  in  no  case  does  it  contain 
an  official  view  of  any  mortgages  affecting  the  ship. 

*  31  &  32  Vic,  c  129,  ss.  I  &  2. 

^  The  35  &  36  Vic,  c  73,  s.  4,  substitutes  these  words  in  italics^  for  the  Commis- 
'4mm  of  Costoms ;  and  also  in  the  ssi  54,  92,  &  94. 
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destroyed,  a  new  certificate  may  be  granted  by  the  registrar  of  the  ship's  port ; 
and  a  provisional  certificate,  to  be  delivered  up  to  him  within  ten  days  after  the 
ship's  arrival  at  her  port  of  discharge  in  the  United  Kingdom  or  other  British  pos- 
session in  which  shb  may  be  registered,  may,  under  the  same  circumstance^  be 
granted  by  the  British  re^strar  of  any  port  at  which  the  ship  first  arrives. 

The  certificate  of  registry  shall  be  used  only  for  the  lawSfiil  navigation  of  the 
ship,  and  shall  not  be  subject  to  detention  by  reason  of  any  title,  lien,  charge, 
or  interest  whatsoever  which  any  person  may  have  or  claim  in  the  ship ;  and  any 
person,  whether  interested  in  the  ship  or  not,  who  refiises  to  deliver  it  up  to  the 
person  entitled  to  the  custody  thereof  for  the  purpose  of  such  navigation^  or  to  any 
registrar,  officer  of  customs,  or  other  person  entitled  to  require  such  delivery,  may 
be  brought  by  warrant  before  a  Justice  of  the  Peace,  or  before  any  court  capable 
of  taking  cognizance  of  such  matter,  to  be  examined  touching  such  refiisal,  and 
will  be  hable  to  a  penalty  of  ^loo^  unless  he  shows  reasonable  cause  for  his 
refiisal,  or  that  the  certificate  is  lost 

Notice  of  the  loss,  capture,  or  breaking  up  of  any  ship,  or  of  her  ceasing  to 
be  British  owned,  must,  immediately  after  uiowledge  of  the  fact,  be  given  by  the 
owner  of  her,  or  of  any  share  in  her,  to  the  registrar,  who  shall  make  an  entry 
thereof  in  the  register  book  ;  and  the  master  of  every  ship  so  circumstanced 
shall  immediately,  if  such  event  occurs  in  port  or  within  ten  days  after  arrival  in 
port,  deliver  her  certificate  to  the  registrar  of  the  ship's  port,  or  to  a  registrar  or 
British  Consular  officer,  to  be  forwarded  to  the  registrar  of  the  ship's  port,  under 
a  penalty,  on  any  owner  or  master  msJdng  default  in  obeying  the  requirements 
ofthis  section,  of  ;£ioa^ 

The  use  by  the  master  or  owner  of  a  certificate  not  legally  granted  is  a 
misdemeanoim  subjecting  the  ship,  &c.,  to  process  in  the  Court  of  Admiralty,  and 
adjudication  of  forfeiture  to  Her  Majesty.* 

A  provisional  certificate,  stating  the  ship's  name,  the  time  and  place  of  her 
purchase,  and  names  of  her  purchaser  and  master,  and  the  best  particulars  of  her 
tonnage,  build,  and  description  that  he  is  able  to  obtain,  may  be  granted  by  the 
British  Consular  officer  to  the  master  of  any  ship  which  becomes  the  property  of 
persons  qualified  to  be  British  owners  at  any  foreign  port  A  copy  thereof  is  to 
be  forwanied  by  such  officer  to  the  Commissioners  of  Customs  in  London,  and  it 
is  to  remain  in  force  for  six  months,  or  until  such  earlier  time  as  the  ship  arrives 
at  some  port  where  there  is  a  British  registrar. 

Under  the  8  &  9  Vict,  c.  89,  and  previous  Acts,  an  entry  or  endorsement 
on  the  certificate  of  registry  was  necessary  to  complete  the  title  of  a  purchaser 
and  the  security  of  a  mortgac^ee,  the  dates  of  such  entries  determining  the  priority 
between  rival  daimants.  The  interest  of  the  mortgagee  whose  mortgage  was  so 
expressed  and  stated  was  also  exempted  in  the  event  of  the  bankruptcy  of  the 
mortga^r  fi'om  the  operation  of  the  clause  in  the  bankruptcy  laws  relating  to  the 
possession,  order,  and  disposition  by  a  bankrupt  as  reputed  owner  of  property 
belonging  to  another.  Tne  Act  of  1854  makes  the  register  book  the  evidence  of 
title,  and  restricts  the  certificate  of  registry  to  the  office  of  a  document  accom- 
panying the  ship  manifesting  her  nationality,  and  identifying  her  as  the  ship  of 
which  It  certifies  the  registry  by  the  particulars  of  her  name,  tonnage^  bvuld, 
description  and  names  of  her  master  ana  owners.' 

The  certificate  of  registry  by  the  operation  of  s.  50  of  the 
Merchant  Shipping  Act  of  1854,  which  makes  any  pledge  or 
deposit  of  this  document  illegsd,  is  now  practically  annexed  or 
rendered  appurtenant  to  the  possession,  use,  and  employment  of 
the  ship.  It  is  thus  deprived  by  statute  of  the  legal  eflScacy  it 
once  in  part  possessed  of  being  considered  a  negotiable  and  inde- 
pendent document  of  title.     It  can  no  longer  be  used  as  proof 

»  M.  S.  Act;  1854,  IS.  48, 49»  50, 153. 

*  M.  S.  Act,  1854,  8.  103 ;  sab-8.  (2). 

•  Wilty  p.  Crawford,  4  L.  T.,  N.  S.,  653;  The  Frances,  2  Dods.  Ad.,  42a; 
Arkle  v.  Henxell,  8  E.  ft  B.,  828 ;  27  L.  J.,  M.  C,  ifo;  Gibson  P.  logo,  6  Hare^  tl2. 
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of  the  possession  of  the  ship,  or  as  an  instrument  of  control,  so 
far  as  it  ever  possessed  that  quality,  or  was  evidence  of  it.  It  can 
now  only  be  used  for  the  lawful  navigation  of  the  ship,  as  proof  of 
its  nationality  and  register,  and  must  be  kept  in  the  custody  of  the 
person  engfaged  in  the  actual  employment  of  the  vessel,  and  cannot 
be  held  adversely  to  his  claim,  to  possess  it  for  the  purposes  of 
such  lawful  navigation.  Before  the  passing  and  coming  into  opera- 
tion of  the  Merchant  Shipping  Act,  1854,  the  certificate  might  have 
been  charged,  or  subjected  to  a  lien  for  some  purposes.  This  is 
so  no  longer.  The  section  in  question  was  passed,  it  may  be  pre- 
sumed, to  put  an  end  to  a  mode  of  dealing  witt  such  documents, 
which  was  obviously  inconvenient  and  might  be  made  the  subject 
of  intolerable  hardship,  and  which,  moreover,  nullified  the  effect  of 
legislation  as  a  means  of  establishing  ownership,  and  as  perfect 
evidence  of  title.  The  person  who  retained  the  certificate  of 
registry  by  virtue  of  a  lien,  necessarily  controlled  the  employment 
of  the  ship,  although  he  might  not  have  had  either  a  right  of 
property  in  it,  or  of  possession  vested  in  him.^ 

Under  the  earlier  registration  Acts,  a  broker  commissioned  to 
sell  a  ship  might  have  retained  the  certificate  of  registry  and  the 
papers  of  the  ship  for  his  charges,  or  for  money  advanced  on  its 
security,*  and  his  lien  would  have  defeated  an  action  of  trover 
brought  to  recover  it*  The  Act  of  George  IV.,  passed  after  Mestaer 
V,  Atkins  was  decided,  merely  enacted  that — "  it  was  not  proper 
under  any  pretence  whatever  to  detain  the  certificate  of  registry," 
and  imposed  a  penalty  on  the  person  wilfully  detaining  it  without 
reasonable  cause,*  which  still  left  a  variety  of  grounds  of  detention 
undisposed  of,  and  permitted  claims  of  lien  of  various  kinds  to  be 
sustained,  justifying  its  detention  *  By  the  existing  law  it  cannot 
be  detained  by  the  master  who  has  ordinarily  the  charge  of  the 
navigation  of  the  ship,  on  the  ground  of  lien,  either  for  wages  or 
for  money  disbursed  for  the  use  of  the  ship.  And  where  the 
master  and  sole  owner  of  a  ship  pledged  the  certificate,  the  Court 
of  Queen's  Bench  held  that  he  might  demand  and  recover  it,  not- 
withstanding the  pledge,  before  the  day  on  which  he  had  agreed 
that  the  deposit  should  be  made,  and  that  if  it  were  detained  after 
the  demand,  if  such  demand  were  made  for  the  purposes  of  navi- 
gation, the  detention  was  unlawful,  and  subjected  the  pledgee  to  an 
action  for  any  damage  that  may  accrue  therefrom,  at  the  suit  of 
the  pledger.* 

The  fact  that  the  certificate  has  been  pledged  is  not  a  reason- 
able ground  for  detaining  it  under  the  Act,  or  for  refusing  to 

^  Mestaer  v.  Atkins,  5  Taunt.,  381 ;  i  Marsh,  76. 

*  Mestaer  v.  Atkins,  5  Taunt.,  381 ;  Bowen  v.  Fox,  10  B.  &  C,  41 ;  Clarke  v. 
Batters  i  K.  &  J.,  242. 

»  Ibid. 

*  4  Gea  IV.,  c.  41,  s.  23. 

ft  Gibson  v.  Ingo,  6  Hare,  112 ;  Bowen  v.  Fox,  10  B.  &  C,  41 ;  Wl^eJ  v.  Crawford 
and  another,  29  L.  J.,  Q.  B.,  244. 

*  Wiley  V,  Crawford  and  another,  f3.,  and  4  L.  T.,  N.  S.,  653. 
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redeliver  it.  The  protection  afforded  by  these  words  is  limited  to 
the  protection  of  persons  proceeded  against  criminally,  or  for 
recovery  of  the  penalty  affixed  to  its  improper  retention.  The 
master  is  the  proper  custodian  of  the  certificate  whik  he  remains 
and  acts  as  master,  and  until  his  dismissal ;  ^  and  a  refusal  on  his 
part  to  give  up  the  certificate  to  the  owner  and  ship's  husband  on 
request,  no  reason  for  such  request  being  assigned  when  it  is  made, 
does  not  subject  him  to  the  penalty,  as  he  may  have  reasonable 
ground  to  retain  it  until  his  dismissal.  And  it  was  considered 
immaterial  that  the  vessel  was  in  port.^ 

The  certificate  of  registry  may  be  necessary  not  merely  for 
purposes  of  navigation,  but  also  to  establish  the  character  of  the 
ship  where  offences  are  charged  against  the  seamen  and  others  ;' 
although  its  production  is  not  necessary  to  establish  the  nationality 
when  offences  are  committed  against  the  person  under  s.  io6.* 
And  the  Court  of  Admiralty,  if  necessary,  will  decree  its  restitu- 
tion.* 

'  Wiley  V,  Crawford  and  another,  29  L.  J.,  Q.  B.,  244  ;  4  L.  T.,  N.  S.,  653. 

*  Arkle  v,  Henzell,  27  L.  J.,  M.  C,  lia 
3  Leary  v.  Lloyd,  29  L.  J.,  M.  C,  194. 

*  Reg.  V,  Sven  Sebeig,  i  L.  R.,  C.  C,  264. 

*  The  Frances,  2  Dods.  Ad.,  422 ;  The  St.  Olaf,  2  P.  D.  C.  A:,  113. 
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CHAPTER  II. 
OWNERSHIP   OF  SHIPS.— CO-OWNERSHIP. 

The  policy  of  merchant  shipping  law  has  always  contemplated  the 
ownership  and  possession  of  property  in  ships,  in  shares^  or  portions, 
in  severalty,  and  from  motives  of  convenience,  ships  arei  usually  held 
in  shares  by  different  owners.  The  Merchant  Shipping  Act  pre- 
scribes that  the  property  in  a  ship  shall  be  divided  into  sixty-four 
shares,  for  the  purposes  of  registration,  and  that  there  shall  not  be 
more  than  thirty-two  persons  registered  at  the  same  time  as  owners 
of  any  one  ship.  But  this  rule  does  not  affect  the  beneficial  title  of 
any  number  of  persons,  or  of  any  company  represented  by,  or 
claiming  through  or  under,  any  registered  owner,  or  joint  owner.* 

Owners  of  shares  in  ships,  differ  from  owners  of  shares  in  most 
other  chattel^  by  being  tenants  in  common,  and  not  joint  tenants,' 
or  joint  owners  or  partners  in  estate  in  the  ship  itself,  although 
they  are  joint  tenants  in  the  profits  and  the  earnings  thereof.*  Each 
part  owner  has  a  distinct  although  undivided  interest  in  the  whole. 
The  incidents  of  joint  ownership  are  usually  described  as  based  on 
four  unities^  viz.,  unity  of  possession,  of  interest,  of  title,  and  of  time, 
that  is,  the  period  at  which  that  title  commences.*  The  only  unity 
essential  to  a  tenancy  in  common,  is  unity  of  possession.  One  part 
owner  may  possess  a  larger  or  smaller  interest  than  another,  and  his 
title  may  be  better  or  worse,  or  commence  at  an  earlier  or  later 
period ;  but  each  shareholder  has,  by  virtue  of  his  share,  the  same  right 
of  possession.  As  a  consequence,  the  rights  of  survivorship,  which 
en3ue  on  a  joint  tenancy,  from  unity  of  title  and  interest,  do  not 
exist  in  co-ownership.®  On  the  death  of  a  part  owner  of  a  ship,  his 
executors  or  administrators  become  tenants  in  common  of  the  ship, 
with  the  survivors.''  And  as  co-owners  are  not  on  that  account 
partners ;  the  autboriU^  of  one  co-owner  to  pledge  the  credit,  or 
prejudice  the  rights  oit  another  owner,  is  limited,  and  the  error  or 
misconduct  of  one  owner  will  not  deprive  his  co-owner  of  the 
privilege  accorded  him  by  the  law  of  a  limited  liability  under  certain 

^  Monumenta  Juridica  ;  Black  Book  of  the  Admiralty,  vol  2,  381,  3S4  ;  La  Com- 
mnne  d'Qleron,  vol.  3 ;  Des  Costumes  de  la  Mar,  p.  53,  dseq, ;  347,  399.  tn  Fhmce, 
— 1-._  lu  ._j:___m„  a._._.vi_  !_.-  ^  ^  parts;  3  Pardessus,  p.  47. 


t  owners  of  ships  were  tenants  in  common,  and 
not  joint  tenants,  since  13  Car.  tt.  Graves  v.  Sawcer,  t  Lev.,  29 ;  I  Kcb.,  3S  ;  Sir  T. 
kaylnond,  15. 

*  Green  v,  Briggs,  6  Hare,  395. 

*  2  Bl.  ConL,rSo. 

*  Little,  s.  321. 

^  Abb.  on  Ship.,  5th  ed„  68;  nth  cd.,  I7  ;  Jeffereys  i^.  SmsU,  i  Vcm.,  217. 
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circumstances.*  And  in  cases  of  contract,  where  no  authority  has 
been  delegated  to  one  co-owner,  or  to  an  agent  to  act  for  the  rest, 
each  is  severally  liable  only  on  his  own  contract^  A  ship  may,  like 
any  other  chattel,  be  held  jointly  by  agreement,  and  where  the 
property  is  vested  with  unity  of  possession,  of  interest,  title,  and 
time,  a  relationship  of  partnership  and  of  principal  and  agency 
would  be  implied ;  but  where  there  is  only  part  ownership,  the 
agency,  if  it  exist,  must  be  proved  as  a  separate  and  independent 
fact  Joint  owners  are  regarded  as  one  person,  with  an  entire  and 
equal  liability,  and  an  entire  and  equal  power  of  disposition.  A  co- 
owner  in  a  ship  has  an  undivided  and  distinct  interest  in  the  whole 
ship ;  but  his  power  of  disposition  is  limited  to  his  own  share,  and 
he  cannot,  without  authority  conferred,  pledge  the  credit  of  his 
co-owner.  Although,  in  America,  part  owners  are  deemed  to 
possess  an  implied  authority  from  absent  co-owners  to  pledge  their 
credit,  so  far  as  may  be  necessary  to  the  preservation  and  proper 
employment  of  the  ship  :*  the  course  of  modem  English  legisla- 
tion has  been,  without  relaxing  or  changing  the  relationship  of  the 
interests  held  by  different  owners,  or  their  nature,  to  make  all  liable 
in  such  cases,  by  means  of  a  maritime  lien,  which  binds  and  attaches 
to  the  ship.* 

But  the  interest  of  co-owners  being  several,  and  not  joint,  a 

Eart  owner  may,  in  certain  cases,  bring  trover  for  his  share  against 
is  co-owners,  as  though  he  were  the  owner  of  a  distinct  chattel* 
If  he  has  been  ousted  altogether,  or  if  his  share  has  been  wrong- 
fully destroyed,  or  there  has  been  such  a  denial  of  title  as  is 
considered  equivalent  to  a  destruction  of  the  reSy  he  can  sue  for  the 
destruction  of  his  share;®  or  he  can,  in  the  Admiralty  Division^ 
compel  his  co-owners  to  give  security  for  the  safe  return  of  the 
vessel,  which  they  may  propose  to  employ  or  sail  Avithout  his 
consent  To  regulate  the  enjoyment  of  a  personal  chattel,  vested 
in  distinct  proprietors,  who  disagree,  has  been  said  to  be  one  of 
the  hardest  tasks  of  legislation,'  and  the  law  of  England^  in  general 
declines  to  interfere  in  such  disputes ;  but  as  ships  "  are  built  to 
plough  the  sea,  and  not  to  He  by  the  walls,"  appeal  can  be  made 
to  the  Probate,  Admiralty,  and  Chancery  Divisions  of  the  High 
Court  of  Justice,  either  to  compel  the  resisting  part  owner  to 
account,  or  to  enter  into  adequate  security,  for  the  return  of  the 


*  The  Spirit  of  the  Ocean,  34  L.  J.,  Ad.,  74. 

*  Brodie  v.  Howard,  17  C.  B.,  109 ;  Mitcheson  v.  Oliver,  5  E.  &  B.,  419 ;  Hehne 
V,  Smith,  7  Bing.,  709. 

*  3  Kent's  Com.,  12th  ed.,  p.  155,  n.  i.  ;  King  ».  Lowiy,  20  Barb.  (Am.),  532 ; 
Hardy  z'.  Sproule,  29  Maine  R.,  255 ;  31  Maine  R.,  71. 

*  By  the  3  &  4  '^^y  c.  65,  s.  o ;  24  Vic,  c.  10,  s.  5  ;  claims  for  building;  equipping, 
and  repairing  of  ships  are  entertained  if  the  ship  is  under  arrest,  and  the  Court  has 
jurisdiction  over  chums  for  necessaries  where  the  snip  is  in  another  than  the  home  port, 
and  no  owner  or  part  owner  of  the  ship  is  domiciled  in  England  or  Wales. 

B  Bamardiston  v.  Chapman,  4  East,  at  p.  121 ;    Bull,  K.  P.,  34,  ^5. 

*  Fisharv.  Prosser,  Cowp.,  218. 

'  Abb.  on  Ship.,  5th  ed.,  p.  68;  nth  ed.,  p.  72. 
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shlp.^  By  the  common  law  nothing  less  than  the  destruction  of 
the  res^  or  some  equivalent^  (as  where  one  part  owner  had  taken 
possession  of  the  ship  by  force,  changed  its  name  and  secreted  it, 
and  afterwards,  a  third  person  obtaining  possession,  sent  it  to 
Antigua,  where  it  was  lost:  and  the  judge  at  the  trial  (Chief  Justice 
King)  left  it  to  the  jury  to  say  whether  this  in  fact  did  not  amount 
to  a  destruction  by  means  of  the  defendant,  and  the  jury  found  that  it 
did*),  was  recognized  as  a  ground  for  invoking  the  aid  of  the  Courts  ; 
but  in  equity  and  in  the  Court  of  Admiralty,  relief  was  granted, 
as  already  indicated,  by  compelling  the  infringing  co-owner  to 
account,*  or  enter  into  security.  But  where  resort  had  not  been 
made  to  the  Court  of  Chancery  in  the  first  instance,  and  the  ship 
was  sent  to  sea  without  the  assent  of  a  co-owner,  and  lost,  redress 
was  refused  to  the  dissenting  co-owner  for  his  loss,*  and  an  action 
at  common  law  for  the  same  grievance,  charged  as  a  deceitful  and 
fraudulent  sending  the  ship  to  foreign  parts,  where  she  was  lost, 
would  be  equally  without  remedy.®  And  if  a  part  owner  expressly 
notified  his  dissent,  the  Court  of  Chancery  would  not  compel  him 
to  contribute  to  a  loss.^  And  it  is  allied  in  the  report  of  this  case 
that  the  ground  of  decision,  mentioned  in  Vernon's  report  of 
Strelly  v,  Winson,  viz.,  that  recourse  should  have  been  had  to 
proceedings  in  the  Admiralty,  is  mis-stated  there,  and  that  the  real 
ground  of  decision  was,  that  the  part  owner  who  complained,  had 
not  expressly  dissented ;  and  it  appears  by  Skinner's  report, 
that  there  had  been  no  express  prohibition  of  the  voyage  on  his 
part*  The  decisions  in  the  Court  of  Chancery  are  consonant  to  the 
general  rule  of  law,  that  where  one  tenant  in  common  does  not 
destroy  the  common  property,  but  only  takes  it  out  of  the  possession 
of  another,  and  carries  it  away,  no  action  lies  against  him  ;  but  if  he 
destroys  the  common  property,  he  is  liable  to  be  sued  by  his 
companion.* 

Historically,  there  was  for  a  considerable  period  a  conflict 
between  the  Courts  of  Law  and  the  Court  of  Admiralty,  as  to  the 
nature  and  extent  of  the  relief  to  be  accorded,  in  the  case  of  a 
dissent  among  the  co-owners,  in  the  employment  of  the  ship.  The 
common  law,  dealing  with  ships  as  with  other  chattels  and  interests 
of  tenancy  in  common,  generally  declined  to  interfere  in  their  dis- 
putes, leaving  it  to  the  co-owners,  either  to  enjoy  the  common  property 

*  Anonymous,  2  Ch.,  c.  36  (1680). 

«  Co.  Utt,  200  a;  2  Wms.  Satind.,  47a,  p.  11$;  Ed.  (1871).  LitL  s.  323;  Jones 
V.  Brown,  25  L.  J.,  Ex.  345. 

»  The  cause  was  twice  tried ;  at  the  first  trial  a  verdict  was  found  for  the  plaintiffs  ; 
a  new  trial  was  granted,  and  the  trial  mentioned  in  the  text  was  the  second  triaL  Abb. 
on  Ship.,  jth  ed.,  p.  72.  The  direction  of  the  judge  was  approved  by  the  Court  of 
Common  Pleas.     See  Bamardiston  v.  Chapman,  4  East  121 ;  Bull  N.  P.  34,  35. 

*  Jacobs  zr.  Seward,  4L.R.,C.P.,  328,  329,  perWilles,  J.,**  or  by  an  action  for  account" 

*  Strelly  «?.  Winson,  i  Vem.,  297 ;  Skin.,  230. 

*  Graves  v.  Sawccr,  Sir  T.  Raym.,  15 ;  i  Keb,,  38;  and  i  I-ev.,  29.    ^ 
^  Horn  V,  Gilpin,  Amb.,  255. 

^  Abb.  on  Ship.,  5th  ed.,  p.  72. 

*  Abb.  on  Ship.,  5th  ed.,  p.  71.  Fennings  v.  Lord  Crenville,  l  Taunt.,  241 ;  Mayhcw 
V.  Herrick,  7  C.B.,  229. 
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by  agreement,  or  to  suffer  it  to  remain  unenjoyed,  or  perish  by 
their  dissension.    As  the  best  method  of  forcing  them  to  a  common 
consent  for  their  common  benefit,^  certain  of  the  antique  ordinances 
of  maritime  nations,  including  those  of  France,  Rotterdam,  and  the 
Hanse  Towns,*  gave  power  to,  and  regulated  the  government  by, 
the  majority  in  value  of  the  owners  of  the  ship,  as  to  its  employment 
and  destination.    The  Court  of  Admiralty  adopting  and  acting  on 
the  ordinances^  which  universal  convenience  had  approved  as  being 
more  in  consonance  with  the  beneficial  employment  of  the  ship  and 
of  profit  to  the  commonwealth,  gave  relief  against  refractory  or 
dissenting  co-owners  of  ships,  at  the  suit  of  a  complaining  owner,  in 
cases  in  which  trespass  would  not  lie  at  the  common  law.    This 
appears  to  have  been  done  at  least  as  far  back  as  the  year  1680, 
under  the  presidency  of  Sir  Leoline  Jenkins.    And  it  was  urged 
that  time  out  of  mind  the  Court  of  Admiralty  had  taken  recog- 
nizances at  the  instance  of  the  majority.*  This  practice  of  the  Court 
was  deemed  at  first  an  unfounded  assumption  of  jurisdiction  in  a 
matter  not  within  its  cognizance,  because  arising  at  home  and  upon 
land  ;  and  in  a  case  before  the  Court  of  Exchequer,^  in  the  reign  of 
Charles  II.,  Chief  Baron  Hale  and  the  other  Barons  took  time  to 
consider  the  point,  and  it  does  not  appear  that  any  decision  was 
then  made  upon  it     In  a  case  which  came  before  the  Court  of 
King's  Bench,*  very  soon  after.  Chief  Justice  Holt  presiding  there,  it 
was  held  by  that  Court  that  the  practice  was  unlawful,  and  the 
Chief  Justice  is  reported  to  have  said  that  the  majority  would  not 
be  without  remedy,  as  they  might  bring  an  action  upon  the  case  at 
the  common  law  against  the  others  for  refusing  their  assent,  and 
therein  recover  damages  equivalent  to  the  profits  which  might  have 
been  made  on  the  voyage.     But  the  remedy  thus  proposed  appeared 
very  imperfect  on  account  of  the  uncertainty  of  the  profits  to  be  made 
by  a  voyage,  and  wholly  inadequate  to  the  ends  of  public  policy,  as 
it  left  the  vessel  unemployed.^     And,  accordingly,  there  are  several 
later  decisions,  in  which  the  power  of  the  Court  of  Admiralty  to 
compel  security  was  frankly  conceded  as  for  the  public  good, 
although  the  power  to  compel  a  sale  was  not  allowed.®     If  the 
origin    of   the    jurisdiction    had    been    traced     back,    however 
usurped   by  the  Admiralty,  it  would  have  been  found,  no  doubt, 
to  have  originated  in  the  custom  and  convenience  of  merchants, 
and  enacted  in  the  ancient  sea  laws,  which  for  so  considerable  a 
period  of  the  world's  history,  regulated  the  trading  of  commercial 

»  Abb.  on  Ship.,  5th  ed.,  p.  68. 
«  lb,,  70. 

*  Monumenta  Juridica,  vol.  2,  341,  3 ;  v.  3,  Les  Costumes  delaMar,  61,  347,  399. 

*  Anonymous,  2  Ch.,  c.  36  :  Abb.  on  Ship.,  2nd  ed.,  p.  78;  5th  ed. ;  Hardres,  473. 

*  Justice  ».  Brown,  per  Hale,  c.b.,  lo  &  20  Car.  IL,  Hardres,  473. 

«  Knight  V.  Beny,  I  W.  &  M.,  Carth.  26;  Comb.  109;  Rep.  temp.  Holt,  647; 
I  Show,  13.  This  appears  the  same  case  as  King  v,  Perrv  (3  Salk.,  23);  the  reporters 
seem  in  conflict,  den3ang  and  affirming  the  Admiruty  juris(£ction. 

■^  Abb.  on  Ship.,  5th  ed,  p.  73. 

®  Ouston  V,  Hebden,  i  Was.,  loi ;  Dimmock  ».  Chandler,  2  Str.,  890;  Fitz.,  197 1 
Lambert  v,  Aeretree,  i  Ld.  Ray.,  223  ;   Blacket  v,  Ansley,  i  Ld.  Raym.,  235. 
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nations^  and  the  conduct  and  action  of  ships  on  the  high  seas,  and 
to  and  with,  the  communities  with  which  they  traded.^  The  Court 
of  Admiralty,  acting  on  behalf  of  the  majority  in  value,  authorized 
such  majority  to  employ  the  ship  "  upon  any  probable  design,"  and 
secured  the  interests  of  the  dissentient  minority  by  compelling 
those  who  desired  to  send  the  ship  on  a  voyage  to  give  security  for 
her  return  in  a  sum  equal  to  the  interests  of  the  dissentients.  When 
this  had  been  done,  the  dissentient  part  owners  bore  no  portion  of 
the  expenses  of  the  outfit,  and  were  not  entitled  to  a  share  in  the 
profits  of  the  undertaking,  but  the  ship  sailed  wholly  at  the  charge 
and  risk,  and  for  the  profit  of  the  others.^  This  security  might  be 
taken  upon  a  warrant  obtained  by  the  minority  to  arrest  the  ship ; 
and  it  is  incumbent  on  the  minority  to  have  recourse  to  such  pro* 
ceedings,  as  the  best  means  of  protecting  their  interest ;  or  if  they 
forbear  to  do  so,  at  all  events,  they  should  expressly  notify  their  dis- 
sent to  the  others,  and  if  possible  to  the  merchants  also,  who  freight 
the  ship.'    The  report  of  Strelly  v.  Winson,  in  Skinner,  says — 

"If  one  owner  dislike  the  voyage,  and  doth  not  expressly  prohibit  the 
navigating  the  ship,  and  the  ship  go  the  voyage  and  is  lost,  he  snail  not  be 
answered  his  part ;  but  if  the  ship  return,  he  shall  have  an  account  for  what  is 
eame<^  and  it  shall  be  intended  a  voyage  with  his  consent,  without  an  express 
prohibition  proved."* 

And  the  note  to  the  same  case  in  Vernon  says* — 

"Where  the  major  part  of  the  owners  settle  an  account  of  the  profits  of  a 
voyage,  it  shall  condude  the  rest** 

The  legislature  in  modem  times  has  further  enlarged  the  juris- 
diction of  the  Court  of  Admiralty,  and  the  powers  of  the  Court,  to 
arrest  the  ship  in  such  cases,  and  make  a  decree  of  restitution  in  a 
suit  of  possession,  or  a  decree  of  possession  to  enable  her  to  be  sent 
on  a  projected  voyage.  And  the  Court  has  been  enabled  by  statute 
to  act  fully  in  cases  where  questions  of  title  are  in  dispute,  and  to 
decide  all  questions  incident  to  the  property  and  possession,  and 
deal  with  the  proceeds  of  the  ship  remaining  in  the  registry,'  and  to 
the  fullest  extent,  by  proceedings  in  rem  or  in  personam ;  and  has  also 
jurisdiction  over  the  freight,  earnings  and  profits  of  the  ship.''  And 
a  person  who  has  ceased  to  be  a  part  owner  may  maintain  a  suit 
for  the  adjustment  of  the  accounts  during  his  co-ownership.® 

^  Monnmenta  Juridica,  Customs  of  the  Sea,  4  vol,  349,  ch.  184.  The  passage  of 
the  ordinance  suggests  an  earlier  origin  in  custom — *'But  8ie  managing  owner  of  the  ship 
or  vessel  oueht  to  give  security  to  the  part  owner,  if  he  demands  it  of  him,  that  he  wiU 
not  change  the  voyage  until  he  has  restored  the  ship." 

*  Abb.  on  Ship.,  71 ;  Anomrmous,  2  Ch.  C.  36 ;  Sir  Leoline  Jenkins  so  certified 
July  13th,  16805  Strelly  v,  Wmson,  230,  incorrectly  reported  i  Vem.,  2965  vicU 
Horn  V,  Gilpin,  Amb.,  255. 

»  Ih, 

^  Anon.,  230 ;  cited  erroneously  in  Amb.  and  Vera,  as  at  p.  205. 

^  Vem.,  297 ;  Robinson  v,  Thompson,  /</.,  465,  case  447. 

•  3&4Vic,  c.  65,  8.  4;  24  Vic,  c  10^  s.  8;  The  Warrior,  2  Dods,  2891  The 
S^fredo,  1  Spk.,  36 ;  The  Empress,  Swa.,  160  j  The  Valiant,  i  W.  Rob.,  645  The  Ehrabeth 
and  Jane,  i  W.  Rob.,  279;  The  Nelly  Schneider,  3  P,D.,  152. 

'  24  Vic.,  c  10,  sa,  4,  8 ;  The  Meggie,  i  L.  R.,  A.  &  E.,  77. 

»  The  Lady  of  the  Lake,  3  L.  R.,  A.  &  K,  29;  The  Idas,  B.  &  Lush,  65. 
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The  rule  is  still  acted  on,  that  when  the  ship  proceeds  to  sea 
under  security  to  the  dissenting  minority,  the  ship  sails  wholly  at 
the  risk  and  charge  of  the  majority.  The  minority  participate 
neither  in  profit  nor  loss ;  neither  do  they  receive  payment  for  wear 
and  tear.^ 

By  the  Merchant  Shipping  Act  of  1854,*  the  Court  of  Chancery 
had  power  to  issue  an  order  prohibiting  any  dealing  with  a  ship  or 
share  therein,  for  a  time  named  in  the  order,  and  now  by  the  Judica- 
ture Act  this  power  may  also  be  exercised  by  the  Courts  of  Probate 
and  Admiralty ;  •  and  the  Admiralty  Act  of  1861,  s.  8,  provides — 

''That  the  High  Court  of  Admiralty  shall  have  jurisdiction  to  decide  all 
questions  arising  between  the  co-owners,  or  any  of  them,  touching  the  ownership, 
possession,  employment  and  earnings  of  any  ship  registered  at  any  port  m 
England  or  Wales,  or  any  share  thereof  and  may  settle  all  accounts  outstanding 
and  unsettled  between  the  parties  in  relation  thereto,  and  may  direct  the  shi(^ 
or  any  share  thereof,  to  be  sold,  and  may  make  such  order  in  the  premises  as  to 
the  Court  shall  seem  fit" 

This  enactment  has  supplied  the  power  which  before  was 
wanting  of  compelling  a  sale,  if  necessary,  and  also  enables  the 
Court  to  deal  with  the  rights  of  respective  shareholders  whose 
interests  have  not  been  previously  ascertained  or  defined,  and  in 
which  the  aid  of  the  Court*  of  Chancery  had  previously  or  formerly 
to  be  invoked.* 

Where  a  bond  has  been  given  for  the  return  of  the  ship,  and 
the  ship  is  lost  or  becomes  greatly  overdue,  and  is  reckoned  as 
missing,  the  Court  would  make  a  decree,  conditionally  declaring 
the  bond  forfeited  if  the  ship  did  not  return  by  a  given  day,  but 
dismissing  the  parties  from  tiie  effect  of  such  monition  if  the  ship 
returned  within  the  time.* 

Although  the  proprietorship  of  the  ship  creating  a  tenancy  in 
common,  was  subject  to  the  incidents  of  a  tenancy  in  common,  as 
has  already  been  pointed  out,  there  was  still  a  joint  tenancy  or 
partnership  in  the  earnings  and  profits.  As  a  consequence,  a  part 
owner  might  pledge  the  credit  of  his  companions,  and  render  them 
liable  to  be  sued  for  the  cost  of  repairs  and  other  necessaries  re- 
quired for  its  employment  and  use,  unless  their  liability  were  expressly 
provided  against'  Yet  if  the  person  who  gave  credit  was  unaware 
that  there  were  other  part  owners  at  the  time  credit  was  given,  the 
person  who  gave  the  orders  might  be  made  responsible  alone.®    But 

*  Anon.,  2  Ch.  Ca.  36 ;  Davis  v,  Johnston,  4  Sim.,  539.  Horn  v.  Gilpin,  I  AmbL 
255.  The  Apollo,  I  Hagg.,  Ad.  312;  The  Peggy,  4  Rob.,  304;  The  Margaret,  2 
Hagg.,  Ad.  275.  »  S.  65. 

•^Nicholas  v.  Dracachis ;  1  P.  D.,  72 ;  45  L.  J.,  P.  D.,  45. 

*  And  the  Probate  and  Admiralty  Division  of  the  High  Court  of  Justice  has  a  dis- 
cretionary power  under  the  8th  section  of  the  Act  of  1861  to  sell  the  ship,  if  necessary, 
for  the  benefit  of  the  co-proprietaiy,  a  majority  of  the  co-owners  opposing.  The  Nelly 
Schneider,  3  P.  D.,IS2. 

»  Haly  V.  Goodson,  2  Men,  77,  80  ;  The  Frances,  2  Dod.,  Ad.,  420 ;  but  see  CastelU 
V.  Cook,  7  Hare,  89,  96;    Christie  «^.  Craig,  2  Mer.,  137.    Miles z^. Thomas,  9 Sim.,  606. 

*  The  Anne  and  The  Waterhen  cited,  2  Hi^.,  Ad.,  279. 

'  Abb.  on  Ship,  76.  Wright  v.  Hunter,  i  East,  20;  Exp,  Bland,  2  Rose,  91. 

*  Doo  V.  Chippeoden,  Coram  Kenyon,  C.J.;  H.  T.,  1790;  Baldncy  and  another  v. 
Ritchie,  1  Stark.,  338;  Abb.  on  Ship.,  76,  iithed.,  79. 


Digitized  by  VjOOQ IC 


OWNERSHIP.  37 

Upon  matters  which  are  not  incident  to  the  employment  and  ad- 
venture, no  such  implied  authority  exists/  unless  the  co-owners  be 
partners  ;  and  a  part  owner,  even  if  acting  as  ship's  husband,  could 
not  pledge  his  co-owners  to  the  costs  of  a  law  suit.* 

This  relationship  of  partnership  in  the  adventure  and  in  the 
trading  profits  and  risks  of  the  employment  of  the  ship,  creates 
necessarily  an  entirely  different  set  of  rights  between  the  owners, 
in  relationship  to  the  ship  and  the  earnings  thereof.  In  1750  Lord 
Hardwicke  decided  that  ships,  though  owned  by  tenancy  in  common, 
were  liable,  as  partnership  assets,  to  pay  all  or  any  of  the  debts  to 
which  any  of  the  part  owners  had  made  himself  liable,  on  account 
of  the  ship.'  In  other  words,  that  the  ship,  no  less  than  the  freight, 
or  the  part  owners,  was  liable  in  solido  for  the  costs  of  outfit,  and 
that  one  partner  had  a  specific  lien  as  against  the  rest  for  his 
outlay  or  the  balance  thereon,  for  building,  equipping,  and  victual- 
ling the  ship,  and  for  wages,  dealing  with  the  ship  itself  as  with  its 
employment,  as  the  object  of  partnership.*  This  decision  in  effect 
that  ships  were  liable  as  partnership  assets,  in  the  same  manner  as 
freight,  was  held  to  be  the  law  for  more  than  sixty  years,  and  was 
adopted  in  America,  but  was  overruled  by  Lord  Eldon  in  181 3,* 
who  decided  that  in  the  event  of  a  bankruptcy  of  two  co-owners, 
the  proceeds  of  the  sale  of  their  shares  could  not  be  made  available 
to  the  other  co-owners  as  assets  to  pay  the  debts  of  the  ship,  and 
that  the  remaining  co-owners  had  no  lien  on  such  assets.  This 
decision  was  adopted  in  a  case  decided  the  following  year,  and  it 
was  decided  "  that  a  bankrupt's  share  in  a  ship  passes  direct  to 
his  creditors,  without  being  liable  specifically  to  tlie  claims  of  the 
other  part  owners  in  respect  of  their  disbursements  and  liabilities 
for  the  ship."*  These  decisions  of  Lord  Eldon  have  been  since 
accepted  in  England  as  establishing  the  law,  and  followed.  On  the 
other  hand,  freight  is  deemed  a  partnership  asset,  and  the  gross- 
freight  is  liable  for  the  expenses  of  the  voyage  during  which  it  was 
earned,  and  one  part  owner  may  sue  another  for  his  proportion  of 
the  expenses  of  earning  such  freight,  before  the  adventure  ends,  or 
retain  his  lien  on  the  gross  freight  with  a  view  to  the  satisfaction 
of  the  joint  claim.  He  masj  sue  his  part  owner,  for  they  are  not 
necessarily  partners.^  They'  are  not  partners  in  estate,  although 
they  may  be  so  by  express  contract  or  operation  of  law  in  certain 

*  Hooper  and  another  ».  Lusby  and  others,  4  Camp,  66  ;  Ogle  v.  Wrangham,  H.  T., 
1790,  Abbu  on  Ship.,  76n. ;  French  «^.  Backhouse,  5  Burr.,  2727;  Bell  v.  Humphries,  2 
Stark.,  345. 

*  CampbeU  v.  Stein,  6  Dow.,  135. 

*  Rich  V.  Coe,  Cowp.,  636 ;  Fanner  v,  Davies,  i  T.  R.,  108 ;  Doddington  v. 
Hallet,  I  Ves.,  Senr.,  496.  His  opinion  went  so  for  as  that  a  tenant  in  common  had  a 
right  oSr  sale  as  against  his  co-tenant  or  co-proprietor. 

*  Abb.  on  Ship.,  109 ;  Westerdell ».  Dale,  7  T.  R.,  306 ;  Wright  v.  Hunter,  I  East, 
20 ;  Thompsons.  Fmden,  4  Car.  &  P.,  158  ;  Baldney z/.  Ritchie,  i  Stark,,  338. 

*  Exp,  Young,  2  Ves.  &  B.,  242;  Supp.  Ves.,  Senr.,  205  :  Mumford  v.  Nicoll,  20 
Johns,  611  ;  Harding  v.  Foxcroft,  6  Greenl.,  76  ;  Philips  z/.  Purington,  15  Maine,  425  ; 
Seabrook  v.  Rose,  2  Hill,  Ch.,  553  (Am.) 

*  Exp.  Harrison,  2  Rose,  76 ;  Brent  v.  Hay,  Ves.  Sup.,  216  (1815). 
'  tielmezr.  Smith,  7Bing.,  709 ;  Green  v.  Briggs,  6  Hare,  395. 
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instances,  and  partners  in  estate  as  well  as  part  owners.*  They  are 
partners  in  profit  and  freight  As  it  is  not  always  easy  to  define 
the  line  between  partners  in  usufruct,  of  a  chattel,  from  partners  in 
the  chattel  itself,  or  from  actual  partners  enjoying  the  joint  benefits 
of  joint  property,^  it  will  be  necessary  to  specify  some  of  the 
distinctions. 

The  owner  of  shares  in  a  ship,  or  part  of  a  ship,  being  a 
tenant  in  common,  can  transfer  his  personal  interest  in  his  own 
shares  or  portion  without  the  consent  of  his  co-owners  or  reference 
to  them.*  He  is  not  as  such,  the  agent  of  the  other  co-owners.  His 
assignee  or  transferree  stands  in  the  shoes  of  the  transferror.*  A  co- 
owner  has  no  lien  on  the  thing  owned  in  common,  for  his  expenses 
or  outlay  made  generally  on  the  partnership  property  f  but,  never- 
theless, he  can  arrest  a  ship  by  suit  in  the  Admiralty,  and  obtain 
a  decree  of  possession.®  He  is  also  entitled  to  an  account  against 
the  other  co-owners,  in  respect  of  his  share  for  any  use  made  of  the 
common  property,  a  privilege  which  would  belong  to  him  as  inci- 
dental to  his  rights  of  partnership,  in  the  eamingfs.^  And  where 
final  accounts  had  been  stated  between  the  parties,  and  a  sum 
admitted  to  be  due,  it  could  be  recovered  by  an  ordinary  action  at 
law.*  And  even  in  reference  to  the  partnership  assets,  one  partner 
might  bring  an  action  against  the  other  in  reference  to  the  partner- 
ship property  for  something  happening  before  *  or  after  the  termi- 
nation of  the  partnership.*®  The  dissolution  of  the  partnership  and 
the  mutual  settlement  of  an  account  are  a  sufficient  consideration 
in  law  for  an  implied  promise  to  pay  a  balance,  on  the  side  of  the 
partner  from  whom  such  balance  is  due,  and  no  express  promise  is 
needed,**  and  each  party  may  sue  in  respect  of  matters  independent 
of  the  partnership,  or  on  express  covenants  and  agreements,*^  or  on 
certain  terms  of  an  agreement  by  which  one  party  is  rendered  liable 

1  Campbell  V.  Mullett,  2  Swans.,  551,  575  ;  Doddington  v.  Hallet,  I  Ves.  Senr.,  407  ; 
Wright  V,  Hunter,  I  East,  20.  Am.  cases;  Mumford  v.  Nicoll,  20  Johns,  61 1 ;  Harding 
V,  Foxcroft,  6  Grcenl.,  76  ;  Philips  z'.  Purington,  15  Maine,  425. 

•  Story  on  Partnership,  c.  16,  8.  417;  Merchant  Shipping  Act,  s.  37;  Barnard  v, 
Aaron,  31  L.  J.,  C.  P.,  334. 

'  Monmnenta  Juridica  La  Commune  D*01eron,  vol.  2,  343,  383 ;  vol.  4  Law  of 
the  Osterlings,  pp.  343,  375,  383  ;  Oviatt  v.  Sage^  7  Conn.,  95  (Am.);  £jep.  Barrow,  2 
Rose,  252 ;  Mathers  v.  Green,  i  L.  R.,  Ch.,  29 ;  Pinkett  v.  Wright,  2  Ha.,  120,  and 
note  5,  tnf, 

•  Crawshayz^.  Maule,  i  Swans.,  495,  505,  509;    Bentleyz'.  Bates,  4Y.  &C.,  Ex.,  182. 

»  Kay  V.  Johnston,  21  Beav.,  536 ;  Exp.  Young,  2  V.  &  B.,  242 ;  £x  p.  Harrison,  2 
Rose,  76 ;  The  Apollo,  1  Hagg.  Ad.,  306,  31  x  ;  The  Margaret,  2  Hagg.,  Ad.  275,  278  ; 
Halv  V,  Goodson,  2  Mer. ,  77. 

•  The  Valiant,  i  W.  Rob.  64  ;  m  fr  Blanshard  and  others,  2  B.  &  C,  244,  249. 

■^  Moffatt  V,  Farquharson,  2  Bro.,  C.  C,  338 ;  Green  v.  Briggs,  6  Hare,  395  5  Alexander 
V,  Simms,  18  Beav.  80  ;  5  DeG.,  M.  &  G.,  57;  Lindsay  v.  Gibbe,  22  Beav.,  522. 

•  Foster  v,  Allanson,  2  T.  R.,  479  ;  Jackson  v,  Stopherd,  2  C.  &  M.,  361 ;  Bovill 
V,  Hammond,  6  B.  &  C,  149  ;  Coffee  v.  Brian,  3  Bing.,  54  ;  Wray  v.  Milestone,  5  M. 
&  W.,  21 ;  Henley  v.  Soper,  8  B.  &C.,  16,  20.         ^    ^    '  ^  »  ^ 

»  Gale  and  another  v,  Lcckie,  2  Stark.,  107 ;  Rackstraw  v,  Imber,  Holt,  368,  per 
Gibbs,  C.J.,  at  p.  370 ;  Venning  v.  Lcckie,  13  East,  7 ;  French  v.  Styring,  2  C.  B., 
N.  S.,  357 ;  26  L.  J. ,  C.  P.,  181. 

10  Henley  v,  Soper,  2  M.  &  Ry.,  166;  8  B.  &  C,  16. 

"  Brown  v.  Tapscolt,  6  M.  &  W.,  123.  "  Brown  v,  Tapscolt,  6  M.  &  W.,  119, 
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to  the  other  in  an  action,  notwithstanding  that  by  other  terms  of 
the  same  agreement  a  partnership  is  constituted.^ 

A  part  owner  cannot  deal  with  the  shares  of  other  part  owners 
without  authority,*  but  ii  he  do  so  deal,  ^nd  they  ratify  his  act,  it 
will  operate  as  their  act.'  An  unauthorized  sale  of  the  entire  ship 
by  a  part  owner,  if  carried  into  effect,  is  a  constructive  destruction 
of  the  property  of  the  other  owners  ;  and  if  he  sells  the  property 
as  his  own,  trover  may  be  maintained  against  him  by  the  other  part 
owners,  or  the  purchaser.*  But  if  it  were  a  partnership  he  might 
dispose  of  the  whole,  and  give  good  title  thereto.*  If  a  part  owner 
without  authority  sell  the  whole  ship,  the  purchaser  will  presumably 
become  a  part  owner  as  to  the  share  to  which  the  vendor  could 
confer  a  good  title,  and  tenant  in  common  with  the  other  co-owners, 
and  if  he  get  possession  of  the  ship,  he  could  have  been  able  to 
retain  it  as  against  his  co-tenants,  because  no  action  would  lie  at 
the  suit  of  the  latter  for  the  recovery  of  the  goods,*  but  this  posses- 
sion of  a  purchaser  for  value  in  the  case  of  ordinary  chattels  would 
be  of  little  benefit,  and  in  the  case  of  a  ship  would  be  compara- 
tively valueless,  in  consequence  of  the  control  of  the  Court  of 
Admiralty.  There  is  no  right  of  survivorship  among  part  owners 
of  a  ship,  and  the  maxim  **  Jus  accrescendi,  inter  mercatoreSypro  bene- 
ficio  commercii  locum  nan  habet "  applies.  In  a  note  in  the  4th  ed.  of 
Abbott  on  Shipping,  p.  91  ;  5th  ed.,  p.  68,  it  is  suggested  hypotheti- 
cally  that  if  a  ship  were  held  not  in  shares,  but  with  interests  which 
were  not  severed  or  distinguished,  or  an  entire  ship,  were  granted  to 
a  number  of  persons  generally,  that  they  would  become  joint 
tenants  at  law,  and  that  the  maxim  just  cited  would  only  be 
enforced  in  equity.  But  it  is  apprehended  that  this  surmise  is 
incorrect,^  and  that  without  a  special  agreement  or  contract  to  hold 
by  partners  as  part  of  the  stock  of  a  firm,  they  would  be  held  to  be 
tenants  in  common.®  And  if  the  instrument  of  transfer  or  the 
register  do  not  mark  the  limits  of  the  shares  in  which  the  property  is 
to  be  held,  they  would,  in  the  absence  of  proof  to  the  contrary,  be 
presumed  to  hold  equal  shares.^ 

If  one  part  owner  becomes  bankrupt  after  the  sailing  of  the  ship, 
and  has  not  paid  his  full  proportion  of  the  costs  of  outfit,  the  other 
co-owners  are  entitled  to  prove  against  the  estate  for  such  propor- 

>  Blech  V,  Ballcras,  29  L.  J.,  Q.  B.,  261. 

»  Myers  r.  Willis,  17  C.  B.,  77;  18/^.,  886;  Brodie  v.  Howard,  17  C.  B.,  109, 
per  Williams,  J.,  at  p.  121. 

'  Oviatt  V,  Sage,  7  Conn.,  95  ;  Putnam  v.  Wise,  i  Hill  (N.Y.),  zyi  (Am). 

*  Bartonz^.Wuliams,  SB.  &Ald.,  395  ;  Farrarz;.  Beswick,  I  M.  &W.,  682,per  Parke, 
B.;  Mayhew  v.  Herrick,  7  C.  B.,  229.  Am.  cases:  Weld  v.  Oliver,  21  Pick,  559; 
White  V,  Osbom,  21  Wend.,  72  5  Hyde  v.  Stone,  9  Cowen,  230. 

^  Lambert's  Case,  Godb.,  244. 

•  Littl,  s.  323  ;  Fox  v,  Hanbuiy,  Cowp.,  445  ;   Buckley  v.  Barber,  6  Ex.,  at  p.  182. 
'  Parsons  on  Shipping,  vol.  I,  9a 

«  Owston  V,  Ogle,  13  East,  538;  Ex  p.  Young,  2Ves.  &B.,  242;  2  Rosfe,  78  n.; 
Hehnez^.  Smith,  7  Bing.,  709 ;  Rex  v.  Collector  of  Customs,  2  M.  &  S.,  223 ;  Green  v, 
Briggs,  6  Hare,  395. 

•Alexander  v,  Dowie,  i  H.  &  N.,  152  :  Am.  cases  :  Glover  v.  Austin,  6  Pick, 
209,  221,     Ohl  V,  Ea§le  Ins.  Co.,  4  Mason,  172. 


Digitized  by  VjOOQ IC 


40  THE  LAW  OF  MERCHANT  SHIPPING, 

tion  as  is  left  unpaid.  The  venture  is  otherwise  unchanged,  save 
that  the  assignees  or  trustee  in  bankruptcy  is  entitled  to  the  profits, 
if  any,  of  the  adventure,  and  stands  in  the  shoes  of  the  bankrupt. 
This  is  in  accordance  with  the  principles  administered  in  the  courts 
of  equity,  and  was  laid  down  by  Lord  Mansfield  in  1776.*  The 
other  partners  could  not,  by  paying  the  bankrupt's  liabilities,  assume 
his  share,  or  oust  the  assignees  of  their  right  to  the  profits.  The 
entire  expense  of  the  outfit  for  the  voyage  having  accrued,  and  the 
ship  having  sailed  before  the  bankruptcy,  the  rights  and  liabilities 
of  the  partners  respectively  remained  unchanged.  Had  the  adven- 
ture bqgun  after  an  act  of  bankruptcy,  the  result  would  have  been 
otherwise,  and  the  partnership  would  have  been  dissolved,  but 
the  rights  had  vested  at  the  time  of  the  bankruptcy,  and  were 
unchanged.  But  in  this  case  the  adventure  was  joint,  both  as  to 
the  ship  and  the  profits,  and  was  not  strictly  a  trading  by  tenants 
in  common,  but  by  joint  owners  and  partners,  with  unity  of 
possession,  title,  estate,  and  time.  Inasmuch  as  it  was  decided 
that  neither  the  ship's  husband  nor  the  other  partner  had  a  lien  upon 
the  bankrupt's  share  for  payments  and  disbursements,  the  ruling, 
so  far  as  analogy  exists,  was  in  direct  conflict  with  Doddington  v, 
Hallet,^  in  which  tenants  in  common  were  held  to  have  a  lien  on 
each  other's  shares. 

In  Holdemess  v.  Shackels,*  Lord  Tenterden,  CJ.,  called  Smith 
V,  De  Silva  a  "very  entangled  case,"  and  speaks  of  De  Silva 
as  not  an  original  partner,  but  he  was  a  partner  before  the  sail- 
ing of  the  ship,  as  appears  from  the  report,  as  to  one-half  or  one- 
sixth  of  the  ship  with  Lara ;  and  although  that  was  a  partnership 
of  four  and  not  of  three,  as  suggested  by  the  report,  it  seems 
directly  in  conflict  with  and  is  overruled  by  this  latter  case,  in 
which  it  was  laid  down  as  an  already  established  principle — 

"  That  if  one  partner  becomes  a  bankrupt,  his  assignees  can  obtain  no  share 
of  the  partnership  effects,  until  they  first  satisfy  all  that  is  due  from  him  to  the 
partnership." 

And  the  decision  in  Smith  v.  De  Silva  can  only  be  sustained  on 
the  assumption  that  the  ship's  husband  had  made  his  disburse* 
ments  before  he  became  partner,  and  as  an  agent  rather  than  as  a 
partner — a  somewhat  violent  assumption.  Certainly  the  ratio 
decidendi  seems  opposed  to  Ex  p.  Young,*  and  Ex  p.  Harrison,* 
and  is  in  conflict  with  the  general  rule,  as  established  in  a  variety 
of  cases.® 

The  rule  seems  established  that  in  cases  of  co-ownership,  where 
the  partners  in  the  adventure  are  not  partners  in  the  ship,  or  joint 
tenants,  that  each  of  the  partners  has  a  lien,  as  against  the  others,  in 

^  Smith  and  others  v,  De  Silva  and  others.  2  Cowp.,  460. 
»  I  Ves.,  Senr.,  497. 
»  8  B.  &  C,  at  p.  618. 

*  2  Ves.  &  B.,  242 ;  2  Rose,  78  ;  Snpp.  Ves.,  Senr.,  84,  205. 
»  2  Rose,  76,  Buxton  v.  Snee,  i  Ves.,  Senr.,  154. 

•  Thompson  v.  Rowcroft,  4  East,  34 ;   Green  v.  Briggs,  6  Hare,  395  ;  Alexander 
Simms,   23  L.J.,  Ch.,  721  ;  18  Beav.,  80;   Lindsay  v.  Gibbs,  4  Tur„  N.  S.,  779  ;  oa 

App.,  28  L.  J.,  Ch.,  692,  ^ 
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the  event  of  the  bankruptcy  of  that  other,  for  all  advances  of  property 
made  for  the  furtherance  of  the  common  object  and  enterprise. 

The  outlay  at  the  commencement  of  the  adventure  has  indeed 
been  regarded  as  not  falling  properly  within  the  partnership  deal- 
ing at  all,  but  rather  as  an  advance  made  or  to  be  made,  by  one  of 
the  partners  in  contemplation  of  the  subsequent  partnership,  and 
for  non-payment  of  which  an  action  at  law  would  clearly  lie,*  and  a 
ship's  husband,  although  also  a  part  owner,  has  been  assumed  to 
stand  on  a  different  footing  from  other  part  owners.  But  this 
opinion  is  not  sustained,  as  the  judgment  of  Tindal,  C.J.,  in  this 
case  deals  with  it  as  an  action  by  one  part  owner  against  the  rest ; 
and  in  this  case  no  balance  had  been  struck,  and  there  had  been 
no  promise  to  pay,  but  the  voyages  were  terminated  and  the  ship  sold 
and  its  accounts  closed.  And  although  an  action  for  money  paid 
or  disbursed  will  not  lie,  where  there  is  a  partnership,  and  it  is 
a  joint  adventure,  unless  there  has  been  an  accounting  or  a 
promise  to  pay,  slight  evidence  has  been  held  sufficient  in  this 
respect,*  and  a  breach  of  agreement  to  pay  promised  instalments 
could  always  be  maintained ;  and  if  the  ship's  husband  or  acting 
part  owner,  having  money  in  hand,  were  to  promise  to  hold  any 
part  of  such  funds  to  the  use  of  the  other  partners  so  as  to  meet 
acceptances,  an  action  would  lie.' 

And  this  claim,  by  the  one  part  owner  to  be  repaid  the  costs 
of  outfit,  has  been  extended  to  all  necessary  disbursements  of  the 
voyage,  and  all  expenditure  actually  and  properly  incurred  in 
realising  profit,  and  which  he  may  deduct  out  of  the  gross  receipts 
before  accounting  to  his  co-partner  for  the  profits.  And  even 
repairs  may  be  so  charged  and  deducted,  although  not  exhausted 
by  the  voyage  then  in  account,  if  necessary  and  the  value  of  the 
ship  is  increased.^ 

But  the  discretionary  power  vested  in  the  ship's  husband  or 
acting  owner*  was  held  by  Lord  Mansfield  not  to  extend  to  the 
cost  of  insuring  the  respective  owners'  share  without  specific 
instructions,  and  a  general  direction  to  act  as  ship's  husband  was 
not  sufficient  without  "  a  general  direction  from  all  the  part 
owners,  or  a  particular  direction  from  each."  And  a  direction,  given 
by  one  part  owner  to  insure,  would  not  bind  the  other  part  owners 
any  more  than  his  admission  would  do  so.*^  But  where  a  member 
of  a  trading  firm,  who  were  shipowners,  wrote  in  the  name  of  the 
firm,  and  ordered  insurance  on  account  of  the  firm,  it  was  held  that 
the  members  of  the  partnership  were  liable.'' 

And  other  and  various  agreements  of  ownership  may  be 
made,  modif)dngthe  ordinary  responsibility  of  an  agen^  acting  on 


*  Helme  v.  Smith,  7  Bing.,  709  ;  Brown  v.  Tapscott,  6  M.  &  W.,  119,  at  p.  123. 

*  Brown  r.  Tapecott,  at  p.  124.  '  Cofiee  v,  Brian,  3  Bing.,  54. 

*  Green  v,  ^tim,  6  Hare,  395, 405, 406. 

*  Monumenta  Jaridica,  vol.  3,  **  Les  Costumes  de  la  Mar,"  384, 403,  457,  491,  587. 

*  French  v.  Backhouse,  5  Burr,  2727  ;  "On  a  subject  of  Co-ownership,"  Jaggers  v, 
Bmnings  ;  I  Stark.,  64  ;  Bell  v,  Humphries  ;  2  Stark.,  345. 

^  Hooper  v,  Losby,  4  Camp.,  ^,  per  L.  Ellenborough. 
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behalf  of  his  co-owners,  and  held  out  by  them  as  their  representa- 
tive. Thus,  in  the  ordinary  mode  of  joint  ownership  and  demise 
known  as  "  thirds "  in  some  districts,  the  active  owner  works  the 
ship,  and  is  responsible  for  all  liabilities  and  expenses,  and 
receives  for  his  services  two-thirds  of  its  gross  earnings  and 
receipts,  the  dormant  partner  receiving  the  other  third  as  his 
portion.  This  has  been  judicially  found  to  be  neither  a  joint 
ownership,  nor  a  partnership,  nor  a  several  ownership,  but  a 
hiring  and  letting,  which  would  relieve  the  dormant  partner  from 
any  responsibility  for  the  acts  of  n^ligence  of  the  acting  partner, 
and  this,  notwithstanding  the  community  of  profit  and  loss  involved 
in  this  ag^reement.  But  Byles,  J.,  doubted  if  such  a  co-ownership 
would  exonerate  the  dormant  partner  from  liability  on  the  con- 
tracts of  the  person  acting  as  ship's  husband.^ 

Having  so  far  dealt  with  the  interests  in  the  ship  itself,  it  will 
be  necessary  to  proceed  to  treat  of  its  eamingfs.  The  report  in 
Strelly  v.  Winson,*  already  referred  to,  suggests  where  the  "  major 
part  of  the  owners  settle  an  account  of  the  profits  of  a  voyage,  it 
shall  conclude  the  rest."*  But  if  there  were  an  express  prohibition 
proved,  and  the  ship  were  sent  to  sea,  the  acting  co-proprietors  were 
compelled  in  equity  to  account  to  the  dissenting  part  owners,  and 
if  the  ship  was  lost,  all  was  at  the  risk  of  the  owner,  who  sent  the 
ship  to  sea  against  the  expressed  dissent  of  his  partners.*  And 
a  suit  would  lie  for  contribution  between  the  co-owners  in  equity, 
where  the  Admiralty  rule  was  formerly  inadequate,  and  the  courts 
of  equity  recognized  a  lien  existing  as  against  the  freight  or  earn- 
ings of  a  ship  for  the  expenses  incurred  in  and  about  earning  it, 
th&  being  a  partnership  and  not  a  co-ownership  fund.*  And  a  co- 
owner  could  maintain  the  suit>  on  an  agreement  of  profit  and  loss 
for  a  joint  adventure,  and  for  an  account,  notwithstanding  the 
objection  that  it  was  a  mere  money  demand,  and  could  have  been 
obtained  at  law.*  For  there  was  no  remedy  at  law,  either  by  trespass 
or  for  money  had  and  received  where  there  had  been  assent,  it  being 
a  partnership.''  And  equity,  there  being  no  other  means  of  redress, 
would  also  have  adjusted  the  rights  in  dispute  among  the  various 
co-owners,  as  the  Courts  of  Admiralty  are  now  empowered  to  do, 
having  power  to  sell  the  r^  against  the  opposition  of  the  majority 
if  necessary.® 

Where  one  owner  acts  as  ship's  husband  or  managing  owner 
for  the  rest,  he  may  make  all  his  co-owners  liable  for  work  done 
and  goods  supplied,  and  the  recovery  of  judgment  against  one 

*  Bttmard  v,  Aaron  and  another,  31  L.  J.,  C.  P.,  334. 

^  Skinner,  230,  i  Vem.,  296  ;  Horn  v.  Gilpin,  Amb.,  255. 
3  I  Vem.,  297,  note;  and  /^.,  p.  465. 

*  Horn  V,  Gilpin,  Amb.,  255. 

^  Exp,  Young,  2  Ves.  & B.,  242 ;  Ex^,  Harrison,  2  Rose,  76. 
«  Vanner  v.  Frost,  39  L.  J.,  Ch.,  626. 

^  Thomas  v.  Thomas,  5  Ex.,  28  ;  BuU,  N.  P.,  34,  35 ;    Heath  v.  Hubbard,  4  East, 
at  p.  121  ;  Mayhew  v.  Herrick,  7  C.  B.,  229 ;  Fennings  v.  Lord  Grenville,  I  Taunt.,  241. 
«  Darby  v.  Baines,  9  Hare,  369;  The  Nelly  Schneider,  3  P.  D.,  152. 
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without  satisfaction  is  not  such  an  election  as  would  defeat  his 
right  of  action  against  the  rest,  and  a  ship's  husband  may  in 
the  same  way  make  all  his  principals  liable,  unless  credit  has 
been  given  to  him  personally  and  exclusively  ;^  and  where  a  co- 
owner  is  also  master,  if  he  sues  in  the  Admiralty  for  his  wages 
and  disbursements,  the  other  co-owners  may  counter-claim  in 
respect  of  outstanding  accounts,  and  claim  that  the  balance,  if 
any,  on  the  total  adjustment  may  be  paid  to  them,^  and  any 
inequitable  dealing  with  a  ship  may  be  prohibited  by  the  Probate 
or  Admiralty  Divisions  of  the  High  Court  of  Justice.'  Where  there 
is  merely  a  question  of  account  to  be  adjusted,  and  each  of  two  or 
more  parties  has  received  and  paid  moneys  on  account  of  the  rest, 
and  there  is  no  one  acting  as  agent  of  the  rest,  the  Chancery 
Division  would  no  doubt  still  hold  cognizance  of  such  matters.* 
Ordinarily  the  majority  of  the  owners  select  or  appoint  one  of 
their  body  to  act  on  behalf  of  the  rest,  or  employ  a  ship's 
husband,  as  he  is  termed,  or  agent,  for  the  purpose,  to  collect  tiie 
freight  and  settle  the  accounts  of  the  ship,  at  stated  intervals,  or 
on  the  expiration  of  particular  voyages,  and  the  lapse  of  a  reason- 
able time  thereafter.  In  such  cases  the  settlement  is  considered 
binding,  except  in  cases  of  fraud  or  gross  error,  and  a  suit  to 
re-open  the  accounts  will  not  ordinarily  be  entertained.* 

The  managing  owner  or  ship's  husband  may,  however,  recover 
against  the  co-owners  their  share  of  the  outfit  and  expenses  of  the 
voyage,  without  waiting  for  the  termination  of  the  adventure,  on  a 
special  agreement  "  to  pay  from  time  to  time,"  if  the  earnings  are 
not  sufficient  to  cover  the  disbursements.  And  if  there  has  been 
an  executed  contract  and  a  promise  to  hold  the  money  on  account, 
it  may  be  recovered,®  and  all  expenses  may  be  deducted  for  the 
particular  adventure  before  any  profits  are  set  aside  or  distributed. 
And  if  repairs  have  been  necessary^  the  courts  will  not  disallow 
them,  although  they  may  not  have  been  wholly  exhausted  in  the 
particular  voyage,  if  they  were  such  as  a  prudent  owner  might  have 
considered  reasonable  and  proper  and  tihe  value  of  the  ship  has 
been  thereby  increased.''  And  if  there  has  been  an  express  agree- 
ment among  the  various   part  owners,  that  one  of  their  number 

1  Thompson  v,  Finden,  4  C.  &  P.,  158 ;  3  &  4  Vic.,  c.  65,  ss.  4,  6 ;  24  Vic,  c  IQ, 
ss.  5,  8. 

«  The  City  of  Mobile,  29  L.  T.,  N.  S.,  406. 
»  Nicholas  v,  Dracachis,  i  P.  D.,  72. 

*  Phillips  V,  Phillips.  9  Hare,  471 ;  22  L.  J.,  Ch.,  14I ;  M*Kenzie  v*  Johnston,  4 
Madd.,  375  ;  Smith  v,  Leveaux,  2  D.  G.,  J.  &  S.,  I  5  33  L.  J.,  Ch.,  167;  Padwk:k 
V,  Stanley,  9  Hare,  627  ;  22  L.  J.,  Ch.,  184 ;  Green  v,  firiggs,  6  Hare,  395  ;  17  L.  J., 
Ch.,  373  ;  Frictas  v.  Dos  Santos,  i  You.  &  J. ,  574. 

*  Feigosson  v.  Fyffe,  8  CI.  &  F.,  121  ;  Luckie  v,  Forsyth,  3  Jones  &  La.  T.,  388 ; 
Robinson  v  Thompson,  i  Vem.,  465  ;  2  Pardessus,  $28  ;  the  Hanseatic  Ordinance, 
1614. 

«  Hdme  v.  Smith,  7  Bing.,  709  ;  Brown  v.  Tapscott,  6  M.  &  W.,  1 19  ;  Gale  v,  Leckie, 
2  Sterk.,  107 ;  Coffee  v,  Brian,  3  Bing.,  54  ;  Vanner  v.  Frost,  39  L.  J.,  Ch.,  626. 

'  Green  v.  Briggs,  6  Hare,  395,  405,  406  ;  Holdemess  v,  Shackels,  8  B.  &  C,  612 ; 
Alexander  v,  Simms,  23  L.  J.,  Ch.,  721  ;   18  Beav. ,  80 ;  Lindsay  v,  Gibbs,  28  L.  J. ,  Ch. 
692 ;  Thompson  v,  Rowcroft,  4  East,  34>  51. 
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shall  render  a  full  account  of  the  expenses  of  an  adventure  and 
divide  the  net  profits  rateably,  an  action  may  be  maintained  in  the 
Common  Law  Divisions,  for  breach  of  the  agjreement  to  account 
and  for  not  dividing  the  profits  within  a  reasonable  time.^ 

All  the  expenses  are  charged  against  the  earnings  in  the  same 
adventure  before  the  profits  are  divided.  And  where  a  certain  part 
of  the  cargo  had  been  set  apart  for  the  benefit  and  use  of  one  of 
the  partners,  who  subsequently  became  bankrupt,  it  was  held  that 
this  act  of  appropriation  did  not  divest  the  lien  of  the  other  part 
owners.  And  tihe  marking  with  the  name  of  the  partner  did  not 
enable  his  assignees  to  bring  trover,  the  rule  being  that  in  the 
bankruptcy  of  one  partner  his  assignees  can  obtain  no  share  of  the 
partnership  effects  until  the  claims  due  to  the  partnership  by  the 
bankrupt's  estate  have  been  satisfied,*  The  policy  of  the  legislature 
and  general  convenience  have  alike  made  co-proprietors  of  ships 
tenants  in  common  generally ;  exceptions  do  arise,  as  has  been 
pointed  out,  in  which  they  are  joint  tenants  or  partners.  By  their 
deed  of  partnership  or  otherwise  a  trading  firm  sometimes  converts 
joint  into  separate  property  and  vice  versd,  and  such  property,  at 
the  dissolution  of  the  partnership,  will  be  held  to  possess  that 
character,  and  that  character  only,  which  was  impressed  on  it  by 
their  agreement  and  consent*  And  if  after  a  dissolution  of  partner- 
ship, tiie  surviving  partner  becomes  bankrupt,  and  has  in  his 
possession  property  of  the  partnership,  but  not  retained  by  him  for 
the  purposes  of  trading  on  his  own  account,  it  will  be  deemed 
partnership  property.  As  such,  it  will  not  pass  to  his  assignee, 
because  it  is  regarded  as  trust  property,  and  trust  property  is  not  in 
the  reputed  possession  or  ownership  of  the  bankrupt.* 

The  bankruptcy  rule  that  joint  debts  are  primarily  payable 
out  of  the  joint  effects  and  that  separate  debts  are  primarily  pay- 
able out  of  the  separate  estate  is  another  rule  which  operates  in  the 
adminstration  of  property  of  this  kind.  And  in  the  case  of  dormant 
partners,  if  the  ostensible  partners  become  bankrupt,  the  whole  part- 
nership fund  is  deemed  in  their  reputed  ownership,  and  the  dormant 
partner  is  excluded  from  any  right  as  against  the  assignees  in 
bankruptcy.  The  policy  of  the  legislature,  it  will  be  seen,  has  been 
to  affix  the  character  of  separate  property  to  shares  in  ships.  The 
common  law  rule  with  respect  to  purely  partnership  property  held 
other  than  for  trading  purposes,  and  where  the  purchase  money  had 
been  contributed  in  equal  proportions,  would  establish  the  pro- 
perty so  purchased  as  a  joint  estate,  which  upon  the  death  of  one  of 
the  parties  would  go  to  the  survivor.*  Equity  followed  and  was 
bound  by  this  rule,  but  modified  it  wherever  the  intention  of  the 

^  Owston  V,  Ogle,  13  East,  538 ;  Senrante  v,  James,  10  B.  &  C,  41a  Accounts  which 
are  purely  partner^ip  accounts  are  referred  to  the  Chancery  Division  by  36  &  37  Vic, 
c.  66,  s.  34,  sub-s.  (3). 

»  Holdemess  v,  Shackels,  8  B.  &  C,  612,  p.  618,  per  Lord  Tenterden,  CJ, 

•  Collyeron  Partnership,  604  ;  Exp.  Ruffin,  6  Ves.,  119. 

•  Winch  V,  Keeley,  i  T.  R.,  619  ;  Copeman  v.  Gallant,  i  P.  Wms.,  314 ;  £x  p. 
Flyn,  I  Atk.,  185  ;  Ex  p,  Williams,  1 1  Ves.,  3. 

•  Jeffereys  v.  Small,  i  Vem.,  217. 
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parties  or  natural  equity  would  admit  Thus,  where  the  purchase 
money  was  contributed  in  unequal  proportions,  or  the  purchase  was 
for  trade  purposes  at  profit  and  loss,  the  purchasers  were  treated  as 
tenants  in  common,  and  the  survivors  in  case  of  death  of  one  were 
deemed  to  be  trustees  for  the  deceased  partner,^  following  Co. 
Littl.,  182a.,  as  to  the  exception  per  legem  mercatoriam  in  relief  of  all 
traders.  Thus  also  an  equal  purchase  of  shares  in  a  ship,  notwith- 
standing the  doubt  expressed  in  Abbott  on  Shipping,^  as  by  two 
partners  in  equal  moieties  by  the  same  purchase  deed,  to  hold  it  for 
trading  purposes  does  not  necessarily  create  a  joint  tenancy.'  The 
parties  have  each  in  that  case  an  undivided  moiety  in  the  ship. 
No  community  of  property  is  created  ;  there  is  no  jus  accrescendi^ 
and  each  can  self  his  own  share  without  relation  to  his  co-proprietor, 
And  this  whether  the  ship  has  been  acquired  by  building  or  pur- 
chase, severally  or  jointly,  the  parties,  in  the  absence  of  express 
agreement  to  the  contrary,  becoming  entitled  as  tenants  in  common. 
And  it  is  immaterial  whether  the  title  is  acquired  at  one  and  the 
same  time,  by  and  under  one  and  the  same  instrument,  or  at 
different  times  and  under  different  instruments. 

The  American  law  in  this  respect  is  not  wholly  consonant  with 
our  own.  The  part  owner  has  no  power  to  sell  or  deal  with  the 
shares  of  his  co-owners  without  authority  conferred,  but  if  one  co- 
owner  sell  and  the  rest  ratify,  the  transaction,  otherwise  void,  is 
complete  and  valid.*  But  the  American  authors  declare  that  all 
the  owners  of  a  ship  are  severally  liable  in  solido  for  the  whole  debt 
to  third  parties  who  have  executed  repairs  or  supplied  necessaries, 
for  the  common  benefit  of  the  ship,*  but  this  goes  further  than  the 
English  law,  which  has  been  thus  stated :  Part  owners  of  a  ship 
are  not  in  the  situation  of  partners  ;  to  this  extent  they  resemble 
partners  that  they  are  all  liable  for  repairs,  and  such  other  necessary 
expenses  for  the  ship  which  may  be  presumed  to  have  been 
incurred  with  their  assent ;  but  they  differ  from  partners  in  this  res- 
pect, that  the  authority  of  one  part  owner  to  pledge  the  credit  of  the 
others  does  not  exist,  as  in  the  case  of  partners,  unless  such 
authority  has  been  determined  only  by  express  dissent,  communi- 
cated to  third  parties.*  Again,  although  the  mere  dispossession  of 
one  co-owner  by  another  will  not  enable  the  injured  co-tenant  to 

*  Lake  v.  Craddock,  i  Eq.  C,  Ab.,  290;  PI,  3  ;  3  P-  Wms.,  157;  The  Cham- 
berlain of  London's  Case,  3  Leon,  264.  At  law  and  in  equity  the  personal  representa* 
lives  became  tenants  in  common  with  the  surviyor.  Collyer  on  Partnership,  2nd  ed.,  79 ; 
Smith's  Mercantile  Law,  2nd  ed.,  158. 

•  Abb.  on  Ship.,  68,  n. 

'  Story  on  Agency,  ss.  40,  41,  p.  47,  8th  ed. ;  Parsons  on  Shipping,  vol.  i,  p.  90,  92  ; 
Buckley  v.  Barber,  6  Ex.,  164  ;  Rex  v.  The  Collector  of  Customs,  2  M.  &  S.,  223,  per 
Lord  Ellenborough,  C.J. 

*  Oviatt  V,  Sage,  7  Conn.,  95  ;  Putman  v.  Wise,  i  Hill  (N.  Y.),  234. 

^  Story  on  Agency,  ss.  40,  41  ;  Parsons  on  Ship.,  vol.  i,  p.  100,  citing  Westerdell  v. 
Dale,  7  T.R.,  306 ;  Thompson  v.  Finden,  4  C.  and  P.,  158,  &c. 

•  Brodie  v,  Howard,  17  C.B.,  109, 120,  per  Williams,  T.  Each  part  owner  is  bound  to 
the  whole  for  all  the  repairs  where  there  has  been  a  general  consent  to  their  execution,  and 
any  one  who  has  paid  can  sue  for  contribution,  but  where  there  has  been  no  consent  to 
the  repairs,  express  or  implied,  between  the  owners  inter  se,  there  is  no  remedy  over 
against  the  co-owners  for  contribution,  but  they  are  individually  liable. 
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bring  trover,*  or  replevin,^  yet,  where  the  property  has  not  been 
merely  injured,  but  destroyed,  as  by  burning,  or  by  Some  negligent 
act,*  trover  will  lie.  And  in  America  the  sale  by  one  owner  of 
the  share  of  another  has  been  held  to  be  such  a  destruction  of  the 
co-tenancy  property,  as  would  enable  the  injured  owner  to  bring 
trover  against  the  seller,  or  the  purchaser,  if  he  also  sold  the  pro- 
perty as  his  own,^  And  the  sending  a  ship  to  sea,  whereby  she  is 
lost,  without  the  consent,  or  against  the  ^^dU  of  the  other  co-owner, 
may  be  considered  as  a  destruction.*  But  this  presumedly  exceeds 
the  remedial  power  possessed  by  the  English  common  law.'  Inais- 
much  as  there  must  be  a  sale  in  market  overt,  or  a  complete 
destruction  of  the  goods,  to  enable  a  joint  owner  of  goods  to  bring 
trover  against  a  co-owner,  tfiere  must  be  an  act  inconsistent 
with  any  joint  ownership.  And  a  mere  sale  by  one  joint  tenant 
does  not  amount  to  a  conversion,  as  it  does  not  affect  the  property 
of  the  other  joint  owner,  but  a  sale  in  market  overt  which  passes 
all  the  property  to  the  purchaser,  and  totally  deprives  the  other 
co-owner,  is  a  conversion.''  The  liability  of  co-owners  for  repairs 
and  necessaries  generally,  either  on  the  order  of  the  master  or  one 
of  their  body,  will  be  dealt  with  in  a  subsequent  chapter. 

As  the  earliest  maritime  enterprise  appears  to  have  contem- 
plated the  possession  of  ships  in  shares,^  it  also  seems  to  have 
considered  that  the  master  is  in  all  cases  an  owner  of  shares  or  a 
partner  in  the  adventure,  and  in  the  position  of  managing  owner.^ 
It  not  unfrequently  happens  that  the  master  in  modern  times  in 
small  ships  is  a  part  owner,  but  many  of  the  offices  often  performed 
by  a  managing  owner  are  now  executed  by,  or  are  confided  to  a 
person  who  is  the  agent  of  the  owners  and  is  known  expressively  as 
the  ship's  husband,  who  in  several  relations  stands  in  a  fiduciary 
position  toward  the  proprietary,  and  is  otherwise  a  general  agent 
for  his  principals,  acting  within  a  particular  and,  in  some  respects, 
defined  scope  of  duties. 

In  Story  on*  Agency,  the  duties  of  such  an  agent  are  epitomized 
•with  sufficient  accuracy    to  have  been  accepted  in  some  of  the 

^  Hyde  v.  Stone,  9  Cow.,  230 ;  Selden  v,  Hickock,  2  Caines,  166 ;  Mfrsereau  v» 
Norton,   15  Johns.,  179;    Hurd    v.   Darling,    14  Vt,  214;  Fennings  v,  Grenville,  I 
Taunt,  241. 
"      *  Baraes  v.  Bartlett,  15  Pick,  71. 

'  Chesley*z>.  Thompson,  3  N.  H.,  9  ;  Herrin  v,  Eaton,  13  Maine,  103  ;  Maddox  v, 
Goddard,  15  Maine,  218;  Anders  v.  Meredith,  4  Dev.  &  B.,  199.  Contra:  Moody  v.  Bnck, 
I  Sandf.,  3C4. 

•  Weld  V.  Oliver,  21  Pick.,  559;  White  v.Osbom,  21  Wend,  72,  and  cases  cited; 
Parsons  on  Shipping,  vol.  i,  p.  93. 

'  Lowthorp  V.  Smith,  I  Ha3rw.,  N.  C,  255,  and  compare  Bamardiston  v.  Chapman^ 
4  East,  121. 

•  Jacobs  V.  Seward,  4  L.  R.,  C.  P.,  328  ;  Barton  v.  Williams,  S  B.  &  Aid.,  395  5 
Fanar  V.  Beswick,  i  M.  &  W.,  682  ;  Mayhew  v.  Herrick,  7  C.  B.,  229. 

'  2  WnL  Saund.,  47a ;  Higgins  v.  Thomas,  8  Q.  B.,  9<>8 ;  Jones  v.  Brown,  25  L.  J., 
Ex.,  X45 ;  Mayhew  v.  Herrick,  7  C.  B.,  229. 

8  Monumenta  Juridica,  voL  2,  **  La  commune  d*01eron,"  p.  341,  ch.  63,  pp.  343, 
381 ;  vol.  3,  <<Les  costumes  de  la  Mar,**  53,  75,  79,  417. 

•  Monumenta  Juridica,  vol.  3,    "  Les  costumes  de  la  Mar,**  p.  449^  ch.  209,  p.  589, 
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judicial  decisions  of  the  courts,  and  are  thus  described : — ^''A  ship's 
husband  is  sometimes  appointed  merely  for  the  purpose  of  conduct- 
ing the  ordinary  and  necessary  concerns  of  the  ship  on  her  return 
to  her  proper  home. port ;  such  as  making  the  proper  entries  at  the 
custom  house ;  superintending  the  landing  of  the  cargo ;  procuring 
the  proper  surveys  of  damage  ;  settling  the  freight ;  and  other 
incidents  connected  with  the  discharge  of  the  cargo,  and  the 
termination  of  the  voyage.  But  generally,  the  person,  designated 
as  ship's  husband,  has  a  much  larger  authority,  and  is  understood 
to  be  the  general  agent  of  the  owners  in  regard  to  all  the  affairs 
of  the  ship  in  the  home  port.  As  such  general  agent,  he  is 
intrusted  with  authority  to  direct  all  proper  repairs  and  equip- 
ments, and  outfits  for  the  ship ;  to  hire  the  officers  and  crew  ;  to 
enter  into  contracts  for  the  freight  or  charter  of  the  ship,  if  that  is 
her  usual  employment ;  and  to  do  all  other  acts  necessary  and  proper 
to  despatch  her  for  and  on  her  intended  voyage.  But  his  authority 
does  not  extend  to  the  procuring  of  any  policy  of  insurance  on  the 
ship,  either  in  port,  or  for  the  voyage,  without  some  express  or 
implied  assent  of  the  owners."^  And  the  ship's  husband  who  has 
entered  into  a  charter-party  for  the  benefit  of  his  owners,  has  not 
authority  to  cancel  the  charter,  without  their  express  or  implied 
assent,  although  he  may  in  the  exercise  of  his  discretion  deem  it 
for  the  benefit  of  his  principals  to  do  so.  He  may  be  their  agent 
to  make  charters,  but  would  not  necessarily  be  their  agent  to 
unmake  them.*  He  is  ordinarily  the  agent  of  the  owners  in 
reference  to  the  affairs  of  the  ship  in  the  home  port,  but  sometimes 
his  duty  is  restricted  to  matters  of  minor  detail,  in  the  management, 
and  the  discharge  of  the  cargo.  Where  his  powers  are  not  expressly 
limited,  either  by  agreement  or  previous  or  usual  employment,  they 
are  those  of  a  ship's  husband  generally,  and  these  have  been  defined 
by  various  authorities  on  shipping  and  mercantile  law'  as  follows  : — 

1st  To  see  to  the  proper  outfit  of  the  vessel,  the  repairs 
adequate  to  the  voyage,  and  the  tackle  and  furniture  necessary 
for  a  seaworthy  ship  * 

2nd.  To  have  a  proper  master,  mate,  and  crew  for  the 
ship,  so  that  in  this  respect  it  shall  be  seaworthy. 

3rd.  To  see  to  the  due  furnishing  of  provisions  and  stores, 
according  to  the  necessities  of  the  voyage. 

4th.  To  see  to  the  regularity  of  all  the  clearances  from  the 
custom  house,  and  the  regularity  of  the  registry. 

5tli.  To  settle  the  contracts  and  provide  for  the  payment 
of  the  furnishings  which  are  requisite  in  the  performance  of 
those  duties. 

Stoiy  on  Agency,  s.  35,  p.  41 ;  8th  ed.,  1  Bell  Comm.,  ss.  426,  427,  428. 

'  Thomas  v,  Lewis,  4  Ux,  D.,  18. 

>  BeawesLex  Mercatoria,  6th  ed.,  vol.  2,  pp.  4^,  53 ;  Abb.  on  Ship.,  nth  ed.,  79 ; 
I  BeU*s  Comm.,  411,  s.  429,4th  ed.;  5th  ed.,  p.  504,  505  ;  7th  ed.,  553 ;  MacLaohlan 
on  Merchant  Shipping,  2nd  ed.,  p.  173. 

*  On  appointment  he  supersedes  the  master  as  to  contracts  of  afireightment. 
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6th.  To  enter  into  proper  charter-parties,  or  to  engage  the 
vessel  for  general  freight  under  the  usual  conditions ;  and  to 
settle  for  freight,  and  adjust  averages  with  the  merchants. 

7th.  To  preserve  the  proper  certificates,  surveys,  and 
documents,  in  case  of  future  disputes  with  insurers  or  freighters ; 
and  to  keep  regular  books  of  the  ship. 

His  powers,  where  not  expressly  limited,  may  be  described 
generally  as  those  requisite  to  the  performance  of  these  duties.^ 
But  he  has  not,  as  incident  to  his  agency — 

1st.  Power  to  borrow  generally  for  the  use  of  the  ship:* 
He  has  power  to  state  an  account  as  against  his  principals — 
which  will  bind  them — ^whether  he  has  funds  or  not  in  bis 
hands. 

2nd.  He  has  no  power  to  insure  or  to  bind  his  owners 
for  premiums.' 

3rd.  No  authority  to  pledge  his  owners  to  the  expenses  of 
a  law  suit.* 

4th.  He  cannot  accept  payment  for  freight  in  an  unusual 
manner,  or  abandon  his  lien.^ 

5th.  He  cannot  mortgage  the  entire  freight  as  against  his 
co-owners.®  Nor  has  he  power  to  assigfn  the  entire  freight  by 
way  of  security  for  money  advanced  to  him.'' 

6th.  He  cannot  delegate  his  powers.®  His  duties  and 
powers  are  often  defined  and  prescribed  by  special  agreement, 
which  governs  his  obligations  as  between  himself  and  the 
owners,  and  limits  or  extends  the  authority  which  he  would 
otherwise  enjoy  by  the  mere  fact  of  his  appointment.  Where 
no  agreement  has  been  made  with  him  by  the  owners,  his 
obligations  to  honesty  in  the  selection  and  appointment  of 
officers  and  of  tradesmen  to  supply  the  ship  is  fiduciary.  He 
is  bound  to  honesty  and  impartiality,  and  his  selection  of  a 
master  must  not  be  biassed  by  any  private  pecuniary  transac- 
tion.* 

The  ship's  husband  is  frequently  a  part  owner,  and  so  commonly 
IS  this  the  case  that  in  America  the  registration  statutes  speak  of 
him  as  "managing  owner."     He  is  the  general  agent  of  all  the 

^  Bell's  Comm.,  7th  ed.,  by  M'Laren,  vol.  I,  p.  553. 

*  Where  a  vessel  had  been  arrested  in  an  Adnuralty  suit  for  collision,  and  the 
managing  owner  obtained  her  release  by  bail,  the  other  owners  were  held  bound  to  the 
bail,  and  liable  to  the  amount  paid  under  the  bail  bond :  Barker  zf.Highley,  32  L  J.,  C.  P., 
270;  15C.  B.,  N.  a,  27. 

'  French  v.  Backhouse,  5  Burr.,  2727  ;  Bell  v.  Humphries,  2  Stark.,  345  ;  but  see 
contra:  Hooper  v.  Lusby,  4  Camp.,  66 ;  Hunt  v.  Royd Ex.  Ass.  Co.,  5  M.  &  S., 
47  ;  Beawes  Lex  Mercat,  6th  ed.,  47  ;  Paley  on  Agency,  loi,  109  ;  Story,  s.  35. 

*  Cam|)bell  v.  Stein,  6  Dow.,  135;  but  he  has  authority  to  bmd  his  co-owners  by 
giving  a  bail  bond  to  release  a  ship  :  Barker  v.  Highley,  15  C.  B.,  N.  S.,  37  j  32  L,  J., 
C.  P.,  270. 

»  Bell's  Comm.,  553,  vol  l,  7th  ed. 

*  Beynonz^.  Godden,  3  Ex.  D.,  263,  266,  per  Bramwell,  L.  J. 

''  Guion  V.  Trask,  29  L.  J.,  Ch.,  337  :    Per  Lord  Justice  Turner, 
8  Forbes  v,  MUne,  PhUip  &  Co.,  2  S.,  87,  N.  E.,  78. 

»  Card  and  anotherz;.  Hope,  2  B.  &  C,  661 ;  Grttnv.  Briggs,  6  Hare,  408 ;  Darby 
V,  Baines,  9  Hare,  372 ;  Abbott  on  Shipping,  nth  ed.,  79. 


Digitized  by  VjOOQ IC 


OWNERSHIP.  49 

owners  in  respect  to  all  the  affairs  of  the  ship  in  the  home  port.^ 
He  is  described  as  the  steward  at  land,  as  the  officer  bearing  that 
name  is  on  board  when  the  ship  is  at  sea.^ 

The  most  compendious  description,  however,  lies  in  the  term 
"  general  agent,"  as  his  duties  are  those  which  attach  to  that  relation- 
ship, and  involve  a  **  fiduciary  character  "  or  position  of  trust  and 
confidence  within  the  scope  of  his  agency.  Ordinarily,  the  duties 
of  the  ship's  husband  are  sufficiently  determined  by  usage,  and 
render  express  contracts  unnecessary.  In  the  larger  ports  his 
duties  are  often  more  restricted  than  in  those  in  which  the  division 
of  labour  is  less  ;  much  that  would  be  entrusted  to  him  in  a  small 
port,  being  performed  by  brokers,  shipchandlers,  shipping  agents, 
and  merchants  at  the  chief  shipping  places. 

An  authority  to  "  act  as  husband  of  a  ship "  without  more, 
would  not  confer  an  authority  to  insure  the  ship  either  in  port  or 
for  the  voyage.  To  enable  the  ship's  husband  to  do' that  with 
safety  he  must  either  have  a  general  direction  from  all  the  part 
owners,  or  from  one,  acting  for  the  rest,  or  a  particular  direction 
from  each,  or  the  assent  of  all  to  a  prior  authority.  A  direction  to 
insure  given  by  one  part  owner  would  not  bind  the  rest,  unless  such 
part  owner  was  authorized  to  represent  his  co-owners,  and  the 
general  authority  "to  act  discretionally "  would  not  enlarge  his 
powers,*  there  must  be  an  express  or  implied  assent  from  the 
owners.  And  if  he  has  the  authority  of  the  owners  of  the  ship 
to  enter  into  a  charter-party,  and  has  in  pursuance  of  such  autho- 
rity entered  into  such  a  contract,  he  has  no  power  to  cancel  the 
contract  on  behalf  of  or  in  the  interest  of  his  owners,  although 
for  their  benefit,  without  an  express  assent  on  their  part.  And 
commission  being  due  by  the  charter-party  to  the  charterers  on  the 
freight  with  primage  and  demurrage,  he  cannot  pay  the  charterers 
a  lump  sum  by  way  of  commission  without  express  authority  of  the 
owners."* 

He  cannot  enter  into  any  bargain  to  his  own  pecuniary  or 
peculiar  benefit  as  to  the  appointment  of  the  master  or  principal 
officers.  And  any  contract  founded  on  such  consideration  would 
be  void,*  as  would  any  agreement  for  secret  or  special  remuneration 
unknown  to  his  employers,  and  repugnant  to  or  inconsistent  with 
the  due  fulfilment  of  his  duties.®  And  if  he  undertake  additional  or 
supplementary  duties  beyond  those  incident  to  his  proper  functions, 

*  Story  on  Agency,  s.  35 ;  Parsons  on  Contracts,  vol.  2,  268,  6th  ed.  ;  French  v. 
Backhouse,  5  Burr.,  2727. 

'  Beawes  {Lex  Merc.,  6th  ed.),  52. 

'  French  v.  Backhouse,  5  Burr.,  2727.  It  is  not  such  a  necessary  expense,  as  are 
port  dues,  &c.,  as  to  be  incurred  without  authority,  but  yet  is  a  thing  so  proper  to  be 
done  that  very  slight  evidence  of  recognition  would  suffice  to  make  the  owners  liable. 
Griffiths  If.  Hicks,  15  L.  T.,  349*  per  Coleridge,}.,  N.  P. 

^  Thomas  and  another  v,  Lewis,  4  Ex.  D.,  18. 

»  Blachford  v,  Preston,  8  T.  R. ,  89. 

•  Harrington  v,  Victoria  Graving  Dock,  3  Q.  B.  D.,  549.  This  was  the  case  of 
mn  engineer,  but  the  same  rule  would  hold.  De.  Bussche  v,  Alt.,  8  Ch.  D.,  286  ;  Morgan  v, 
Elfurd,  4  Ch.  D.,  352  ;  Dunne  v,  English,  18  L.  R.,  Eq.,  524.  Williamson  v.  Barbour, 
9  Ch.  D.,  529. 
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the  courts  would  not  allow  him  the  remuneration  he  would  be 
entitled  to  pay  to  some  disinterested  person  for  the  regular  and 
proper  execution  of  these  duties.  The  principal  is  entitled  to  the 
benefit  accruing  from  the  extra  voluntary  exertions  of  the  agent  in 
his  behalf.  Thus,  where  a  trustee  acts  in  his  professional  capacity  as 
solicitor  for  the  benefit  of  the  trust,  or  a  mortgagee  acts  as  receiver, 
they  axe  not  respectively  entitled  to  remuneration  for  so  acting,  unless 
the  custom  of  the  port,  or  some  express  agreement,  would  sanction  it* 
The  rule  being  that  an  agent  must  account  to  his  principal  for  any 
profit  which  may  have  been  derived  by  virtue  of  the  agency.*  And 
he  would  not  be  allowed  to  accept  or  undertake  services  in  conflict 
with  or  antagonistic  to  his  duties  or  the  interests  of  his  employers, 
or  make  surreptitious  profits.  Thus  he  is  not  allowed  more  than 
the  cost  price  of  the  articles  which  he  may  himself  have  supplied.* 
For  this  reason,  where  the  ship  is  the  property  of  a  company  he 
may  be  a  shareholder  in  the  company,  but  cannot  exercise  the 
duties  of  a  director,  the  fiduciary  relationship  of  each  of  these 
offices,  viz.,  that  of  ship's  husband  and  director  being  incompatible.* 
Any  service  rendered  to  the  company  will  be  assumed  to  be  rendered 
as  director,  and  any  commission  and  agency  would  be  disallowed 
that  was  not  comprised  in  his  salary,  if  a  paid  director.^  So  a 
bargain  made  with  any  person  to  appoint  him  as  the  master,  if  an 
infringement  of  the  rights  of  the  other  co-owners  and  made  without 
their  knowledge  and  sanction,  would  be  set  aside  as  improper.®  The 
owners  of  the  major  interest  in  the  ship  are  entitled  to  the  choice  of 
the  persons  who  are  to  furnish  and  repair  her,  and  any  act  to  the 
prejudice  of  their  right  in  this  respect,  or  as  to  the  command  of  the 
ship  to  the  profit  of  the  agent,  would  be  considered  void,  as  contrary 
to  the  interest  and  rights  of  the  co-owners."' 

It  is  his  duty  to  render  strict  and  true  accounts  within  a 
reasonable  time  after  each  voyage  or  adventure,  and  if  there  is  un- 
reasonable delaly,  the  Supreme  Court  of  Justice,  Chancery  Division, 
will  compel  him  to  account,  and  if  there  has  been  gross  neglect  visit 
him  with  the  penalty  of  costs,*  and  the  Common  Law  Courts  afford 
relief  by  an  action  for  not  accounting.*  It  is  his  ordinary  duty  to 
receive  the  freight  and  pay  the  charges  of  the  voyage,  and  he  is 
entitled,  if  he  has  disbursed  his  own  moneys,  or  has  made  himself 
liable  for  advances  for  the  necessary  prosecution  of  a  voyage,  to 

•  Broughton  v.  Broughton,  24  L.  J.,  Ch.,  190. 

»  Carling*s  Case,  20  L.  R.,  Eq.,  580;  Tyrrell  v.  Bank  of  London,  10  H.  of  L.,  C. 
26  ;  Hay's  Case,  10  L.  R.,  Ch.,  593. 

»  Ritchie  r.  Couper,  28  Beav.,  344 ;  De  Bussche  v,  Alt,  8  Ch.  D.,  286. 

•  Benson  v,  Heathorn,  i  Y.  &  C.,  326,  341. 

•  -».,  341. 

•  Caid  V.  Hope,  2  B.  &  C,  661. 

duties 
Co., 
3   Ap. 
D.,552- 

•  Fearse  v.  Green,  i  T.  &  W.,  135,  139. 

•  Topham  v,  Braddick,  i  Taunt,  572. 
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sue  and  recover  for  such  advances  before  the  expiration  of  the 
voyage,  or  make  such  expenses  a  first  charge  on  the  freight,*  and 
pay  himself  in  preference  to  any  other  creditors,  who  have  no 
charge  or  lien  for  supplies,  first  in  order  of  time.* 

If  in  the  recovery  of  freight  he  makes  an  unfounded  demand,  or 
act  in  an  unauthorized  way,  but  on  behalf  of  the  owners,  they  are 
liable,  even  though  not  cognizant  of  such  demand.  And  a  co-owner 
who  was  not  privy  to  the  appointment  of  the  agent,  and  who  does 
not  interfere  in  the  management  of  the  ship  will  be  liable,  if  the 
agent  were  acting  within  the  scope  of  his  duty,  as,  or  at  the  instance 
of,  the  managing  owner.*  But  the  collection  of  freight  is  in  the 
province  of  the  ship's  husband  in  the  adventure  of  earning  it,  in 
which  all  the  co-owners  are  equally  in  proportion  to  their  shares 
interested,  but  he  would  have  no  implied  authority  to  bind  the  co- 
owners  in  reference  to  an  alteration  in  the  build  of  the  ship,  as  for 
a  contract  for  lengthening  it.  The  interest  of  the  respective  owners 
in  the  subject  matter  of  the  ship  is  several  and  divided,  but,  as  to 
the  earning  of  freight,  is  joint ;  and  it  is  only  in  the  joint  under- 
taking in  which  he  acts  as  their  agent.*  But  although  he  has  power 
to  act  as  agent  in  the  collection  of  the  freight,  he  cannot,  although 
himself  a  part  owner,  as  matter  of  right  assign  the  entire  freight  by 
way  of  security  for  money  advanced  to  him  to  the  prejudice  of  his 
co-owners,*  even  if  representing  the  majority  in  interest,  though 
cases  might  perhaps  arise  in  which  he  would  be  so  empowered  to 
act.  And  the  right  of  the  ship's  husband  to  be  repaid  out  of  the 
freight  for  advances  made  on  account  of  the  ship  is  a  right  of  lien 
or  retainer,  and  not  in  the  nature  of  a  charge  on  the  freight ;  and, 
therefore,  if  he  is  removed  from  his  office  by  the  owners  before  he  is 
in  a  position  to  receive  the  freight,  an  assignee  of  his  interest  in  the 
freight  cannot  maintain  a  claim  to  it  as  against  the  owners.®  And 
for  any  extraordinary  purpose,  and  for  the  alterations  in  building 
or  rig  which  are  not  in  the  nature  of  repairs,  the  agent  would 
require,  as  in  other  cases  where  acting  beyond  the  ordinary  scope 
of  his  employment,  an  express  authority  from  his  principal.  If  such 
an  authority  has  once  been  given  and  acted  upon,  it  cannot  after- 
wards be  revoked,  unless  such  revocation  can  be  proved  to  have 
been  made  before  it  was  acted  on,  and  before  orders  were  given  for 
work ;  the  co-owner  is  liable  on  his  express  authority,  unless  he  can 
show  no  action  had  been,  previously  to  the  revocation,  taken  on  his 
authority^    And  the  owners  are  liable  for  work  done,  and  for  all 

*  Holderness  v.  Shackcls,  8  B.  &  C,  612 ;  Lindsay  v.  Gibbs,  2  Jur.,  N.  S.,  1039, 
4«/.,  779,  22  Beav.,  522  j  Green  z^.  Briggs,  6  Hare,  395,  405  ;  Beynon  v.  Godden,  3 
Ex.   D.,263. 

'  Green  v.  Briggs,  id, 

'  Coulthurst  V,  Sweet,  i  L.  R-,  C.  P.,  649  ;  Barkens.  Highley,  15  C.  B.,  N.  S.,  27  ; 
32  L.  J.,  C.  P.,  270;  Ewbank  v,  Nutling,  7  C.  B.,  797. 

*  Chappell  V,  Bray,  30  L.  J.,  Ex.,  24 ;  French  v.  Backhouse,  5  Burr.,  2727; 
Lmdsay  V.  Gibbs,  4  Jur.,  N.  S.,  779,  22  Beav.,  522. 

*  Guion  v.'Trask,  29  L.  J.,  Ch.,  337,  340,  per  L.J.  Turner. 

*  Beynon  v.  Godden,  3  Ex.  D.,  263. 
'  Chappell  V.  Bray,  30  L.  J.,  Ex.,  24. 
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the  proper  and  necessary  contracts  he  may  enter  into  for  repairs,^ 
and  in  considering  what  are  necessary  and  proper  it  would  be  no 
defence  to  say  that  repairs  have  been  made  which  were  too  sub- 
stantial to  be  exhausted  in  the  voyage  to  be  undertaken,  and  with 
respect  to  which  they  are  made,  so  long  as  they  are  such  as  a 
prudent  person  acting  in  the  interests  of  all  concerned  might 
sanction  and  consider  necessary.^  It  has  been  decided  that  the 
owners  of  a  ship  could  not  sue  and  recover  from  the  bankers  with 
whom  the  ship's  husband  kept  his  account,  for  arrears  of  money 
due  to  them,  as  there  was  no  privity  of  contract  between  them. 
The  banker  was  accountable  only  to  his  customer,  although  a 
separate  account  with  them  was  in  the  name  of  the  ship.' 

As  a  general  agent  the  ship's  husband  has  printd  facie  an 
authority  to  order  and  pledge  the  credit  of  all  the  owners  for  all 
necessary  repairs.  But  the  course  of  dealing  may  be  such  that  the 
tradesman  may  have  given  exclusive  credit  to  the  managing  owner 
or  ship's  husband,  as  in  any  other  case  of  agency.  In  other  words, 
the  principal's  credit  may  have  been  renounced  ;  the  agent's  credit 
may  have  been  accepted.*  But  where  a  tradesman  who  had  supplied 
goods  to  a  ship  sent  in  his  account  to  the  ship's  husband,  and  took 
bills  for  the  amount  which  were  renewed,  it  was  held  that  the 
remedy  against  the  owner  was  not  lost ;  and  unless  the  bills  had  been 
taken  as  money,  and  under  such  circumstances  as  would  have 
satisfied  a  plea  of  payment,  there  was  no  discharge  of  the  principal* 
The  question  whether  it  is  intended  as  a  settlement  and  adoption 
of  the  agent  as  the  sole  debtor,  is  a  question  for  the  jury,  and  where 
the  tradesman  having  the  opportunity  of  receiving  cash  voluntarily 
from  motives  of  his  own  accepts  a  bill,  a  jury  may  find  that  there 
has  been  an  election  in  favour  of  the  credit  of  the  agent.®  But  it 
would  be  otherwise  where  he  could  not  obtain  payment  in  any  other 
way  than  by  bill,  and  a  payment  of  freight  by  bill  to  a  managing 
owner,  who  is  also  the  master,  is  a  payment  if  accepted  as  such 
voluntarily  by  the  master.' 

*  Whit  well  V.  Perrin,  4  C.  B.,  N.  S.,  412 ;  Preston  v,  Tamplin,  2  H.  &  N.,  363,  2 
id,y  684  ;  Thompson  c.  Finden,  4  C.  &  P.,  158  ;  Gieen  v.  Briggs,  6  Hare,  395  ;  Lewin 
V,  The  East  India  Cottipy.,  Peake,24i  ;  Lindsay  v,  Gibbs,  4  Jur.,  N.  S.,  779,  22  Beav., 
522. 

*  Green  v,  Briggs,  6  Hare,  395. 

»  Sims  V.  Brittain,  4  B.  &  Ad.,  375  ;  Exp,  Gribble,  3  Dea.  &  C,  339. 

*  Thompson  v.  Finden,  4  C.  &  P.,  15S. 
Robinson  v.  Read,  9  B.  &  C,  449,  distinguishing  Reed  v.  White,  infra. 
Reed  v.  White,  5  Esp.,  122 ;  Smith  v,  Ferrand,  7  B.  &  C,  19. 
Strong  V,  Hart,  6  B.  &  C.,  160. 
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CHAPTER   IIL 

OWNERSHIP  OF  SHIPS— LIABILITY  FOR  SUPPLIES. 

The  possession  and  proprietorship  of  ships,  as  of  other  species  of 
property,  involve  responsibilities  and  duties  as  well  as  privileges. 
By  recent  legislation  Parliament  has  attempted  to  fix  the  managing 
owner,  as  far  as  possible,  with  some  identification  with  the  ship,^ 
but  it  has  been  at  all  times  a  difficult  problem  to  ascertain  who,  in 
certain  contingencies,  was  the  principal  connected  with  the  ship, 
in  reference  to  its  liabilities,  and  who  was  the  actual  and  beneficial 
owner,  and  responsible  for  its  contracts  or  burthens.  In  primitive 
times  the  managing  owner  was  frequently  master,  and  ordinarily 
sailed  with  the  ship.^  This  arrangement  simplified  proceedings  in 
dealing  with  the  ship.  He  was  the  acting  principal  liable  for  the 
negligence  of  servants  and  agents,  and  for  necessaries  and  material 
supplied.  In  modem  times,  it  has  been  much  more  diflftcult  to 
trace  and  follow  the  person  really  responsible  for  some  or  all  of 
the  contracts  of  the  ship,  in  cases  of  imperfect  sale,  of  partial 
or  complete  demise,  or  of  ownership,  not  legally  or  equitably 
established,  and  in  the  case  of  necessaries  supplied,  rates,  dues, 
and  chaises.'  The  shipowner  is  liable  for  damage  done  by  his 
ship  to  otiher  ships,  persons,  or  property  ;*  and  for  non-observance 
or  wilful  disobedience  of  statutory  regulations,  as  to  lights,  signals, 
&c,  enuring  in  damage  to  person  and  property.*  He  is  the  person 
primarily  liable  on  contracts  of  affreightment  and  charter-parties, 
and  has  duties  imposed  on  him  by  law,  in  respect  of  such  con- 
tracts ;  and  also  in  reference  to  all  contracts  of  carriage,  either  as  a 
common  carrier  or  otherwise.  He  is  liable  for  delay  in  sailing,®  for 
the  unseaworthiness  of  his  ship  civilly^  and  criminally,*  for  bad 

*  Merchant  Shipping  Act,  1854,  ss.  45,  54 ;  39  &  40  Vic,  c.  80,  ss.  22,  36. 
'  Monumenta  Juridica,  Vol.  3,  p.  262-4,  p.   462,  ch.  214,  p.  q82;ch.  239. 

>  The  I  &  2  Wm.  IV.,  c.  52.  The  West  India  Dock  Act  (Loc.),  s.  78,  makes  the 
person  in  charge  or  command,  as  well  as  the  master  or  owner,  liable  for  the  payment  of 
rates  and  charges  nnder  their  Act. 

*  The  Sylph.  2  L.  R.,  A.  &  E.,  24. ;  The  Beta,  2  L.  R.,  P.  C.,447  >  The  Industrie, 
3  L.  R.,  A.  &  E.,  303  ;  The  Uhla,  2  L.  R.,  A.  &  E.,  29,  n, ;  The  Guldfaxe,  li  325  ; 
Smith  V,  Brown,  6  L.  R.,  Q.  B.,  729,  diss,  from  the  Beta  ;  James  v.  The  L.  &  &  W. 
R.,  7  L.  R.,  Ex.,  287  ;  41  L.  T.,  Ex.,  186. 

*  Merchant  Shipping  Act,  1862,  ss.  27,  28,  29. 

*  Daris  v,  Garrett,  4  M.  &  P.,  540  ;  6  Bing.,  716;  Freeman  v,  Taylor,  I  M.  &  S., 
182;  8  Bing.,  124;  Rurdessos,  vol.,  iii,  pp.  126,  133,  135;  Christoffersen  ».  Hansen, 
7  L.  R.,  Q.  B.,  509. 

'  Emerigon,  tom.  i.,  pp.  373,  374;  Roccns.,  Nos,  19,  57»  69 ;  Ord.  of  Rotterdam, 
2  Magens,  p.  loi  :  Molloy,  book  ii.,  ch.  2,  s.  10 ;  Well  wood's  S^  Laws,  p.  22,  tit.  7. 

*  38  A  39  Vic.,  c.  88,  88.  7  &  9  ;  repealed,  and  in  part  re-enacted  by  39  &  40  Vic, 
c  80,  s.  5. 
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Stowage,*  for  breaches  of  the  contract  of  carriage  generally,'  for  the 
n^ligence  of  his  servants  and  all  persons  employed  in  his  ship,  in- 
cluding the  pilot,  when  such  pilot  is  not  employed  by  compulsion  of 
law ; '  and  generally  for  all  the  lawful  contracts  entered  into  by  the 
master  in  the  course  of  his  employment,  and  for  the  breaches  thereof 
and  wrongful  acts  within  the  scope  of  his  delegated  authority  * 

On  the  other  hand,  the ,  owner  is  the  person  entitled  to  freight ; 
is  the  person  to  whom  it  is,  in  the  first  instance  due,  and  has  a 
common  law  possessory  lien  for  such  freight*  He  has  a  right  of 
claim  in  cases  of  general  average  to  contribution  against  the  owners 
of  cargo,  as  well  those  with  whom  there  is  privity  of  contract,  as 
those  with  whom  there  is  not.®  He  has  also  (by  his  master)  in 
certain  events  and  contingencies,  limited  rights  of  ownership  over 
the  cargo  entrusted  to  him,  as  a  right  of  jettison,  hypotheca,tion,  and 
even  of  sale,  in  cases  of  great  emergency.'' 

He  is  also  protected  by  law,  and  his  common  law  liability  for 
loss  of  goods,*  and  for  injuries  thereto,  is  restricted  by  statute.*  He 
is  empowered  to  land  goods,  and  retain  his  lien,  and  after  the 
lapse  of  a  certain  time,  if  his  lien  is  not  discharged,  and  no  deposit 
of  money  equivalent  to  his  demand  is  made,  may  empower  the 
warehouse  keeper,  with  whom  he  may  place  the  goods,  to  sell  them.*^ 
And  he  is  also  further  protected  in  cases  of  carriage  and  collision." 

From  these  considerations,  it  sometimes  becomes  of  importance 
to  ascertain  who  is  the  owner.**  And  in  cases  of  supplies  of  neces- 
saries and  repairs  to  a  ship,  it  is  very  frequently  material  to  ascertain, 
not  merely  who  is  the  registered  or  nominal  owner,  but  the  true 
and  beneficial  owner  or  principal,  whose  credit  has  been  pledged, 
for  whose  profit  the  ship  is  employed,  and  who  is  liable  to  the 

*  Schuster r.  M*Kellar,  7  E.  &  B.,  704;  Roberts  r.  Shaw  and  others,  32  L.  J., 
Q.  B.,  308  ;  Blakie  v,  Stcmbridge,  28  L.  J.,  C  P.,  329;  The  SL  Cloud,  8  L.  T., 
N.  S.,  54 ;  The  Pieve  Superiore,  5  L.  R.,  P.  C.,482;  43  L.  J.,  Ad.,  20.;  The  Southampton 
Steam  Collier  Company  v.  Clarke,  6  L.  R.,  Ex.,  53;  Sandeman  v,  Scurr,  2  L.  R., 
Q.  B.,  86 ;  Coegs  v.  Biemard,  2  Ld.  Raym.,  909 ;  i  Smith,  L.  C,  and  notes  thereto ; 
Nugent  V,  Smith,  i  C.  P.  D.,  433. 

»  Notara  v.  Henderson,  7  L.  R.,  Q.  B.,  225 ;  41  L.  J.,  Q.  B.,  158 ;  Owners  of 
the  Fanny  M.  Carvill,  44  L.  J.,  Ad.,  34;  Featherston  r.  Wilkinson,  8  L.  R.,  Ex., 
122  ;  Emerigon,  p.  377  ;  Laveroni  v,  Dniry,  8  Ex.,  166  ;  22  L.  J.,  Ex.,  2. 

»  Ex  p,  Ferguson  &  Hutchinson,  6  L.  R.,  Q.  B.,  280 ;  40  L.  J.,  Q.  R,  105 ;  The 
Volant,  I  W.  Rob.,  383;  17  &  18  Vic,  c  104,  s.  388,  ss.  J502  to  516;  The  General 
St.  N.  Company  v.  The  L.  &  Ed.  Shipping  Co.,  2  Ex.  D.,  467. 

*  Grant  v,  Norway,  10  C.  B.,  665  ;  20  L.  J.,  C.  P.,  93  ;  Arthur  v.  Barton,  6  M.  & 
W.,  138  ;  Gunn  v.  Roberts,  9  L.  R.,  C.  P.,  331. 

^  Mors  V,  Slue,  Raym.,  220;  I  Vent.,  190,  238;  2  Lev.,  69;  Peek  cr.  Larsen, 
12  L.  R.,  Eq.,378. 

«  Birkley  2f.  Presgrave,  I  East,  220;  Plummer  v.  Wildman,  3  M.  &  S.,  482 ;  Power 
V,  Whitmore,  4  M.  &  S.,  141 ;  Hallett  v,  Wigiam,  9  C.  B.,  580;  Wilson  and  another  v. 
Bank  of  Australasia,  2  L.  R.,  Q.  B.,  203;  Harrison  v.  Bank  of  Australasia,  7  L.  R., 
Ex.,  39;  41L.  J.,  Ex.,  36. 

'  Consolato  del  Mare,  Ch.  253;  Laws  of  Oleron,  i ;  French  Ord.  Liv.,  2  Tit,  i ;  2 
Magens,  107 ;  Tremenheere  v.  TresiUian,  i  Sid.,  452. 

**  Merchant  Shipping   Act,  1854,  s.   502  (except  504  and   505,  repealed)  to  516; 


Merchant  Shipping  Act,  1862. 
•  2S&26  Vic,  c.  63,  8S.5 
>•  25  &  26  Vic,  c  63,  ss.  73, '7a 


54,56. 


"  Act  of  1862.     /^.,s.  54. 

^*  Sandeman  v.  Scurr,  2  L.  R.,  Q.  B.,  8d 
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tradesman  who  has  effected  the  repairs,  or  made  the  supplies. 
Such  person  is  often  distinct  from  the  apparent,  and,  in  some  cases, 
from  the  actual  owner  of  the  ship.  For  in  such  cases  a  ship,  which 
is  a  floating  house,  may  have  an  occupant  who  is  neither  owner  nor 
beneficiary,  who  may  have  ordered  goods,  and  who  is  either  himself 
responsible,  or  is  the  agent  of  some  other  qualified  person,  who  has 
clothed  him  with  authority. 

The  Merchant  Shipping  Acts  require  every  ship  to  be  registered 
and  a  declaration  of  ownership,  and  that  no  person  shall  be  entitled 
to  be  registered  as  owner  of  a  ship,  or  of  any  share  therein,  until  he 
has  made  and  subscribed  a  declaration,^  but  no  penal  disability,  such 
as  existed  in  previous  Acts,^  attaches  to  an  ownership  not  so  regis- 
tered. As  trusts  and  beneficial  interests  are  now  recognized,  owner- 
ship is  concealed.  The  register  no  longer  supplies  the  master  key. 
The  registry  often  assists  in  tracing,  and,  in  the  absence  of  every  re- 
butting circumstance,  will  occasionally  supply  the  name  of  the  owner 
who  is  to  be  made  responsible  for  the  supply  of  necessaries  ;  but  it 
was  said  by  one  judge,  that  it  no  longer  oSqts  primd  facie  proof  of 
liability.'  To  point  out  who  would  be  ordinarily  responsible,  it  would 
be  as  well,  therefore,  to  lay  down  certain  rules  on  the  point : — 

1.  That  person  is  liable  to  whom  credit  is  given,  and  such 
person  is  not  necessarily  the  owner  in  fact. 

2.  Title  is  not  necessarily  the  test  of  liability ;  in- 
debtedness often  depends  on  contract* 

3.  That  person  is  liable  whom  facts  and  events  prove  to 
be  liable.  He  who  has  the  benefit  of  work  done  and  the  profit, 
is  liable  to  those  who  do  such  work.* 

4.  The  registered  owner  is  primd  facie  liable,  but  that 
presumption  may  be  rebutted. 

5.  A  mortgagee,  though  absolute  owner  at  law,  even  if 
registered  as  owner,  is  not  necessarily  an  owner  to  be  charged 
until  he  takes  possession  of  the  ship,  or  does  some  act  equivalent 
thereto.® 

6.  Such  mortgagee,  if  registered  as  owner,  may  be  deemed 
liable  if  he  suffer  credit  to  be  obtained  in  his  name,  or  it  is  in 
fact  given  to  him. 

7.  The  liability  of  the  owner,  in  any  event,  when  not  per- 
sonally created,  is  bounded  by  the  authority  of  the  master  or 
agent  pledging  his  credit,  when  he  has  not  by  apparent  autho- 
rity enlarged  it. 

^  Merchant  Shipping  Act,  1854,  ss.  19,  38. 

»  26  Geo.  III.,  c.  60;  27  Gca  III.,  c.  19;  34  Geo.  III.,  c.  68;  4  Geo. IV.,  c.  41,  *•  4- 

»  Per  Cresswell,  J.,  in  Hackwood  v,  Lyall,  17  C.  B.,  at  125 ;  Abb.  on  Ship.,  sth  ed., 

ift;  Frost  v.  Oliver,  22  L.  J.,  Q.  B.,  353 ;  2  E.  &  B.,  301  ;  Hibbs  v,  Ross,  I  L.  R., 

Q.B.,  534,  contra,  per  Blackburn  and  Lash,  J  J. 

*  Annett  v.  Carstairs,  3  Camp.,  356,  per  EUlenborough,  C.  J. 

»  Reeve  v,  Davis,  I  Ad.  &  £.  at  p.  316.  per  Littledale,  J.  ;  3  N.  &  M.,  873 ;  Rich 
V,  Coe,  Cowp.,  639  ;  I  T.  R.,  108  n. ;  Tolson  v.  Hallett,  Amb.,  %^\  Ex  p.  Bland, 
2  Rose,  91 ;  Jennings  r.  Griffiths,  R.  &  M.,  42;  Cox  v,  Reid,  ib,y  199;  Mitcheson 
r.  Oliver,  5  E.  &  B.,  419  \  25  L.  J.,  Q.  B.,  39 ;  Frost  v.  Oliver,  22  L.  J.,  Q.  B.,  353  ;  Myers 
V.  Willis,  17  C.  B.,  77  ;  Young  v,  Brander,  8  East,  10 ;  Frazer  v.  Marsh,  13  East,  238. 

•  Rosden  v.  Pope,  3  L.  R.,  Ex.,  269. 
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8.  The  master  may  pledge  the  credit  of  the  owner,  for  all 
things  necessary  for  the  due  and  proper  prosecution  of  the 
voyage  on  which  the  ship  is  engaged,  in  a  foreign  port  where 
the  owner  has  no  agent ;  or  if  in  an  English  port,  in  cases  of 
emergency,  where  the  owner,  or  his  representatives,  cannot  be 
communicated  with.^ 

9.  Things  necessary  may  include  repairs  or  even  money, 
and  are  things  reasonably  fit  and  proper  for  the  voyage,  under 
the  circumstances  of  the  case.^ 

10.  The  master  may,  by  express  contract,  make  himself 
personally  liable. 

11.  The  owner  may,  by  express  contract,  make  himself 
personally  liable. 

12.  Where  the  master  does  not  himself  contract,  he  is  not 
impliedly  liable.* 

13.  By  abandoning  the  security'  of  either  the  beneficial 
owner  or  principal,  or  the  master  alternatively,  as  by  suing  one 
to  judgment,  the  remedy  is  gone  against  the  other.* 

An  owner  of  a  ship  is  not  responsible  as  such  for  goods  supplied 
to  his  ship  on  the  orders  of  the  master,  unless  there  has  been,  in 
fact,  a  contract  by  him,  or  orders  given  by  the  master  as  for  him. 
The  liability  to  pay  for  necessary  supplies  to  a  ship  depends 
rather  on  the  contract  itself  than  on  the  nominal  ownership  of  the 
ship,  and  a  master  appointed  with  the  privity  and  consent  of  the 
sole  registered  owner,  cannot  render  such  owner  liable,  although 
the  goods  were  bond  fide  supplied  on  his  credit,  unless  such  owner 
has  sanctioned  the  master  appearing  and  acting  as  his  master  and 
for  him,  and  the  goods  were  supplied  on  the  faith  of  such  holding 
forth  by  the  principal  of  the  agent's  authority.*  But  this  test  is  by 
no  means  conclusive.®  The  question  of  liability  for  supplies  depends 
on  the  ordinary  laws  of  agency,  as  do  many  other  responsibilities 
in  contract  and  tort,  and  the  principal  may  be  regarded  as  to  many 
intents  the  true  owner,  as  distinguished  from  the  registered  or 
nominal  owner.  And  the  master,  or  ship's  husband^  who  obtains 
goods  on  credit,  does  so,  in  the  absence  of  express  agreement,  on 
the  credit  of  the  owners  of  the  ship,  whoever  they  may  be,  and 
where  a  ship's  husband  died  insolvent,  and  goods  had  been  supplied 
to  the  ship  on  his  credit  before  his  death,  Lord  Hardwicke  held 
that  the  owners  were  liable,  unless  there  had  been  some  fraud  or 
imposition.''  And  in  another  case  where  the  master  had  received 
the  money  to  pay  material  men,  but  did  not  pay  them,  it  was  held 
that,  on  his  default,  the  co-owners  must  pay  according  to  their 

*  Westcrdell  r.  Dale,  7  T.  R.,  306  ;  Evans  ».  Williams, 73.,  481  n.  ;  Arthurs.  Barton, 
6  M.  &  W  ,  138 ;  Edwards  v.  Havill,  14  C.  R,  107. 

*  Story  on  Agency,  s.  122  ;  Abbott  on  Shipping,  p.  121  ;  Weston  v,  Wright,  7  M.  &  W., 
396 ;  Arthur  v.  Barton,  6  M.  &  W.,  138 ;  Robinson  v,  Lyall,  7  Price,  592. 

'  Boson  V,  Sandford,  2  Salk.,  440  ;  Farmer  v,  Davies,  i  T.  R.,  108. 

*  Priestley  v,  Femie,  34  L.  J.,  Ex.  172. 

*  Mitcheson  v.  Oliver,  5  E.  &  B.,  419,  445,  per  Parke,  B. 

*  Frost  V,  Oliver,  22  L.  I.,  Q.  B.,  353  ;  2  E.  &  B.,  301. 
^  Tolson  V,  Hallett,  Amb.,  269. 
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respective  shares.  That  the  master  was  the  agent  of  all,  and  they 
were  the  principals.^  And  where  in  like  manner  a  ship's  husband 
had  received  moneys  to  pay  the  tradesmen,  and  had  not  paid  them, 
the  owner  was  held  liable,  for  he  can  be  discharged  only  by  positive 
agreement,  or  by  necessary  inference  that  those  who  did  the 
repairs  have  abandoned  the  security  of  the  owner  and  principal 
for  that  of  the  agent.^  And  the  master  of  the  ship  is  not  impliedly 
liable,  where  he  has  not  himself  contracted,  as  the  owner  is,  for  he  is 
but  an  digQnt^  primd  fade.  The  repairer  of  a  ship  has  his  election 
to  sue  the  master  who  employs  him,  and  who  has  ordered  the 
repairs,  or  the  owners  ;  but  if  he  undertake  the  work  on  a  special 
promise  from  either,  the  other  is  discharged.  The  master  may 
become  liable  on  his  own  contract,  if  he  do  not  stipulate  against 
his  personal  liability,  and  confine  the  credit  to  the  owners.* 

The  owners  contracting  personally  may  also  exclude  the  master's 
liability.*  In  addition,  shipwrights,  who  are  sometimes  also  called 
material  men,  and  shipbuilders,  have  a  possessory  lien  on  the  ship 
where  the  agreement  made  is  for  payment  in  ready  money,*  and 
such  lien  is  for  building,  repairing,  or  equipment  J  But  the  lien  is 
a  common  law  lien  only,  and  dependent  on  possession,  and  is  lost 
by  abandonment  of  the  possession.  By  the  civil  law,  a  maritime 
lien  independent  of  possession  was  granted  to  a  material  man  for 
necessaries  supplied  or  repairs,  but  such  a  lien  is  not  recognized  by 
English  law.  The  3  &  4  Vic,  c.  65,  s.  6,  enacts  that,  in  the  case 
of  foreign  ships  or  sea-going  vessels,  the  High  Court  of  Admiralty 
shall  have  jurisdiction  to  decide  all  claims  and  demands  whatsoever 
for  necessaries,  and  the  fifth  section  of  the  Act  of  1861  *  further 
extends  this  provision  to  claims  for  necessaries  supplied  to  any 
ship  elsewhere  than  in  the  port  to  which  the  ship  belongs,  unless 
any  owner  or  part  owner  is  domiciled  in  England  or  Wales,  but  this 
enactment  has  been  held  to  confer  no  maritime  lien ;  •  and  by 
another  section  the  same  Act  confers  powers  where  the  vessel  is 
under  arrest  to  the  Court  over  claims  for  building,  repairing,  or 
equipping  any  ship.*^  The  possessory  lien  of  the  shipwright  or 
shipbuilder  may,  however,  be   lost  or  surrendered,  either  by  an 

*  Bnxton  v.  Snce,  i  Ves.,  Sen.,  154  (174S). 

*  Stewart  v.  Hall,  2  Dow,  29 ;  Thompson  v.  Fmden,  4  Car.  &  P.,  158. 

*  Boson  V.  Sandford,  2  Salk.,  440 ;  Farmer  v.  Davies,  i  T.  R.,  108. 

^  Gambam  v.  Bennett,  2  Str.,  816  (2  Geo.  II.) ;  Hussey  v.  Christie,  9  East,  426,  433, 
per  Ellenborough,  C.J. 

*  Hoskins  v.  Slajrton,  Cases  temp.  Hard,  376 ;  Priestley  v,  Femie,  34  L.  J.,  Ex,, 
172 ;  Curtis  v,  Williamson,  10  L.  R.,  Q.  B.,  57,  6a 

*  Raitt  V,  Mitchell,  4  Camp.,  146  ;  Spartali  v.  Benecke,  10  C.  B.,  at  p.  223 ;  The 
Gustai;  I  Lush,  506 ;  The  Nordstjemen,  Swa.,  260;  Franklin  v.  Hosier,  4  B.  &  Aid., 
341 ;  Thames  Ironworks  Co.  (Limited)  v.  Derrick  Co.,  I  J.  &  H.,  93 ;  29  L.  J., 
Ch.,  714. 

'  The  Neptune,  3  Hagg.  at  p.  142;  The  Scio,  I  L.  R.,  A.  &  E.,  353;  The  Two 
EUcns,  3  L.  R.,  A.  &  E.,  345,  4  L.  R.  P.  C,  161. 

*  24  Vic.,  c.  10,  Admiralty  Court  Act ;  Wcsterdell  v.  Dale,  7  T.  R.,  312 ;  Watkinson 
V.  Beraadiston,  2  P.  Wms.,  367  ;  lustin  v,  Ballam,  i  Salk.,  34. 

*  The  Pacific,  Br.  &L.,  243  ;  The  Aneroid,  2  P.,  D.,  189  ;  The  Pieve  Superiore,  5 
L,  R.,  P.  C,  482  ;  and  n.  7,  supra. 

"S.4. 
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express  agreement,  which  excludes  it,  or  is  inconsistent  with  its 
existence;  and  an  agreement  for  a  stipulated  term  of  credit 
is  inconsistent,  and  in  certain  ports  a  custom  exists,  as  in  the  East 
India  trade  in  the  Port  of  London,  which  has  been  held  to  ex- 
clude it.^  And  the  shipwright  cannot  charge  rent  while  his  lien  is 
exercised.* 

In  an  early  case.  Lord  Mansfield  stated  that,  whoever  supplied  a 
ship  with  necessaries  had  a  treble  security, — i.  The  person  of  the 
master.  2.  The  specific  ship.  3.  The  personal  security  of  the 
owners,  whether  they  know  of  the  supply  or  not'  Lord  Kenyon, 
in  subsequently  commenting  on  this  case,  stated  that  the  propo- 
sitions were  laid  down  too  broadly,  and  the  absence  of  a  maritime 
lien  shows  that  there  is  no  security  of  the  ship,  if  not  under  arrest ; 
and  Lord  Hardwicke,  in  a  prior  case,  appears  to  have  entertained 
a  doubt  whether  the  master  could  bind  the  owners,  without  some 
evidence  of  express  authority  or  assent,  when  he  was  only  acting 
for  the  managing  owner  or  ship's  husband,  and  directed  a  trial  at 
law  to  determine  whether  the  other  co-owners  were  liable.*  And 
although,  in  subsequent  cases,  the  master  and  owner  were,  both 
recognized  as  being  liable,  the  reasons  assigned,  "  That  the  master 
is  liable  as  making  the  contract,  and  the  owner  as  choosing  him," 
have  not  been  considered  unimpeachable,*  as- the  master  may  be 
selected  by  the  owner  without  the  relationship  of  principal  and 
agent  being  thereby  established,  as  the  master  selected  by  a  vendor 
may  be  transferred  with  a  ship  to  the  vendee,  who  may  retain  him 
in  his  service,  and  authorize  him  to  order  goods  on  his  behalf. 
But  although  Rich  v,  Coe  ceased  for  a  time  to  be  law,  it  may  now 
be  said  to  be  re-affirmed  in  effect  by  modem  legislation,  and  a 
person  supplying  a  ship  with  necessaries  has  often  the  three 
securities  indicated  above,  and  in  certain  cases  may  have  more. 

The  limitation  of  the  master's  authority  restricts  his  power. 
First:  he  can  charge  his  principal  only  with  such  things** as  a 
prudent  owner  would  himself  order,  or  consider  necessary,  for  the 
particular  voyage  on  which  the  vessel  is  engaged  if  he  were  himself 
present."  Secondly  :  only,  in  the  event,  that  neither  the  owner  nor 
his  recognized  agent,  able  to  pay  for  the  supplies,  or  to  obtain  them 
on  credit,  is  actually  present  at  the  port.  Failure  to  prove  the 
existence  of  either  of  these  elements,  is  a  failure  in  proving  the 
necessary  authority  in  the  master  to  bind  the  owner.*  This  is 
in  analogy  with  the  law  which  governs  the  master's  powers  to 
hypothecate  the  ship,  or  to  sell  the  cargo.  In  such  cases  attempts 
have  been  made  to  contend  that  if  the  person  advancing  money  did 

*  RmU  r.  Mitchell,  4  Camp.,  146. 

'  Somes  V,  British  Empiie  Shipping  Co.,  30  L.  J.,  Q.  B.,  229 ;  28  L.  J.,  Q.  B.,  220; 
8  H.  of  L.,  338 

»  Rich  V,  Coe,  2  Cowp.,  636  (i777)- 

*  Buxton  ».  Snee,  i  Ves.  Senr.,  154  (1748). 

•  Frazeri^.  Marsh,  13  East,  238  ;  Mltcheson  v.  Oliver,  5  E.  &  B.,  419. 

•  Gunn  V,  Roberts,  9  L.  R.,  C.  P.,  at  pp.  337  &  338,  discrediting  The  Faithful,  31 
L.  J. ,  P.  M.  &  A.  81,  per  Lushington  ;  Webster  v,  Seekamp,  4  B.  &  Aid.,  352,  354  ; 
The  Riga,  3  L.  R.,  A.  &  E.,  516 ;  Abb.  on  Ship.,  107. 


Digitized  by  VjOOQ IC 


OWNERSHIP.  59 

not  know  that  the  owner  or  his  agent  was  at  hand  he  was  entitled 
to  charge  the  owner,  on  the  order  of  the  captain,  as  a  general  agent, 
but  it  has  invariably  been  held  that  the  absence  of  knowledge  on 
the  part  of  the  person  making  the  advance  was  immaterial.^ 

Considerable  conflict  has,  at  various  times,  existed  on  this  point, 
and  authorities  are  at  variance,  even  whether  with  such  limitation  a 
master  can  bind  not  merely  the  owner  who  may  appoint  him,  but 
all  the  owners. 

Where  the  registered  owner  was  charged  with  repairs  done  in  the 
months  of  July  and  August,  or  between  the  1 1  th  of  July  and  the  5th 
of  August,  1840,  and  it  appeared  that  the  person  so  charged  had 
not  executed  the  bill  of  sale  until  the  9th  of  September,  1840,  and 
that  she  had  been  a  co-owner  with  two  others  till  June,  1840,  when 
she  had  entered  into  a  contract  of  sale  and  sold  her  interest, 
receiving  payment  on  the  13th  of  July,  it  was  held  that  she  could 
not  be  charged  with  the  repairs,  unless  it  distinctly  appeared  that 
such  repairs  were  done  upon  her  credit  and  that  the  order  for  them 
was  given  by  her  express  or  implied  authority.  The  cases  of 
Thompson  v,  Finden^  and  Dowson  v.  Leake*  were  relied  on  for  the 

Elaintiffs,  but  it  was  held  that  the  defendant,  having  ceased  to  be 
eneficially  interested  as  from  June,  was  not  liable.  The  person  by 
whom  the  order  was  ^iven  had  no  authority,  after  she  had  parted 
with  her  interest,  to  bind  her.  The  judgment  admitted  that  a 
change,  in  the  course  of  legal  decision,  had  occurred  since  the  earlier 
cases,  and  "  that  a  better  and  more  correct  principle  now  prevails," 
the  true  question  being  "  upon  Whose  credit  was  the  work  done." 
That  question  would  in  most  cases  be  decided  by  the  fact  of  legal 
ownership,  the  repairs  being  generally  done  for  the  legal  owner. 
But  it  may  so  happen  that  the  name  of  a  person  may  be  retained 
on  the  registry  after  he  has  ceased  to  be  beneficially  interested  in 
the  ship.* 

And  this  principle  was  even  more  distinctly  enunciated  in  two 
subsequent  cases  in  the  Common  Pleas*  and  Exchequer  Chamber 
respectively.*  In  the  latter  case,  the  Court  in  giving  judgment 
adopted  the  reasoning  of  the  Counsel  who  argued  in  the  case,  and 
held  that  there  were  three  modes  of  charging  an  owner  with  repairs 
and  making  him  liable  on  the  contract — 

1.  When  he  had  himself  made  it. 

2.  When  an  agent  really  authorized  to  bind  him  had  made 
the  contract  for  him  as  principal. 

3.  When  an  agent  had  made  the  contract  for  him  as 
principal,  not  really  having  authority  so  to  do,  but  he  is  pre- 
cluded by  the  conduct  of  the  supposed  principal  from  denying 
such  authority. 

■■  • ' 

*  Gunn  V,  Roberts,  per  Brett,  J.,  73.,  337. 
«  4  Car.  &P.,  158. 

»D.  &R.,N.  P.C,  52. 

*  Per  Tindal,  C.J.,  Curling  v.  Robertson,  8  Sc  N.  R.,  at  p.  19. 

*  Brodie  v.  Howard,  17  C.  B.,  109. 

*  Mitcheson  v,  Oliver,  5  E.  &  B.,  419. 
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The  Court,  in  delivering  judgment,  said  : — 

"  It  is  perfectly  settled  now  that  the  liability  to  pay  for  supplies  to  a  ship 
depends  on  the  contract  to  pay  for  them,  and  not  on  the  ownership  of  the  ship.'' 

A  master  appointed  with  the  privity  and  consent  of  the  sole 
registered  owner  cannot  render  such  owner  liable,  although  the 
goods  were  bond  fide  supplied  on  his  credit,  unless  such  owner  had 
sanctioned  the  master  appearing  as  his  master  and  as  acting  for 
him,  and  the  goods  were  supplied  on  the  faith  of  such  holding 
forth  by  the  principal  of  the  agent's  authority. 

"//  must  be  as  on  a  contract  with  the  owner ^  on  orders  given  by  the  master  as 
for  him."  » 

It  may  be,  therefore,  laid  down  that  registration  is  an  evidence  of 
ownership  until  it  is  rebutted ;  in  other  words,  it  is  sufficient  evidence 
to  throw  the  burthen  on  the  person  disputing  it  of  proving  the 
contrary.  It  is  primd  facie  evidence  against  all  the  persons  named 
as  co-owners  within  it.^  And  where  there  has  been  a  transfer  not 
completed,  and  the  beneficial  and  legal  owner  are  not  the  same 
persons,  it  may  assist  as  a  determining  element  to  settle  the  time 
at  which  a  transfer  was  made,  or  the  liabilities  which,  by  reason  of 
such  transfer,  have  accrued  or  been  extinguished  by  it. 

Considerable  difficulty  was  experienced  in  a  case  tried  in  1853,  in 
determining  the  liability  of  a  defendant  as  owner,  and  the  Court 
ultimately  differed  as  to  who  was  the  proper  person  to  be  charged 
under  the  following  circumstances.  The  registered  owner  of  a  ship 
(the  defendant)  entered  into  an  executory  contract  of  sale,  void 
under  the  Registration  Acts.  The  vessel  was  to  be  employed  in 
the  Emigration  Service,  and  the  vendor  agreed  to  repair,  to  the 
approval  of  the  Emigration  Commissioners.  In  pursuance  of  this 
agreement,  he  spent  ^  1,200  in  new  coppering  the  ship  and  supplying 
her  with  standing  rigging.  The  contract  of  sale  was  in  July,  and 
in  September  the  vendee  appointed  a  master  who  entered  on  his 
duties  on  board  the  ship  while  under  repair.  While  he  was  so 
acting,  the  master  ordered  the  goods  which  were  the  subject  matter 
of  the  action.  The  vendor  had  not  seen  him,  and  had  not  authorized 
him  to  order  goods,  but  the  contract  going  off,  the  vendor  on 
resuming  possession  of  the  ship  in  October,  was  sued  for  certain 
materials  which  were  retained  on  board,  and  which  were  ordered  by 
the  master  who  had  been  registered  as  such  :  it  was  held  by 
Campbell,  C.J..  and  Wightman,  J.,  that  the  master  had  power  to 
bind  the  owner  for  all  that  is  necessary  and  incident  to  his 
employment,  on  the  legal  ground,  quando  aliquid  mandatury 
mandatur  et  omne  per  quod pervenitur  ad  illud,  and  that  he  had  also 
held  out  the  master  as  his  agent,  and  had  allowed  him  to  be 
registered  as  master,  and  also  that  the  owner  had  never  really  parted 
with  possession,  and  was  also  registered  owner.  The  principle  that 
the  liability  depended  on  the  law  of  principal  and  agent,  was  never 

1  Per  Parke,  B.,  Mitcheson  v,  Oliver,  5  £.  &  B.,  419,  443,  445. 
'  Stokes  V,  Came,  2  Camp. ,  339  ;  Cox  v.  Reid,  R.  &  M. ,  199 ;  Jennings  v.  Griffiths, 
7^.,  42  ;  Hibbs  v.  Ross,  i  L.  R.,  Q.  B.,  534. 
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assailed.  The  question  and  difficulty  arose  on  the  peculiar  facts, 
and  whether  there  was  such  a  state  of  events  as  would  make  the 
master  the  authorized  agent,  for  the  purposes  of  ordering  the  rope. 
It  cannot  be  doubted  that  the  fact  that  the  vendor  had  the  benefit 
of  the  repairs  in  reality  determined  the  result,  as  it  was  certainly 
doubtful  whether  the  vendor  could  have  been  otherwise  made  liable. 
He  was,  it  is  true,  legal  owner  by  the  register  and  beneficial  owner 
by  possession,  but  the  master  was  not  his  servant,  and  he  had  not 
authorized  him  to  act  for  him,  nor  had  he  in  reality,  and  beyond 
allowing  him  to  be  registered,  and  to  act  as  master  in  docks,  held 
him  out  in  any  way,  and  had  not  in  any  way  authorized  him 
expressly  or  by  implication,  to  pledge  the  vendor's  credit  Erie,  J., 
dissented  on  the  ground  that  the  order  was  given  on  the  authority 
and  on  behalf  of  the  vendee.  He  considered  the  vendee  liable,  as 
indeed  was  conceded  on  both  sides,  but  oid  not  acquiesce  in  the 
view  that  the  vendor,  by  being  aware  of  and  allowing  the  vendee's 
master  to  be  registered,  thereby  concurred  in  the  appointment,  or 
authorised  the  master  to  pledge  his  credit. 

**The  origin  of  contracts  is  in  the  consent  of  the  contracting  parties,  and  the 
origin  of  authority  to  an  agent  to  contract  for  his  principal,  is  in  the  consent 
of  the  principal ;  and  the  question  whether  there  was  consent  to  the  contract,  or 
to  the  authority,  is  to  be  tried  according  to  the  general  principles  for  trying  oUier 
questions."* 

This  was  to  shift  a  contract  and  its  burthens  not  only  without  the 
consent,  but  against  the  expressed  will  of  the  person  to  be  charged. 

"  And  a  resort  to  the  presumption  that  the  orders  were  given  by  the  vendor 
is  excluded  by  direct  proof  to  the  contrary." 

The  Court,  although  there  was  no  evidence  to  fix  the  owner 
with  liability,  save  the  name  on  the  register,  held  that,  without  any 
evidence  of  possession,  the  jury  might  draw  the  inference  that  the 
registered  owner  was  the  true  and  beneficial  owner,  and  the  person 
in  fact  liable.  And  although  Mr.  Justice  Cresswell  said  in  one  case 
that  the  register  is  not  even  primd  facie  evidence,^  it  is  often  looked 
to  as  additional  evidence  in  cases  of  evidence,  and  this  dictum 
cannot  be  considered  law.  Whether  the  master  has  the  authority 
of  the  owner,  express  or  implied,  must  be  determined  from 
the  circumstances  of  control,  possession,  and  management  in  each 
case.  Registration  is  an  element  in  ascertaining  who  is  the  owner 
to  be  charged.  It  does  not  follow,  because  it  does  not  determine 
the  question,  that  it  is  not  a  material  element  in  ascertaining  and 
deciding  the  question  of  contract  and  liability.* 

The  liability  of  the  owners  of  a  ship  for  repairs  and  necessaries, 
and  for  various  defaults  of  the  master  and  crew,  as  well  as  the  pro- 
tection accorded  by  statute,  in  limitation  of  the  liability  which  the 
law  has  otherwise  imposed  upon  them  as  owners,  has  been   at 

1  Frost  V.  Oliver,  22  L.  J.,  Q.  B.,  353,  359,  per  Erie,  J.  ;  2  K  &  B.,  301,  318. 

^  Hackwood  v,  Lyall,  17  C.  B.,  125  ;  but  see  Hibbs  v.  Ross,  i  L.  R.,  Q.  B.,  534. 

»  Frost  V,  Oliver,  22  L.  J.,  Q.  B.,  353,  362,  per  Cromplon,  J.  ;  Cox  v.  Rcid, 
Ry.  &  M.,  199 ;  Fletcher  v.  Reid,  Ry.  &  M.,  202  n.  ;  Briggs  v,  Wilkinson,  7  B.  &  C, 
30;  Ahb.  on  SAiip.,   19,  102,  p.  116,  ed.  1804. 
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different  times  in  our  l^islatlon  subjected  to  some  little  change 
and  uncertainty.     The  necessity  for  registration  imposed  by  the 
legislature  was  supposed  for  a  time  to  make  the  registry  conclusive 
evidence  of  ownership  in  cases  in  which  the  owners  were  sued  for 
repairs.     This  is  no  longer  the  rule.     In  the  absence  of  all  other 
evidence,  the  register  i^primd  facie  evidence  of  ownership,  but  who 
are  the  parties  really  responsible  may  be  established  by  testimony 
aliunde,t\iQ  test  being  "upon  whose  credit  were  the  repairs  executed," 
who  was  the  person  holding  himself  out  as  the  person  authorized  to 
order  them,  or  so  conducting  himself  as  to  lead  a  person  reasonably 
to  believe  that  he  had  authority  to  do  so.*      The  register  is  primd 
facie  evidence  in  the  same  way  to  charge  the  owner  whose  name 
appears  thereon  with  negligence,  and  in  this  case  no  difference  was 
assumed  as  to  the  constructive  liability  whether  the  action  was  in 
contract  or  tort.^    And  in  an  early  case,  Abbott,  C.J.,  considered 
that  a  person  who  allowed  his  name  to  be  left  on  the  register  had 
more  or  less  disentitled  himself  from  consideration.     And  a  part 
owner  whose  name  appeared  on  the  register,  after  he  had  parted  with 
all  his  interest  in  the  ship,  was  held  to  be  liable  for  repairs  done 
after  his  ownership  had  ceased,  and  although  he  had  in  no  wise 
interfered  in  the  management  or  concerns  of  the  ship  after  he  had 
disposed  of  his  shares,*  the  presiding  judge,  considering  that  the 
register  was  intended  that  creditors  may  know  who  the  owners 
were.    The  master  had  not  been  appointed  by  the  owners,  but  by  the 
Postmaster-General,  the  ship  being  a  P.  Office  packet.    As  the  owners 
received  the  earnings,  they  were   held    liable,  but  without  some 
evidence  of  possession  or  of  ownership  aliunde^  a  bare  entry  in  the 
Custom  House  books  of  a  transfer  from  one  owner  to  another  would 
not  have  sufficed  to  make  a  transferree  liable.*  And  the  owner  may 
exonerate  himself  or  be  exonerated,  as  in  any  other  case  of  principal 
and  agent,  by  the  person  supplying  the  goods  or  doing  the  repairs, 
looking  exclusively  to  the  agent,*  but  the  owner  can  only  be  dis- 
charged by  positive  agreement  or  by  necessary  inference,  that  the 
person    doing   the   repairs   has  abandoned  his  right  against  the 
principal.      And  where  the  principal  has  paid  his  agent,  or  ship's 
husband,  and  the  agent  had  not  paid  over  the  money  so  received, 
the  principal  as  owner  was  held  liable  to  pay  again.®     And  where 
a  person  took  from  several  part  owners  payment  of  their  respective 
shares,  it  was  held  that  on  the  failure  of  the  other  part  owners  to 
pay  their  respective  shares,  they  were  liable  for  the  residue  of  the 
claim,  and  for  the  default  of  the  other  co-owners.'    And  a  part 
owner  who  has  disclaimed  to  his  co-owners  and  expressly  forbidden 
them  to  pledge  his  credit,  and  even  withdrawn  his  authority  to  act 

1  Mitcheson  v.  Oliver,  5  £.  &  B.,  419  ;  Curling  v.  Robertson,  8  Sc.,  N.  R.,  12  ;  19, 
perTindal,  CJ.  *  Hibbs  v.  Ross,  I  L.  R.,  Q.  B.,  534. 

'  Jennings  v,  Griffiths,  Ry.  &  M.,  42 ;  Cox  v,  Reid,  Ib^  199 ;  Annett  v, 
Carstairs,  3  Camp.,  356. 

*  Frazer  v,  Hopluiis,  2  Camp.,  17a 

>  Thompson  v.  Finden,  4  Car.  &  P.,  158  ;  Reed  v.  White,  5  Esp.,  122. 

*  Stewart  v.  Hall,  2  Dow.,  29. 

^  Teed  t.  Baring  ;  Abb.  on  Ship.,  105  ;  Hatsall  v.  Griffith,  2  C.  ft  M.,  679. 
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as  the  agents  of  the  ship  in  his  behalf,  is  still  liable,  although  credit 
was  not  given  to  him  specifically,  on  the  ground  that  one  partner 
might  bind  another  in  matters  relating  to  their  common  interest.* 

The  registered  owner  is  presumptively  liable  for  goods  supplied 
to  the  ship,*  but  such  liability  may  be  disproved,  and  the  legal 
presumption  may  be  rebutted,  by  proof  that  the  beneficial  owner- 
ship has  been  parted  with,  and  that  the  true  owners  have  ceased  to 
interfere  or  take  part  in  the  management  of  the  vessel*  But  the 
mere  parting  with  the  beneficial  ownership  will  not  exonerate  a 
retiring  part  owner,  unless  a  notification  is  made  to  the  parties 
dealing  with  the  ship,  or  supplying  goods  on  the  credit  of  such 
retiring  principal.  As  where  one  part  owner  sold  his  share  to  his 
co-owner,  but  kept  his  name  on  the  registry,  the  better  to  secure 
his  co-owner's  debt,  it  was  held  that,  although  he  withdrew  from 
actual  management  of  the  ship,  he  was  still  liable.*  And  where  an 
owner  ordered  certain  repairs  and  goods,  and  then  before  the  goods 
were  delivered  transferred  the  ship  to  another  person,  it  was  held 
that  although  the  goods  were  delivered  to  the  transferree,  as  they 
had  been  suppHed  wholly  on  the  credit  of  the  prior  owner,  he  alone 
was  liable  as  the  sole  registered  owner,  but  that  the  vendee  was 
liable  for  all  goods  ordered  by  the  master  after  the  actual  transfer 
and  his  title  had  been  registered.* 

And  in  this  case  evidence  was  not  admitted  to  show  that  the 
vendee  was  beneficially  interested  in  the  ship  before  its  transfer  by 
bill  of  sale  and  registry,  but  this  was  decided  on  the  old  Registry 
Acts,®  and  in  this  respect  would  be  no  longer  law,^  as  no  legal  or 
equitable  title  could  now  be  conveyed  before  registration  where- 
with to  chaise  or  affect  a  stranger  to  the  transaction.  And  the 
master  has  no  authority  more  than  a  mere  stranger  to  pledge  the 
credit  of  a  former  owner  who  has  parted  with  his  interest  in  a  ship. 
And  although  the  name  of  the  new  purchaser  may  not  be  upon  the 
registry,  and  the  name  of  the  vendor  remains,  it  would  make  no 
difference  if  the  vendee  ordered  the  goods  and  is  able  to  pay,  though 
it  might  be  otherwise  on  his  default*  And  where  a  legal  and 
beneficial  owner  made  a  void  transfer  of  his  interest,  was  sued,  and 
did  not  plead  in  abatement  the  nonjoinder  of  the  transferree,  it  was 
held  he  was  liable  for  repairs.*  But  where  the  tradesman  took  bills 
and  renewed  them  from  one  part  owner,  without  looking  to  the 
other  part  owners,  it  was  held  a  proper  question  for  the  jury 
whether  such  acts  did  not  amount  to  an  adoption  of  the  debtor  by 

>  Gleadon  v.  Tinkler,  Holt,  N. P.,  586. 

»  Cox  V.  Reid,  i  Car.  &  P.,  602;  Ry.  &  M.,  199;  £xp,  Machell,  2  Ves.  &  B., 
216,  Abbott  or  Ship.,  5th  ed.,  p.  18.,  "  It  may  furnish  evidence  that  repairs  are  made  or 
stores  furnished  under  the  authority  and  upon  the  credit  of  the  legal  owner.  *'  Frost  v. 
Oliver,  22  L.  J.,  Q.  B.,  353;  Hibbs  v,  Ross,  I  L.  R.,  Q.  B.,  534;  Young  v,  Brander, 
8  East,  10.  '  Jennings  v.  Griffiths,  Ry.  &  M.,  42. 

*  Dowson  V.  Leake,  D.  &  R.  N.  P.  C,  52;  Trewhella  v.  Rowe,  ii  East,  435. 

*  Trewhella  v.  Rowe,  ii  East,  435. 

•  7  &  8  Wm.  Ill ,  c.  22  ;  26  Geo.  III.,  c.  60 ;  34  Geo.  III.,  c.  68. 
'  25  &  26  Vic,  c  63,  s.  3. 

"  Young  V.  Brander,  8  East,  10. 

•  Westerdell  v.  Dale,  7  T.  R..  306.     But  see  Frost  v,  Oliver,  32  L.  J.,  Q  B.,  353. 
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the  creditor,  and  a  discharge  as  to  the  rest,  and  the  jury  found 
that  it  did.^ 

The  owner  may  also  be  responsible  for  advances  made  to  the 
master  for  necessary  disbursements  of  the  ship  in  a  foreign  port, 
and  perhaps  under  circumstances  of  great  exigency  in  a  home  port, 
where  the  means  of  communication  were  less  imminent  than  the 
necessity,*  if  the  money  be  advanced  expressly  for  the  purpose.' 
But  he  cannot  borrow  money  in  order  to  pay  for  services  already 
rendered  ;*  nor  where  a  ship  is  proceeding  to  her  destination,  and 
a  tug  is  necessary  from  the  state  of  the  wind  and  weather,  is  the 
master  justified  in  borrowing  to  pay  for  such  tonnage  service  after 
his  arrival,  or  to  pay  shipwrights,  being  within  an  easy  distance  for 
communication  with  the  owner.^  But  where  the  amount  borrowed 
was  small,  and  was  for  provisions  at  Newport,  the  owner  living  at 
Exeter,  it  was  held  that  the  jury  might  infer  a  reasonable  necessity 
for  the  loan.* 

Necessaries  for  the  ship  ordinarily  mean  necessaries  for  the 
voyage  immediately  to  be  undertaken,  or  in  progress.^  But  ac- 
cording to  Mr.  Justice  Story,  on  the  authority  of  Abbott  C.J,,  it 
does  not  mean  and  is  not  limited  in  the  case  of  repairs  to  such  as  are 
merely  indispensable  for  the  accomplishment  of  the  voyage,  but 
includes  those  which  are  reasonably  fit  and  proper  for  the  ship,  under 
the  circumstances  f  in  other  words,  what  a  prudent  owner  on  the 
spot  would  have  ordered  on  the  occasion,  and  not  merely  what  may  be 
absolutely  necessary.  Whatever  is  fit  and  proper  for  the  service  on 
which  a  vessel  is  engaged  is  a  necessary  f  and  the  statutable  use  of 
the  word,  and  that  of  the  Admiralty,*®  seems  to  be  regarded  as 
synonymous.  But  in  the  Admiralty  Court  money  advanced  for 
an  agent**  to  attend  a  trial  was  not  deemed  a  necessary ;  and  in 
another  case,  money  advanced  to  a  master  to  pay  average  losses  was 
excluded  ;**  and  the  authority  to  borrow  money  to  execute  necessary 
repairs,  or  buy  necessaries,  is  limited  to  those  cases  where  he 
might,  if  he  had  the  money,  order  and  pay  for  them,*'  or  to  so-called 
cases  of  necessity.  The  existence  of  a  necessity  which  will  justify 
the  hypothecation  of  the  ship  and  cargo  by  a  bottomry  bond  has 
been  defined  as  "  a  high  degree  of  need — a  need  which  arises  when 
choice  is  to  be  made  of  one  of  several  alternatives,  under  the  peril 
of  severe  loss  if  a  wrong  choice  should  be  made."** 

»  Reed  v.  White,  5  Esp..  122. 

*  Robinson  v.  Lyall,  7  Price,  592;  Rocher  v.  Busher,  i  Stark.,  27 ;  Bogle  v,  Atty 
Gow,  50;  Weston  v.  Wright,  7  M.  &  W.,  396. 

'  Thackerv.  Moates,  I  M.  &  Rob.,  79. 

*  Beldon  v.  Campbell,  6  Ex.,  886  ;  20  L.  J.,  Ex.,  342.  »  lb. 

•  Edwards  v,  HavUl,  14  C.  B.,  107  ;  17  Jur.,  1 103  5  23  L.  J.  C.  P.,  8. 
'  The  Riga,  3  L.  R.,  A.  &  E.,  522. 

8  The  Fortitude,  3  Sumner,  237;  The  Aurora,  i  Wheat,  96  (Am.) :  Webster  v, 
Seekamp,  4  B.  &  Aid.,  352. 

•  Webster ».  Seekamp,  4B.  &  Aid.,  at  p.  354;  The  Riga,  3  L.  R.,  A.  &  E.,  516,  522, 
overruling  The  Countesse  de  Fr^geville ;  Lush,  329. 

w  3&  4  Vic,  c.  65,  s.  6.  "  The  Bonne  Amelie.  I  L.  R.,  A.  &  E.,  19. 

»  The  Aaltje  Willemina,  I  L.R.,  A.  &  K,  107.   «  Beldon  v.  Campbell,  6  Ex.,89a 
**  The  Kamak,2  L.  R.,  A.  &  E.,  303 ;  2  P.  C, 512;  Thomas  v,  Osbom,  19  Howard 
(Am.),  22 ;  Reg.  r.  Winsor,  1  L.  R.,  Q.  B.,  394. 
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The  power  of  the  master  to  pledge  the  credit  of  the  owner,  and 
his  authority  to  do  so  under  varying  forms  of  agreement,  will  be 
considered  more  properly  in  dealing  with  the  duties  and  position 
df  the  master  in  reference  to  his  express  contracts.  His  power 
to  order  repairs,  or  borrow  money  on  bottomry  or  otherwise,  to 
hypothecate  or  sell  the  cargo,  or  any  part  thereof,  is  exclusively  a 
question  of  agency,  although  he  has  been  assumed  in  some  cases 
to  have,  by  reason  of  his  position,  a  special  limited  agency  for  the 
owner  of  cargo  as  well  as  for  the  owner  of  the  shipi  The  simple 
point  of  agency  is  therefore  reserved ;  the  liability  of  the  owner  in 
consequence  of  registration,  or  of  the  registered  as  distinct  from 
the  real  owner,  may  be  still  further  considered. 

Notwithstanding  the  severe,  and,  in  some  respects,  penal  pro- 
visions of  the  Registration  Acts,  the  courts,  as  far  as  was  practicable 
without  infringing  the  precise  letter  of  the  law,  gave  effect  to  the 
actual  rather  than  the  apparent  contracts  between  the  parties,  and 
endeavoured  to  mitigate  the  arbitrary  rules  of  the  register.  Thus, 
although  the  policy  of  the  Registration  Acts  was  originally  to 
exclude  beneficial  interests  and  trusts,  and  the  implied  intention 
was  to  make  the  owner  on  the  register,  owner  in  fact  and  in  name,  and 
to  all  intents  whatsoever,  yet,  it  was  held  in  an  early  case,  before 
Lord  Ellenborough,  that  while  a  ship  was  at  sea  a  bill  of  sale  which 
changed  the  property,  also  transferred  the  legal  title,  notwithstand- 
ing the  transfer  was  not  registered.  The  full  court  held  that 
although  the  bill  of  sale,  which  was  in  pursuance  of  a  trust,  might 
be  void  as  to  the  execution  of  the  trust,  it  was  still  good  and 
effectual  as  a  binding  conveyance,  and  gave  the  transferree  a  good 
legal  title  as  against  the  transferror.^  And  where  a  registered  owner 
became  owner  by  a  bill  of  sale  in  terms  absolute,  and  the  registra- 
tion of  his  title  made  him  full  legal  and  equitable  owner,  but  the 
assignment  of  the  ship  had  been  made  by  absolute  bill  of  sale 
merely  as  security,  and  was  in  fact  and  in  truth  a  mortgage  only,  it 
was  held  that  he  was  not  liable  for  repairs  or  necessaries  supplied  to 
the  ship,  as  being  merely  a  mortgagee.  The  court  gave  effect  to 
the  rule  laid  down  by  Littledale,  J.,  that  that  person  who  is  the 
true  owner,  and  has  the  benefit  of  the  work  done,  is  liable  to  the 
person  who  executes  it*  And  thus,  although  a  mortgage  of  a  ship 
transfers  the  legal  ownership,  and  the  mortgagee  is  entitled  to  the 
whole  of  the  mortgagor's  interest  as  security  for  his  money,  and  he 
is,  if  in  possession*  or  if  he  has  done  some  act  equivalent  to  taking 
possession,*  practically,  and,  to  almost  all  intents,  owner,  he  may 
still  not  be  owner  for  the  purpose  of  being  charged  for  supplies^ 

1  The  Gratitudine,  3  Rob.,  240;  The  Australasian  Steam  Navigation  CempaiMr  v. 
Morse,  4  L.  R.,  P.  C,  222  ;  The  Kamak,  2  L*  R.^  P.  C,  505 ;  The  Benapajte,  8  Moo., 
P.  C.  C,  459  ;  The  Cargo  ex  Hamburg,  2  Moo.,  P.  C.  C.  (N.  S.),  289. 

*  Heath  v,  Hubbard,  4  East,  no,  126  ;  Hughes  v.  Moms,  a  De  G.»  M.  &  G.,  349. 
»  Myers  v,  Willis,  i^  C.  B.,  77,  18  C.  B.,  886. 

*  Keith z^.  Burrows,  I  C.  P.  D.,  722,  2  C.  P.  D.,  163,  2  App.  C,  636;  Brodie  «. 
Howard,  17  C.B.,  t09,  r2i,  per  Williams,  J.;  Cator.  Irving,  5  De  G.  &  Sm.,  210 ;  Brown 
».  Tanner,  aL.  R.,  Eq.,  8o6;3L.  R.,  Ch.,  597-       »  Rusden  v.  Pope,  3 L.  R.,  Ex.,  269. 
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Unless  he  is  in  fact  the  principal  who  authorizes  the  master,  as  his 
agent,  to  pledge  his  credit,  he  will  not  be  liable.^  As  mortgagee  in 
possession  he  may  be  entitled  to  freight  as  an  incident  of  owner- 
ship,^ and  he  may  use  and  employ  the  ship  ; '  but  the  question  will 
still  remain,  is  he  the  party  to  be  charged,  and  were  the  goods 
supplied  on  his  credit  ?  *  The  fact  that  he  is  registered,  or  apparent, 
owner,  does  not  give  his  co-owners,  or  the  master,  or  the  ship's 
broker,  authority  to  pledge  his  credit  for  necessary  repairs.^ 

The  question  of  order  and  disposition  may  similarly  arise  in  cases 
of  bankruptcy  of  an  owner  or  co-owner.  The  execution  of  a  bill 
of  sale  by  an  owner  in  favour  of  a  vendee  divests  the  vendor  of  all 
his  rights  of  ownership  from  the  moment  of  its  execution.  The 
vendee,  on  the  other  hand,  does  not  from  the  same  moment  become 
unqualified  and  absolute  owner.  He  labours  under  some  dis- 
abilities until  he  has  registered,  and  thus  completed  his  title.  But  he 
is  owner  to  many  intents,  and  has  acquired  some  of  the  liabilities  of 
his  ownership.  It  is  the  vendee's  duty  to  register  his  title  and 
perform  all  acts  necessary  to  perfect  his  ownership.  It  is  doubtful 
if  he  could  transfer  his  title  or  interest  to  another  before  he  has 
registered.*  The  act  of  sale  is  the  bill  of  sale.  The  record  of  that 
act  is  registration.  Thus,  a  vendee  who  had  not  registered  his  title 
has  been  allowed,  notwithstanding  his  neglect  to  perfect  his  title,  to 
claim  a  limitation  of  liability,  in  the  Admiralty  Court,  under  the 
Merchant  Shipping  Act,  precisely  as  if  he  were  owner.^  And  since 
the  Merchant  Shipping  Act  of  1862,*  he  may  be,  and  will  be, 
recognized  as  owner  to  all  intents,  if  the  bill  of  sale  be  valid,  save 
those  in  special  disqualification  by  the  registry  itself.®  Before  the 
Act  of  1862,  any  transfer  by  an  owner  for  valuable  consideration, 
if  not  duly  registered,  passed  no  property  to  the  purchaser  as  against 
the  assignees  or  trustees  in  bankruptcy,  the  ship,  or  the  shares,  being 
deemed  in  the  order  and  disposition  of  the  bankrupt  vendor, 
until  registered  in  the  name  of  the  vendee.  And  if  the  registration 
was  completed  after  the  act  of  bankruptcy,  and  after  action  brought, 
the  trustees'  title  still  prevailed.*®  But  these  cases  were  decided  on 
the  specific  words  of  prior  Acts.  And  the  Act  of  William  IV.,"  on 
which  Boyson  v.  Gibson  was  decided,  expressly  declared  that  no 
instrument  should  be  valid  to  pass  the  property  in  a  ship,  or  for 


1  Myers  ».  Willis,  17  C.  B.,  77,  18  C.  B.,  886;  Mitcheson  v,  Oliver,  5  E.  &  B., 
419  ;  Frost  V.  Oliver,  22  L.  J.,  Q.B.,  353,  2  E.  &  B.,  301  ;  Keith  v.  Burrows,  2  Ap.  C,  636. 

'  Morrison  v.  Parsons,  2  Taunt.,  407  ;  Case  v.  Davidson,  5  M.  &  S.,  79 ;  Alexander 
V.  Simms,  23  L.  J.,  Ch.,  721 ;  Brown  v.  Tanner,  2  L.  R.,  Eq.,  806  ;  3  L.  R.,  Ch.,  597. 

'  De  Mattos  v.  Gibson,  30  L.  J.,  Ch.,  145. 

*  Myers  v.  Willis,  17  C.  B. ,  77  ;  Frost  v.  Oliver,  22  L.  J.,  Q.  B.,  353 ;  2  E.  &  B. ,  301. 

*  Brodie  v.  Howard,  17  C.  B.,  109;  Mitcheson  v,  Oliver,  5  K  &  B.,  419. 

*  The  Spirit  of  the  Ocean,  34  L.  J.,  Ad.,  74,  at  p.  76. 
'  Id, 

*  25  &  26  Vic,  c.  63,  s.  3. 

*  Orr  V,  Dickinson,  28  L.  J.,  Ch.,  516 ;  I  Johns,  I  ;  Holdemess  v.  Lamport,  30 L.  J., 
Ch.,489;  Mossv.  Chamock,  2  E^t,  399. 

^^  Moss  V,  Chamock,  2  East,  399 ;  Boyson  v.  Gibson,  4  C.  B.,  121. 
"  3  &  4  WiU.  IV.,  c.  55,  ss.  2,  34,  35,  37,  e/  seq. 
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any  other  purpose,  until  such  bill  of  sale  had  been  registered.^  But 
the  Act  of  1854  contains  no  such  words ;  and  as  a  legal  title  apart 
from  an  equitable  title  does  not  pass  to  assignees,  the  rule  would 
be  certainly  different  since  1862  as  between  vendor  and  vendee, 
and  would  probably  be  held  to  be  changed  as  between  the  vendor 
and  third  parties,  in  any  case  of  bankruptcy  supervening  on  a 
proper  and  complete  execution  of  a  bill  of  sale.^  The  policy  of 
the  legislature  may  be  assumed  to  have  been  changed  ;  the  hard- 
ship induced  by  the  words  of  the  Act  of  1854,  in  The  Liverpool 
Borough  Bank  v.  Turner,'  and  cases  of  that  kind,  having  induced  an 
alteration.  Probably  where  a  vendee  had  done  all  that  he  reasonably 
could  to  perfect  his  title,  and  has  not  been  guilty  of  lacheSy  equity 
would  protect  his  title  before  registration  in  the  event  of  bank- 
ruptcy* and  as  against  the  assignee,  considering  the  bankrupt  his 
trustee  ;  but  it  might  be  otherwise  if  he  had,  by  neglect,  omitted  to 
r^'ster  his  title.  The  policy  of  registration  remains ;  that  is,  "  that 
no  interest  shall  pass  from  any  owner  in  British  ships  to  any  other 
until  the  public  has  that  information  which  is  so  essential  to  its 
commercial  welfare."* 

The  transmission  of  any  share  in  a  ship  by  operation  of  law,  as 
by  bankruptcy  or  insolvency,  death  or  the  marriage  of  a  female  owner, 
is  provided  for  by  ss.  58  to  64  of  the  Merchant  Shipping  Act,  1854, 
and  the  24  &  25  Vic,  c  10,  s.  12,  which  gives  to  the  Court  of 
Admiralty,  now  the  Admiralty  Division  of  the  High  Court  of 
Justice,®  the  same  powers  over  any  British  ship  as  are  conferred  upon 
the  High  Court  of  Chancery  by  ss.  62  to  65  inclusive  of  the  Act  of 
1854.  If  a  person  who  is  disqualified  wholly  or  in  part  by  reason 
of  infancy,  or  as  being  an  alien,  or  from  any  other  cause  becomes 
owner  by  operation  of  law,  he  may  apply  to  the  Admiralty  Division 
of  the  High  Court  to  have  the  property  sold  and  transferred  by  a 
nominee  of  the  court  appointed  for  the  purpose.^  S.  99  of  the  Act 
of  1854  further  makes  provision  for  cases  of  lunacy,  infancy,  or 
other  inability  in  the  event  of  any  act  being  permitted  or  required 
to  be  done  or  made  by  the  infant  or  lunatic  owner,  and  gives 
certain  powers  to  the  committee  or  guardians  of  such  incapable 
persons  to  perform  these  acts ;  but  this  section  does  not  extend 
to  a  power  to  sell  or  mortgage  by  the  guardian  of  an  infant. 
The  operation  of  these  sections,  however,  will  be  dealt  with  more 
fully  in  the  chapter  on  "  Transfers  and  Mortgages,"  for  which  title 
see  Index. 

'  Staplcton  V.  Havmen,  33  L.  J.,  Ex.,  170  ;  2  H.  &  C,  918. 

*  29  L.  J.,  Ch.,  827  ;  30  L  J.,  Ch.,  379;  Hughes  v,  Morris,  2  De  G.,  M.  &  G.,  349 ; 
21  L.  T.,  Ch.  761 ;  9  Hare,  636. 

*  Bell  V,  The  Bank  of  Londo 


London,  28  L.J.,  Ex.,  116  ;  3  H.  &N.,  730. 

•  Mossz^.  Charnock,  2  East,  399;  per  Maule,  J.,  in  Boysonz'.  Gibson,  4  C.  B.,  147. 

•  36  &  37  Vic,  c.  66,  ss.  5,  II,  36,  43. 

Ss.  58,  59,  60^  Merchant  Shipping  Act,  1854 ;  24  &  25  Vic,  c  10^  &  12 ;   Judic 
Act,  1875  ;  30  &  37  Vic,  c  66,  s.  16 ;  Ord.  52,  R.  3. 
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CHAPTER  IV. 

LIMITATION  OF  LIABILITY. 

The  ownef  is  responsible  for  the  faults  of  the  mariners  committed 
at  sea,  and  by  the  maritime  law  was  also  liable  for  the  criminal  acts 
of  the  master  whom  he  had  appointed.^  He  was  not  liable  for  the 
contracts  of  the  mariners,  because  they  were  appointed  by  the 
master,  at  least  that  is  the  reason  assigned.  By  criminal  acts  is  . 
meant  those  only  which  relate  to  the  duties  and  office  of  the  master, 
and  which  he  might  impliedly  commit  in  the  performance  of  those 
duties,  and  which  would  enure  to  the  prejudice  of  the  freighter,  or  the 
person  who  had  entrusted  the  owner  and  master  with  the  possession 
of  goods  to  be  carried  in  the  ship.  The  owner  in  relation  to  such 
persons,  is  bound  by  every  act  of  the  master,  but  only  by  the  frauds 
or  faults  or  crimes  of  the  sailors.^  He  was  liable  on  all  contracts  of 
the  master  made  within  the  scope  of  his  implied  authority,  and  for 
many  which  exceeded  it,  unless  the  person  contracting  had  notice 
of  the  excess.*  But  by  the  civil  law  the  owners  were  not  liable  for 
acts  done  contrary  to  express  orders,  if  the  prohibition  was  ex- 
press ;  but  the  owners  were  liable  for  robbery  and  theft  even  in 
disobedience  to  direct  orders,*  if  committed  on  board,  and  for  all 
losses  of  goods  occurring  by  the  default  of  the  master,  and  also  for 
loss  sustained  without  his  fault,  but  not  where  that  loss  was  fortui- 
tous, or  by  vis  majors  as  for  a  robbery  with  violence  at  sea  or  by 
overwhelming  numbers  in  the  night.* 

And  by  the  customs  of  the  sea  the  managing  owner  was  liable 
beyond  the  ship  in  his  property  and  person  to  the  merchant,  for  any 
wilful  d^ault,  if  made  after  caution  or  warning  by  a  merchant,  or 
the  agents  of  the  cargo  on  board,  as  in  the  voluntary  undertaking 
of  a  dangerous  or  extraordinary  service,  as  towing  a  derelict,  and 
the  service  resulted  in  loss  of  goods,  to  the  extent  of  the  cargo  miss- 
ing or  injured  ;  and  if  no  merchant  was  on  board  then  on  his  own 
responsibility,*  if  acting  under  the  advice  or  direction  of  the 
merchant  on  board,  "  he  brings  his  vessel  up,"  and  his  ship,  by 
reason  of  being  insufficiently  found,  or  of  defective  tackle,  is  lost 
the  loss  sustained  by  the  merchant  or  shipper  from  such  cause  must 

1  Dig.,  lib.  14,  tit  I)  «.  5*     lb.,  4,  9,  i,  2.     Roccus,note  li.     Abb.  on  Ship.,  92. 
'  73.,  Roccus,  n.  n,  Boson  v,  Sandford,  i  Show,  29,  loi  j  3  Mod.,  321 ;  3  Lev.,  258  ; 
Abb.  on  Ship.,  95. 

*  Dig.,  lib.  17,  tit  I,  L  60,  8.  4;  Abb.  on  Ship.,  2hd  ed.,  104;  5th  ed;,  92,  97  ;  Ellis 
V,  Turner,  8  T.  R.,  531 ;  per  Lord  lOtnyon ;  Middleton  v.  Fowler,  Salk.,  282. 

*  Roccus,  note  18.  •  Rckxms,  notfe  40;  Abb.  on  Ship.,  24$. 
'  Monnmenta  Joridica,  toL  3,  345,  463,  465,  chs.  27,  141,  182. 
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be  made  good.  And  the  ship  wa3  answerable  to  make  the  payment 
good.  But  the  other  part  owners  were  not  bound  to  compensate  the 
merchant  (only  the  part  owner  actually  acting  presumedly)  except 
to  the  extent  of  their  shares  in  the  ship,  and  their  other  property 
was  exempt*  And  the  same  rule  of  responsibility  extended  to 
cargo  damaged  as  to  cargo  lost,  whether  it  was  injured  on  board  or 
while  being  loaded  or  unloaded. 

And  by  the  common  law  of  England  the  responsibility  of  the 
owner  was  even  greater  than  by  the  civil  law,  when  he  fell  within 
the  definition  of  being  a  common  carrier,  and  was  carrying  *' within 
the  realm,  by  and  subject  to  the  custom  of  the  realm ;"  inasmuch  as 
he  was  liable  for  the  safety  of  the  goods  entrusted  to  him,  in  all  and 
every  event,  except  a  loss  by  "  the  act  of  God  "  or  "  the  king's  enemies,'* 
and  was  thus  an  insurer  of  the  safety  of  the  goods  from  losses  by 
robbery,  by  thieves  external  to  the  ship  or  on  board,*  by  fire,*  other 
than  by  lightning,  and  losses,/n?  dantno  fataliy  happening  within  the 
body  of  a  county,  and  within  the  realm,*  and  by  robbery  accomplished 
with  irresistible  force.*  Indeed,  for  losses  of  goods  his  liability  was 
absolute,  with  the  exceptions  cited  above,  and  was  not  restricted  as  in 
the  Roman  law,  **  casus f or tuitus  damnum  fatale,'*  or  force  majeure;  and 
he  was  liable  for  the  entire  damage,  which  was  not  limited  as  in  the 
civil  law  by  the  value  of  the  ship  and  freight.  And  there  was  no 
limitation  of  liability  in  the  case  of  injury  to  deck  cargo,  as  in  the 
maritime  codes  mentioned.  But  it  is  not  every  ship  which  is  a 
common  carrier,®  and  the  liability  of  shipowners  was  from  an  early 
period  limited  by  express  contract,  by  bills  of  lading,  and  by  notice 
or  caution  in  mitigation  of  the  custom  of  the  realm.  But  apart 
from  express  contract,  hoymen,  common  bargemen,  and  lighter- 
men carrying  goods  indiscriminately  and  as  common  carriers 
were  held  to  be  within  the  custom,^  and  on  some  authority  every 
general  ship  carrying  for  hire  was  also  held  to  be  similarly  liable.* 

Shipowners  who  are  not  in  fact  common  carriers,  if  in  the 
actual  or  constructive  possession  of  the  ship,  as  the  employers  of  the 
master  and  crew,  stand  in  the  relationship  of  other  employers,  and 
are  answerable  for  the  negligence  and  defaults  of  the  persons  they 
employ,  while  such  persons  are  acting  in  the  course  of  their  employ- 

'  Monnmenta  Juridica,  vol.  3,  ^.,  p.  103,  245,  ch.  27,  141.  There  was  no  limitation 
of  the  part  owner*s  liability  in  the  Judgments  of  the  Sea,  or  in  the  Rolle  <»f  Olayron. 

'  Rich  V.  Kneeland,  Cro.  Jac,  330;  Coggs  v.  Bernard,  per  Holt,  C.J.,  Ld.  Raym., 
909, 918  5  Bac.  Ab.  Carriers  A.  ;  Laveroni  v,  Dmry,  22  L.  J.,  Ex.,  2  ;  8  Ex.,  166,  173  ; 
Anon.,  Owen,  57,  38  Eiir. 

*  Forward!^,  Pittard,  X  T.  R.,  27;  Hyde  v.  Trent  and  Mersey  Nav.  Co.,  5  T.  R., 
389;  Heathcote  v,  Fleete,  2  Vem.,  442  ;  Morse  v,  Buckworth,  «/.,  443. 

*  Mors  V.  Slue,  Vent,  190,  238. 

»  lb.,  Barclay  v,  CucuUa  y  Gana,  3  Dong.,  389  ;  Anon.,  Owen,  57,  38  Eliz. 

•  Nugent  V.  Smith,  i  C.  P.  D.,  19,  423 ;  Redfield  on  Railways,  vol.  2,  p.  i. 

^  Rich  V,  Kneeland,  Cro.  Jac,  330;  Hob.,  17  ;  Nicholls  ».  More,  i  Sid.,  36 ;  Symons 
V.  Darknoll,  Palm.,  523;  Boucher  z^.  Lawson,  Rep.  Temp.,  Hard.,  85,  194;  Coggs  v. 
Bernard,  ib,  sup, 

•  Laveroni  v.  Drury,  8  Ex.,  166  ;  Mau.  and  Pol.  on  Ship.,  2nd  ed.,  p.  46 ;  Nugent 
V,  Smith,  I  C.  P.  D.,  430,  431,  per  Cockbum,  L.C.J.,  and  cases  dted,  notes  2,  5,  and  7, 
supra;  but  see  Parsons,  vol.  i,  248. 
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ment,^  but  they  are  not  answerable  for  their  wilful  defaults.*  This 
responsibility  for  negligence  is  extended  by  the  statute  law  to 
make  the  owner  liable  for  all  mischief  and  damage  caused  to 
another  ship  or  persons  on  board  that  ship,*  or  to  any  person  who  is 
not  in  a  common  employment  with  the  servants  of  the  defaulting  ship, 
and  to  injuries  to  docks,  landing  stages,  and  breakwaters,*  harbours, 
docks,  and  quays,  and  the  piers  and  works  connected  therewith,  and 
also  for  damage  which  may  be  caused  by  a  ship  without  default  in 
the  master  or  crew,  and  as  the  result  of  inevitable  accident.* 

So  far  as  the  owner's  responsibility  rests  on  express  contract  it 
will  be  dealt  with  under  the  heads  Charter-Party,  and  Bills  of  Lading. 

The  following  seem  the  chief  liabilities  of  the  shipowner  who 
is  a  common  carrier  (that  is,  who  carries  goods  in  a  general  ship,  and 
who  undertakes  the  transport  of  goods  indiscriminately  for  hire,  for 
all  persons  who  apply  to  him)  to  the  person  who  entrusts  him  with 
goodB: — 

1.  He  is  liable  for  the  security  and  safe  delivery  of  all 
goods  accepted  to  be  carried  without  express  limitation  or 
agreement.  He  is  an  insurer  of  the  safety  of  such  goods  in 
every  event  but  the  act  of  God  and  the  king's  enemies.® 

2.  He  must  carry  indiscriminately  for  all,  and  cannot 
refuse  to  carry  for  a  particular  person.^ 

3.  He  may  demand  as  much  as  is  reasonable  for  his  hire, 
and  the  bailor  is  bound  to  pay,  and  the  carrier  may  retain  the 
goods,  for  he  has  a  lien  for  his  hire.* 

4.  He  may  limit  his  responsibility  by  special  acceptance,® 
and  his  liability  as  insurer  does  not  extend  to  passengers.^® 

5.  He  must  deliver  within  a  reasonable  time." 

6.  He  is  liable,  even  where  negh'gence  has  been  expressly 
negatived  by  the  jury,  for  any  loss  not  within  the  exceptions, 
as  by  robbers  coming  with  irresistible  force.^* 

1  By  the  seivant  in  and  about  his  office :  Boson  v,  Sandford,  i  Show.,  29,  loi  ; 
Boucher  r.  Lawson,  Rep.  Temp.  Hardw.,  85,  194,  p.  200,  per  Lee,  J. ;  Pahn.,  523; 
Limpos  V.  Gen.  Omnibus  Co.,  32  L.  J.,  Ex.,  34. 

«  M 'Manns  v.  Crickett,  I  East,  106;  EUk  v.  Turner,  8  T.  R.,  531  ;  Gregory  r. 
Piper,  9  B.  &  €.,  59I.  '  9  &  10  Vic.,  c.  93  ;  The  Guldfaxe,  2  L.  R.  A.  &  E.,  325. 

*  10  Vic,  C  27,  ss.  52,  53,  74;  The  Bilbao,  Lush,  Ad.  149;  The  Belgic,  2  P.D.,  57; 
The  Cynthia,  2  P.  D.,  52  ;  The  BroederTrow,  17  Jur.,  94. 

*  Dennis  v.  Tovell,  8  U  R.,  Q.  B. ,  lO;  River  Wear  Commis&  v,  Adamson,  2  App.  C,  743. 

*  Owen,  57  ;  Dales'.  Hall,  i  Wils.,  281.  If  correctly  reported,  every  loss  is  a  negli- 
gence, which  the  law  will  not  excuse,  when  it  happens  between  port  and  port. 

^  Jackson  v,  Rogers,  2  Show.,  327.  Unless  his  carriage  or  ship  be  full,  or  the  risk 
sought  to  be  imposed  extraordinary,  or  the  goods  be  of  a  sort  which  he  is  not  in  the 
habit  of  conveying.     Riley  v.  Home,  5  Bing.,  217, 

8  Rogers  z/.  Head,  Cro.  Jac,  262  ;  Southcote's  Case,  4  Rep.,  84a,  vol.  2,  489,  citing 
22  Ass.,  41 ;  Bro.  Ab.  Action  sur  le  case  78 ;  Cailye's  Case,  8  Co.,  32a. 

'  A  promise  to  keep  only  as  safely  as  his  own  goods :  4  Co.,  84a. 

"  Aston  V.  Heaven,  2  Esp.,  533  ;  Christie  v.  Griggs,  2  Camp.,  79 ;  Readhead  v. 
The  Midland  Railway  Company,  4  L.  R.,Q.  B.,  379. 

"  Taylor  v.  The  Great  Northern  RaUway,  I  L.  R.,  C.  P.,  385;  Raphael  v.  Pick- 
ford,  5  M.  &  G.,  551 ;  6  Sc  N.  R.,  478. 

w  Morsz^.  Slue,  Vent,  190,  233 ;  2  Keb.,  866;  3  Keb.,  72,  112,  135,  as  Mors  v. 
Slew ;  2  Lev.,  69,  3  Lev.,  268 ;  Ventr.,  238,  as  Morse  v.  Slue  ;  Barclay  r.  Cuculla  y 
Gana,  3  Doug.,  389,  per  Lord  Mansfield  (1784);  Boucher  ».  Lawson,  Rep.  Temp., 
Hard.,  85,  194. 
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The  exceptions,  "act  of  God,"  and  "the  public  enemy,"  have  given 
rise  to  some  controversy,  and  it  has  been  reserved  for  very  recent 
times  to  say  what  is  meant  and  included  under  the  first-mentioned 
comprehensive  term.  It  would  seem  in  the  opinion  of  Sir  Alexander 
Cockbum,  L.C.J., 

"  That  it  is  not  under  all  circumstances  that  inevitable  accident  arising  from 
the  so-called  act  of  God,  will,  any  more  than  inevitable  accident  in  general  by 
the  Roman  and  Continental  law,  afford  immunity  to  the  carrier.  This  must 
depend  on  his  ability  to  avert  the  effects  of  the  vis  major^  and  the  degree  of 
diligence  which  he  is  bound  to  apply  to  that  end^ 

His  lordship  then  adopts  the  definition  of  a  "  peril  or  danger  of 
the  sea  "  given  by  Story — * 

It  applies  "to  such  losses  only  to  the  goods  on  board,  as  are  of  an  extra- 
ordinary nature  or  arise  from  some  irresistible  force,  or  from  inevitable  accident, 
or  from  some  overwhelming  power  which  cannot  be  guarded  against  by  ordinary 
exertions  0/ human  skill  and  prudence,^ 

And  continues — 

"  What  Story  here  says  of  the  perils  of  the  sea  applies,  I  think,  equally  to 
the  perils  of  the  sea  coming  within  the  designation  of  acts  of  God." 

This  statement  of  the  duty  of  the  carrier  appears  scarcely  con- 
sonant with  the  dictum  that  the  carrier  "  is  an  insurer  in  all  events,"* 
or  with  many  antique  decisions,  or  even  with  Mors  v.  Slue,  as 
negligence  was  negatived,  and  "  there  was  presumedly  an  exercise  of 
reasonable  skill  and  diligence."  And  if  the  ship  had  been  robbed  at 
sea  instead  of  on  land,  the  carrier  would,  on  the  same  facts,  have 
been  exonerated.* 

Mr.  Parsons  is  of  opinion  that  it  is  erroneous  to  identify  "  dangers 
of  the  seas  "  with  the  "  act  of  God,"  as  meaning  precisely  the  same 
thing  *-^ 

"  Any  act  of  God  by  means  of  which  a  vessel  or  her  cargo  was  destroyed  or 
damaged  at  sea,  could  hardly  fail  from  being  a  peril  of  the  sea.  But  there  are  a 
great  many  causes  of  damage  for  which  the  ship  is  not  responsible  that  are  not 
acts  of  God.  .  .  The  act  of  God  is  limited,  as  we  conceive,  to  causes  in  which 
no  man  has  any  agency  whatever,  because  it  was  intended  never  to  raise,  in  the 
case  of  the  common  carrier,  the  dangerous  and  difficult  question  whether  he 
actually  had  any  agency  in  causing  the  loss,  for,  if  this  were  possible,  he  should 
be  held  (liable).*  And  the  act  of  God  must  also  be  the  proximate  cause  of  the  loss.*** 

Agreeably  with  this,  Brett,  J.,  in  the  same  case  of  Nugent  v. 
Smith,  expressed  his  opinion  that  the  "  act  of  God  "  meant — 

"Such  a  direct  and  violent  and  sudden    and  irresistible    act   of  nature 

*  Nugent  V.  Smith,  I  C.  P.  D.,  423,  435 ;  437,  citing  Story  on  Bailments,  s.  512  a. 
adopted  from  the  judgment  in  The  schooner  Reeside,  2  Sumner,  567. 

Coggsv.  Bernard,  per  Holt,  C.J.,  Ld.  Raym.,  909,  918;  Forward  v,  Pittard,  i 
T.  R.,  27;  Dalcv.  Hall,  i  Wils.,  281. 

*  Lane  v.  Sir  Robert  Cotton,  12  Mod.,  472,  484,  per  Holt,  C.J. 

*  "  Parsons  on  Ship.,"  vol.  i,  254-5. 

*  The  Zenobia,  Abb.,  Ad.,  80;  Forward  v.  Pittard,  I  T.  R.,  27  ;  Trent  Navig.  Co. 
V.  Wood,  4  Doug.,  287.  [Fish  v.  Chapman,  2  Kelly,  349,  356,  357 ;  Robertson  v. 
Kennedy,  2  Dana,  430  ;  Williams  v.  Grant,  I  Conn.,  487  ;  Bell  v.  Reed,  4  Binn.,  127 ; 
Gordons.  Buchanan,  5  Yeig.,  71 ;  Jones  v.  Pitcher,  3  Stew.  &  P.,  135;  Sprowlz/.  Kellar, 
4  Stew.  &  P.,382(Am.)l. 

*  Oakley  z/.  Steam  Packet  Co.,  1 1  Ex.,  618  ;  New  Brunswick  S.  B.  Co.  v.  Tiers,  4 
Zab.,697. 
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as  could  not  by  any  amount  of  ability  have  been  foreseen,  or  if  foreseen  could 
not  by  any  amount  of  human  care  and  skill  hav$  been  resist ed^^^ 

The  term  the  *'  king's  enemies,"  which  forms  a  protective  excep- 
tion to  the  carrier's  liability,  means  primarily  the  act  of  a  public 
enemy  in  open  war,^  and  it  also  includes  acts  of  robbery  by  pirates, 
who  are  the  universal  enemies  of  mankind,  but  it  does  not  include 
robberies  by  persons  other  than  pirates,  although  the  carrier  is  guilt- 
less of  negligence,  and  has  done  all  that  could  have  been  prac- 
ticable, and  it  would  not  include  injury  caused  by  the  violence  of  a 
mob,  or  a  riot,  or  ^  civil  commotion  of  any  nature. 

A  private  ship  is  not  responsible  as  a  common  carrier,  and  is 
only  bound  to  ordinary  diligence.'  It  is  not  liable  if  the  master  is 
robbed  by  force,  or  for  Josses  sustained  damno  fatali^  and  the  duties 
presumably  which  would  attach,  ar^  tho3e  which  are  incidental  to 
any  ordinary  bailment  for  hire. 

But  presumably  the  owner  is  liable  as  under  the  civil  law  for  any 
article  lost  or  damaged  through  th^  fault  pf  those  whom  he  enoploys, 
and  all  ships  by  the  law  m^aritime  and  thjs  codes  of  maritime 
nations  were  answerable  for  the  safe  carriage  of  the  goods  entrusted 
to  them,  and  for  the  thefts  of  the  master  and  mariners,  but  not 
for  thefts  and  robberies  committed  by  night,  or  by  fortuitous  j^ttack.* 

What  constitutes  a  ship  which  carries  goods  a  "common  carrier" 
IS  a  question  on  which  there  has  been  and  remains  a  grqat  conflict 
of  opinion.  A  general  ship  is  upon  some  authority  declared  to  be 
ja  common  carrier,*  but  this  is  by  no  means  clear,  and  here  even 
apparent  or  nominal  unanimity  ends.  Mr.  Parsons  appears  to  be  of 
opinion  that  no  vessel  can  be  a  common  carrier  that  does  not  ply 
between  definite  termini,  having  a  regular  route  from  one  place  to 
the  other.*     But  nothing  in  the  earlier  English  cases  defining  the 

^  Nugent  V.  Smith,  i  C.  P.  D.,  34,  442.  Cleasby,  B.,  &  Brett,  J.,  appear  to  have 
affimved  ihe  definition  of  **  an  act  of  God  "  supplied  by  Mr.  Wallace  in  the  Amer.  ed.  of 
Smith's  X*  Cases,  see  I  C.  P.  D.,  pp.  34&442. 

?  Forward  v.  Pittard,  i  T.  R.,  27, 34,  per  Mansfield,  J.;  Parsons  on  Ship.,  vol,  i,  254. 

*  Angeil  on  Carriers,  s.  47  ;  Redfield  on  RaUwa3rs,  vol.  2,  p.  i. 

^  Si  ipagister  navis  sine  gufoematore  in  fluvium  navem  immiserit  et  tempestate  ortft 
temperare  non  potnent,  et  navem  perdiderit ;  vectores  habebunt  adversus  eum  ex  locato 
actionem,  1.  13*  s.  2,  if  loc.  Qm  Columnam  tn^isportandam  conduxit,  si  ea,  dum 
toUitur,  aut  portatur,  aut  reponitur,  fracta  sit,  ita  id  periculum  praestat,  si  qu&  ipsius, 
eorumque  quorum  opera  uterelur,  culpft  accident  Culpa  autem  abest,  si  ompia  facta  sunt, 
qnae  diligentiscimus  qui^ue  observaturus  fuisset,  1.  25,  s.  7,  eod.     Roccus,  Not  40. 

*  Laveroni  v.  Drury,  22  L.  J.,  Ex.,  24  per  PoUojtk,  C.B.;  8  Ex.,  166  ;  Mau.  anil  P. 
on  Ship.,  46  2nd  ed.;  Nugent  v.  Smith,  i  C.  P.  D.,  at  p.  431,  per  Cockbum,  C.J. ; 
Barclay  v.  Cuculla  y  Gana,  3  Poi}g.,  389,  head  note  of  reporter  only. 

*  VoL  I,  245.  Where  human  agency  intervenes  by  acts  of  misfeasance  or  nonfeasance 
inducing  the  accident,  or  accelerating  it,  the  term  '*  act  of  God  '*  of  course  becomes  incon- 
gruous.    Forwards.  Pittard,  I  T.  R.,  ?1 ;  Nugent  v.  Smith,  i  C.  P.  D.,  435,  444. 

Cos  fortuity  or  accident,  is  not  the  same  as  superior  force,  vis  major, 

Cos  foriuUf  are  events  which  no  human  prudence  could  foresee. 

Vis  major  is  that  force  only  which  cannot  be  resisted,  **  Cui  resist!  non  potest.'* 

Casfortufi  is  an  event  that  cannot  be  foreseen  or  resisted. 

The  loss  that  happens  through  the  imprudence  or  unskilfiilness  of  the  captain  is 
unforeseen,  but  it  is  not  fortuitous ;  those  cases  only  are  fortuitous  whkh  happen  in  spite 
of  all  human  prudenoe. 

"  Perils  of  the  sea  *'  is  a  generic  term,  comprehending  everything  for  which  the  insurers 
are  liable ;  Emergn.,  p.  285,  c  12,  vol.  i,  356,  ed.  by  Boulay  Paty. 
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duties  of  common  carriers  warrants  such  a  conclusion,  and  the 
American  text  writers  do  not  support  this  view.   Mr.  Redfield  says — 

^  To  constitute  one  a  conunon  carrier,  then,  he  must  make  it  for  the  time  a 
regular  employment  to  carry  goods  for  hire  for  all  who  choose  to  employ  him."  * 

Mr.  Justice  Story  considers  three  elements  necessary,  those  three 
being,  in  truth,  but  a  variance  of  the  first  which  he  alleges, 
viz. : — 

1.  "The  carrier  must  exercise  his  employment  as  a  public 
employment. 

2.  '*  He  must  undertake  to  carry  goods  for  persons  gene- 
rally. 

3.  "  He  must  hold  himself  out  as  ready  to  engage  in  the 
transport  of  goods  for  hire  as  a  business,  not  as  a  casual  occu- 
pation pro  hoc  vice'' 

His  definition  seems  perfectiy  unimpeachable,  "One  who 
undertakes  for  hire  or  reward  to  transport  the  goods  of  such  as 
choose  to  employ  him  from  place  to  place ; "  *  except  that  it  does  not 
define  a  common  carrier  by  English  law,  and  includes  persons  who 
are  not  common  carriers.' 

Lord  Justice  Brett  seems  to  accord  in  two  of  his  judgments* 
with  the  view  expressed  by  Mr.  Justice  Story.  In  one  he  sa5rs, 
the  force  of  the  word  "  common  "  is  not  that  the  carrier's  business 
is  a  public  one,  or  in  common  with  others,  but  that  he  undertakes 
to  carry  for  all  indifferently,  in  the  sense  of,  for  the  first  comer,  /r., 
"  for  all  in  common."  In  the  other  he  adopts  part  of  the  judgment 
in  FJsh  V.  Chapman'  with  approval,  and  says  "  that  to  constitute 
a  man  a  common  carrier,  the  business  of  carrying  must  be  habitual 
and  not  casual,  the  undertaking  must  be  general,  and  for  all  people 
indifferently,  He  must  assume  to  be  the  servant  of  the  public  ; 
he  must  undertake  for  all  people."*  Lord  Chief  Justice  Cockbum, 
without  expressing  his  own  view,  appears  to  incline  to  the  opinion 
expressed  by  Mr,  Parsons,  that  fixed  termini  form  an  element  in 
the  definition  of  the  duty  of  a  carrier,^ 

If  the  matter  were  not  decided  by  authority,  and  any  definite 
rule  had  to  be  laid  down,  it  would  seem  desirable  that  the  duties 
of  a  carrier  by  land  and  by  water  should  be  the  same,  mutatis 

*  Redfield  on  the  Law  of  Railways,  vol.  2,  pp.  i,  2,  3rd  ed. 

'  Story  on  Bailments,  s.  495.  In^e  v,  Christie,  ^  C.  &  K.,  61  $  Gisboume  v.  Hnrst, 
I  Salk.,  249.  Mr.  Parsons  considers  if  he  does  not  ply  also  between  certain  termini  and 
on  a  certain  rotate,  he  is  not  a  common  carrier.  Pars,  on  Ship.,  Vol.  I.,  p,  245.  Cited 
apparently  with  approval  in  Nugent  v.  Smith,  i  C.  P.  D.,  427. 

»  Brind  v.  Dale,  2  M.  &  Rob.,  80,  8  C.  &  P.,  207. 

*  Nugent  v.  Smith,  i  C.  P.  D.,  19,  p.  26 ;  The  Liver  Alkali  Company  v,  Johnson 
7  L.  R.,  Ex.,  267;  9  L.  R.,  Ex.,  338,  at  p.  343. 

•  2  Kell/s  Georgia  Rep.,  349,  Bigelow,  J.,  in  Gage  v,  Tirrcll,  9  Allen,  299. 
''That  he  should  be  employed  for  hire,  in  the  transport  of  merchandi^  for  persons  geno- 
ndly  and  as  a  public  employment" 

•  Nugent  V.  Smith,  i  C.  P.  D.,  at  p.  27. 

'  73.,  427.  In  The  Liver  Alkali  Cfompany  v,  Johnson,  7  L.  R.,  Ex.,  267 ;  9  L.  R., 
Ex.,  338,  there  wert  no  fixed  termini,  so  that  it  must  be  accepted  that  that  element  does 
not  enter  into  the  consideration  of  who  is  a  common  carrier  by  English  law,  save  as  a 
question  of  fact 
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mutandis.  The  distinction  as  to  the  law  to  be  followed,  in  the 
body  of  a  county,  and  within  the  jurisdiction  of  the  Admiralty,  is 
not  to  be  maintained  merely  for  its  historical  significance  at  the  cost 
of  uniformity  and  justice.  Unless  the  distinction  preserved,  depends 
on  principle  and  not  on  accident,  it  must  be  considered  unworthy 
of  continuance.  Apart  from  maritime  risks,  there  appears  no  just 
cause  why  a  common  carrier  by  sea  should  not  be  placed  precisely 
on  the  same  footing  as  a  common  carrier  by  land.  Who  would  be  "  a 
common  carrier,"  would  be  determined  by  the  general  and  public 
character  of  his  employment,  and  it  must  be  accepted  that  a  general 
ship  would  be  so,  and  that  all  goods  carried  for  hire  indiscri- 
minately, without  caution  or  express  contract  or  limitation  of 
responsibility  of  any  kind,  either  by  special  or  general  notice,  should 
be  considered  as  if  confided  to  a  common  carrier,  with  the  duties  of 
a  common  carrier,  by  the  custom  of  the  realm,  carrying  within 
the  realm,  apart  from  statutory  provisions  on  the  point.^  With- 
out considering  the  authorities  unanimously  agreed,  it  is  clear  that 
the  carriers  by  land  and  water  maintain  a  different  position  and 
have  dissimilar  duties  and  privileges,  and  that  their  liabilities  are 
neither  uniform  nor  conterminous.  All  persons  acting  as 
bailees  to  carry  and  otherwise  manage  for  reward  "in  the  exercise  of 
a  public  employment,"  it  is  stated  by  Lord  Justice  Holt,  are  bound 
**  to  answer  for  the  goods  at  all  events,"  when  acting  for  hire. 

''  And  this  is  the  case  of  the  common  carrier,  common  hoyman,  master  of  a 
ship,  &€.,  which  case  of  a  master  of  a  ship  was  first  adjudged  26  Car.  II.,  in  the 
case  of  Mors,  v.  Slue,  Raym.,  220 ;  i  Vent.,  100,  238.  The  law  charges  this 
person  thus  entrusted  to  cany  goods,  against  all  events  but  acts  of  God  and  of 
the  enemies  of  the  king.  For  though  the  force  be  never  so  great,  as  if  an  irre- 
sistible multitude  of  people  should  rob  him,  nevertheless  he  is  chargeable  ^ ' 

Mr.  Justice  Bretfs  judgment  is  in  consonance  with  this,'  and 
indeed  does  not  limit  the  liability  to  persons  carrying  within  the 
realm,  of  whom  alone  Holt,  J.,  could  have  been  speaking,  for  he 
speaks  of  the  (Municipal)  Law  as  charging  him,  yet  it  would  seem 
that  this  proposition  is  not  considered  affirmed.  If  it  had  been. 
The  Liver  Alkali  Co.  v,  Johnson  would  probably  have  been  also 
decided  without  a  difference  of  opinion  in  the  Court  of  Appeal. 

In  reference  to  this  question  it  may  be  perhaps  suggested  that 
the  liability  imposed  by  law  is  of  little  moment  in  practice,  as  the 
contracting  parties,  in .  almost  every  case  of  carriage  by  water, 
invariably  protect  themselves  either  by  bill  of  lading,  or  by  statute, 
and  that  it  is  of  theoretic  rather  than  practical  importance,  that  the 
law  implies  merely  the  duty  of  the  civil  law,  or  the  greater  liability 

>  Morsv.  Slue,  Sir  T.,  Raym.,  220;  Keble,  vol.  2,  866,  vol.  3,  72,  112,  135. 

*  Per  Holt,  L.C.J.,  in  Coggsi'.  Beniard,  Lord  Raym.,  909,  918  ;  I  Sm.  L.  C,  7th 
ed.,  202.  Maude  &  Pollock,  2nd  ed.,  46,  would  seem  incorrect  in  making  all  shipowners 
insurers. 

'  Nugent V.  Smith,  i  C.  P.  D.,  19,  at  pp  33,  426,  427,  434,  "or  to  general  ship>.'* 
Sec  The  Liver  Alkali  Company  z/.  Johnson,  9  L.  R.,  Ex.,  338,  344.  As  to  what  is  a  general 
•hip,  see  Abb.  on  Shipping,  pp.  90,  95,  212 ;  Boucher  v.  Lawson,  Rep.  Temp.,  Hard., 
85  ;  head  note  contia. 
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defined  by  Lord  Holt;  but  this  is  not  absolutely  the  case,  mer- 
chandize is  constantly  sent  without  express  agreement,  and  inas- 
much also  as  all  the  statutes,  and  also  the  express  contracts  by  bill 
of  lading  where  unreasonable  or  defective,  must  be  referred  to 
the  basis  of  liability  which  the  law  implies  independently  of 
all  contract,  the  question  is  one  of  more  than  nominal  import- 
ance. 

The  two  contracting  parties  are  in  a  very  different  position. 
In  the  one  case  a  person  unused  to  business  may  require  to  send 
goods  by  a  ship  to  a  foreign  country,  and  this  may  be  a  first 
adventure.  The  carrier  is  a  member  of  a  powerful  and  organised 
class,  which  has  framed  rules  to  exclude  every  incident  of  liability 
for  every  species  of  neglect,  with  the  experience  of  a  long  course  of 
business  and  the  aid  of  the  most  technical  legal  skill  and  traditional 
experience.  It  is  often  a  cat-and-mouse  compact.  For  this  reason, 
it  certainly  seems  desirable  that  no  special  exemption  should  be 
made  to  limit  the  common  law  liability  in  any  case,  which  shall 
not  be  reasonable,  and  unless  made  at  the  time  in  writing  through- 
out, and  signed  by  the  parties  themselves  contracting. 

Before  passing  to  the  statutes  which  regulate  and  qualify  the 
•common  law  liability  of  ship  owners,  it  will  perhaps  be  desirable  to 
glance  at  what  Mors  v.  Slue  really  affirmed.^  It  appears  to  have 
decided  that  by  the  civil  law  and  the  Lex  Mercatoria,  the  master  is 
liable  so  long  as  he  is  within  the  king's  protection,  and  by  our 
law,  so  long  as  he  is  within  the  body  of  a  county,  for  the  safety  of 
the  goods  entrusted  to  him,  except  as  to  the  act  of  God  and  the 
king's  enemies.  But  that  he  was  not  liable  unless  he  came  within 
the  custom  of  the  realm.  For  this  reason,  when  he  took  in  the  goods 
in  the  body  of  a  county,  or  started  thence  on  his  voyage,  wages 
beginning  infra  corpus  comitatus,  and  because  he  might  have  cau- 
tioned against  them,*  he  was  liable  as  an  insurer  and  in  all  events.' 
The  different  reports  of  the  case  vary  to  some  extent,*  but,  by  the 
special  verdict  found,  the  facts  may  be  assumed  as  beyond  dispute. 
Goods  of  the  plaintiff  had  been  shipped  on  board  a  vessel  of  150 
tons  burthen,  in  the  Thames  at  London,  to  be  delivered  at  Cadiz, 
in  Spain.  The  ship  was  left  in  charge  of  four  or  five  men,  quite 
sufficient  in  number  to  look  after  and  to  attend  on  a  vessel  of  her 
class.  Eleven  men  (in  one  report  it  is  twelve)*  came,  pretending  to 
be  press-masters,  and  by  force  seized,  and  took  the  goods.  "  It  was 
agreed  on  all  hands  that,  if  there  had  been  any  default  in  the  master 
or  mariner,  the  master  would  have  been  liable ; "  but  there  being 
not  the  least  negligence  in  him,  the  case  was  appointed  to  be  argued, 

>  3  Keb.,  72,  112,  135 ;  2  Ler.,  69 ;  Vent.,  190,  238. 

*  I.e.,  warned  the  owner  of  the  goods,  or  shipper :  Southcote's  Case ;  4  Co.  84a,  Cro. 
Eliz.,  815. 

'  Coggs  V.  Bernard,  Ld.  Raym.,  909,  918,  per  Holt,  L.C.J. ;  Hide  v.  Trent  and 


Mersey  Navig.  Co.,  i  Esp.,  36,  37  per  Lord  Kenyon  ;  Lane  v.  Sir  R.  Cotton,   i  Salk,, 
18,  12  Mod.,  472,  484,  per  Holt,  L.C.J. 

*  See  Sir  T.  Raym.,  220,  2  Keble,  836 ;  3  /5.,  72,  112,  135  ;  Vent,  190. 

*  Keble,  vol.  2,  866. 
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"the  court  inclining  strongly  for  the  defendant."*  On  further 
argument,  in  two  several  terms,  Mr.  (afterwards  Lord)  Holt,  for  the 
plaintiff,  the  decision  was  given  in  favour  of  the  shipper,  that  the 
plaintiff  was  entitled  to  recover  against  the  shipowner  and  carrier 
without  any  negligence  proved  against  the  master,  because  the  ship 
was  in  the  body  of  a  county,  and  therefore,  it  is  now  suggested,  a 
common  carrier,  although  undertaking  to  carry  beyond  the  realm  ;* 
the  question  if  the  ship  was  a  general  ship  being  also,  it  is  sub- 
mitted, wholly  immaterial.  Thus,  that  the  liability  of  the  common 
carrier  was  greater  than  by  the  civil  law  of  the  Admiralty,  for  he 
was  liable  pro  damno  fatali,  and  without  negligence.  In  this 
respect  the  case  seems,  therefore,  partially  to  conflict  with  Nugent 
V.  Smith,  which  decides  that  a  shipowner  who  carries  within  the 
realm,  viz,  in  a  general  ship  which  plies  regularly  betwewi  London 
and  Aberdeen  or  fixed  termini,  there  being  no  express  contract, 
does  not  insure  the  goods,  is  not  a  common  carrier,  and  is  not 
liable,  "  in  any  event"  Lord  Justice  Mellish  bases  his  judgment  on 
a  point  not  concluded  by  Mors  v.  Slue,  or  Barclay  v,  Cuculla  y 
Gana,  viz.,  that  the  carrier  does  not  insure  against  inherent  defects 
in  the  thing  carried,  nor  against  "  irresistible  acts  of  Nature." 

The  earliest  reported  cases'  seem  to  have  established  there- 
fore no  greater  liability  than  this.  That  a  common  carrier,  whether 
by  sea  or  land,  stood  on  the  same  footing.  But  that  the  duties 
imposed  on  a  common  carrier  by  the  custom  of  the  realm,  was 
limited  to  contracts  made  to  carry  to  places  within  or  out  of  the  realm. 
It  did  not  extend  to  all  losses  upon  the  high  seats,  even  if  the  con- 
tract was  made  within  the  realm.  In  subsequent  cases,  it  was  said 
that  there  was  "  no  distinction  between  a  land  and  water  carrier ;" 
and  Lord  Mansfield,  although  the  point  was  not  necessary  to  the 
decision  of  the  case  before  him,  stated  that  the  carrier  was  liable 
even  where  he  was  not  negligent,^  and  in  all  cases,  with  the  excep- 
tion of  **  the  act  of  God  "  or  the  king's  enemies.^ 

It  must,  however,  be  considered  not  unworthy  of  note  that 
Mr.  Abbott,  afterwards  Lord  Tenterden,  did  not  presumedly  himself 
consider  that  land  and  water  carriers  generally  stood  on  the  same 
footing,  or  even  that  a  general  ship  could  be  deemed  a  common 
carrier.  No  expression  can  be  found  in  the  work  under  his  hand,  in 
either  of  the  first  five  editions,  which  would  suggest  such  a  belief, 
and  it  must  therefore  be  considered  that,  however  clear  the  matter 
appeared  to  others,  he  at  least  entertained  some  doubt.    There  are 

*  Ventris,   191. 

«  Lanez^.  Cotton,  12  Mod.  481,  per  Holt,  C.J.  Dale  v.  Hall,  i  WOs.,  281,  if  cor- 
rectly reported,  makes  all  carriers  of  goods  in  ships  liable,  from  port  to  port,  for  every 
breach  of  safe  and  secure  carriage,  as  being  a  negligence  which  the  law  does  not  excuse. 
Implying  the  negligence  indeed,  in  such  cases. 

'  Southcote's  Case,  4  Co.,  84  a ;  Mors  v.  Sloe,  i  Vent,  190,  238 ;  Rich  v,  Kneeland, 
Cro.  Jac.,  330;  Hob.,  17  ;  Williams  v,  Llovd,  Sir  W.  Jones,  180 ;  i  Ro.  Ab.,  10. 

*  Forward  v,  Pittard,  i  T.  R.,  27  (1785). 

*  Trent  Navig.  Company  v.  Wood,  3  Esp.,  127,  4  Doug.,  287  (25  Geo.  IH.) ;  Dale  v. 
Hall,  Wils,,  281  (1750)  ;  Goff  v.  Clinkard,  ib.,  282  n. 
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dicta  in  many  cases  founded  on  passages  in  Bacon's  Abridgement, 
on  Holt's  judgment  in  Coggs  v.  Bernard,^  and  in  many  text  books, 
but  in  none  of  the  cases  cited  was  the  precise  point  decided.^  In 
practice,  the  contract  of  carriage  in  a  ship  is  usually  governed  by 
the  bill  of  lading,  and  is  an  express  contract  in  a  printed  and 
written  document,  so  that  the  necessity  of  determining  the  point 
is  the  less  likely  to  arise.  But  as  the  duties  of  the  carrier  by  water 
must  necessarily  receive  their  chief  elucidation  from  the  duties  of  a 
carrier  on  land,  so  far  as  analogy  is  maintainable,  the  point  lies 
really  at  the  base  of  all  the  maritime  contracts  of  carriage.  The 
contract  of  the  land  carrier  in  England  became  much  earlier  the 
subject  of  judicial  interpretation,  and  is  therefore  more  fully  estab- 
lished, inasmuch  as  the  maritime  contract  fell  in  part  within  the 
cognizance  of  the  Courts  of  Admiralty  and  the  rules  of  the  civil 
law,  the  settlement  of  the  duties  of  the  sea  carrier  have  been  post- 
poned. The  recognition  of  the  territorial  jurisdiction  of  the  Lord 
High  Admiral  "  capitaneus  or  custos  maris,"  in  the  English  com- 
mon law,*  created  a  distinction  which  has  never  been  swept  away. 

As  doubt  appears  to  exist  as  well  among  the  American 
as  among  the  English  authorities,  whether  the  duties  annexed 
to  the  common  carrier  by  land  attach  where  there  is  no 
expr^s  contract,  or  where  the  express  contract  is  insufficient,  in- 
complete, or  unreasonable,  it  would  perhaps  be  desirable  even  at 
the  risk  of  a  censurable  prolixity  to  consider  how  far  the  proposi- 
tion that  a  general  ship  is  a  common  carrier,  is  justified,  and  also 
whether  the  common  carrier,  if  such  he  be,  can  relieve  himself,  or 
avoid  his  liability  altogether,  apart  from  statute,  by  express  contract. 

For  the  position  that  a  general  ship  is  a  common  carrier.  Mors  v. 
Slue  and  Barclay  v,  Cuculla  y  Gana  are  usually  cited.  But  it  can 
scarcely  be  said  that  these  cases  are  of  precise  authority.  Mors 
V.  Slue  decides  only,  that  a  common  carrier  by  water  is  liable 
for  goods  lost  within  the  realm,  without  negligence,  and  stolen 
from  him  by  irresistible  force.  In  other  words,  that  his  engage- 
ment is  larger  within  the  body  of  a  county  by  English  law  than  under 
the  civil  law,  for  he  is  chargeable  pro  damni  fatally  which  a  carrier 
under  the  civil  law  would  not  be.^  The  claim  was  based  on  the 
custom  of  the  realm,  and  although  in  later  times  the  rules  of  pleading 

^  Lord  Tentenden  cites  Roccus  (Note  40)  as  to  the  responsibility  of  the  carrier  for 
theft  and  embezzlement,  and  not  the  common  law,  5th  ed.  Ab.  on  Ship.,  245.  For  the 
authorities,  that  '*a  general  ship**  is  a  common  carrier,  see  Boson  v.  Sandford, 
Sid.,  36  ;  Shower,  29,  loi,  p.  102,  ''I  agree  no  difference  between  a  hind  and  water 
carrier,  for  both  are  chargeable,''  per  Eyres,  T*  ;  Laveroni  v,  Drury,  22  L.  J.,  Ex.,  2, 
p.  4 ;  8  Ex.,  166,  p.  173,  per  Pollock,  C.B. ;  Gillespy  v,  Thompson,  2  Jur.,  N.  S.,  713  n  ; 
Liver  Alkali  Company  v,  Johnson,  9  L.  R.,  Ex.,  340 ;  per  Blackburn,  T. ,  citing  Coggs  v, 
Bernard,  Ld.  Raym.,  918 ;  Elliott  v.  Rossell,  10  Johns.,  p.  7,  N.  V.  R.  (Am.}  ;  per 
Kent,  C.J.,  Story  on  Bailm.,  ss.  496,  50k ;  NUgent  v.  Smith,  i  C.  P.  D.,  431,  and  cases 
titedp.  69,  anUn  7. 

*  Barclays.  Cuculla  y  Gana,  3  Doug.,  389;  Parsons  on  Ship.,  voL  1,  248;  Bac 
Ab.  Carrier,  i ;  Maude  &  Pol.  on  Ship.,  p.  4^  2nded. 

*  Co.  LittL,  260 ;  Comyns  Dig.  Ad.  A, 

*  Nu^t  V.  SmiA,  I  6.  P.  D.,  429,  per  Cbckburb)  L.C.J.,  koccus.  Note  40;  i 
Domat,  B.  i,  tit  4,  s.  8  ;  Story  on  Bdilm.,  sS.  458,  459; 
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dispensed  with  an  allegation  of  the  custom,  it  was  the  primary 
ground  of  action.  The  facts  showed  that  the  goods  stolen  were 
delivered  to  the  carrier  in  the  body  of  a  county,  viz.,  in  the  River 
Thames,  to  be  transported  to  Cadiz,  in  Spain.  There  was  no  sug- 
gestion of  collusion  or  negligence  in  the  master  whatever  (it  was  in 
fact  negatived),  and  the  Court  inclined  strongly  to  help  him.^  The 
loss  was  inevitable  as  to  him,  as  much  as  if  by  pirates  at  sea.  Lord 
Hale  gave  judgment : — 

1.  By  the  Admiral  civil  law,  the  master  is  not  charge- 
able/r^^;««^  fatally  as  in  case  of  pirates,  storm,  &c.,  but 
where  there  is  any  negligence  in  him  he  is. 

2.  This  case  is  not  to  be  measured  by  the  ruks  of  the 
Admiral,  because  the  ship  was  infra  corpus  comitatus}  The 
reasons  assigned  were — ist  The  hire  or  reward ;  2nd-  Be- 
cause half  wages  is  paid  him  before  he  gpes  out  of  the  county ; 
if  the  master  would,  he  might  have  made  a  caution  for 
himself 

3.  There  was  no  difference  between  the  case  and  that  of 
a  hoyman,  common  carrier,  or  innkeeper,  and  the  case  con- 
cludes, "and  if  a  carrier  be  robbed  by  an  hundred  men,  he 
is  never  the  more  excused." 

In  Southcote's  Case*  "  a  ferryman,  common  innkeeper  or 
carrier  are  also  said  not  to  be  discharged,  if  the  goods  are  stolen." 
But  Lord  Coke  distinctly  says  that  this  is  only  in  the  case  of  a 
general  acceptance,  and  that  "  it  is  good  policy  for  him  who 
takes  any  goods  to  keep,  to  take  them  in  special  manner, 
sciL  to  keep  them  as  he  keeps  his  own  goods,  or  to  keep  them 
the  best  he  can,  at  the  peril  of  the  depositor ;  or  if  they  happen 
to  be  stolen  or  purloined,  that  he  shall  not  answer  for  them." 
And  the  same  if  goods  are  to  be  delivered  over.*  So  that  all 
that  appears  is,  that  in  the  absence  of  an  express  contract,  the 
maritime  carrier  within  the  body  of  a  county  was  liable  as  a 
common  carrier,  and  with  this  agrees  Nicholls  v.  More* 
and  Boson  v.  Sandford.*  And  it  was  further  decided  that  if 
any  man  within  the  realm  undertook  for  hire  to  carry  the 
goods  of  all  persons  indifferently,  he  was  a  common  carrier."' 
The  power  to  specially  accept  in  limitation  of  the  implied  lia- 
bility as  in  Southcote's  Case  was  affirmed  by  the  full  Court  of 
Queen's  Bench  in  1769.*  And  that  a  carrier  or  ferryman  was 
not  liable  for  the  act  of  God,  where  there  was  no  negligence 
V^       in  him,  but  if  there  was  default  in  him  it  was  otherwise. 

1  Ventrit,  191. ;  Lev.  &  Vent,  print.  Morse  ;  Keble  &  Sir  T.  Raym.,  Mors. 

»  Ventris,  190,  238.  »  43  Eliz.  Cro.  Eliz.,  815;  4  Co.,  84a,  citing  22  Ass. 

*  In  Coggs  V,   Bernard,  2  Ld.  Raym.,  911,  there  was  a  doubt  whether  a  promise 
to  keep  and  to  safely  keep  were  the  same. 

«  Sid.,  36. 

•  Shower,  29, 109 ;  I  &  2  Tac.  II.,  and  Rich  v.  Kneeland,  Cro.  Jac.,  330 ;  Hob.,  17. 
^  Gisboum  v.  Hurst,  I  Salk. ,  249  (8  Anne). 
^  Gibbon  v,  Paynton,  4  Burr.,  2298 ;  and  in  Mors  v.  Slue^  Vent.^  238,  Sir  T.  Raym.^ 
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And  a  summary  of  the  cases  seems  to  decide  as  follows,  viz.  :— 

1.  That  within  the  realm  a  carrier  by  land  who  carried 
indifferently  for  all  persons  for  hire  was  a  common  carrier.^ 

2.  That  the  same  liability  attached  to  carriers  by  water 
within  the  realm,  and  to  contracts  of  carriage  made  within, 
to  carry  beyond,  and  out  of  the  realm,  where  the  robbery  was 
in  the  body  of  a  county.^ 

3.  The  common  carrier  was  an  insurer  at  all  events, 
except  the  act  of  God  and  the  king's  enemies,  for  losses 
sustained  where  he  was  not  negligent,  and  where  his  negligence 
was  expressly  disproved,* 

4.  That  he  could  not  get  rid  of  his  liability  as  a  common 
carrier  in  toto,  by  demanding  a  special  reward,  adequate  to  the 
risk.* 

5.  That  the  act  of  God  meant  natural  accidents  only, 
such  as  lightning,  earthquake  and  tempest,  and  not  accidents 
arising  from  the  fault  or  negligence  of  man.* 

6.  That  the  act  of  God  was  much  more  limited  as  a  pro- 
tecting exception  than  the  casus  fortuitus  of  the  civilians.® 

7.  That  from  the  mere  fact  of  employment,  the  law  would 
imply  a  contract  identical  in  terms  with  that  on  the  alleged 
custom.'' 

8.  That  the  liabilities  attached  from  the  public  employ- 
ment and  the  hire  and  reward.^ 

The  ancient  general  maritime  law  on  the  authority  of  Lord 
Stowell  exacted  a  full  compensation  out  of  all  the  property  of  the 
owners  of  the  guilty  ship  (in  proved  cases  of  negligence),  upon  the 
common  principle  applying  to  persons  undertaking  the  conveyance 
of  goods,  that  they  were  answerable  for  the  conduct  of  the  persons 
whom  they  employed,  and  of  whom  the  other  parties  who  suffered 
damage  knew  nothing,  and  over  whom  they  had  no  control.  To 
this  rule  our  own  country  conformed.*  But  Holland  having  in- 
troduced a  law  for  the  protection  of  its  navigation,^®  by  limiting  their 
liability,  England  followed  by  passing  statutes  to  the  same  end. 
The  Hanseatic  Ordinance  of  1614,  the  French  Ordinance  of  1681, 
as  well  as  the  ordinance  of  Rotterdam  of  1721,  and  of  Hamburgh," 

*  Gisboum  v.  Hurst,  i  Salk.,  249 ;  Boucher  v,  Lawson,  Rep.  Temp.,  Hard.,  85, 194. 

*  Rich  V,  Knedand,  Hob.,  17;  Cro.  Jac.,  330 ;  Mors  v.  Sine,  Vent,  238;  Barclay 
V,  Cuculla  y  Gana,  3  Doug.,  389;  Boucher  v.  Lawson,  ib.^  n.  i ;  2  Vem.,  442,  443. 

^  Mors  V,  Slue,  ib,\  Forward  v,  Pittard,  i  T.  R.,  27  ;  Gibbon  v.  Paynton,  4  Burr., 
2298,  at  p.  2300 ;  Barclay  v,  Cuculla  y  Gana,  i  T.  R.,  33 ;  Coggs  v.  Bernard,  Lord 
Raym.,  918. 

^  Kirkman-  v,  Shawcross,  6  T.  R.,  17;  Oppenheim  v,  Russell,  3  B.  &  P.,  42  ;  Lane 
V.  Sir  R.  Cotton,  i  Salk.,  17;  12  Mod.,  472. 

*  Forward  v,  Pittard,  i  T.  R.,  27,  at  p.  33,  perLd.  Mansfield ;  Story  on  Bailm.,  s.  12. 

*  Mors  V,  Slue,  Vent,  190,  s.  238  ;  Forward  v,  Pittard,  i  T.  R.,  27  ;  Roccus,  note 40. 
Pickering  «/.  Barclay,  2  RollAbr.,  248,  Sty.,  132;  Abb.  on  Ship.,  2nd  ed.,  237  ;  Dale  % 
HaU,  I  Wils.,281. 

'  OaWey  V.  The  Portsmouth,  &a ,  Railway,  1 1  Ex.,  618. 

»  Co.  Littl.,  89 ;  4Ca,  84 ;  3  Lev.,  259 ;  Coggs  v,  Bernard,  Ld.  Raym.,  909,  918. 

*  The  Dundee,  i  Hagg.,  p.  121,  per  Lord  Stowell. 

^®  Vinnius,  ed.  1647,  In  Peckium,  155. ;  Abb.  on  Ship.,  264. 
"  Valin,  torn,  i,  p.  569 ;  Abb.  on  Ship.,  264. 
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contain  all  of  them  provisions  limiting  the  liability  of  the  ship- 
owner as  to  the  amount  of  responsibility  incurred.  Inasmuch  as  it 
was  found  that  shipowners  who  were  in  the  class  of  common 
carriers,  could  not  wholly  avoid  liability,  by  merely  renouncing  or 
disclaiming  it  by  notice,*  this  wealthy  and  very  influential  body 
turned  to  the  legislature  to  relieve  them,  and  procured  the  passing 
of  7  Geo.  IL,  c.  15,  the  first  statute  which  restricted  the  liability  of 
the  shipowner  acting  as  carrier. 

A  general  notice  by  the  owners  of  a  lighter  that  they  would  not 
be  liable  for  negligence,  was  held  not  to  relieve  them  of  their 
common  law  obligation,  to  provide  a  seaworthy  ship,  the  announce- 
ment being  in  the  following  terms : 

"  That  the  undersigned  will  not  be  answerable  for  any  loss  or  damage  which 
shall  happen  to  any  cargo  which  shall  be  put  on  board  any  of  our  vessels,  unless- 
sucb  loss  or  damage  shall  happen  or  be  occasioned  by  want  of  ordinary  care 
and  diligence  in  the  master  or  crew  of  the  vessel ;  in  which  case  we  will  pay  ten 
pounds  per  cent,  upon  such  loss  or  damage,  so  as  the  whole  does  not  exceed 
the  value  of  the  vessel  and  freight" 

The  court  considered  that  this  notice  did  not  exempt  the 
carrier  from  liability  for  unseaworthiness,  as  the  loss  was  not 
brought  within  its  terms,  being  caused  by  a  breach  of  duty 
of  the  owner,  and  the  reporter  seems  to  doubt  whether  a  special 
acceptance,  would  relieve  the  carrier  from  his  common  law  liability, 
but  no  such  doubt  appears  or  can  be  gathered  from  the  judgment, 
and  Lord  Ellenborough  seems  throughout  to  give  to  this  notice, 
which  was  general,  the  effect  of  an  agreement.^  But  it  was  very  long 
prior  to  this,  viz.,  in  1734,  that  an  Act  had  been  passed*  on  the 
petition  of  shipowners  and  merchants,  setting  forth  the  great  alarm 
of  the  petitioners  at  a  late  trial*  in  which  the  owner  of  a  ship 
was  held  liable  for  goods  which  the  master  had  embezzled,  and  urg- 
ing that  it  was  a  hardship  to  which  no  owners  of  ships  are  exposed 
in  other  trading  nations.*  The  alarm  was  a  little  premature,  as 
the  verdict  ultimately  was  for  the  defendant,  and  the  shipper  was 
saddled  with  his  losses  and  his  costs.*  This  act  continued  in 
operation  for  about  fifty  years,  arid  generally  the  Act  limited  the 
responsibility,  in  extent,  in  the  case  of  embezzlement,  without  his 
knowledge  and  privity,  to  the  value  of  the  ship  and  freight  The 
second  Act  was  passed  in  1786,  in  consequence  of  a  doubt  (again 
premature)  expressed  in  a  trial  at  Nisi  Prius.''  The  doubt  was 
whether  the  owner  was  protected  from  loss  by  a  robbery  effected  by 
strangers,  by  the  aid  and  connivance  of  a  seaman  who  shared  the 
spoil,  and  Buller,  J.,  stated  that  the  first  Act  was  passed  to  protect 

*  Kirkman  v,  Shawcross,  6  T.  R.,  17,  per  Lord  Kenyon ;  Oppenheim  v,  Russell, 
3  B.  &  P.,  42  ;  Hide  v.  The  Proprietors  ot  Trent  and  Mersey  Navigation,  i  Esp.,  N. 
P.  C,  36 ;  Lyon  ».  Mells,  5  East,  428 ;  Lane  w.  Sir  R.  Cotton,  I  Salk.,  18 ;  12  Mod.^ 
481. 

*  Lyon  V,  Mells,  5  East,  428  (1804).  »  7  Gea.  IL,  a  !$• 

*  Boucher  z/.  Lawson,  Rep.  Temp.,  Hard.,  8$,  194. 

*  Commons  Journals,  1 733,  277. 

*  Boucher  v,  Lawson,  Rep.  Temp.,  Hard.,  85,  194,  202« 
^  Sutton  V.  Mitchell  I  T.  R.,  18  (1785). 
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the  owner  against  ''all  treachery  in  the  master  or  mariners."*  This 
second  Act^  extended  the  protection  accorded  by  the  first  to  losses 
occasioned  by  fire  and  robbery,  ue,  thefts  and  embezzlements  com- 
mitted as  well  by  others  as  by  the  crew.  And  in  about  twenty- 
seven  years  after  a  third  Act  was  passed*  still  further  extending 
the  protection  of  the  shipowner,  in  cases  of  "  any  loss  or  damage 
happening  without  his  fault  or  privity.**  Before  this  last  Act, 
shipowners  were  civilly  liable  in  cases  of  collision  at  sea,  for  the 
total  loss  which  might  be  occasioned  by  the  negligence  or  unskil- 
fulness  of  the  persons  they  employed,  and  there  was  an  entire 
compensation  to  the  persons  injured,  although  the  injuring  ship  was 
small  and  the  injured  vessel  was  of  many  times  greater  value,  and 
the  loss  also  included  the  loss  of  freight  due  or  to  grow  due  for  and 
during  the  voyage,  which  was  held  also  to  include  a  homeward 
voyage  if  previously  contracted  for  as  a  return  voyage.* 

The  nature  of  the  protection  accorded  was  this.  The  first  Act 
provided  "  that  the  shipowner  should  not  be  liable  to  answer  for  or 
"  make  good  any  loss  or  damage,  by  reason  of  any  embezzlement, 
"  secreting,  or  making  away  witii,  by  the  master  or  mariners,  or  any 
"  of  them,  of  any  gold,  silver,  diamonds,  jewels,  precious  stones,  or 
"  other  goods,  &c.,  which  from  and  after  the  24th  of  June,  1734,  shall 
"  be  shipped,  taken  in,  or  put  on  board  any  ship  or  vessel,  beyond 
"  the  value  of  the  ship,  her  appurtenances  and  freight."  The  next  Act 
extended  the  exception  to  all  robberies,  embezzlements,  &c.,  done, 
occasioned  or  incurred,  without  the  privity  and  knowledge  of  the 
owners,  beyond  the  value  of  the  ship  with  dl  her  appurtenances,  and 
the  full  amount  of  the  freight  due  or  to  grow  due,  for  and  during 
the  voyage,  during  which  the  offences  and  crime  was  committed, 
and  although  the  masters  and  mariners  were  not  concerned  in  it  in 
any  way — ^in  other  words,  extending  the  protection  to  robberies 
generally,  in  which  the  owners  were  not  implicated,  add  also  entirely 
abolishing  their  liability  for  loss  or  damage  caused  by  any  fire  hap- 
pening to  or  on  board.  And  this  Act  also  conceded  further  protec- 
tion, by  declaring  that  no  shipowner  should  be  liable  for  loss  or 
damage  by  any  robbery,  &c.,  unless  the  shipper  should  at  the  time 
of  shipment  insert  in  his  bill  of  lading,  or  otherwise  declare  in 
writing, "  the  true  nature,  quality,  and  value  "  of  the  articles  sent* 
The  third  Act®  limited  the  liability  of  the  shipowners  to  all  acts  of 
neglect  causing  damage  to  the  goods  confided  to  them,  happening 
wiSiout  the  knowledge  and  privity  of  the  shipowner,  and  thus  was 
extended  to  losses  or  damage  caused  by  collision  with  other  ships, 

1  Comm.  Tour.,  1786,  p.  296. 

»  26  Gca  III.,  c.  86. 

'  53  Gca  III.,  c  159. 

4  The  Dundee,  i  Hage.,  109,  128. 

»  26  Geo.  III.,  c  86,  s.  3. 

*  53  Geo.  IIL,  c  159.     In  this  Act  the  term  part-owner  t^as  mtrodiiced,  and  it  was 
held  that  the  '*  privity  and  defiralt "  of  one  part-owner,  who  was  Boaiter,  did  not  prdadice 
the  rifihts  of  o&er  part-owners.    Wilson  v.  Dickson,  2  B.  &  A.,  2;  see  also  M.  S. 
Act,  1854,  s.  516. 
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and  the  measure  of  damage  was  by  a  decision  of  the  courts  assessed 
as  the  amount  of  value  of  the  injuring  ship,  in  a  case  in  which  the 
injuring  ship  herself  sank,  at  the  moment  before  or  at  the  instant 
of  time  at  which  she  inflicted  the  injury,  and  not  at  the  time  when, 
injured  by  the  effects  of  collision,  she  was  of  less  value  and  in  a 
sinking  condition.*  But  a  sale  by  the  master  of  part  of  the  cargo 
in  a  case  of  necessity,  and  to  obtain  necessaries  for  the  ship,  was 
held  not  to  be  within  the  protection  of  the  Act,  although  the  sale 
was  without  the  owner's  "  fault  or  privity,"  and  disclosed  no  defence 
as  a  plea  to  an  action  by  the  shipper  against  the  owner.^ 

By  the  common  law  the  shipowner  had  been  liable  for  losses 
caused  without  his  own  "  default  or  privity,"  as  for  damage  caused 
by  fire,*  robbers,*  and  embezzlement.*  The  first  statute,  Kmiting  the 
liability  of  shipowners  (1734,  7  Geo.  II.,  c.  15),  protected  them  from 
robberies  by  their  own  servants(and  from  loso  by  -fifQ) ;  the  next  Act 
in  the  case  of  general  robberies^  and  the  third  (181 3)  protected 
them  also  in  the  case  of  defaults  of  part-owners.  The  present  pro- 
visions, which  govern  the  liability  of  the  shipowner,  are  contained 
in  the  M.S.  Acts  of  1854, 1862/ 

Under  the  Act  of  18 13  the  word  "appurtenances"  gave  rise  to 
legal  discussion,  and  the  attempt  was  made  to  render  the  cargo 
as  well  as  the  freight  liable,  but  Lord  Stowell  decided  that  the 
cargo  was  not  included  (and,  indeed,  if  it  had  been  the  Act  would 
have  been  all  but  nugatory),  because  its  connexion  with  the  ship  is 
transitory,  and  it  has  a  character  of  its  own.  Whatever  was  on 
board  the  ship,  for  the  accomplishment  of  the  voyage  and  ad- 
venture, on  which  she  is  engaged  belonging  to  the  owner,  constitutes 
a  part  of  the  ship  and  her  appurtenances,  within  the  meaning  of 
these  statutes,  whether  the  object  were  warfare,  the  conveyance  of 
passengers  or  goods,  or  the  fishing  trade/  and  a  ship's  chronometer 
was  considered  to  be  included  in  the  terms  "appendages  and 
appurtenances  "  in  an  assignment,*  but  a  cargo  of  oil  though  ac- 
quired during  a  fishing  adventure  was  held  not  to  be  included.  The 
protection  did  not  extend  to  lighters  and  boats  concerned  in  inland 
navigation,  and  the  owner  of  a  gabbert  or  lighter  was  decided  to  be 
liable  for  the  consequences  of  a  fire  causing  damage,  whether 
originating  accidentally  or  by  the  negligence  of  the  master  or  crew.* 

»  Brown  V,  Wilkinson,  15  M.  &  W.,  391 ;  The  Dundee,  i  Hagg.,  109 ;  The  African 
Steam  Ship  Company  v,  Swaniy,  25  L.  J.,  Ch., 870;  Leycesler  v,  Logan, 26  L.  J.,  Ch.,306. 

'  Atkinson  ©.  Stephens,  7  Ex.,  567. 

'  Forward  v.  Pittard,  I  T.  R.,  27.  But  not  if  caused  by  lightning.  Abb.  on  Ship., 
25 '»  259.  The  second  Act  seems  to  have  been  in  part  induced  by  this  decision  in  1785. 
Bourne  v.  Gatliff,  11  CI.  &  F.,  45  ;  Hyde  v.  T.  &  M.  Navig.  Co.,  5  T.  R.,  389. 

*  Gibbon  v,  Paynton,  4  Burr.,  2298 ;  Barclay  v,  Cuculla  y  Gana,  3  Doug.,  389, 
referred  to  as  Barclay  v.  Hygena,  1  T.  R.,  33 ;  Mors  v.  Slue,  Vent,  190,  238  ;  2  Lev.,  69 ; 
T.  Raym.,220. 

»  Boucher  v,  Lawson,  Rep.  Temp.  Hard.,  85,  cited  in  Yates  v.  Hall,  i  T.  R.,  78. 

•  17  &  18  Vic,  c.  104,  ss.  503,  506  (504  &  505  rep^ed),  and  25  &  26  Vic,  c.  63, 
ss,  .«;4,  55t  56. 

'  The  Dundee,  i  Hagg.,  Ad.,  109, 122 ;  Gale  v.  Laurie,  5  B.  &  C,  156  ;  7  D.  &  R.,  7". 
»  Langton  v,  Horton,  i  Hare,  549 ;  5  Beav.,  9 ;  11  L.  J.  (N.  S.),  Ch.,  299. 
»  Hunter  z'.  McGown,  i  Bligh,  H.  ofL.,  573.  /»        »   :^ 
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Presumably  it  extended  to  all  sea-going  boats  as  to  a  fishing 
coble,  and  possibly  to  all  sea  boats,  as  a  boat  is  a  ship,  within 
the  eighth  part  of  the  Act  empowering  the  Board  of  Trade 
to  make  enquiry  concerning  damage.  But  a  Thames  lighter  of 
sixty  tons  neither  decked  fore  and  aft  (the  coble  was  decked  for 
about  ten  feet  at  one  end),  sometimes  propelled  by  oars  and  some- 
times by  sails,  but  which  did  not  go  to  sea,  was  held,  not  to  be  a 
ship,  as  distinguished  from  a  vessel  navigating  a  river,  and  was  not 
a  sea-going  vessel  under  s.  30,  sub-s.  3,  Act  of  1862.^ 

The  following  are  the  existing  Limitations  of  liability  defined  by 
statute : — 

Owner  not  Liable  in  respect  of  certain  Articles. 

M.  S.  Act,  1854,  s.  503.  No  owner  of  any  sea-going  ship*  or  share  therein 
shall  be  liable  to  make  good  any  loss  or  dama^  that  mav  happen  without 
his  actual  fault  or  privity*  of  or  to  any  of  the  followmg  things,  (that  is  to  say,) 

1.  Of  or  to  any  goods,  merchandise,  or  other  things  whatsoever  taken  in  or 

put  on  boaid  any  such  ship  by  reason  of  any  fire  happening  on  board 
such  ship, 

Nor  for  Valuables  unless  value  stated. 

2.  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones 

taken  in  or  put  on  board  any  such  ship,  by  reason  oi  any  robbery, 
embezzlement,  making  away  with  or  secreting  thereof  unless  the  owner 
or  shipper  thereof  has,  at  the  time  of  shipping  the  same,  inserted  in  his 
biUs  ot  lading  or  otherwise  declared  in  writing  to  the  master  or  owner 
of  such  ship  me  true  nature  and  value  of  such  articles^ 
To  any  extent  whatever. 

Provision  for  separate  Losses. 

S.  506.  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  liable  in 
respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  damage  to  eoods  as 
foresaid  arising  on  distinct  occasions  to  the  same  extent  as  if  no  other  loss, 
injury,  or  dan:iage  had  arisen. 

LiMriATioN  OP  LiABiLrry  for  Damage  to  Life  or  Goods. 
M.  S.  Act,  1862,  s.  54.  The  owners  of  any  ship,*  whether  British  or  foreign, 

1  The  C.  S.  BuUer,  4  L.  R.,  A.  and  E.,  2j8;  Exp.  Ferguson,  6  L.  R.,  Q.  B.,  280. 

>  What  is  a  sea-going  ship  was  described  m  JSxp,  Ferguson,  6  L.  R.,  Q.  B.,  280. 
Presumably  it  excludes  river  craft,  lighters,  barges,  and  canal  boats.  In  this  case  it  was 
s^  The  criterion,  whether  a  vessel  falls  under  the  category  of  "ship  **  is,  whether  the 
vessel  be  one  whose  real  habitual  business  is  to  go  to  sea ;  if  so,  thoudi  propelled  by  oars 
as  well  as  safls,  it  is  a  ship  within  the  meaning  of  the  Act  If  she  does  not  go  to  sea  at 
all,  she  is  not  a  ship  in  this  sense. 

'  Actual  fault  or  privity  means  personal  foult,  excluding  the  fitult  of  an  agent,  so  that 
the  doctrine  quifacUper  alium  facii  per  se  does  not  operate,  and  the  wrongful  act  of  one 
partner  or  co-owner  b  not  that  of  his  partner  or  co-owner.  What  is  meant  by  the  word 
"privity  "  was  described  hi  The  Ob^,  I  L.  R.,  A.  &  £.  102 ;  but  Dr.  Lushington  expressly 
avoided  the  temptation  of  defining  the  word  in  his  judgment  L.  &  S.  W.  R.  Co.  v, 
James,  8  L.  R.,  Ch.,  241.  The  Rajah, 3  L.  R.,  A.  &  E.,  539.  The  words  in  the  53  Geo. 
III.,  c.  159,  were  "without  the  fault  or  privity  ofl" 

^  The  words  sea-going  ship,  or  share  therein,  are  chsmged  in  this  section  to  the  word 
ship,  so  that  presumably  any  ship  falUng  within  the  definition  laid  down  by  Blackburn,  J., 
in  Exp,  Feiguson,  6  L.  R.,  Q.  B.,  291,  and  including  a  fishing  coble  or  herring  boat  of 
teutons  buruen,  would  be  deemed  entitled  to  protection.  But  alter  all  it  has  not  been 
decided  that  ships  and  sea-going  ships  are  not  intended  to  be  equivalents,  and  the  learned 
judge  seemed  to  consider  they  might  be;  p.  291. 
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shall  not,  in  cases  where  all  or  any  of  the  following  events  occur  without  their 
actual  fault  or  privity,  (that  is  to  say,)^ 

1.  Where  any  loss  of  life  or  personal  injury  is  caused  to  any  person  being 

carried  in  such  ship ; 

2.  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or  other 

things  whatsoever  on  board  any  such  ship  ; 

3.  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the  improper 

navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried  in 
any  other  ship  or  boat ; 

4.  Where  any  loss  or  damage  is  by  reason  of  the  improper  navigation  of 

such  ship  as  aforesaid  caused  to  any  other  ship  or  boat,  ot  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  other  ship  or 
boat; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal  injury,  either 
alone  or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchandise,  or 
other  things,  to  an  aggregate  amoimt  exceeding  £1$  for  each  ton  of  their 
ship's  tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise, 
or  other  things,  whether  there  be  in  addition  loss  of  life  or  personal  injury  or  not, 
to  an  aggregate  amount  exceeding  j£8  for  each  ton  of  the  ship's  tonnage ; 
such  tonnage  to  be  the  registered  tonnage  in  the  case  of  sailing  ships,  and  in 
the  case  of  steam  ships  the  gross  tonnage  without  deduction  on  account  of 
engine  room : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be  measured  according 
to  British  law,  the  tonnage  as  ascertained  by  such  measurement  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  tonnage  of  such  ship  : 

In  the  case  of  any  foreign  ship  which  has  not  been  and  cannot  be  measured 
unditr  British  law,  the  Surveyor  General  of  Tonnage  in  the  United  Kingdom,  and 
the  chief  measuring  officer  in  any  British  possession  abroad,  shall,  on  receiving 
from  or  by  direction  of  the  Court  hearing  Uie  case  such  evidence  concerning  the 
dimensions  of  the  ship  as  it  may  be  found  practicable  to  furnish,  eive  a  certifi- 
cate under  his  hand,  stating  what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to  British  law,  and  the 
tonnage  so  stated  in  such  certificate  shsdl,  for  the  purposes  of  this  section,  be 
deem^  to  be  the  tonnage  of  such  ship.' 

Limitation  of  Invalidity  of  Insurances.* 

Insurances  effected  against  any  or  all  of  the  events  enumerated  in  the 
section  last  preceding,  and  occurring  without  such  actual  fault  or  privity  as  therein 
mentioned,  shall  not  be  invalid  by  reason  of  the  nature  of  the  risk. 

Proof  of  Passengers  on  Board  lost  Ship.* 
In  any  proceeding  \mder  the  506th  section  of  the  Principal  Act  or 
any  Act  amending  the  same  against  the  owner  of  any  ship  or  share  therein  in 
respect  of  loss  of  ufe,  the  master's  list  or  the  duplicate  list  of  passengers  dehvered 
to  ue  prcNper  officer  of  customs  under  the  16th  section  of  the  Passengers  Act, 
1855,  shall,  in  the  absence  of  proof  to  the  contrary,  be  sufficient  proof  that  the 
persons  in  respect  of  whose  death  any  such  prosecution  or  proceeding  is 
mstituted  were  passengers  on  board  such  ship  at  the  time  of  their  deaths. 

The  common  law  made  both  master  and  owner  responsible  for 
the  wilful  acts  of  the  servant,  which  were  calculated  to  damage,  or 
cause  the  loss  of,  goods  confided  to  the  owner  as  carrier,*  and  it  also 

^  25  &  36  Vic,  c.  63,  s.  54.  This  section  is  to  be  read  in  conjunction  with  s.  506, 
preceding.  An  injuiv  immediately  foUowing  another,  as  a  lesult  of  one  and  the  same 
defridt,  unot  "on  adistiDct  occasion.**    The  Rajah,  3  L.  R.,  A.  &  £.,  589. 

*  s.  54  is  mbstituted  for  s.  504  of  the  Act  of  1854  repealed. 

»  25  &  a6  Vic,  c  63,  a.  5C  ^54  26  Vic,  c  63,  s.  56. 

*  Dale  V.  Hall»  i  IVils.,  281 ;  Boucher  v.  Lawson,  Rep.  Temp.  Hatd.,  85,  194*  and 
cases  cited,  p.  69^  N.,  2>  ^  ante;  Gosling  v.  Higgins,  i  Camp.,  451 ;  Ellis  r.  Turner,  8 
T.R„S3i. 
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made  him  liable  for  the  n^ligent  acts  of  his  servants,  and  for  the 
"  improper  navigation  "  of  his  ship  causing  damage  to  any  other 
ship  or  boat/  but  not  for  all  the  wilful  and  unauthorised  defaults  of 
his  servants,*  which  might  be  committed  out  of  the  course  of  employ- 
ment. For  the  injuries  for  which  the  owner  was  liable,  he  was 
answerable  to  the  full  extent  of  the  damage  inflicted  either  on  ship, 
goods,  or  person,  and  when  certain  statutory  rules  of  the  sea  are 
broken,  the  breach  of  these  rules  is  considered,  in  the  absence  of 
rebutting  evidence,  "  an  improper  navigation,"  and  by  statute  "  a 
wilful  default,"*  but  not  a  wilful  default  which  makes  the  owner 
less  liable.  The  wilful  defaults  for  which  the  master  is  not  liable 
are,  ordinarily,  acts  which  are  not  in  furtherance  of,  or  in  perform- 
ance of,  the  duties  assigned  to  the  servant,  and  which  are  not  in  fact 
necessary  to  their  performance,  and  are  usually  acts  of  violence,  of 
malice,  or  of  excess,  which  flow  from  the  intuitive  motive  and  act 
of  the  servant  in  his  own  interest,  apart  from  the  services  he  is  per- 
forming.* This  rule  of  the  common  law  has  been  followed  in  the 
Admiralty.*  So  that  the  shipowner  is  by  statute  not  liable  for 
losses  or  damage  caused  by  fire  happening  on  board  the  ship,  nor 
for  collisions  where  intentional  and  mischievous  or  wilful,*  though 
he  is  presumedly  in  the  condition  of  the  common  carrier  before  the 
goods  are  actually  on  board,  and  while  they  are  on  the  quay  bofore 
delivery,  if  under  his  care.' 

The  Act  of  1854,  as  already  n^entioned,  for  the  first  time  6xed 
an  arbitrary  sum  per  ton,  as  the  minimum,  value  of  ship  and 
freight,  to  avoid  the  inconvenience  attaching  to  a  discovery  of  the 
actual  value,  and  under  the  Act  the  Court  of  Chancery  was  em- 
powered to  assess  the  amount,  but  it  was  unable  to  determine 
the  liability  in  respect  to  that  anK)unt,  which  was  the  province  of 
the  Court  of  Admiralty.*  When  the  liability  was  admitted  the 
Court  of  Chancery  had  power  to  distribute  it.  By  a  subsequent 
Act  of  Parliament*  the  Court  of  Admiralty  received  powers  to 
enable  it  to  perform   the  functions  exercised   by  the   Court   of 

^  Ellis  V,  Turner,  ii,  st^m;  Smith  v.  Shepherd,  Abb.  on  Ship,,  252, 
'  "Not  for  misconduct  in  those  thin^  that  do  not  respect  hit  duty  to  the  owner*,'* 
or  when  it  is  not  in  execution  of  his  authority.  Middleton  v.  Fowler,  Salk.,  282  ;  Grant  xk 
Norway,  10  C.  B^  665 ;  Coleman  v.  Riches,  16  C,  B.,  104  y  Habberstv  v,  Wurd,  8  Ex,, 
330:  Rowley  t\  Bigdow,  12  Pick.,  307;  Sch^  Freeman  v,  Buckingham*  18  How.  109 
(Am.) :  Hawkes  9.  Smith,  Car.  &  M.,  72  ;  McManus  v,  Crickett,  I  East,  106 ;  EUis  v. 
Turner,  8  T.  R.,  531^  533  ;  The  Druid,  I  W.  Rob.  Ad.  391 ;  Bowcker  v.  Noidstrom,  I 
Taunt.,  568  ;  Gregory  t^  Piper,  9  B.  A  C,  591 ;  Bolingbroke  v,  Swindon  Lpcal  BoArd,  9 
L.  R.,  C,  P.,  575  ;  The  Ida.  I  Lush,  6.  *  25  *  26  Vic,  c  63,  s.  28. 

*  Seymour  v.  Greenwood,  30  L.  J.,  Ex,,  189,  327 ;  Limpus  v.  The  General  Omnibus 
Company  (Limited),  32  L.  J.,  Ex.,  34;  Ponlton  v.  L^ondon  and  South  Western  Railway 
Company,  2  L.  R.,  Q.B.,  534 ;  Bayley  v.  M.  S.  &  L.  Rly.  Co. ;  8  L.  R.,  C.  P.,  148. 

»  The  Ida,  i  Lush..  6 ;  The  Thetis,  2  L.  R.,  Ad.,  365 ;  The  Princess  Royal,  3  L.  R., 
A.  &  £.,  41 ;  The  Princeton,  3  P.  D„  90. 

*  The  Druid,  I W.  Rob^  Ad.,  391 ;  Bowcher  v.  Noidstrom,  i  Tannt,  568. 

^  Morewood  v.  Polk>k,  i  £.  and  B.,  743;  Bourne  v,  Gatliff^  11  CL  and  Fin., 
45 ;  7  M.  &  G.,  850 ;  Dale  «^  Hall,  i  Wils.,  281 ;  Davis Pw  Garrett,  6  Bing.,  716. 

*  Hill  V.  Attdus,  24  L.  J.,  Ch.,  229 ;  I  K.  &  J.,  263 ;  M.  S.  Act,  1854,  part  9, 
ss.  ^  to  U6 ;  M.  S.  Act,  1862,  s.  54. 

*  24  Vic  c  10,  s.  13  (Admiralty  Court  Act). 
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Chancery  under  the  Act  of  1854,  whenever  the  ship  or  its  proceeds 
were  under  arrest  of  the  Court  The  Act  of  1862  first  enacted 
the  £1$  maximum  h'mit,  and  the  shipowner  now  has  under  certain 
circumstances  complete  immunity  beyond  that  amount,  interest  and 
cpsts  being  included.  If  the  damage  is  not  in  respect  of  loss  of  life 
or  personal  injury,  but  is  for  injury  to  a  ship  or  goods,  he  is 
not  liable  beyond  ;^8  per  ton.  Before  the  Act  of  1862,  in  a 
case  in  which  the  damage  was  committed  by  a  British  or  a  foreign 
ship,  the  limitation  of  liability  was  held  to  apply  within  Her 
Majesty's  dominions,  which  for  the  purposes  of  the  Act  extended 
three  miles  from  the  coast^  And  the  benefit  of  limited  liability 
can  now  be  claimed  by  any  vessel,  British  or  foreign,  unless  under 
some  disability,  whether  within  or  without  British  dominions.  And 
the  sum  calculated  on  the  maximum  damage  bears  interest  from 
the  moment  of  collision.^ 

The  damage  sustained  is  ascertained  in  the  same  way  that  it 
would  be,  if  there  were  no  limitation  of  liabilit>',  and  the  sum  for 
which  the  owner  is  liable,  is  to  be  applied  in  payment  of  the 
estimated  damages  so  far  as  they  are  proved. 

If  the  amount  due  for  the  injuries  sustained  exceeds  the 
liability  of  the  owner  in  respect  of  the  tonnage,  calculated  on  the 
maximum  rate,  the  assets  are  distributed  rateably  among  the  re- 
cipients entitled.'  And  in  the  case  of  injuries  causing  death  to 
mariners  the  damages  payable  in  respect  of  such  case  of  death  or 
injury  is  not  limited  by  clause  510  to  ;^30,  that  section  being 
met  and  dealt  with  in  section  511,  and  all  the  children  of  a  de- 
ceased seaman  are  entitled  to  share,  including  those  that  have 
attained  the  age  of  21.  And  Lord  Campbell's  Act*  applies  t^ 
and  is  not  repealed  by  this  enactment,  although  the  limitation  of 
liability  modifies  that  Act. 

The  Common  Law  Procedure  Act  of  i860  gave  to  the  supe- 
rior courts,  or  to  any  judge  thereof,  power  by  summary  rule  or 
order  to  exercise  the  same  jurisdiction  in  the  distribution  of  the 
assets  as  that  given  by  the  Merchant  Shipping  Act  to  the  Court  of 
Chancery,*  and  now  that,  by  the  Judicature  Act,  all  the  jurisdiction 
of  the  High  Court  of  Chancery  is  vested  in  the  High  Court  of 
Justice,  the  Probate  and  the  Admiralty  divisions  enjoy  the  same 
powers  that  were  formerly  exercised  by  the  Court  of  Admiralty 
acting  under  these  provisions  of  the  M.  S.  Act.  And  where  the 
ship  is  under  arrest,  or  bail  has  been  given,  and  the  owner  is 
exposed  to  conflicting  claims,  he  may  file  a  petition  in  the  Ad- 

*  The  General  Iron  Screw  Collier  Company  v  Schurmanns,  29  L.  J.,  Ch.,  877 ; 
this  limit  must  be  considered  set  aside.  The  Queen  v.  Keyn,  2  Ex.  D.,  63  ;  Harris  v. 
The  Owners  of  the  Franconia,  2  C.  P.  D.,  123. 

>  Straker  v.  Hartland,  34  L.  J.,  Ch.,  122  ;  The  Norlhumbria,  3  L.  R.,  A.  &  E.,  6; 
The  AmrUia,  34  L.  J.,  P.  &  A.,  21 ;  Br.  &  L.,  151  ;  The  Sisters,  32  L.  T.  (N.  S.), 
837  ;  I  P.  D.,  281. 

*  Glaholm  v.  Barker,  34  Beav.,  305  ;  2  L.  R.,  Eq.,  598,  604  ;  i  L.  R.,  Ch.,  223. 
^  9  &  10  Vic.  c.  83.    Glaholm  v.  Barker,  Id, 

*  23  &  24  Vic,  c  126,  8.  35. 
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miralty  Division,  praying  for  a  declaration  of  limited  liability,  and 
the  Court  effects  the  distribution.^ 

Shipowners,  who  are  also  carriers  on  land,  are  not  excluded 
from  the  benefits  of  the  limitation  of  liability  under  the  Merchant 
Shipping  Act,  although  as  to  the  land  carriage  under  the  same 
contract  they  may  enjoy  the  advantages  of  the  Carriers  Acts,  and  it 
was.  held   that  the  maximum  sumof  ;fi5  per  ton  with   interest 
thereon*  covered  all  the  causes  of  action,  except  those  for  delay, 
viz.,  for  personal  injuries  and  damage  to  goods.   The  contract  of 
carriage  being  a  single  contract,  the  delay  caused  by  the  breach  of 
the  maritime  contract  and  the  negligence  of  the  crew  were  not  met 
by  the  limitation  of  liability  sections.     The  special  contract  to 
carry  within  a  reasonable  time  had  been  broken,  and  they  might 
be  sued  as  a  railway  company,  and  not  as    shipowners,  for  diat 
breach.     In  the  course  of  the  argument  it  was  conceded  that  if 
the  contract  had  been  made  originally  with  the  ship  and  not  on 
land  the  result  would  have  been  otherwise,  as  the  contract  would 
then  have  been  with  the  shipowner,  and  the  loss  of  the  ship  inflict- 
ing the  injury  in  the  collision  does  not  affect  the  question.*    And 
the  ship  may  at  once  be  arrested  by  suit  in  the  Admiralty,  and 
the  cargo  on  board,  though  not  liable,  is  considered  also  under 
arrest  as  security  for  the  freight  accruing  or  to  become  due.^    And 
if,  in  a  case  where  there  has  been  personal  injury  or  loss  of  life,  the 
relatives  of  the  persons  killed  and  the  persons  injured  have  had 
their  claims  satisfied  out  of  court,  and  no  further  claim  exists  for 
damage  on  this  head,  the  Court  decided  before  the  Act  of  1862* 
that  the  owners  were  only  liable  for  the  ship  and  freight.     But 
under  the  Act  of  1854,  then  in  force,  £1$  per  ton  was  the  mini- 
mum, instead  of  being  as  it  is  at  present  the  maximum  limit. 
The  shipowner  was  then  liable  to  the  extent  of  the  value  of  his 
ship  and  freight  due  or  to  accrue  due,  and  in  no  case  was  this  to  . 
be  estimated  at  less  than  £1$  per  ton.    The  Act  of  1862  fixes 
£1 5  per  ton  as  a  maximum  where  there  is  loss  of  life,  either  alone  or 
together  with  loss  or  damage  to  goods,  but  at  ;^8  per  ton  where  no 
personal  damage  exists.     The  words  of  this  Act  are  also  in  exten- 
sion of  those  of  the  Act  of  1854,  which  gave  entire  immunity  under 
certain  conditions.    Thus,  beyond  protecting  the  shipowner  from 
losses  by  fire,  robbery,  and   embezzlement  accruing  without  his 
"  actual  fault  or  privity,"  they  concede  the  benefit  to  every  part- 

'  24  Vic,  c.  10,8.  13;  Nicholas  V.  Dnuiachis,  I  P.  D.,  72 ;  The  Northumbria,  3 
L.  R.,  A.  &E.,6. 

*  The  Northumbria,  3  L.  R.,  A.  &  E.,  6  ;  The  L.  &  S.  W.  R.  Co.  v.  James,  8L.  R. 
Ch.,241.  Le  Conteur  v.  L.  &  S.  W.  R.  Co.,  i  L.  R.,  Q.  B.,  54;  35  L.  J.,  Q.  B., 
40 ;  Kancianiz'.  L.  &  S.  W.  R.  Co.,  18  C.  B.,  226 ;  Baxendale  v.  Gt.  East.  &  Mid.  R. 
Co.,  4L.R.,Q.B.,  244;  38L.J.,Q.B.,  137.  Acts,  1 1  Geo. 4 &  i  Will.  IV.,  c. 68 ;  28 
8l  29  Vic,  c  94,  8.  I  (The  Carrier's  Amendment  Act),  and  31  &  32  Vic,  c  119,  s.  14. 

'  London  and  South  Western  Railway  Company  v.  James,  S  L,  R.,  Ch.,  241 ;  21 
W.  R.,  151  ;  Le  Conteur  v.  London  and  South  Western  Railway,  i  L.  R.,  Q.  B.,  54; 
Piandni  v,  London  and  South  Western  Railway,  18  C.  B.,  226. 

*  The  Normandy,  23  U  T.  (N.S.),  631.   3  L.  R.,  A.  &  E.,  152. 

*  The  Victor,  Li^  72 ;  The  Leo,  3.,  444 ;  Nixon  v,  Roberts,  30  L.  J.,  Ch.,  844, 
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owner  except  the  one  offending,  in  the  case  of  foreign  and  English 
ships,  and  limit  the  responsibility  by  a  maximum  sum,  heretofore  the 
njinimum  fixed  sum,  in  like  cases.>  The  act  limits  the  liability  where 
loss  of  life  QT  personal  injury  has  been  caused  to  any  person  car- 
ried on  the  sH^p,  or  cj^mage  or  loss  has  occurred  to  eny  goods, 
lyhich  presuniably  would  cover  abstractions  and  theft  of  sqch  goods, 
and  also  wher^  loss  and  damage  to  life  and  goods  have  beep  caused 
in  other  ships, 

The  liniitation  of  liability  conferred  by  the  existing  statutes 
(dpes  not  "  lessen  or  take  away  any  liability  to  which  any  master  or 
seaman  being  also  owner  or  part-owner  of  the  ship  to  which  he  be^ 
longs  is  subject  in  his  capacity  of  master  or  seaman ;  ^  nor  extend  to 
f^ny  British  ship  not  being  4  recognised  British  ship  within  th^ 
meanif)g  of  the  Act."'  The  costs  of  suit  form  no  part  of  the  loss 
or  damage  to  be  compensated,  and  are  not  included  in  the  pecu- 
niary limit  named,^  and  the  owner  is  therefore  liable  for  them  per- 
sonally in  addition  to  the  interest  and  withoyt  regard  to  the  aggre- 
gate sum  arrived  at  by  the  tonnsige  estimate,  but  the  Court  of 
Admiralty  deals  with  these  costs,  and  in  practice  it  is  usual  to  pay 
in  the  sum  |»alculated  as  the  tonnage,  with  interest,  from  the  time 
of  collision  apd  the  costs.* 

The  words  ''actual  fault  or  privity*'  limit  the  knowledge 
.or  privity  which  would  n\ake  the  Act  inoperative ;  thus  the 
actual  "fi|ult  or  privity"  of  one  co-owner  if  it  exists  from 
his  being  on  board  at  the  time  of  an  c^ccident  or  collision, 
or  from  his  ;acting  ^  n^aster  of  the  injuring  ship,  does  not 
prevent  his  co-owners  receiving  the  benefit  of  the  limitation.  He 
is  not  under  the  circumstances  their  agent  to  fix  them  with  his 
'■  priyity,"  pr  prejudice  their  interests  by  his  fault.  Inasn^uch  4s 
part-owners  are  not  partners,  the  misconduct  of  one  will  not  e:^.- 
tinguish  the  right  of  the  others,  although  they  may  be  partners  in 
the  existing  adventure.®  Every  distinct  occasion  of  damage  ex-r 
hausts  the  privilege,  and  if  thjere  is  more  than  one  distinct  collision 
by  the  same  ship  it  is  liable  to  the  same  extent,  in  relation 
to  e^ch  ship  injured ;  but  if  the  two  collisions  occur  at  the  same 
tinie  or  on  the  same  occasion,  though  not  at  the  same  instant  of 
time,  but  substantially  on  one  and  the  same  occasion,  it  is  one  loss 
only,  and  the  ship's  liability  is  confined  to  the  ;^8  or  ;^I5  per  ton, 

1  The  valne  of  the  ship  and  freight,  fonnerly  the  test  of  value,  and  which  gave  rise 
to  considerable  litigation,  was  the  limit  of  liability,  of  the  foreign  ordinances  and  codes. 
Code  de  Com.,  art.  216,  \  Pardess.  Droit  Com.,  1^^0.663,  the  wirrender  of  the  ship  and  frnght 
effecting  a  complete  disdharge  of  .9II  liabilities  and  engaeements.    Vide  Loi  14  Jain,  1841. 

'  Upon  this  proviso  in  the  former  Act,  53  Geo.  III.,  a  I59t  s.4,  see  Wilson  v. 
Dickson,  2  B.  &'A.  2  ;  Atkinson  v,  Stephens,  7  £x.^  567  ;  Williains  v.  Af.  St  S.  Ca,  I 
H.  &  N.,  300 ;  and  C  L.  Proc.  Act,  i860,  s.  35. 

*  M.  S.  Act,  1854,  s.  516,  s.  106.  But  by  the  Act  of  1862,  s.  54,  foreign  vessels  are 
included.  The  Franconia,  3  P..  D.,  164 ;  and  an  action  may  be  instituted  against  a 
foreign  vessel.    The  Franconia,  2  P.  D,,  163. 

«  The  Dundee,  l  Hagg.,  109 ;  The  John  Duni;^  \  W.  Rob.,  159 ;  The  Volant,   i 
W.  Rob.,  390 ;  Exp.  Rayne,  I  Q.  B.,  982. 
»  The  Sisters,  IP.  D.  281. 

#  The  Obey,  i   L.  R.,  A.  &  E.,  102  ;  The  Spirit  of  the  Ocean,  34  L.  T.,  Ad.,  74. 
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according  to  the  circumstances,  the  consequences  being  imputed  to 
the  one  default.* 

The  benefits  of  the  Act  of  1862  are  expressly  conferred  on 
foreign  vessels,  and  apply  whether  the  place  of  the  collision  is  within 
or  without  British  jurisdiction.  Before  this  enactment,  it  had  been 
held  that  American  ships  on  the  high  seas  could  not  claim  the 
privilege  in  a  case  of  collision.*  It  has  been  since  held  that  section 
572  of  the  Merchant  Shipping  Act,  1854,  which  gives  a  remedy 
against  the  owner  of  a  foreign  ship  for  damage  done  to  any  pro- 
perty belonghjg  to  Her  Majesty  or  her  subjects  in  any  part  of  the 
world,  does  not  extend  to  damage  to  the  person,  but  is  in  terms 
confined  to  damage  to  property,  and  personal  injury  is  not  in- 
cluded in  the  term  "  damage  done  by  any  ship  "  in  the  Admiralty 
Act  of  1 861.'  The  three-mile  limit  of  jurisdiction  which  was 
accepted  in  th?  case  of  the  General  Iron  Screw  Colliery  Company 
T.  Schurmanns,*  and  in  the  Leda,*  Is  now  discredited.®  And  it 
has  been  decided  that  the  ordinary  English  courts  have  no  juris- 
diction over  acts  done  by  foreigners  on  5ie  high  seas,  either  above 
or  below  high.water  mark,  and  that  apart  from  express  statutory 
provisions  or  where  foreigners  themselves  select  the  forum  and  re- 
sort to  the  English  courts,  and  accept  the  jurisdiction,  as  by  implied 
consent,  the  jurisdiction  of  the  courts  is  limited  by  low-water 
mark.  ^  Whoever  sues  in  the  courts  of  any  country  must  take  the 
rpmedy  which  the  law  of  that  country  allows."^  In  cases  where 
loss  of  life  or  personal  injury  has  ensued  from  negligent  navigation 
or  other  causes,  the  Board  of  Trade  may,  in  its  discretion,  institute 
an  inquiry  before  the  sheriff  and  a  jury,  after  due  notice  of  not  less 
than  tiiree  day^,  to  ascertain  the  number,  names,  and  descriptions 
pf  all  persons  killed  or  injured  by  reason  of  any  wrongful  act, 
neglect,  or  defiauilt  The  inquiry  may  be  tried  before  a  special  jury 
at  the  desire  of  either  party,  and  the  sheriff  may  also  be  assisted 
by  a  barrister»at-law,  sitting  as  assessor,  sections  507  tp  516  of 
the  principal  Act,  defining  the  course  of  procedure  thereat.  Section 
514  also  empowers  the  High  Court  of  Chancery  in  England  or 
Ireland  to  determine  the  amo\mt  of  liability  incurred  by  the 
owners  of  the  defaulting  ship,  under  the  preceding  Limitation  of 
Liability  Clauses,  and  for  the  distribution  of  the  amount  which 
may  be  due  thereunder  rateably.  The  powers  conferred  by  the 
24  Vic,  c.  10,  s.  13,  on  the  Admiralty  Division,  supplemented  as 
the  latter  is  by  a  power  of  arreat,  enable  claimants  to  obtain  a 
prompt  if  not  an  adequate  adjustment  of  their  claims. 

»  The  Rajah,  3  L.  R.,  A.  &  E..  539 ;  27  L.  T.  (N.  S).,  102. 

*  Cope  V,  Doheity,  4  K.  &  J.,  367 ;  2  D.  &  J.,  614.  The  Girolamo,  3  Hagg., 
Ad.,  187 ;  The  Gcnl.  Screw  Collier  Co.  v.  Schurmanns,  29  L.  J.,  Ch.,  877 ;  The  Carl 
Johan,  dt  i  Hagg.,  Ad.,  113. 

»  Harris  v.  The  Owners  of  the  Franconia,  2  C.  P.  D.,  173,  s.  527,  M.  S.  Act. 

*  29  L.  J.,  Ch.,  877  ;  J.  &  H.,  180. 

*  Sw.  Ad.  42.    M.  S.  Act,  1854,  s.  460,  as  to  salvage. 

*  The  Qdeta  v.  Keyn,  2  Ex.  D.,  at  p.  223,  224,  per  Cockbom,  C.J. 

^  The  Vernon,  i  W.  Rob.,  at  p.  319 ;  The  Nostra  bignorade  los  Dolores,  i  Dod.,  290 ; 
TheCharkieh,  8  L.  R.,  Q.  B.,  197,  4  A.  &  E.,  «/.,  59  ;  The  Pi^ve  Superiore,  5  L.  R„ 
P.  C,  482  ;  The  Explorer,  3  L.  R.,  A.  &  K,  289 ;  Ellis  v.  McHcniy,  6  L.  R.,  C.  P., 
22S ;  The  Normandy,  3  L.  R.,  A.  &  E.,  152  ;  The  Rose,  4  L.  R.,  A.  ft  E.,  6.^ 
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CHAPTER  V. 

GENERAL    AVERAGE. 

The  reciprocal  obligations  of  the  owner  to  the  shippers  and 
freighter,  and  of  these  persons  to  the  owner,  involve  what  is  known 
as  a  general  contribution  toward  those  losses  which  may  be  sus- 
tained by  either,  for  the  benefit  of  all.  It  not  unfrequently  happens 
that,  by  the  perils  of  the  sea,  loss  or  damage  is  incurred  which  is 
partial  in  its  character,  injuring  the  goods  of  some  of  the  persons 
interested  in  the  joint  adventure  more  than  that  of  others,  or 
occasioning  a  total  sacrifice  of  part,  to  secure  the  safety  or  preserva- 
tion of  the  residue  which  made  up  the  whole.  This  contribution 
among  the  parties  concerned,  is  usually  called  and  recognized  as 
general  average,  to  distinguish  it  from  special  or  particular  average, 
a  very  incorrect  expression  used  to  denote  every  kind  of  partial  loss 
or  damage,  happening  either  to  the  ship  or  cargo,  from  any  cause 
whatever ;  and  sometimes  by  the  name  of  gross  average,  to  dis- 
tinguish it  from  customary  average,  mentioned  in  the  bill  of  lading; 
which  latter  species  is  sometimes  called  also  petty  average.*  Petty 
average  includes  the  petty  charges,  which  are  borne  partly  by  the 
ship  and  partly  by  the  cargo,  such  as  the  expenses  of  towage, 
beaconage,  &c. ;  and  includes  under  the  French  code,  the  items  in- 
dicated in  the  note  below.^ 

General  average  is  the  contribution  made  to  a  common  loss,  which 
has  been  incurred  for  the  common  benefit.  The  principle  of  this 
contribution  is  said  to  have  been  derived  from  the  ancient  law  of 
Rhodes,  and  was  adopted  into  the  digest  of  Justinian,  with  this  re- 
cognition of  its  origin  :— "  The  wisdom  and  equity  of  the  rule  (it  has 
been  observed)  will  do  honour  to  the  memory  of  the^  state,  from 
whose  code  it  has  been  derived,  as  long  as  maritime  conimerce  shall 
endure."^  If  this  glory  is  denied,  the  principle  has  been  generally 
adopted,  but  has  been  applied,  with  many  and  important  differences 
in  practice. 

The  rule  of  the  Rhodian  law  is  this : — "  If  the  goods  are  thrown 
overboard  to  lighten  a  ship,  the  loss  incurred  for  the  sake  of  all,  shall 
be  made  good  by  the  contribution  of  all."*    And  upon  this  ex- 

*  Abb.  on  Ship.,  342. 

'  /i^.,  272.  Code  de  Commerce,  liv.  2,  dt.  11,  art.  406;  coast  and  harbour 
pilotage,  towage,  port  or  light  daes,  anchorage,  &c.,  being  simple  expenses  at  the  charge 
of  the  ship.  Petty  average  was  originally  an  sJlowance  made  to  masters  of  vessels  for 
sundry  petty  expenses.     Beawes,  Lex  Mercat.,  vol.  2,  246, 6th  ed. 

'  Abb.  on  Shipp.,  342.  These  are  Ld.  Tenterden*s  words,  but  his  opinion  has  not 
passed  unchallenged. 

*  Lege  Rhodi&  cavetur,  ut,  si  levandae  navis  gratift  jactus  merdum  factus  est,  omnium 
contributione  sarciatur  quod  pro  omnibus  datum  est." — Digest,  14,  Tit  2,  s.  I.  Abb.  on 
Ship.,  343,  344;  Stevens  on  Average,  3rd  ed. ,  117. 
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ceedingly  narrow  foundation  of  principle,  which  certainly  appears 
based  on  a  sound,  if  elementary,  equity,  the  modem  law  of  "general 
average"  as  known  to  all  civilised  nations  exists. 

The  first  condition  involved  is  that  there  must  be  a  voluntary 
sacrifice  for  the  general  safety,  in  an  emergency  of  common  danger. 
TEeremust  be  a  surrender  in  which  the  mind  and  agency  of  man 
areemplo}^  ;  but  this  is  but  an  elementary  form  of  loss.  By  ana- 
logy the  rule  has  been  extended,  and  "  expenses  incurred,"  "  sacri- 
fices made,"  or  "  damage  sustained  "  for  the  common  benefit  of  ship, 
freight,  and  cargo  are  equally  the  subject  of  general  average.  A 
loss  which  is  not  incurred  for  the  general  benefit,  is  called  a  particular 
average;  not  being  the  subject  of  contribution,  it  is  also  a  total  loss.» 
The  owner  of  a  ship  is  liable  to  contribute  to  a  loss  occasioned  by 
jettison,  or  the  sacrifice  of  cai^o,  for  the  purpose  of  saving  the  vessel 
and  freight,  and  also  by  cutting  away  masts,  spars,  and  rigging  to  the 
same  end.  The  owners  of  cargo  and  of  freight  contribute,  if  such 
jettison  was  necessary  for  the  general  safety.  There  must  be  a 
common  risk,  and  a  voluntary  sacrifice,  or  an  extraordinary  expen- 
diture incurred,  for  the  joint  benefit  of  ship  and  cargo,  to  establish 
a  general  average  loss,*  and  the  loss  is  adjusted  by  contribution.  The 
loss  must  not  have  arisen  from  ordinary,  but  from  imusual  or  extra- 
ordinary causes. 

In  practice,  the  ruleof  compelling  the  owners  of  ships  and  of  cargo 
to  contribute  to  certain  unexpected  and  sudden  losses,  has  existed  in 
England  from  an  early  period.*  In  law,  the  first  case  which  lays  down 
the  principles  of  general  average  with  the  authority  of  legal  decision, 
occurs  in  the  early  part  of  the  present  century.*  But  Uie  Court  of 
Admiralty,  in  the  exercise  of  its  jurisdiction,  applied  the  doctrine  of 
contribution  certainly  as  far  back  as  the  sixteenth  century,  and  we  find 
an  exposition  of  its  practice  by  a  learned  civilian,  subsequently 
recognized  by  the  courts  of  common  law.  The  earliest  reported 
case  amplifies  the  passage  in  the  Digest,  thus: — 

"  By  the  civil  law  average  is  not  due  except  the  goods  are  lost  in  such  manner 
that  by  their  loss  the  residue  of  the  ship  is  saved ;  as  if  the  eoods  of  one  are 
thrown  into  the  sea  to  lighten  the  ship^  then  all  the  others  pay,  tor  by  this  means 
the  residue  is  saved ;  and  the  same  is  of  a  composition  given  to  a  pirate  to  save  the 
residue.  But  if  a  pirate  take  part  only  by  violence,  average  is  not  payable  for  this."* 

And  this  is  in  part  the  rule  in  England  recognized  and  con- 
firmed by  the  law.  In  practice,  the  principle  applied  diflfers  in 
almost  every  country,  and  the  Continental  and  American  courts 
of  law  treat  many  losses,  which  in  England  are  deemed 
the  subject  of  particular  average,  as  general  average  losses.®  The 
law  in  England  is  more  stringent  in  enforcing  the  standard  of  duty 

*  Phillips  on  Insurance,  vol.  2,  s.  1269. 

*  Walthew  V.  Mavrojani,  5  L.  R.,  Ex.  (Ex.  C),  116,  p.  124,  per  BoviU,  CJ. 

'  I  liber.  Albus.,  24)3  B. ;  Riley's  ed.,  490,  p.  422,  Eng. ;  Order  in  Council  of  Ed.  I., 
12SK;  Rymer's  Foedcra,  3ed.,  240. 

*  Birkley  v.  Presgrave,  I  East,  220;  Moose's  case,  12  Rep.  63,  shows  that  there  was 
no  reco^tion  of  average  by  the  common  law. 

*  Hicks  V.  Palington,  Moore.  297  (32  Eliz.),  per  Dale,  LL.D. 

*  Code  dc  Commerce,  Liv.,  2  Tit.  12,  **  Du  Jet "  Co.,  241. 
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than  that  of  most  other  maritime  nations.  The  peril  and  the 
sacrifice  must  be  alike  extraordinary  with  us  to  call  for  contribution, 
and  there  is  no  disposition  to  exonerate  the  shipowner  from  his 
clear  liability,  or  entitle  him  to  an  unbusiness-like  favour  or 
privilege,  for  an  act  that  may  have  arisen  from  some  slackness  of 
duty,  inattention,  false  economy,  or  incapacity.'  The  courts  are  less 
inclined  to  appeal  to  the  benevolence  of  contribution  in  cases  of 
disaster,  than  to  look  to  the  probabilities  of  misconduct  being  the 
cause  of  misadventure,  and  to  censure  such  misconduct  accord- 
ingly.* 

And  by  the  American  law,  "  damage  sustained,"  without  refer- 
ence to  its  being  voluntary,  is  an  item  of  general  average ;  *  and  the 
word  *'  sacrifice  "  is  used  in  its  non-sacrificial  sense,  as  a  mere  loss 
or  destruction,  and  not  as  an  immolation.  The  French  law  requires 
that  the  act  must  be  voluntary  and  in  the  nature  of  sacrifice,  and  the 
expenses  incurred  must  be  after  express  deliberation  (motivfe). 
But  the  Ordonnance  deals  with  almost  every  loss  as  the  subject  of 
average.  **  Every  extraordinary  expense  that  shall  be  made  for  the 
vessel  and  goods,  together  or  separate,  and  every  damage  that  shall 
happen  to  them  from  the  time  of  loading  and  departure  until  their 
return  and  discharge,  shall  be  accounted  average."^  And  Pothier 
says,  "  Every  damage  caused  by  any  accident  from  superior  force  to 
the  thing  insured,  sdthough  it  has  not  caused  a  total  loss,  and  all 
extraordinary  expense  to  which  any  accident  from  superior  force 
has  given  rise  in  relation  to  the  thing  insured."*  On  the  other 
hand,  the  courts  in  England  have  followed  the  definition  of  Lawrence 
J.,  in  Birkley  v.  Presgrave,®  and  consider  that  it  must  be  "  a  loss 
which  arises  in  consequence  of  extraordinary  sacrifices,  or  expenses 
incurred,  for  the  preservation  of  the  ship  and  cargo,"  and  that  the 
occasion  demanding  the  sacrifice  must  be  one  of  imminent  peril,' 
and  that  common  sea  risks  give  no  claim  to  general  average ;  and 
this  passage  has  been  amplified  in  a  book  of  eminent  authority, 
thus : — ^"  Where  any  sacrifice  is  deliberately  and  voluntarily  made, 
or  any  expense  fairly  and  bond  fide  incurred,  to  prevent  a  total  loss 
or  some  great  disaster,  such  sacrifice  or  expense  is  the  proper 
subject  of  a  general  contribution,"®  and  ought  to  be  rateably  borne 
by  the  owners  of  the  ship,  freight,  and  cargo ;  so  that  the  loss  may 
fall  equally  on  all,  according  to  the  equitable  maxim  of  the  civil 
law,  nemo  debet  locupletari  alienA  jactur&? 

>  Walthew  tr.  Mavrojani,  5  L.  R.,  Ex.  (Ex.  C),  116. 

'  Harrison  v.  Bank  of  Australasia,  7  L.  R.,  Ex.,  39,  50 ;  per  Cleasbjr,  B. 

'  Philips,  s.  1269;  contra,  Parsons  on  Ship.,  vol.  I,  373. 

*  Code  de  Commerce,  tit.  1 1,  *'  Des  Avaries,**  400. 

•  French  ordinance  "Des  Avaries,"  liv.3,  tit.  7;  Emer.,  vol.  i,  c.  12,  s.  42,  625 ; 
Code  de  Commerce,  tit.  Ii,  397  Co.,  300^  308,  330,  371,  400, 403,  435. 

•  I  East,  p.  228. 

'  Corington  tr.  Roberts,  2  B.  &  P.,  N.  R.,  378;  Power  v,  Whitmore,  4  M.  &  S., 
141 ;  Wilson  v.  Bank  of  Victoria,  2  L.  R.,  Q.  B.,  203. 
^  Marshall  on  Ins.,  5th  ed.,  424. 

*  Marshall  on  Insuirance,  5th  ed.,  424,  incorporat'iid  by  Bovill,  C.J.,  in  the  judgment  in 
Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  381. 
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It  will  thus  be  seen  that  there  are  elementary  differences  between 
the  English  and  French  principles  of  adjustment,  no  loss  being  con- 
sidered the  subject  of  contribution  in  England,  which  is  particular  or 
not  for  the  benefit  of  the  joint  adventure.'  The  principle  laid  down 
by  Mr.  Justice  Lawrence  in  Birkley  v.  Presgrave,  already  mentioned, 
is  the  foundation  of  the  English  law  of  average,  viz. : — "  All  loss 
which  arises  in  consequence  of  extraordinary  sacrifices,  or  ex 
penses  incurred,  for  the  preservation  of  the  ship  and  cargo.**^ 

In  order  to  give  rise  to  a  charge  as  general  average,  it  is  essentials 
that  there  should  be  a  voluntary  sacrifice  to  preserve  more  subjects 
than  are  exposed  to  the  common  jeopardy ;  but  an  extraordinary 
expenditiu-e  incurred  for  that  purpose,  is  as  much  a  sacrifice  as  if, 
instead  of  money  being  expended  for  the  purpose,  money's  worth 
were  thrown  away.  It  is  immaterial  whether  the  shipowner 
sacrifices  a  cable  or  an  anchor  to  get  the  ship  off  a  shoal,  or  pays 
the  worth  of  it,  to  hire  those  extra  services  which  get  her  off.*  To 
make  such  expenses  general  average,  "they  must  be  expenses 
voluntarily  and  successfully  incurred,  or  the  necessary  consequence 
of  a  resolution  voRiriGnly  and  successfully  taken  by  a  person  in 
charge  of  a  sea-^adventure,  for  the  safety  of  ship  and  cargo,  under 
the  pressure  of  a  danger  of  total  loss,  or  destruction  imminent  or 
common  to  them."*  By  the  term  "  successfully  incurred,*'  no  more 
is  meant  than  a  tficagorary  success.  If  temporary  safety  be  obtained 
by  the  loss  and  sacrifice,  if  the  ship  survive  the  storm,  or  escape 
the  enemy,  and  be  afterwards  cast  away  by  another  tempest,  and 
goods  be  saved  from  the  wreck,  the  clear  value  of  the  goods  so 
saved  must  be  contributory  to  the  original  loss,  because  without 
that  loss  even  this  diminished  value  would  have  had  no  existence.* 

These  being  the  authorities  on  which  the  English  law  of  average 
chiefly  stands^  by  which  the  shipowner  is  made  liable  to  the  owners 
of  goods  and  of  freight,  and  conversely  the  owners  of  cargo  and 
freight  become  liable  to  the  shipowner,  and  among  themselves,  and 
to  each  other,  although  no  privity  of  contract  subsists  between 
them,  it  would  be  as  well  to  point  out  some  of  the  chief  eleitients 
which  constitute  a  general  average  loss,  and  the  conditions  which 
are  necessary  to  establish  it  :•«— 

I.  It  must  be  in  the  nature  of  an  extraordinsuy  sacrifice, 
either  in  loss,  or  by  expenditure, in  surrender  of  goods,or  money .• 

*  Covington  r»  Roberts,  2  B.  &  P.  N.  R-,  378,  at  p.  379,  per  Sir  James  Mansfield, 
C.J. ;  Stewart  v.  West  India  and  Pacific  St.  Co.,  8  L.  R.,  Q.  B.,  81,  93,  362. 

*  I  East.,  220;  Walthew  v,  Mavrojani,  5  L.  R.,  Ex.,  126,  per  Hanneii,  T. 

*  Kemp  V  Halliday,  34  L.  J.,  Q.  B.,  233,  at  p.  242,  6  B. &  S.,  746.,  per  Blackburli,  J. 

*  Harrison  v.  The  Bank  of  Australasia^  7  L.  K.,  Ex.,  39,  48,  per  Martin  B. ;  Abb.  on 
Ship.,  nth  ed.,  537  n.  ;  Kemp  v.  Halliday,  id,  sup.,  I  L.  R.,  Q.  B.,  520. 

*  Abb.  on  Ship.,  354;  Lidgett  r.  Secretan,  6  L.  R.,  C.  P.,  016.  See  pp.  94,  n.  7,  and 

*  Birkley  v.  PresgraTe,  i  East,  220,  227 ;  Wilson  v.  Bank  of  Australia,  2  L.  R.,  Q.  B, 
203 ;  Harrison  v.  Bank  of  Australasia,  7  L.  R.,  Ex.,  39;  Robinson  v.  Price,  2  Q.  B.  D., 
91,  29s ;  Shepherd  v,  Kottgen,  2  C.  P.  D.,  578,  onapp.  585 ;  Corry  v.  Coulthard,  Ib.^  583, 
n.  There  must  be  an  intention  of  voluntary  sacrifice,  and  an  act  in  furtherance  of  that  inten- 
tion, if  the  ship  become  by  the  act  of  sacrifice  at  once  ungovernable,  it  is  no  general 
avenge.  Walker  v.  The  United  St.  Ins.  Co.,  11  Serg.  &  R.,  61, 65,  per  Gibson,  J.  (Am.). 
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2.  For  the  preservation  of  the  ship  and  cai^o.* 
To  these  conditions  certain  limitations  have  been  annexed  as 
gloss  and  corollary. 

1.  The  sacrifice  must  be  voluntary.* 

2.  To  avert  a  common  danger.' 

3.  To  benefit  all,  and  there  must  be  a  common  interest  in 
the  property  contributing.* 

4.  To  avert  a  greater  loss,*  viz.,  a  loss  for  which  the  under- 
writer would  have  been  liable  where  the  ship  is  insured  : — 

5.  Induced  by  an  apparently  imminent  peril.® 

6.  And  successful.' 

7.  The  sacrifice  must  be  extraordinary  in  its  nature  ;  not 
necessarily  in  degree.* 

1  Walthew  v.  Mavrojani,  5  L.  R.,  Ex.,  116,  124;  Stewart  v.  The  West  In.  &  P.  St. 
Ship  Co.,  8  L.  R.,  Q.  B.,  388,  393  ;  Marshall  on  Ins.,  5th  ed.,  524.  It  must  be  for  the 
common  benefit  of  the  adventure :  Johnson  v.  Chapman,  35  L.  J.,  C.  P.,  23,  28.  '*  For 
the  ^neral  benefit*' :  Walker  tr.  The  United  St.  Ins.  Ca,  i^.,  n.  6,  p.  93;  Butler  9. 
WUdman,  3  B.  &  A.,  398. 

'  The  term  ''voluntary  sacrifice'*  has  been  used  by  some  of  our  most  distinguished 
juitees.  Kemp  v,  Halliday,  34  L.  J.,  Q.  B.,  233,  at  p.  242,  per  Blackburn,  J. ;  Walthew 
V.  Mavrojani,  5  L.  R.,  Ex.  (Ex.  Ch.),  116,  at  p.  124,  per  Bovill,  C.J. ;  Stevart  v.  The 
West  In.  and  P.  S.  S.  Co.,  8  L.  R.,  Q.  B.,  88,  p.  93,  per  Quain,  J.  But  it  would 
be  to  divert  the  word  from  its  etymological  and  primitive  meaning,  to  consider  sacrifice 
other  than  voluntary.  Sacrifice,  either  as  an  offering;,  or  surrender  to  propitiate  or  avert 
peril  or  punishment,  involves  the  exertion  of  human  wdl  and  the  intention  to  sacrifice.  A 
secooda^  use  of  the  word  as  a  mere  destruction,  as  in  speaking  of  an  involuntary  sacrifice, 
it  is  submitted  with  all  deference,  would  not  be  in  accord  wiUi  the  use  of  the  word  by 
Lawrence,  J.,  in  Birkley  v,  Presgrave.  A  damage  to  deserve  the  appellation  of  sacrifice 
must  have  been  purposely  undergone,  and  be  by  the  agency  of  man  for  the  benefit  of 
the  whole.     Pothier,  by  Benecke,  p.  169. 

«  Birkley  v.  Presgrave,  I  East,  227 ;  Stewart  v.  The  W.  In.  &  P.  S.  Ship  Co.,  8 
L.  R.,  Q.  B.,  88,  93;  Johnson  v,  Chajpinan,  19  C.  B.  (N.S.),  563 ;  35  L.  J.,  C.  P.,  23. 

•  Caigo^4r  Galam,  2  Moo.,  P.  C.  C.  (N.  S.),  216  ;  33  L.  J.,  Ad.  102,  ib. ;  Johnson 
V,  Chapman,  per  Willes,  J.,  p.  28.*  Note  I,  p.  95,  post.  An  exception  to  this  proposi- 
tion apparently  exists  in  deck-loading  under  certain  circumstances,  as  this,  an  exceptional 
source  of  danger  to  the  whole  adventure,  may  contribute  without  being  contributed  to. 
Hallett  V,  Wigram,  19  L.  J.,  C.  P.,  281,  288 ;  9  C.  B.,  58a 

^  Thedangermustbe  *'of  a  total  loss  of  the  whole  adventure, "  Maclachlan,  M.Ship., 
2nd  ed.,  606 ; apparently  following  Baily.  Marsh  on  Ins.,  5th  ed.,  424,  says  to  avert  '*  a 
total  loss  or  some  great  disaster."  The  object  always  is,  to  mcur  a  partial  loss  and  to  risk 
a  minor  and  contingent  danger  to  avoid  the  more  probable  or  certain  loss  of  the  whole. 
An  intention  to  consign  to  inevitable  destruction  is  not  necessary ;  the  act  should  be  the 
lesser  of  two  evils.  Caze  v,  Reillj,  3  Wash.,  C.  C,  298,  313,  per  Washington,  J.  If  the 
policy  is  against  sea  risks  only,  with  an  exclusion  of  risks  of  capture,  an  act  which  would 
DC,  under  other  circumstances,  one  of  general  average,  resisting  from  measures  taken  to 
avoid  capture,  would  not  be  allowed.     Harris  v.  Scaramanga,  7  L.  R.,  C.  P.,  481. 

•  "  A  Common  and  imminent  peril  of  destruction,"  per  Erie,  C.J.,  in  Kemp  v,  Halli- 
day,  I  L.  R.,  Q.  B.,  527;  Covington  v.  Roberts,  2  B.  &  P.,  N.  R.,  378  j  Phillips  on  Ins., 
vol.  2,  s.  1270. 

"^  Abbott,  nth  ed.,  by  Shee,  537,  cited  with  approval  by  Martin,  B.,  in  Harrison  v. 
Bank  of  Australasia,  7  L.  R.,  Ex.,  48 ;  Fletcher  v.  Alexander,  3  L.  R,,  C.  P.,  375  ;  Code 
de  Commerce,  titre  ii  &  16  ;  Beawes,  Lex  Mercat.,v.  2,  6th  ed.,  p.  242;  Park  on  Ins., 
8th  ed.,  279,  contra.  See  also  Marsh,  on  Ins.,  5th  ed.,  245  ;  Williams  v,  Suffolk  Ins. 
Comp.,  3  Sumn,  510,  per  Story,  J.,  "  the  sacrifice  must  be  made  for  the  common  benefit, 
and  have  accomplished  its  object"  Sims  z^.  Gum^,  4  Bin.,  524;  Caze  v,  Reilly,  3 
Wash.,  C.  C.  R.,  298;  per  Washington,  J.,  "the  jettison  must  be  successfiil  in  part, 
at  least,"  Pothier,  vol.  2,  414;  Phillips  on  Ins.,  s.  1318,  vol.  2,  pp.  95,  99;  where 
authorities  in  conflict  cited.  VaUn,  vol.  2,  p.  205  ;  Du  Jet,  A.  15.  In  practice  it 
appears  that  a  partial  success  suffices  :  Lowndes,  Gen.  Av.,  17  ;  Maclachlan,  2nd  ed.,  611. 

•  Wilson  V.  The  Bank  of  Victoria,  2  L.  R.,  Q.  B.,  203,  213,  per  Blackburn,  J.,  app. 


Digitized  by  VjOOQ IC 


GENERAL  AVERAGE.  95 

8.  And  not  of  the  thing  which  is  the  immediate  cause  of 
the  peril.* 

9.  The  act  must  be  judicious.* 

ID.  And  deliberative  or  deliberate.' 
These  being  the  conditions  under  which  the  sacrifice  must  be  made, 
I^al  decisions  have  determined  that  the  principles  apply,  and  con- 
ditions exist  in  fact,  in  the  following  instances  : — 

INSTANCES  SANCTIONED  BY  THE  LAW. 

1.  Cargo  jettisoned.* 

2.  Salvage,  as  an  extraordinary  expense.* 

3.  Money  given  as  ransom,  or  composition  for  the  ship  and 
merchandise.* 

4.  Anchors,  and  other  effects  of  the  ship,  abandoned  for 
the  common  safety,  including  sails  set  and  lost,  to  get  off  ship 
which  is  aground;^  and  also  spars,  masts  and  tackle  cut  up,  or 


and  dted  by  Bovill,  J.,  in  case  on  appeal ;  Harrison  v.  Bank  of  Austtmlasia,  7  L.  R.,  Ex. 
39.  There  is  some  little  conflict  in  the  American  authorities  on  this  point.  One 
eminent  judge  said,  in  effect,  there  must  be  a  general  intent  to  sacrifice  the  thing,  at  all 
events,  or  to  increase  the  peril  to  the  thing  in  question  ;  and  a  deliberate  intention  to  do 
something  that  mav  or  may  not  lead  to  loss,  is  not  a  general  average  act,  per  Gibson,  J., 
Walker  v,  U.  St.  Ins.  Co.,  1 1  Serg.  &  R,,  at  p.  65  ;  bat  the  motire  of  sacrifice  is  the  essen- 
tial in  the  act,  not  the  intention  in  relation  to  the  &te  of  the  thinjZ  sacrificed,  which  gives 
rise  to  the  ccmtribntion.  Caze  v.  Reilljr,  3  Wash.  C.  C,  398,  per  Washington,  J. ; 
Sims  V,  Gumey,  4  Bin«,  513,  524,  per  Tilghman,  J. 

*  Jofanscm  V,  Chapman,  35  L.J.,  C.  P.,  23,  2^  per  Willei,  J.  With  this  the  following 
hypothetic  case  put  b^  Sitory,  J.,  accords,  **  If  a  carco  of  Ume  were  accidentally  to 
take  fire  in  port  fby  its  own  proper  vice,  presumedly),  and  it  became  necessary,  in 
order  to  save  the  snip,  that  she  shcmld  be  submerged,  and  the  cargo  was  thereby  totally 
lost,  bot  the  ship  was  saved,  with  but  a  trifling  injury,  this  would  not  be  a  case  of  contribu- 
tion.** Columb.  Ins.  Co.  v,  Ashby,  13  Peters,  Ad.,  340 ;  Gray  v.  Wain,  2  Serg.  &  R.,  229 ; 
but  see  Barnard  v,  Adams,  10  How.,  270;  Stuigess  v.  Cary,  2  Curt,  C.  C,  59  ; 
Rathbone  v.  Fowler,  6  Blatchi^,  224,  on  app. ;  8  Blatchf.,  221 ;  12  Wall,  102 ; 
Nesbitt  V.  Lushington,  4  T.  R.,  787 ;  Butler  v.  WiMman,  3  B.  &  Aid.,  398  ;  Benecke, 
Ed.,  1824,  p.  223;  Lowndes,  25,  26, 168,  171. 

'  /.^.,  Reasonable  and  prudent  under  the  drcnmstances ;  if  grossly  and  ignorantly 
made,  it  would  not  be  allowed.  Emerigon,  c  12,  s.  39 ;  see  Price  v.  Noble,  4  Taunt., 
123.     "  It  must  not  be  foolish,  reckless,  or  unreasonable  ** :  Caze  v,  Reilly,  tb,  sup, 

'  Deliberation  is  required,  or  its  equivalent,  viz.,  subsequent  proof  of  the  propriety 
and  necessity  of  the  Act,  Columb.  Ins.  Co.  r.  Ashbv,  13  Peters,  Ad.,  331,  per  btory,  T. ; 
Sims  V,  Gumey,  4  Binn  (Am.),  513;  Marshall  on  Ins.,  5th  ed.,  424,  ''Sacrifice 
deliberately  and  voluntarily  made.** 

^  Hicks c.  Pallngton,  Moore,297 ; Marsh,  on  Ins.,  5th ed.,  424; Price  v.  Noble,  4 Taunt., 
123  ;  Dobson  v.  Wuson,  3  Camp.,  480  ;  Nesbitt  v,  Lushington,  4  T.  R.,  783  ;  Mollov, 
voL  2,  p.  6,  9th  ed. ;  Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  375,  p.  381 ;  per  BoviU, 
CJ.  ;  Lid^ett  v,  Secretan,  6  L.  R.,  C.  P.,  616.  Jettison  of  necessity,  while  the  ship  is 
in  the  handi  of  captors,  is  an  average  loss  on  re-capture  :  Price  v.  Noble,  4  Taunt.,  123. 

^  Russell  V.  Dunskey,  6  J.  B.  Moore,  233  ;  Moran  v,  Jones,  26  L.  J.,  Q.  B.,  187  ; 
Walthew  v,  Mavrojani,  5  L.  R.,  Ex.,  Zi6;  Birkley  v,  Presgrave,  I  East,  220^  Abb.  on 

swpp.,  349. 

*  Marshall  on  Ins.,  5th  ed.,  424 ;  Hicks  v.  Palin^n,  Moore,  297 ;  subject  to  22  Geo. 
ni.,  c.  25.  General  average  among  sdl  civilized  nations  in  practice.  Lowndes,  Appdx., 
286,  324,  &c. 

^  Johnson  V.  Chapman,  35  L.  J.,  C.  P.»  23 ;  Birkley  v.  Presgrave,  i  East,  320,  334 ; 
Emengon,  605, 606  ;  Guidon,  ch.  5,  art.  I  &  2 ;  Magens  on  Ins.,  vol*  2,  237 ;  Abb.  on 
Shipp.,  349. 
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employed   in  partial  destruction  for  some  foreign  purposes, 
as  spars  and  ropes  for  jury  rig,  cables  cut  to  serve  as  hawser,  &c^ 

5.  Damage  done  through  jettison  being  performed,  or  in 
effecting  it,  as  by  a  mast  falling,  when  cut  away  for  safety  of  joint 
adventure  ;  *  by  water,  while  hatches  are  open  to  throw  out  the 
cargo ;  •  or  by  actual  damage  in  cutting  the  ship,  to  allow  the 
more  feady  expulsion  of  the  goods  ;*  scuttling,  to  extinguish 
fire  on  board.* 

6.  The  costs  of  dischai^ng  dargo  to  lighten  a  ship,  to  en- 
able it  to  enter  a  river  or  harbour,  when  the  ship  is  constrained 
to  seek  refuge,  from  tempest,®  or  from  the  pursuit  of  an  enemy.^ 

7.  Expenses  caused  by  fortuitous  stranding.  Where  such 
expenses  are  incurred  for  joint  benefit  of  Ship  and  cargo.  Thus 
the  cost  of  unloading  the  cargo  of  a  stranded  ship,  putting  it 
in  lighters,  warehousing  and  re-loading,  where  it  was  part  of 
one  continuous  adventure,  for  the  benefit  of  the  adventure,  the 
cargo  being  re-loaded  and  sent  on,  were  deemed  general 
expenses,  as  well  as  the  cost  of  getting  the  ship  off  the  bank 
where  she  was  stranded,  after  the  ship  was  lightened  and  the 
cargo  was  removed,*  but  it  was  otherwise  where  the  cargo  was 
taken  oUt  and  re-shipped  in  another  vessel  to  its  destination.* 

8.  The  losses  and  expenditure  incurred  by  a  ship  putting 
back  from  stress  of  weather  for  the  benefit  of  all  concerned. 
These  include — (i)  The  cost  of  unloading  and  reloading  the 
cargo.  (2)  The  costs  of  taking  care  of  it.  (3)  Wages  imd 
provisions  for  the  persons  doing  the  repairs.*® 

9.  The  expenses  and  loss  incurred  for  necessaty  repairs  of 
a  ship  after  collision,  so  far  as  they  were  absolutely  necessary 
to  enable  the  ship  to  prosecute  the  voyage,  but  no  further,  and 
of  unloading  the  goods  with  a  view  to  such  repairs." 

ID.  Expenses  incurred  in  the  repairs  of  a  ship,  in  hef  port 
of  distress,  in  addition  to  the  total  loss  of  the  ship,  is  totally 
lost  if  the  ship  is  so  lost  before  reaching  her  port  of  ultimate 

>  2  Am.  on  Ins.,  771 ;  2  Phillips,  1285  J  Harrison  v.  Bank  of  Australasia,  7  L.  R., 
Ex.,  39;  Lowndes,  3rd  ed.,  44,  52  ;  PhiL  on  Ins.,  s.  1299. 

'  Cum  arbor,  vel  aliud  navis  instrumentum  remoTendi  communis  periculi  causi,  defectum 
tit,  contributio  debetur ;  De  1^.  Rhod. ;  Dig.,  lib.  14,  tit.  2,  s.  3 ;  Lowndes,  42,  3rd  ed. 

>  /^.,  Maggrath  v.  Church,  i  Caines,  N.  Y.,  196. 

•  Benecke,  177,  243  ;  Phillips  on  Ins.,  s.  1286 ;  Abb.  on  Ship.,  349. 

•  Stewart  v.  The  West  India  and  Pacific  St.  Co.,  8  L.  R.,  Q.  B.,  88,  362 ;  Da  Costa 
^.  Newnham,  2  T,  R.,  407  5  Schmidt  v.  Royal  Mail  S.  S.  Co.,  45  L.  J.,  C  P.,  646. 

•  Moran  v,  Jones,  26  L.  J.,  Q.  B.,  187;  Phillips  on  Ins.,  s.  1312 ;  Hallett  v.  Wigram, 
19  L.  J.,  C.  P.,  289.  per  Cresswell,  J. ;  Abbott  on  Ship.,  349 ;  Plummer  v.  Wildman,  3 
M.  &  S.  482 ;  Monumenta  Juridica,  v.  IV. ,  281.  The  laws  of  Wisbuy,  Art.  55,  56.        "^  16, 

•  Moran  v,  Jones,  26  L.  J.,  Q.  B*,  187.  See  Walthcw  v.  Mavrojani,  5  L  R.,  Ex.,  116. 

•  Job  V,  Langton,  26  L.  J.,  Q.  B.,  97 ;  6  E.  &  B.,  779 ;  Abbott  oH  Ship.;  Power  v. 
Whitmore,  4  M.  &  S.,  141 ;  modifying  Plummet  v,  Wildman,  3  M.  &  S.,  482. 

^^  Da  Costa  v,  Newnham,  2  T.  R.,  407. 

"  Plumiher  V.  Wildman,  3  M.  &  S.,  482 ;  the  CopetlJuigen,  i  Ct.,  kob.,  289.  fint 
thete  must  have  been  the  necessary  ingredient  of  voluntary  sacrifice  made  in  imminent 
danger,  as  the  foundation,  as  expenses  of  goinj?  into  port  to  repair  sea  damage  is  an 
Ameri<ian  bat  ntii  an  English  average  loss  ;  per  Qeasby,  B.,  in  Harrison  v.  The  Bank  of 
Australasia,  7  L.  R.,  Ex.,  p.  50. 
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destination,  the  extra  expenses  so  recoverable  being  due  either 
as  an  average  loss,  or  as  money  expended  and  labour  bestowed 
under  the  suing  and  labouring  clause.*  If  the  risk  is  not  con- 
cluded, or  the  expenses  have  not  been  incurred  before  the  total 
loss  supervenes,  the  underwriter  is  liable  only  on  the  total 
loss.* 

11.  Pilotage,  port  dues,  and  other  charges  incurred  by 
taking  a  ship  and  cargo  into  port,  to  avoid  an  impending 
peril.' 

12.  Loss  of  animals  and  living  cargo  by  tempest,  jettison 
or  extraordinary  perils,  but  not  by  their  proper  vice,  or  by 
disease,  or  the  course  of  nature.* 

13.  All  expenditure  which  is  for  the  joint  adventure, 
and  which  is  extraordinary  in  its  nature,  and  not  merely  in 
amount.* 

14.  The  repairs  following,  and  consequent  on,  a  general 
average  act,  as  where  rigging,  &c,  has  been  voluntarily  sacri- 
ficed, the  repairs  consequent  thereon,  with  the  cost  of  obtaining 
them  incidental  thereto,  port  charges,  wages,  and  provisions 
during  the  stay,  &c.® 

15.  Goods  and  cargo  sold  abroad  for  the  joint  adventure, 
and  in  the  nature  of  random ;  but  otherwise  if  only  for  repairs 
of  ship.'' 

16.  Damage  to-cargo  by  water  in  extinguishing  a  fire.* 

17.  Extra  hands  to  pump,  when  the  crew  are  unable  to 
keep  the  vessel  afloat* 

Legal  Decisions  have  excluded  the  following  Losses 
AND  Sacrifices,  as  not  fulfilling  the  required  conditions 
OF  General  Average  : — 

1.  Ej^trkordinary  cost  of  crew's  wages  and  provisions, 
resulting  from  the  act  of  putting  into  a  port  of  refuge  in  distress, 
upon  loss  by  a  sea  risk  ;  the  costs  resulting  from  a  detention 
in  port  by  adverse  winds,  and  the  costs  of  repairs,  wages,  or 
provisions  in  such  case.*" 

2.  Damage  done  to  the  ship's  spars  and  tackling  from  carry- 

*  Lidgett  V.  Secretan,  6  L.  R.,  C.  P.,  616;  Lewis  v.  Rucker,  2  Burr.,  1167;  Tudor's 
Meit.  Cues,  2nd  ed.,  216;  Le  Cheminmnt  v.  Pearson,  4  Taunt.,  367  ;  Potter  v.  Camp- 
bell, 16  W.  R.,  399;  Barker  v.  Janson,  2  L.  R.,  C.  P.,  303. 

*  lb. ;  Udgett  v,  Secretan,  supra  ;  LiTie  v,  Janson,  12  East.,  648  ;  Stewart  v.  Steele,  5 
Scott,  N.  R.,  927. 

'  Abbott  on  Ship.,  349 ;  Birkley  v,  Presgrave,  I  East.,  22a 

*  Jcdmson  V,  Chapman,  35  L.  J.,  C.  P.,  23 ;  19  C.  B.  (N.  S.),  563;  Code  de  Com- 
merce, tit.  II,  s.  403. 

•  Wilsons.  The  Bank  of  Victoria,  2  L.  R.,  Q.  B.,  203,  213,  per  Blackburn,  J. 

•  Harrison  v.  The  Bank  of  Australasia,  7  L.  R.,  Ex.,  39,  per  Kelly,  C.B.,  dtmg  Abb. 
on  Ship.,  iiih  ed.,  533 ;  Hallett  w.  Wigram,  19  L.  J.,  C.  P.,  at  p.  2^,  9  C.  B.,  at  p. 
603,  per  Wilde,  C.J.;  same  case,  Abb.  on  Ship.,  ed.  1844*  P-  ^<^1\paisim, 

'  Powell  V,  Gudgeon,  5  M.  &  S.,  431  ;  Dobson  v.  Wilson,  3  Camp.,  480,  p.  100, 
n.  3,A'J/. 

«  Stewart  «f.  West  India  &  Pacific  Co.,  8  L.  R.,  Q.  B.,  88,  362. 

•  Wilson  V,  The  Bank  of  Victoria,  2  L.  R.,  Q.  B.,  213,  per  Blackburn,  J. 

*•  Pofwer  ».  Whitmore,  4M.  &  S.,  141 ;  Abbott,  1  ith  ed.,  533;  Harrison  v.  The  Bank  of 
Australasia,  7  L.  R.,  Ex.,  39,  at  p.  53,  per  Kelly,  C.B.;  Lowndes  on  Average,  3rded., 
p.  10. 
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ing  an  unusual  press  of  canvas  during  stormy  weather,  to  avoid 
a  lee  shore,  or  escape  a  privateer  or  enemy.* 

3.  Extra  stores  expended  in  consequence  of  disaster,  as 
of  fuel  for  an  engine,  employed  to  work  an  auxiliary  screw,  and 
bring  a  sailing  vessel  home,  to  avoid  the  cost  of  repairing  on 
the  spot* 

4.  Damage  from  an  adversary  in  fighting.* 

5.  Damage  from  ship  springing  a  leak.* 

6.  All  repairs  exclusively  for  benefit  of  ship.* 

7.  All  sea  damage  proper  due  to  the  ordinary  violence  of 
the  elements,  including  damage  by  collision*  and  injury  to  sails 
and  rigging,  and  spars  burnt  for  fuel,  where  there  were  no 
circumstances  of  "  common  and  imminent  danger "  and 
emergency.' 

8.  All  sea  damage  and  repairs  involved  in  keeping  the 
ship  seaworthy.* 

9.  Repairs  at  intermediate  port,  for  purpose  of  prose- 
cuting the  voyage,  and  not  necessitated  by  extraordinary  perils.* 

ID.  Re-loading  charges.'® 

11.  Floating  the  empty  ship." 

12.  All  expenses  incurred  after  discharge  of  cargo." 

13.  Damage  to  cargo  in  discharging  at  a  port  of  refuge." 

14.  Loss  by  jettison  if  unsuccessful  and  the  residue  of 
goods  are  lost." 

1  Covingtonz^.  Roberts,  2B.  &  P.,  N.  R.,  378 ;  Mavro  v.  The  Ocean  Marine  Ins.  Co., 
10  L.  R.,  C.  P.,  414. 

»  Wilson  V.  The  Bank  of  Victoria,  3  L.  R.,  Q.  B.,  203 ;  36  L.  J.,  Q.  B.,  S9; 
Harrison  v.  llie  Bank  of  Australasia,  7  L.  R.,  Ex.,  30. 

•  Taylor  v.  Curtis,  4  Camp.,  337 ;  6  Taunt.,  «)8 ;  Valin,  r^n/ro,  vol.  2,  167. 
Cost  of  curing  wounds  is  a  general  average  by  Freoch  Law ;  Ordonnance,  1681  ;  Code  de 
Commerce,  s.  400,  ait.  6 ;  Lowndes  on  Average,  3rd  ed.,  p.  287. 

«  MarshaU  on  Ins.,  5th  ed.,  430 ;  Consolato  del  Mare»  ch.  63  ;  Laws  of  Wisbuy, 
mrt.  12  ;  Roccus  de  Nav.,  note  59. 

•  Marsh,  on  Ins.,  5th  ed.,  429;  Plummerv.  Wildman,  3  M.  &  S.,  4S2,  Walthewr. 
Mavroiani,  5  L.  R.>  Ex.,  1 19;  Sarquy  v.  Hobson,  4  Bing.,  131,  and  cases,  n.  3,  p.  too, post, 

•  BttUer  V.  Fisher,  3  Esp.,  67  ;  Smith  v.  Scott,  4  Taunt,  120 ;  Lowndes  on  Average, 
3rd  ed.,  53,  54,  etseq. ;  Hall  v.  Janson,  24  L.  J.,  Q.  B.,  97.  But  not  if  collision  be 
with  an  ioebei :  Wilson  v.  The  Bank  of  Victoria,  2  L.  R.,  Q.  B.,  203.  Where  the  collision 
is  by  inevitable  accident,  the  damage  is  apportioned  and  divided  by  the  Hambuig 
Ordinance,  governed  by  a  limitation  of  Lability  to  ship  and  freight:  Benecke,  222. 
Particular  average  by  civil  law.  Dig.  9,  2  ;  14,  2^  I  ;  Roccus,  n.  60  ;  Abbott  on  Ship., 
348  ;  Benecke,  221 .     Same  in  French  law :  Code  de  Commerce,  s.  401. 

'  Harrison  v.  The  Bank  of  Australasia,  7  L.  R.,  Ex.,  39,  Cleasby  and  Martin,  B.,  «Uss.  5 
Birkley  v.  Premave,  I  East.,  220,  227  ;  Power  v.  Whiimore,  4  M.  &  S.,  141. 

•  Hallett  t/.  Wipam,  9  C.  B.,  580  ;  19  L.  J.,  C.  P.,  288  ;  Marshall  on  Ins.,  5th  ed., 
429 ;  Abbott  on  Ship.,  nth  ed.,  p.  533 ;  Harrison  v.  The  Bank  of  Australasia,  7  L.  R.^ 
Ex.,  39,  53,  per  Kelly,  C.B. ;  Duncan  v,  Benson,  18  L.  J.,  Ex.,  169  ;  3  Ex.,  644. 

•  lb. ;  Walihew  v.  Mavrojani,  5  L.  R.,  Ex.,  1 19 ;  39  L.  T.,  Ex.,  8i  ^  per  Bovill,  C.  J. 
w  These  are  sometimes  allowed  m  practice  ;  Lowndes,  3rd  ed.,  140. 

"  Kemp  V.  Halliday,  i  L.  R.,  Q.  B.,  520 ;  35  L.  J.,  Q.  B.,  isiS ;  34  L.  J.,  Q.  B., 
233.    A  question  of  fact  in  practice,  and  sometimes  allowed. 

i»  Job  V.  Langton,  6  E.  &  B.,  779 ;  26  L.  J.,  Q.  B.,  97  ;  WalUicw  v.  Mavrojani, 
5L.  K.,  Ex.,  1 16. 

"  Lowndes,  147.    Where  the  edition  is  not  named,  the  last  edition  (3rd)  b  cited. 

14  Fletcher  v.  Alexander,  3  L.  R.,  C.  P.,  375,  per  Bovill,  C.J. ;  Caze  v.  Rcilly, 
3  Wash.,  C.  C*,  298,  307,  per  Washington,  J. 


Digitized  by  VjOOQ IC 


GENERAL  AVEHAG^.  99 

15.  Jettison  of  goods  made  necessary  by  spontaneous 
combustion,  or  their  own  inherent  decay,  fermentation,  or 
proper  vice.' 

id  Jettison  of  deck  cargo.* 

17.  Jettison  of  water-casks  laden  on  deck.* 

18.  All  losses  consequent  on  general  average  act,  as  loss 
of  market  for  cargo,  of  use  of  ship  and  interest  of  money,  on 
Value  of  ship,  freight  and  cargo,  by  extension  of  time  of  voyage.* 

19.  Losses  through  unseaworthiness  of  ship  or  negligence 
of  master. 

2a.  A  substituted  performance,  from  motives  of  prudence, 
as  where  repairs  were  made  necessary  by  the  collision  of  a  ship 
with  an  iceberg,  and  a  general  average  loss  was  incurred.  The 
repairs  consequent  thereon  would  have  been  general  average. 
The  captain  did  not  repair,  but,  from  motives  of  economy,  and 
acting  with  discretion,  steamed  home.  Held  that  the  cost  of  extra 
coals  consumed  in  this  substituted  performance,  instead  of 
repairing,  could  not  be  charged  as  a  general  average,  although 
the  cost  of  the  repairs  in  the  home  port  was  thereby  lessened.* 

21.  Loss  of,  and  damage  to,  cargo  by  wheat  getting  into 
pumps  in  heavy  weather.® 

22.  Personal  luggage  of  seamen."' 

23.  Goods  captured  by  pirates.® 

24.  Money  promised  to  the  mariners,  when  ship  is  in 
distress,  as  extra  gratuity.® 

25.  All  mere  losses  by  ordinary  sea  perils,  including 
damages  happening  to  the  merchandise  through  shipwreck,^^ 
where  the  common  loss  has  not  procured  the  common  safety.'  It 
is  the  same  as  with  a  fire ;  he  who  saves  his  own,  saves  it  for 
himself ;  he  whose  goods  are  burned,  sustains  their  loss,  and 
cannot  claim  contribution  from  the  rest,  or  from  those  whose 
good  fortune  have  enabled  them  to  save  their  own  effects. 

1  Johnson  v.  Chapman,  35  L.  J.,  C.  P.,  23,  19  C.  R.  (N.  S)*,  at  p.  581  ;  per 
IVilles,  }. ;  Lowndes,  3rd  ed.,  p.  40;  Benecke,  208;  Code  de  Commerce,  tit.  11,  s.  403; 
Bond  V,  The  Superb^  i  Wall.,  Jun.,  355. 

•  If  placed  on  board  without  the  consent  or  knowledge  of  the  8hii)per,  or  in  contra- 
rention  of  the  provisions  of  the  M.  Ship.  Acts,  but  where  a  custom  exists  to  carry  a  deck 
load,  or  the  shipper's  consent  may  be  implied,  it  is  the  subject  of  general  average  een- 
tributioB.  Miller  v,  Titherington,  30  L.  J.,  Ex.,  217  ;  31  L.  J.,  Ex.,  363 ;  Gould  v,  Oliver, 
4  Bing.,  N.  C,  134,  143 ;  I^wndes,  59.  Deck  cargo  contnbutes,  though  it  may  not  be 
the  subject  of  average  contribution :  2  Am.  on  Ins.,  792 ;  i  Emerigon,  64S. 

'  Lowndes  on  Average,  p.  59.  In  practice  not  lUlowed* 

•  /J.,  24,  passim.    Considered  doubtful  in  practice. 
»  Wilson  V.  Bank  of  Victoria,  2  L.  R.,  Q.B.,  203, 

«  Hills  V,  London  Assurance  Corporation,  5  M.  &  W.,  569 ;  Roux  z/.  Salvador,  3  Bing., 
N.  C,  266;  4  Scott,  I. 

'  Beawes,  vol.  i,  ed.  6,  p.  243 ;  Pothicr,  71.  Nor  do  their  wages  contribute ;  but 
in  a  fishing  voyage  their  shares  m  the  fish  db :  Utpadel  v^  Fears,  I  Spraffue,  559. 
Otherwise  3iey  only  contribute  for  ransom  and  recapture  :  The  Saratoga,  2  Gall,  164. 

•  Phillips  on  Ins.,  s.  1106 ;  Naylor  v.  Palmer,  8  Exclu,  739,  affirmed  lo  i*.,  382. 

'  Cannot  be  enforced  :  Abb.  on  Ship.,  440:  iith  ed.,  477  ;  therefore  not  capable  of 
being  a  cbaige  3  Harris  v,  Watson,  Peace's  N.  P.  C,  72 ;  3  Kent  Com.,  185 ;  PhtU^^  on 
Ibs»,  b.  1303. 

^*  Schuster  w.  Fletcher,  3  Q.  B.  D.,  418 ;  Benecke,  174* 

"  Emer.,  473 ;  Roccus,  62.     See  also  n.  i,  supra. 
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26.  Goods  jettisoned  which  are  insured^ 

27.  Fortuitous  stranding.* 

•  28,  Acts  generally  which  fall  within  the  ordinary  duties  of  a 
shipowner,  for  self-preservation,  or  in  fulfilment  of  his  contract, 
as  in  encountering  an  enemy  in  time  of  war,  and  in  providing 
all  prudent  and  necessary  means  for  efficiently  employing  afla 
working  the  ship.* 

29.  Sails  cut  away  only  to  save  a  mast,  the  ship  not  being 
in  imminent  danger,  and  tackle  or  a  mast  virtually  in  state  of 
wreck.* 

30.  Expenses  incurred  as  extra  wages,  &c.,  by  reason  of  a 
detention  by  princes.^ 

31.  Salvage  piecemeal  of  cargo,  as  by  rescue  of  fragments 
washed  on  shore. 

The  Adjustments  sanctioned  in  practice  and  by 
CUSTOM  AMONG  AVERAGE  ADJUSTERS  may  be  conveniently 
mentioned — 

1st.  In  England. 

2nd.  Abroad.  Those  of  France  chiefly  determined  by  the 
code  and  the  decisions  thereon  in  the  courts  of  first  instance ; 
those  of  America  based  on  decisions  of  the  various  legal 
tribunals. 

Under  the  ist  Head.— English. 

1.  Cargo  jettisoned  from  a  temporary  house  on  deck,  being, 
in  fact,  protected  deck  cargo,  is  usually  by  custom  dealt  with 
as  if  the  structure  protecting  it  is  substantial,  or  merely  of  an 
occasional  and  fragile  kind,  and  for  the  purposes  of  the  voyage. 
If  it  falls  under  the  latter  head,  the  cargo  is  dealt  with  as 
ordinary  deck  cargo.® 

2.  Loss  of  animals  in  battle  or  by  tempest,  or  by  any 
casualty  except  sickness  or  their  own  proper  vice.'' 

3.  Detention  or  deviation  to  avoid  an  extraordinary  and 
impending  peril,  as  of  capture.® 

4.  Damages  done  by  water  while  hatches  are  open  for 
purposes  of  jettison,®  or  consequent  on  cutting  away  a  mast, 
and  before  the  hole  is  stopped.^*^  '» 

'  Dickenson  V.  Jardine,  3  L.  R.,  C.  P.,  639 ;  Kemp  v.  Halliday,  6  B.  &  S.,  746  ; 
34  L.  J.,  Q.  B.,  235,  per  Shee,  J. 

•  Emerig.,  324,  475,  Consolato,  ch.  192,  193 ;  Roccus,  n.  60. 

•  Booth  V.  Gair,  15  C.  B.,  N.  S.,  291;  33  L.  J.,  C  P.,  loi,  per  Erie,  J.;  Robinson ». 
Price,  2  Q.  B.  D.,  91 ;  Duncan  v.  Benson,  18  L.  J.,  Ex.,  169  ;  3  Ex.,  644 ;  Hallett  v. 
Wieram,  19  L.  J.,  C.  P.,  281  ;  9  C.  B.,  580;  Sarquy  v,  Hobson,  4  Bing.,  131. 

^  Lowndes,  57.  Johnson  v.  Chapman,  35  L.  J.,  C.  P.,  23.  IfvirtuSly  lost  already, 
it  is  wreck,  and  is  merely  cut  away  without  sacrifice ;  p.  28,  per  Willes,  J. 

'  Casaregis,  46,  49,  121 ;  Benecke,  234 ;  Hall  v.  J^son,  4  E.  &  B.,  500.  Policy  being 
against  sea  risks ;  and  on  grounds  that  underwriter  is  liable,  and  loss  cannot  be  twice 
recovered :  Kidston  v.  Empire  Marine  Ins.  Co.,  I  L.  R.,  C.  P.,  535.    •  Lowndes,  p.  38* 

'  Emerigon,  ch.  12,  s.  9,  p.  313,  by  Meitdith;  Valin,  art  1 1. 

•  Bynkershoek,  lib.  4,  c.  25  ;  Abbott  on  Ship.,  352,  353. 

•  Maggrath  v.  Church,  i  Caines,  N.  Y.,  196 ;  Phill.  on  Ins.,  s.  1286 ;  Lowndes,  p.  42. 
^®  Lowndes,  148.     Not  treated  as  a  gross  average  loss  in  practice  before  Stewart  v. 

West  India  and  Pacific  Steam  Ship  Ca,  8  L.  R.,  Q.  B.,  88  (Ex.  Ch.),  362. 
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5-  Voluntary  stranding  and  its  consequences  in  damage 
and  loss.  Sanctioned  by  authority,  but  disputed  in  England 
and  allowed  in  America.* 

6.  Fortuitous  stranding  so  called,  but  damage  either  by 
stranding  or  otherwise  caused  by  the  unseaworthiness  of  the 
ship,  or  the  negligence  of  the  master  and  mariners,  as  between 
the  owners  of  cargo,  where  the  shipowner,  who  would  be 
primarily  liable,  is  insolvent* 

7.  Damage  done  in  extinguishing  fire.* 

8.  Expenses  of  floating  a  stranded  ship,  by  towage  or 
salvage  or  otherwise,  in  case  of  common  adventure  and 
common  risk.* 

9.  Damage  necessarily  incidental  to,  or  consequent  on, 
jettison  to  the  ship  itself,  as  by  cutting  a  hole  for  expulsion  of 
the  goods ;  and  also  where  occasioned  by  the  act  of  jettison, 
though  not  intentional,  as  by  a  cannon  breaking  or  injuring 
the  ship's  side.* 

10.  Port  of  refuge's  expenses,  until  moment  when  the 
ship  and  cargo  are  in  safety,  although  a  deviation  to  perform  a 
duty,  falling  properly  on  the  shipowner,  and  which  he  warrants 
himself  to  perform,  from  motives  of  policy  and  convenience.® 

1 1.  Timber  carried  on  deck  by  express  contract  in  charter 
or  bill  of  lading,  and  in  accordance  with  provisions  of  the 
Merchant  Shipping  Act,  or  as  against  underwriter  by  clause 
in  policy.'' 

12.  Cargo  lost  or  damaged  in  discharging  it  into  boats  or 
lighters,  at  a  port  of  refuge,  to  enable  repairs  to  ship,  and  in 
reloading  it  again  on  ship.* 

13.  Cost  of  unloading  cargo  to  enable  ship  to  pass  over  a 

^  See  pages  107, 108, /^j/.  Lowndes,  148;  Phillips  on  Ins.,  s.  13 13.  Decided  by  Sup. 
Ct.  in  Am.,  Mr.  Just.  Stoiy  presiding :  Columb.  Ins.  do,  v.  Ashby,  13  Peters,  Ad.  531 .  But 
where  a  ship  was  driving  stem  foremost  on  the  shore,  and  the  master  cut  his  cables 
and  hoisted  sail  to  avoid  that  peril,  and  either  get  out  to  sea,  or  strand  in  a  more  convenient 
place,  and  the  ship  became  at  once  ungovernable  and  was  driven  on  the  rocks,  it  was  held 
not  a  voluntary  stranding,  and  the  cables  and  anchors  only  were  allowed  in  general  con- 
tribution, with  the  masts  afterwards  cut  away  :  Walker  v.  The  United  States  Ins.  Ca, 
II  S6rj.  &  R.,  61. 

'  Worms  V.  Storey,  25  L.  J.,  Ex.,  i;  11  Ex.,  427  ;  Schloss  v.  Heriot,  14  C.  B. 
(^'  S.),  59 :  The  Norway,  Br.  &  L.,  377,  affirmed  p.  404.  Not  admitted  in  practice  as  a 
defence  between  the  parties  other  than  the  owner,  if  it  happen  without  tnelr  privity, 
and  sometimes  allowcni  as  not  being  determined :  Lowndes,  p.  ii,  148. 

*  This  is  a  gross  average  by  law :  Stewart  w.  The  West  India  and  Pacific  Steam 
Ship  Company,  8  L.  R.,  Q.  B.,  88,  but  was  formerly  disputed.  It  is  in  accordance  with 
Nimick  v.  Holmes,  25  Penn.  R.,366, 373  (Am.) ;  Lowndes,  151 ;  Benecke,  243.,  p.  104, 
n.  7,  post, 

*  Lowndes,  76,  77,  a  seq, 

*  Lowndes,  41 ;  Benecke,  177,  178;  Pothier,  by  Gushing,  p.  66;  Valin,  Commentaire, 
II,  207. 

*  Lowndes,  92,  94,  117,  and  following  pages.  By  American  custom,  all  the  expenses 
so  incurred,  and  which  are  incidental  to  the  ship  entering,  staying  in  and  returning  from 
port  of  refuge,  are  allowed  :  Phillips  on  Ins.,  s.  1320. 

^  Allowed  in  consequence  of  decision  in  Johnson  v.  Chapman,  19  C.  B.  (N.  S.),  583 ; 
35  L.  T.,  C.  P.,  23;  Lowndes,  35. 

"  Depends  on  custom  of  port ;  not  allowed  if  the  custom  of  the  port  is  adverse : 
Lowndes,  14;^. 
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bar  to  avoid  an  impending  maritime  peril,  where  sufficient  and 
ship  can  get  over,  and  where  ship  cannot.^ 

14.  Jettison  and  sacrifice,  where  there  is  practically  no 
alternative,  and  the  act  cannot,  by  reason  of  its  imminent  and 
compulsory  necessity,  be  said  to  be  voluntary,  although 
properly  an  act  of  the  will,  under  what  is  in  the  circuinstances 
a  reasonable  belief  of  the  expediency  of  the  act* 

15.  Jettison  and  sacrifice,  where  unsuccess&L* 

Head  No.  2.— Foreign  Allowances. 

1.  Goods  or  money  given  for  composition  or  ransom  of 
ship  and  merchandise.  The  medicines  and  dressings  of  the 
mariners  in  defending  the  ship.*  The  rewards  given  to  the 
mariners  for  their  bravery.*  The  lodging  and  food  of  the 
seamen  during  the  detention  of  a  ship  by  arrest  of  a  governing 
power,  and  during  the  repairs  necessitated  by  a  sacrifice 
voluntarily  sustained  for  the  common  safety,  if  the  ship  is 
afireighted  by  time.® 

2.  All  extraordinary  expenses  and  voluntary  acts  of 
sacrifice,  made  and  incurred  with  reasonable  deliberation 
(d'aprfes  deliberations  motiv^es)  for  the  common  safety  of  ship 
and  cargo,  from  their  loading  and  departure,  until  the  return 
and  discharge  of  the  ship.'' 

3.  Expense  of  hiring  necessary  convoy.* 

4.  Damage  to  ship  and  cargo  by  an  enemy  in  fighting  for 
protection  of  both.®  The  cost  of  nursing  the  wounded,  whether 
wounded  in  working  the  ship,  or  while  fighting  and  with  arms 
in  his  hands.^® 

5.  All  expenses  consequent  on  entry  into  port  of  refuge, 
to  refit  and  repair,  as  wages  and  board  of  crew  during  detention, 
when  ship  freighted  by  time,^^  and  where  the  repairs  are  general 

^  Code  de  Commerce,  Da  Jet,  tit.  ii,  s.  400,  7.  An  accidental  loss  which  happens 
in  an  endeavour  to  bring  about  a  very  difieroit  effect,  is  not  a  subject  of  compensation. 
If  by  the  act  the  ship  become  ungovernable,  it  is  not  general  average :  Walker  v. 
United  States  Ins.  Co.,  ii  Serj.  &  R.,  61. 

'  All  disbursements  for  common  safety  must  be  reimbursed,  whether  ship  and  cargo 
are  eventually  saved  or  not :  Phillips  on  Ins.,  s,  13 19. 

*  Pothiei,  art.  11.  The  motive  of  sacri6ce  is  the  essential  ingredient  in  the  act,  not 
the  intention  in  relation  to  the  fate  of  the  thing  which  gives  rise  to  the  contribution « 
The  measure  adopted  must  be  beneficial  in  relation  to  the  imminence  of  the  peril.  It 
most  be  the  lesser  of  two  evils  \  Caxe  v.  Reilly,  3  Wash.,  C.  C,  298. 

*  Code  de  Commerce,  Du  Jet,  et  de  la  Contribution,  tit.  11,  s.  400, 

*  Casaregis  Disc,  46  n, ;  and  of  healing  the  wounded  only,  ib, 

*  Code  de  Commerce,  Du  Jet,,  tit.  ii,  s,  400, 

^  Codede  Commerce,  Du  Jet,  tit  ii,  s.  4gc\  or  to  adopt  an  imperfect  English 
equivalent,  with  *' reasonable  and  probable  cause,"  not  being  necessarily  iudicious, 
but  honest  and  with  some  motive  of  reason.  '*  DeUbcnrately  undertaken  "  is  the  phrase 
adopted  by  Mr.  Marshall.  Deliberation  wiU  be  presumed  if  evente  ests^blish  propriety  of 
the  act :  Sms  v.  Gumey,  4  Binn.,  513  (Am.). 

*  Emeri^on,  vol.  2,  626. 

*  Code  de  Commerce,  Du  Jet.,  tit.  11,  s.  400. 
w  Pothier,  s.  143. 

^^  Codede  Commerce,  Du  Jet.,  tit  11,  s.  400 ;  Lowndes,  136,  325.  Not  allowed  hy 
English  custom,  though  considered  proper  by  Lord  Tenterden  :  Abb.  on  Ship«,  p.  3[50. 


Digitized  by  VjOOQ IC 


GENERAL  AVERAGE.  IO3 

averapje  ;  including  warehouse  rent  for  cargo,  in  French/ 
and  the  following  items  under  American  law.*  i.  Towing  the 
vessel  into  port  2.  Pilotage.  3.  Light  money.  4.  Cutting 
a  passage  if  necessary  in  ice  for  the  vessel.  5.  Port  charges. 
6.  Health-officers'  fees.  7.  Dockage.  8.  Wharfage.  9,  Dis- 
charging and  reloading  the  cargo.     10.  Storage  of  the  cargo. 

11.  Hire  of  anchors,  cables  and  boats  for  temporary  purposes. 

12.  Wages  to  people  hired  to  guard  the  property,  or  to  pump 
the  ship.  13.  Brokerage.  14.  Temporary  repairs.  15.  Wages 
of  men  employed  in  order  to  promote  the  prosecution  of  the 
voyage.'  16.  Postages.  17.  Fees  of  notaries.  18.  Surveyors. 
19.  The  adjuster's  claim.  20.  Commissions  on  advances  for 
general  average  purposes.    21.  Interest  on  same. 

6.  Extraordinary  delay  at  sea  for  the  purpose  of  refitting 
and  making  repairs.* 

7.  Extraordinary  delay  at  sea,  as  by  being  frozen  in,  in  a 
port  of  refuge.* 

8.  Voluntary  stranding,  where  there  is  a  real  sacrifice 
(Am.).*  Same  by  French  law  if  not  followed  by  wreck,'^  with 
all  consequences  of  damage  and  loss. 

9.  Expense  of  repairs  and  services  by  the  crew  of  the 
vessel  admitted  by  American  law,  though  excluded  by  English, 
unless  men  have  in  the  ordinary  course  of  things  been  discharged 
and  re-engaged  to  perform  such  services.* 

10.  Wages  and  provisions  of  mariners,  under  circumstance 
of  the  repairs  being  only  a  particular  average,  during  a  deten- 
tion to  repair  and  refit*    Same  rule. 

11.  Detention  by  embargo.^* 

12.  Cargo  landed  and  stored,  while  ship  is  being  repaired, 
and  burned  while  stored,  but  not  if  it  had  been  landed  on 
account  of  damage  sustained  by  cargo  itself" 

13.  Deck-laden  goods,  if  agreed  in  bill  of  lading.'* 

'  H,,  Phillips  on  Ins.,  s.  132S;  2  Parsons  on  Ship.,  257. 

*  Phillips  on  Ins.,  ib,,  s.  1326. 

*  Da  Costa  v.  Newnham,  2  T.  R.,  407 :  and  wages  and  provisions,  charges  for 
loading  and  unloading  cargo,  and  taking  care  of  workmen  executing  repah^,  allowed. 

*  Phillips  on  Ins.,  ss.  1322,  132S ;  2  Pars,  on  Ship.,  257 ;  Benecke,  238. 

*  I  Mag.,  67,  s.  57  ;  quarantine  is  considered  only  an  ordinary  delay ;  Emerigon,  I,  633. 

*  Phillips  on  Ins.,  s.   1326  ;  Barnard  v.  Adams,  10  Howard,  270;  Star  of  Hope, 

f  Wall.,. 203 ;  Rathbone  v.  Fowler,  6  BL,  294 ;  aff.  12  Wall,  102 ;  800  Bales  of  Cotton, 
Bl.,  221 ;  Columb.  Ins.  Co.  v,  Ashby,  13  Peters,  Ad.,  331 ;  Sims  v.  Gumey,  4  Binn., 
513  (Am.),  vide  Bradhurst  w.  Col.  Ins.  Co. ;  9 Johns.,  9 ;  sed contra,  Lapsley  v.  U#  S.  Ins. 
Co.,  4  Binn,  502, 

^  Code  de  Commerce,  tit.  11,  s.400.    Decisions  thereon  of  Court  of  Toulon,  6«  ma 
Marseilles,  18,  1179,  &c  ;  Lowndes,  286. 

*  Phillips  on  Ins.,  s.  1329 ;  DaCosU  v.  Newnham,  2  T.  R.,  407 ;  Plnmmer  v.  Wild- 
man,  1  M.  &  S.,  482. 

*  Not  allowed  in  particular  average,  nor  by  custom,  even  where  repairs  are  genera 
average,  though  Mr.  Amould  approves  in  this  case :  Phillips  on  Ins.,  $.  132S ;  Plummer 
9.  Wildman,  3  M.  &  S.,  483. 

»o  Magens,  vol  i,  344;  Robertson  v.  Ewer,  i  T..R.,  127. 

"  The  Bng  Maiy,  i  Sprague,  17. 

"  The  Watdiful,  i  Brown,  Ad.,  469;  The  Rebecca,  Ware,  194 ;  The  Pangon,  Ware, 
335 ;  Triplet  v.  Van  Name,  a  Cnnch,  C.  C,  332.  S«e  also  Johnston  v,  Cf»ne,  1  Reir, 
N.  B.,  356  (Am.). 
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The  application  of  the  very  limited  and  narrow  principles 
within  which  the  conditions  of  general  average  exist,  to  facts  in 
their  infinite  complexity  and  conflict,  has  led  to  considerable 
difficulties  in  practice.  Where  the  precise  rule  is  simple  apd  known, 
its  adjustment  is  often  perplexing.  Where  the  principle  itsjelf  is 
in  dispute,  the  inevitable  result  is  disagreement.  Mr.  Baily  says, 
p.  i68,  that  one  of  the  elements  necessary  to  every  act  of  general 
average  is  "  Th^t  there  must  be  a  moral  certainty  of  total  loss 
when  the  act  is  performed."  This  statement  is  confirmed  in  a  work 
of  deserved  authority,  as  follows,  "  When  the  danger  is  of  a  total 
loss  of  the  common  adventure  so  imminent  and  conclusive  as  to 
admit  of  but  one  alternative,  i£,,  a  totaj  los3.^  No  such  su^estion  is 
in  Abb.  on  Ship.,  which  thus  states  the  rule  :  When  the  ship  is  "  in 
danger  of  perishing,"  to  avoid  "  an  impending  peril"*  Mr.  Baily ' 
adopts  an  arbitrary  distinction  between  **  actual  **  and  "  inoral 
certainty,"  and  points  out  that  the  shipper  engages  to  encounter 
every  degree  of  danger  short  of  a  moral  certainty  of  4  total  loss, 
In  Am.  on  Ins. "  the  moral  certainty  of  total  loss,"  is  fully  adopted 
as  the  expression  of  the  law.*  The  rule  which  has  been  again  ancj 
again  cited  with  approval  by  the  judges,  is  **  tp  prevent  a  total 
loss,  or  son^e  great  disaster.'** 

As  the  result  of  a  similar  and  not  less  illusive  conclusion,  it 
was  conceived  also,  that  damage  done  to  goods  by  ws^ter  to  put 
out  fire,  and  when  they  were  in  imminent  peril  by  fire,  was 
not  a  general  average,  because  there  was  a  moral  certainty  of 
total  loss  by  fire,  and  no  alternative.^  But  the  Court  pf  Qqeen's 
Bench  decided,  that  the  whole  of  this  view  was  based  on  an 
erroneous  idea,  that  "general  average  cannot  arise  when  the 
degree  of  danger  is  so  great,  that  it  amounts  to  a  moral  certainty 
of  tot^l  loss,  and  on  ^  fanciful  distinction  between  the  degree 
of  danger  existing  in  the  case  of  fire,  and  the  degree  exists 
ing  when  a  vessel  is  on  her  beam  ends,  or  on  the  point  of 
foundering — a  distinction  which  the  ingenuity  of  argument  may 
draw,  but  which  will  not  bear  the  test  of  common  sense."''  In  effect 
the  difficulty  involved  was,  that  no  act  was  an  act  of  general 
average,  unless  there  was  a  moral  certainty  pf  total  loss.  If  therQ 
was  a  moral  certainty  of  total  loss,  it  was  not  an  act  of  general 

^  Treatise  on  the  Law  of  Merchant  Shipping,  by  D.  Madachlan,  2nd  ed.,  606,  607, 
611,  613,  615.  A  general  average  appears  to  consist  of  an  intentional  act,  to  avert  9t 
toUU  loss,  &c.,  under  circumstances  in  which  it  is  the  only  aliemaiwej'^  p.  615,  ib. 

*  344»  349-  •  General  Average,  p.  15,  ed.  1856. 

*  3rded.,  774.  Mr.  Benecke,  219,  docs  not  seem  to  have  fully  acquiesced  in  this 
opinion.  On  the  contrary,  he  appears  to  have  considered  that  if  there  was  "a  moral 
certainty  of  total  loss,"  the  act  of  sacrifice  could  not  be  performed,  because  there  was 
nothing  to  sacrifice.  The  difficulty,  if  any,  was  disposed  of  by  the  American  courts  : 
Columb.  Ins.  Co.  v.  Ashby,  13  Peters,  Ad.,  331;  Barnard  v.  Adams,  10  How.,  270; 
Raihbonc  v.  Fowler,  6  Blatchf.,  294 ;  on  App.,  12  Wall.,  102 ;  8  Blatchf.,  221,  &c 

*  Marshall  on  Insurance,  5th  ed.,  p.  424. 

'  Phillips  on  Ins.,  s.  1270.  In  a  perilous  but  not  desperate  condition  :  Lowndes, 
p.  22,  23 ;  Robinson  v.  Price,  2  Q.  B.  D.,  91.  In  cases  of  emergency  not  produced  by 
ordinary  peril,  and  not  resulting  from  misconduct  of  master,  or  negligence  of  master  and 
crew  :   Ross  v.  The  Active,  2  Wash.,  C  C,  226. 

'  Stewart  v.  West  Ind.  and  P.  St.  Ship  Co.,  8  L.  R.,  Q.  B.,  88,  94,  per  Quain,  J. 
Goodsdamagedby  water  in  extinguishing  fire  held  not  gen.  aver.  ;  The  Buckeye,  7  Biss.,  23 


Digitized  by  VjOOQIC 


GENERAL  AVERAGE.  I05 

average,  consequently  there  was  no  such  thing  as  general  average. 
In  plain  reality,  there  need  not  be  a  moral  certainty  of  total  loss, 
either  in  fact  or  law,  to  make  an  act  one  of  general  average ;  it 
must  be  to  ^vert  an  impending  peril,  and  the  more  certain  the 
general  destruction,  the  stronger  is  the  claim,*  the  fact  being  that 
the  possibility  of  any  alternative  existing,  even  of  varying  the  form 
of  the  destruction  with  a  view  to  mitigate  a  loss,  is  sufficient  to 
make  the  act  voluntary,  and  to  call  for  a  deliberative  and  deliberate 
act  of  will.^  A  deliberate  intention  to  do  something  that  may  or 
may  jiot  lead  to  loss,  is  not  a  general  average  act  There  must  be 
a  general  intention  to  sacrifice,  and  an  act  in  furtherance  thereof* 
But  the  most  imminent  and  impending  peril  may  not,  in  fact,  be- 
come or  be  a  general  risk,  if  the  shipowner  has  neglected  obvious 
and  ordinary  measures  of  safety,  or  fails  to  use  rea3onable  and 
proper  precautions.  Thus,  where  spars  and  cargo  were  burned  for 
fuel,  the  question  of  the  admitted  sacrifice  was  held  dependent  on 
the  finding  that  a  reasonable  amount  of  fuel  had  been  originally 
supplied.* 

Another  conflict  has  arisen  on  the  question  of  success  which  must 
attend,  or  it  is  presumed  must  attend,  every  general  average  opera-r 
tion  ;  thus  it  has  been  urjged  with  the  weight  of  judicial  authority, 
that  no  average  act,  that  is,  no  act  of  sacrifice,  can  be  considered 
an  act  of  general  average,  unless  successful.  Mr.  Justice  Shee,  in  a 
passage  inserted  in  Abb.  on  Ship.,  appears  to  have  given  to  this 
proposition  the  countenance  of  his  authority,  his  note  being  as 
follows : — "  Expenses  voluntarily  and  successfully  incurred,  or  the 
necessary  consequence  of  resolutions  voluntarily  and  successfully 
taken,  &c.,  give  a  clain)  to  general  average  contribution."^  Success 
may  be  variously  estimated  at  different  points  of  the  voyage, 
assuming  the  ship  and  cargo  to  survive.  That  the  act  of  sacrifice 
must  have  "accomplished  its  object"  is  the  view  of  Mr.  Justice  Story,® 
but  it  is  presMmed  that  the  true  rule  is  that  expressed  by  Ld. 
Tenterden  in  the  following  passage,  and  that  ultimate  or  final  success, 
or  absolute  or  complete  success,  is  in  no  case  to  be  understood,  but 
merely  a  temporary  and  partial  success : — 

'^  Hitherto  wp  have  considered  the  losses,  which  are  to  be  compensated  by 

^  Abb.  on  Ship.,  344,  349 ;  Marshall  on  Ins.,  5th  ed.,  p.  434,  n.  7,  p.  92,  antt; 
Benecke,  219. 

'  Cuirie  V,  The  Bombay  Native  Ins.  Co.,  3  L.  R.,  P.  C,  7a ;  The  Gratitucjine,  3 
C.  Rob.,  240,  259. 

•  Walker  v.  The  U.  S.  Io8»  Co.,  ii  Serj.  &  R.,  61,  68,  per  Gibson,  J. ;  Cazc  v, 
Reifly,  3  Wash.,  C.  C,  298,  307,  per  Washington,  J. 

^  Robinson  v.  Price,  2  Q.  B.  D.,  91,  295;  Harrison  v.  The  Bank  of  Australasia,  7 
L.  R.,  Ex.,  39 ;  ^Wonns  v.  Storey,  25  L.  J.,  Ex.,  i ;  11  Ex.,  427. 

•  Abb.  on  Ship,,  nth  ed.,  537;  WiUjams  v,  Suffolk  Ins.  Co.,  3  Sumn.,  510. 

•  Williams  v.  Sufiblk  ln^.  Co.,  ib.  Jts  immediate  object.  The  direct  purpose 
must  be  obtained  in  some  sort.  If  goods  are  jettisoned  and  afterwards  the  ship  and 
residue  of  cargo  is  lost,  the  ^oods  saved  do  not  contribute.  They  were  not  jettisoned 
for  their  safety,  but  to  save  &e  adventure  and  ship  and  cargo,  and  that  object  has  not 
been  attained,  and  it  is  no  eeneral  average  act :  Caze  v.  Reilly,  3  Wash.,  C.  C,  298, 
307,  per  Washington,  J.  If  the  ship  survive  the  danger,  which  the  jettison  was  made  to 
avert,  and  is  totally  lost  even  the  next  day,  the  goods  saved  shall  contribute  to  the  loss  by 
the  jettison :  Ib. 
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general  contribution,  as  being  the  price  of  safety  ;  but  this  is  not  to  be  under- 
stood of  absolute  and  perfect  safety,  by  arrival  and  delivery  at  the  port  of 
destination.  If  temporary  safety  be  obtained  by  the  loss  ;  if  the  ship  sur- 
vive the  storm,  or  escape  the  enemy,  and  be  afterwards  cast  awav  by  another 
tempest,  and  goods  be  saved  from  the  wreck,  the  clear  value  of  tne  goods  so 
saved  must  be  contributory  to  the  orieinal  loss,  because  without  that  loss  even 
this  diminished  value  would  have  had  no  existence.'*^ 

And  rightly  considered,  Mr.  Justice  Story's  final  opinion  seems  to 
accord  with  this,  as  in  the  instance  of  a  voluntary  stranding,  in  a 
considered  judgment,  he  said  whether  the  ship  was  afterwards  lost 
or  not  made  no  difference.*  It  is  apprehended,  therefore,  that  at 
no  period  was  the  law  really  doubtful  on  this  point,  and  that  Lord 
Tenterden*s  expression  of  it  was  accurate.  And  this  has  been  the  view 
taken  by  the  Court  of  Common  Pleas  in  Fletcher  v.  Alexander.* 
In  America  the  same  rule  seems  to  exist,  but  it  has  been  said  that 
there  must  be  so  far  success  that  there  must  be  an  ultimate  safety 
of  some  part  of  the  property  at  risk,  and  that  if  the  voyage  is  frus- 
trated there  is  no  claim. 

Again,  the  application  of  the  well-known  maxim, "  causa  proxima 
non  remota  spectatur,'*  operates  so  as  to  restrain  and  limit  the  rule  that 
the  foundation  of  every  general  average  act  must  be  an  extraordinary 
and  impending  peril,  or,  in  the  words  employed  by  Mr.  Justice 
Willes,  a  "  sea  peril,  or  maritime  peril."*  The  conflict  and  impulsion 
of  facts  make  it  difficult  to  determine  between  an  expenditure  made 
necessary  by  an  extraordinary  peril,  or  made  only  to  maintain  the 
ship  in  a  seaworthy  condition  in  accordance  with  the  contract  of 
the  shipowner.  Thus,  money  paid  for  towage,  for  salvage  service, 
pilotage,  and  for  anchors  and  cables,  may  be  encountered  under 
both  heads,  with  a  very  narrow  line  of  demarcation  only  between 
them.  The  fact  that  the  ship  was  in  distress  is  obviously  an  insuf- 
ficient test.  It  may  have  arisen  from  either  cause,  unseaworthiness 
or  an  extraordinary  peril,  or  there  may  have  been  an  average  loss, 
but  not  one  capable  of  sustaining  all  the  consequences  of  expendi- 
ture imposed  on  it,  by  reason  of  the  maxim,  that  only  the  proximate 
burthens  can  be  allowed.*  Direct  consequential  damage  is  an 
average  loss,  but  indirect  consequential  damage  is  not,  which  is 
another  mode  of  expressing  the  maxim.  But  what  is  a  direct 
and  what  an  indirect  consequence  depends  often  on  the  view 
taken  by  the  person  contemplating  the  accident  afterwards.    A 

^  Abb.  on  Ship.,  354  ;  Dig.,  14,  2,  4,  I.    Vinnius  in  Peckium,  p.  246,  250. 

*  Columbian  ins.  Co.  r.  Ashby,  13  Peters,  331. 

'  3  L.  R. ,  C.  P.,  375,  383.  A  partial  success  is  sufficient,  even  if  there  be  a  subsequent 
and  consequential  total  loss.  But  a  subsequent  not  immediate  total  loss  gives  no  cfaiin* 
Caze  V,  Reilly,  3  Wash.,  C.  C,  298. 

*  Johnson  v.  Chapman,  J5  L.  J.,  C.  P.,  23,  28;  19  C.  B.  (N.  $.),  563.  Mr.  Justice 
Wnies  seems  to  have  adopted  this  phrase  with  the  disapproval  of  Mr.  Lownd^.  The  inter- 
pretation offered  is,  that  that  learned  jud^  employed  the  term  "  maritime  peril  *'  in  the 
precise  sense  in  which  it  is  used  by  Emengon,  and  thus  as  indudingfire  and  every  casualty 
at  sea. 

*  Johnson  v.  Chapman,  19  C.  B.  (N.  S.),  at  p.  583 ;  35  L.  J.,  C.  P„  23 ;  livie  v. 
Janson,  12  East,  648;  lonides  v.  The  Uni.  Mar.  Ins.  Co.,  14  C.  B.  (N.  S.),  259. 
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ship  exposed  to  peril  by  fire  and  water  may  be  proximately  injured 
by  the  first  element,  while  perishing  by  the  last.  Again,  a  mast 
may  be  broken  by  the  wind,  it  may  be  hanging  and  causing  damage ; 
while  hanging  it  is  particular  average,  but  when  sacrificed  it  is 
general,'  except  when  it  becomes  mere  wreck,  as  where  it  is  in  such 
a  position  that  it  must  be  lost  and  cannot  be  either  saved  or  sacrificed, 
although  a  source*  of  present  danger  to  the  adventure  when  it 
becomes  wreck.*  Thus  in  the  case  of  deck  cargoes,  which  are  the 
subjects  of  general  average  in  practice  by  English  law  under  certain 
circumstances,  but  which  are  a  particular  average  by  some  of  the 
continental  codes.  Again  in  the  case  of  voluntary  stranding,  there 
has  been  considerable  conflict  of  opinion. 

Lord  Tenterden  on  this  point  writes  as  follows  : — 

'*  In  like  manner  the  damage  voluntarily  done  to  a  ship,  by  cirtting  its  deck 
or  sides  in  order  to  facilitate  a  necessaiv  jettison,  or  by  running  it  on  a  rock, 
shallow,  or  strand,  to  avoid  the  danger  of  a  storm,  or  of  an  enemy,  and  the 
expense  of  recovering  the  ship^  from  this  latter  situation ;  and  also  the  pilotage^ 
port  dues,  and  other  diarges  incurred  by  taking  a  ship  into  a  port  to  avoid  an 
mipending  peril,  and  the  expanse  of  extraordinary  assistance^  to  preserve  and 
secure  a  snjp  from  the  violence  of  a  storm  at  its  entrance  into  the  port  of  des- 
tination,  are  to  be  sustained  by  a  general  contribution  ;  but  the  expense  incurred 
in  a  port,  in  which  the  ship  may  have  taken  refuge  during  the  voyage,  by 
repairing  the  damage  done  to  the  ship  by  tempest  alone,  seems  with  more  pro- 
pnety  to  fall  upon  the  owners,  and  is  so  held  to  do  in  me  civil  law  *  and  by 
many  foreign  writers.  Yet,  in  one  case  where  the  master  of  a  ship  was  under 
the  necessity  of  cutting  awav  part  of  his  rigging  in  consequence  of  collision 
with  another  vessel  that  was  driven  against  him  in  a  storm,  and  of  retiuning  to 
the  place  of  his  departure  to  repair  the  damage  occasioned  by  the  collision,  and 
of  unloading  his  cargo  there  for  the  purpose  of  such  repairs,  it  was  held  that  the 
expense  of  so  much  of  the  repairs  as  was  absolutely  necessary  to  the  per- 
foraiance  of  the  voyage,  including  the  necessary  expense  of  unloading,  should  be 
made  good  by  a  genial  average."  ^ 

The  whole  of  this  passage  on  stranding,  down  to  the  word 
"writers,"  appears  in  the  2nd  edition,  and  may  thus  be  assumed  to 
have  passed  the  test  of  consideration,  between  1804  and  1827,  without 
alteration  being  in  the  opinion  of  its  learned  author  required.  With 
this  agrees  the  American  law  as  stated  by  Mr.  Phillips.  Lord  Ten- 
terden speaks  here  of  a  voluntary  stranding  "  by  running  the  ship 
on  a  rocic,"  &c.;  and  Mr.  Phillips  says  on  this  point : — 

"  If  the  intentional  stranding  is  under  the  particular  circumstances  the  direct 
result  of  voluntary  agency  rather  than  of  the  action  of  the  elements,  and  the 


^  3  Phillips  on  Int.,  s.  12S5;    3  Pardessus,  Droit  Comm.,  art.  7379  738;   Emerigon 
ed.  1827,  c  12,  ft.  42,  622. 

»  Tolmson  f*.  Chapman,  35  L.  J.,  C.  P.,  p.  28,  per  Willcs,  J. 

*  Mavro  v.  The  Ocean  Marine  Ins.  Co.,  10  L.  K.,  C.  P.,  414. 

^  Laws  of  Witbny,  art.  55  ;  Molloy,  book  2,  ch.  6,  s.  15 ;  Beawes,  165;   Wdlwood, 
tit.  20. 

*  Birkley  v,  Presgrave,  i  East.,  220. 

*  Dig.,  14,  2,  6.  ;  Emerigon,  torn,  i,  p.  625. 

^  Abb.  on  Ship.,  349,  350;  2iid  ed.,  314;  Plttmmer  v.  Wildnan,  3  M.  &  S.,  482. 
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actual  stranding  is  another  than  the  one  impending,  and  not  merely  an  inci- 
dental and  inconsiderable  modification  of  it,  the  case  is  one  for  general  average."' 

Mr.  Baily  states  in  effect  that  the  practice  in  this  country  is  to 
disallow  the  claim  on  grounds  of  expediency.*  Mr.  Benecke,  how- 
ever, considers  it  a  general  average  act,  except  when  the  stranding 
ceases  to  be  voluntary  by  reason  of  the  imminency  of  the  peril, 
there  being  no  choice  between  destruction  and  stranding,'  as  in  the 
case  of  a  man  who,  leaping  from  the  window  of  a  house  on  fire, 
ceases  to  act  voluntarily.  But  if  the  position  was  merely  perilous 
there  may  be  a  sacrifice.*  A  further  distinction  has  been  drawn  in 
the  case  of  a  voluntary  stranding  which  is  unsuccessful,  as  where 
the  ship  remains  and  cannot  be  got  off,  which  is  a  failure  in  the 
purpose  of  the  stranding.  Emerigon  draws  a  distinction  between 
the  two  cases,  and  says  that  a  stranding  followed  by  a  wreck  is  a 
sauve  quiptut?  But  the  American  cases  decide  that  such  a  strand- 
ing, followed  by  total  loss,  is  a  general  average  loss ;  *  and  the 
Supreme  Court  of  the  United  States,  in  an  elaborate  judgment, 
delivered  by  Mr.  Justice  Story,  decided  that  whether  the  ship  was 
afterwards  lost  or  not  made  no  difference.'' 

The  jettison  of  deck  cargo,  if  it  has  been  stowed  in  accordance 
with  the  usage  of  trade,  as  in  the  timber  trade  at  certain  seasons,  and 
as  sanctioned  and  prescribed  by  the  M.  Ship.  Act,  is  generally  allowed 
as  a  general  average  loss  in  England  ;  but  where  the  custom  does  not 
exist,  and  there  is  no  consent  by  the  shippers  to  such  a  mode  of 
stowage,  it  is  probable  that  it  would  not  be.*  Where  the  bill  of  lading 
or  charter-party  provides  that  part  of  the  cargo  shall  be  carried  on 
deck,  the  owner  through  his  master  must  be  considered  acquainted 
with  the  fact,  and  is  dius  estopped  from  disputing  the  propriety 
of  the  act,  or  that  it  was  a  source  of  danger  to  the  ship  and  goods 
at  risk  which  would  be  the  ground  of  exoneration,  and  the  ship 
must  therefore  contribute.* 

The  several  M,  Ship.  Acts'"  have  contained  special  enactments 

1  Riillips  on  Ins.,  vol.  2,  at  p.  94,  s.  131^;  3  Kent's  Comm.,  239. 

*  Baily,  pp.  41,  57.  Mr.  Lowndes  thmks  that  it  ou^t  to  be  the  subject  of  gen.  av., 
p.  61.     Am.  on  Ins.,  4th  ed.,  776,  778.  »  Benecke,  219,  ed.  1824. 

*  Ih.;  Slater  v,  Hayward  Rubber  Co.,  26  Conn.,  139.  The  American  courts  wholly 
disposed  of  Mr.  Benecke's  reasoning,  with  all  the  fallaciea  consequent  thereon,  by  deciding 
that  an  act  pf  sacrifice,  is  not  the  less  an  act  of  general  avenige  that  it  is  to  avoid  '*  an 
mcvitabU  total  loss  :  "  Barnard  v.  Adams,  10  Howard,  270  ;  The  Star  of  Hope,  Su.  Ct, 
o  Wall,  203.  Rathbone  v.  Fowler,  6  Bl.,  294 ;  afif.  12  Wall,  102  ;  800  Bales  of  Cotton, 
8  BL,  221;  Cofumb.  Ins.  Co.  tr.  Ashby,  13  Peters,  Ad.,  331 ;  Caze  v.  Reilly,  3  Wash.,  C. 
Ct.,  298  ;  Gmy  v.  Wain,  2  Serg.  &  R.,  229;  Sims  v.  Gumey,  4  Binn.,  513. 

^  Emerigon,  ch.  12 ;  ed.  1827,  p.  600. 

•  MutuJ  Safety  Ins.  Co.  V.  Cargo  Ship  George,  8  L.  J.,  361;  Olcott.,  Ad.,  89; 
Phillips  on  Ins.,  voL  2,  at  p.  94 ;  and  cases  there  cited,  and  in  preceding  note  4. 

7  Cdumb.  Ins.  Co.  v.  Ashty,  13  Pet.,  331.  The  court  reviewed  the  prior  decisions 
in  its  judgment,  and  the  various  cases  referred  to  supra  have  since  followed  in  confirmation. 

8  Harlev  v.  Milward,  I  Jones  &  Carey,  Ex.  Ir.,  224 ;  Milwaid  v,  Hibbert,  3  Q.  B., 
120 ;  Gould  z;.  Oliver,  4  Bing.,  N.  C,  134. 

•  The  Watchful,  i  Brown,  Ad.,  4(69  (Am.),  reviewing  the  English  cases  and  overrulii^ 
The  Milwaukee  Belle,  2  Biss.,  197;  Congress,  I  Biss.,  42;  Tne  Paragon,  Ware,  322; 
Triplet  V,  Van  Name,  2  Cranch,  Ct  Ct.,  332. 

»»  8  &  9  Vic,  c.  48,  rep.;  8  &  9  Vic,  c.  84 ;  8  &  9  \ric  ,  c.  93,  between  ist  Sept.  and 
1st  May;  and  16  &  17  Vic,  c  107,  ss.  170,  171  &  172,  rep. ;  25  &  26  Vic,  c  63,  s.  3  ; 
39  &  40  Vice  80,  ss.  23  &  24. 
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concerning  deck  cargoes,  and  the  last  recited  Statute,  p.  108,  n.  10, 
infra, J  affixes  a  penalty  to  the  carrying  of  wood  or  timber  deck  cargoes, 
in  any  ship  which  arrives  at  any  port  of  the  United  Kingdom,  from 
any  port  out  of  the  United  Kingdom,  between  the  last  day  of  October 
and  the  1 6th  day  of  April  in  any  year.  These  sections  specify  the 
nature  of  the  word  "  cargo,"  subjecting  the  owner  to  penalty,  and  the 
exceptions ;  and  also  define  as  "deck  cargo  "  all  goods  of  the  denomi- 
nation recited,  carried  "  in  any  uncovered  space,  upon  deck,  or  in 
any  covered  space  not  included  in  the  cubical  contents  forming  the 
ship's  registered  tonnage."  Prior  to  the  passing  of  these  last 
recited  enactments,  the  question  had  arisen  whether  deck  cargoes, 
if  jettisoned  in  whole  or  in  part,  could  claim  contribution  ;  and  the 
English  courts,  contrary  to  the  generally  uniform  current  of  mari- 
time law*  and  the  decisions  in  America,*  decided  that  a  good 
custom  might  exist  as  to  the  carrying  of  deck  cargoes,  and  that 
underwriters,  although  they  might  be  able  to  exclude  a  liability  by 
reason  of  it  in  their  form  of  policy,  might  be  liable  if  they  had  not 
so  excluded  it*  In  Gould  v.  Oliver  the  shipowner  was  sued  for 
contribution  by  the  owner  of  cargo,  and  pleaded  as  a  defence  that 
there  was  a  custom  that  there  should  be  no  contribution  in  respect 
of  deck  cargo.  The  defence  did  not,  as  it  would  in  the  case  of  the 
underwriter,  depend  on  thepolicy  of  assurance,  but  was  subject  to 
the  ordinary  rules  of  law.  The  owner  of  goods  relied  on  a  custom 
of  deck-loading  as  to  a  reasonable  part  of  the  timber  carried ;  and 
Tindal,  CJ.,  in  giving  judgment,  said  where  the  loading  on  deck 
has  taken  place  with  the  consent  of  the  merchant,  it  is  obvious  that 
no  remedy  against  the  shipowner  or  master  for  a  wrongful  loading 
of  the  goods  on  deck  can  exist*  He  would  thus  be  without  remedy 
for  his  loss ;  but  the  custom  to  carry  on  deck  goods  of  this  de- 
scription, having  been  found  in  a  prior  case,*  appears  to  fall  within 
the  same  principle  of  decision. 

There  is  an  express  exception  in  some  of  the  M.  Ship*  Acts  as  to 
the  coasting  ships  of  our  British  possessions.'  And  it  is  probable 
that  there  b^ing  no  implication  of  extra  danger,  but  the  contrary, 
from  this  fact,  3iat  no  claim  for  exoneration  by  the  underwriter  in 
such  case  would  be  entertained,  unless  he  had  specifically  guarded 
against  it  The  rule  against  deck-loading  arose  with  sailing  ships, 
and  was  no  doubt  primarily  intended  to  promote  the  safety  of  such 
ships  and  repress  a  dangerous  custom,  dangerous  as  hindering  the 

^  Valin,  Ord.  de  la  Mar.,  toI.  2,  p.  203,  liv.  3,  tit  8,  art  13 ;  Pardess,  Coll.  de  Lois 
Maritimesy  vol.  4,  347,  Ut.  2,  tit  I,  art  12;  Abb.  on  Ship.,  3j;^ ;  Code  de  Com.,  art. 
229,  421 ;  Consolato.,  a  11,  s.  i ;  Emerig.,  cap.  12,  s.  42.  uthe  goods  are  jettisoned 
or  damaged,  the  recourse  of  the  owner  is  against  the  master ;  Code  de  Com.,  art.  421. 

*  Smith  V,  Wright,  i  Caines,  43 ;  Cram  v.  Aiken,  13  Maine,  229 ;  The  Paragon, 
Ware,  335  ;  Lenox  v.  U.  Ins.  Co.,  3  Johns  Cas.,  178. 

»  Miller  v,  Titherington,  30  L.J .,  Ex.,  217 ;  aft.  31  L.  J.,  Ex.,  363. 

^  Gould  V,  Oliver,  4  Bing.,  N.  C.,  134,  at  p.  143  ;  Da  Costa  v,  Edmunds,  4  Camp., 
142  ;  Ross  V.  Thwaite;  Park  on  Ins.,  26;  Badchouse  v,  Riplev,  ii.\  Milwardt/.  Hibbort, 
2  Gale  &  D.,  143 ;  3  Q.  B.,  120.  Valin,  tit.  DuCapitaine,  art.  12 ;  Consolato  del  Mar., 
C183. 

*  Da  Costa  v.  Edmunds,  4  Camp.,  142. 

*  M.  Ship.  Act,  1854,  ss,  2, 4 ;  32  Vic,  a  11,  s.4;  39  &  40  Vic,  c.  80,  ss.  23,24,44. 
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proper  working  of  the  ship.  With  the  greater  use  of  steam  vessels, 
such  a  rule  loses  its  force,  and  the  dangers,  save  in  winter,  are  in 
the  case  of  steam  ships  little  enhanced.  In  the  carriage  and  trans- 
port of  live  animals  and  cattle,  it  is  customary  to  carry  them  on 
deck,  from  motives  of  convenience  and  economy,  and  indirectly 
perhaps  ot  humanity ;  and  in  some  cases,  in  the  courts,  the  usage 
was  held  to  be  justified.^ 

Whatever  may  be  the  result  of  the  American  authorities,  it  can 
hardly  be  doubted  that  in  the  timber  and  cattle  trades  during  the 
summer  months,  and  in  steam  ships,  that  the  usage  would  be  con- 
sidered sufficiently  established.  But  that  in  the  case  of  jettison  ot 
deck  cargo,  where  the  usage  could  not  be  supported,  or  such  load- 
ing had  in  anywise  impaired  the  seaworthiness  of  the  ship,  or  was  im- 
proper under  the  circumstances,*  there  would  be  no  claim  to  a  general 
average  contribution.  And  it  was  held  in  the  case  of  a  sailing  ship, 
that  under  an  ordinary  policy  of  assurance  on  a  timber  ship,  "  ship 
and  freight  warranted  free  from  average  under  3%  unless  general  or 
the  ship  be  stranded,"  underwriters  are  not  liable  on  account  of 
jettison  of  deck-laden  timber,  and  that  a  custom  to  exonerate  them 
from  liability  is  not  inconsistent  with  the  policy,  insurer  and  assured 
having  notice  thereof,  and  is  reasonable;*  and  ordinarily^,  where 
there  is  a  policy  on  goods  generally,  it  may  be  shown  by  usage  that 
goods  not  stowed  in  the  ordinary  way,  although  on  Uie  vessel  to 
which  the  policy  relates,  are  not  covered  by  the  insurance.*  This 
custom  being  admitted,  the  English  and  American  cases  are 
brought  more  nearly  in  unison,*  as  it  exonerates  the  underwriter  on 
an  ordinary  policy  of  insurance  and  the  other  owners  of  goods,  and 
leaves  the  matter,  as  between  shipowner  and  shipper  of  cai^o, 
governed  by  the  custom  •  or  by  express  stipulation.  And  where  a 
charter-party  made  provision  for  the  carrying  of  a  deck  cargo,  by  the 
words  "  a  complete  cargo  of  deals  and  staves,  including  a  deck  load," 
and  the  ship  sailed  on  the  6th  October,  from  Quebec,  for  London, 
and  the  deck  load  was  constantly  breaking  adrift  and  interfered 
with  the  pumps,  it  was  held  that  it  was  a  general  average  loss,  for 
which  under  the  circumstances  the  charterer  and  owner  of  cargo 
was  bound  to  contribute.''  If  the  load  were  placed  on  the  deck 
without  the  knowledge  or  consent  of  the  shipper,  the  ship  would  be 
answerable  (the  act  of  the  master  in  this  being  the  act  of  the 


1  Milward  v,  Hibbert,  2  Gale  &  D.,  142,  3  Q.  B.,  120;  Harlej  v,  Milward,  I  Jones 
&  C.  Ex.  Ir.,  224  ;  Gillett  v,  EUis,  11  III.,  579  ;  Harris  v.  Moody,  4  Boson,  210,  on 
App.,  30  N.  Y.,  266 ;  Merch.  Ins.  Co.  v,  Shillito,  15  Ohio  St,  559;  Toledo  Co.  v. 
Speares,  16  Ind.,  52. 

»  Milward  t^.  Hibbert,  3  Q.B.,  120;  2  Gale  &  D.,  142 

•  Miller  v,  Titherington,  30  L.  J.,  Ex.,  217  ;  31  L.  J.,  Ex.,  363. 

*  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9,  per  Cockbum,  CJ.,  p.  13. 

•  Valin,  Ord.  de  la  Marine,  art.  13  ;  Lenox  »,  United  Ins.  Co.,  3  John,  178  ;  Parsons 
on  Shipping,  toI.  i,  357,  and  cases  there  cited.  Abb.  on  Ship,  2nd  ed.,  32^  says  the 
mle  of  excluding  deck  cargo  £rom  the  benefits  of  general  average  prevails  m  practice 
in  this  country. 

*  Da  Costa  v,  Edmunds,  4  Camp.,  142 ;  Gould  v.  Oliver,  4  Bing.,  N.  C,  I34« 
^  Johnson  v.  Chapman,  35  L.  J.,  C.  P.,  23;  19  C.  B.  (N.  S.),  563. 
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owner)  to  the  owner  of  cargo,  according  to  an  American  case,  not  as  an 
average  contribution,  but  for  bad  stowage.^  But  deck  cargo  always 
contributes,  though  it  may  not  be  the  beneficial  object  of  a  general 
average  contribution.*  In  the  various  ancient  sea  laws,  the  stowage 
of  goods  on  deck,  without  the  consent  of  the  merchant,  express 
or  implied,  on  notice  given  to  the  shipper,  was  held  to  be  a  mis- 
conduct of  the  master,  and  he  was  made  responsible  for  any  loss  by 
jettison  in  consequence,  and  the  evidence  in  Johnson  v.  Chapman, 
supra,  would  certainly  suggest  the  salutariness  of  the  rule.* 

Having  dealt  with  the  ordinary  instances  of  voluntary  sacrifice 
entitling  the  owner  of  goods  or  ships  to  contribution,  it  will  be 
desirable  to  inquire  next,  what  are  the  articles  which  do  and  which 
do  not  contribute,  and  the  modes  in  which  contribution  is  made. 

And  these  are  all  merchandise  conveyed  in  the  ship  for  the 
purposes  of  traffic,  whether  belonging  to  merchants,  to  passengers, 
to  the  owner,  or  to  the  master,  of  whatever  kind  and  however  small 
be  their  weight*  in  comparison  with  their  value.*  For  the  contri- 
bution is  made,  not  on  account  of  incumbrance  to  the  ship,  but  of 
safety  obtained  ;  therefore,  in  this  country  bullion  and  jewels  contri- 
bute according  to  their  full  value.* 

The  ship  and  the  freight  are  now  everywhere  contributory, 
although  formerly  in  some  countries  contribution  was  made  for  the 
value  of  one  only.^  In  France  and  many  other  of  the  continental 
states,  contribution  is  made  in  some  cases  for  the  whole,  in  others 
for  a  moiety  only,  of  the  value  of  the  ship  and  of  the  gross 
freight*  In  this  country,  the  owners  contribute  according  to  the 
value  of  the  ship  at  the  end  of  the  voyage,  and  the  clear  amount 
of  the  freight  or  earnings  of  the  voyage,  after  deducting  the 
wagesi,  of  the  crew  and  other  expenses  of  the  voyage.* 

"  AH  merchandise  for  the  purposes  of  traffic  "  contributes ;  and 
although  it  was  formerly  considered  roughly  that  "what  pays  no 
freight  pays  no  averj^e,"  this  rule,  if  it  ever  existed  in  practice,  has 
been  set  aside.  It  would  be  obviously  unjust  that  the  owner  or 
master  having  goods  of  their  own  on  board,  for  the  purposes  ot 
traffic,  should  not  contribute  because  in  fact  they  pay  no  freight,  or 
that  goods,  of  which  there  is  no  bill  of  lading  should  be  excepted 

1  The  Paragon,  Ware,  335  ;  The  Rebecca,  Ware,  188,  194;  The  Waldo,  Davos,  161 ; 
Creery  ».  HoUy,  14  Wend.,  26. 

*  2  Am.  on  Ins.,  5th  ed.,  852  ;  i  Emerigon,  648 ;  Quinter  Weytsen,  ait.  134*  Maritime 
Ordinancesof  Antwerp,  A.  D.  1563  ;  Rotterdam,  a-D.  1721;  Stockholm,  a.b.  1750^  in 
unison. 

*  Motramenta  Juridica,  Maritime  Law  of  the  Osterlings,  vol.  4,  p.  377 ;  the 
Amalphitaa  Table,  id,  37  ;  Dantric  Sea  Laws,  id.,  p.  345. 

*  Dig.  L.  14,  t.  2,  8.  22 ;  I  Magens,  62,  63  ;  Emerigon,  I,  p.  639  ;  Abb.  on  Ship., 
355.  This  includes  deck-laden  goods,  if  not  entitled  to  contribution,  **ut  omnium 
contributione  sarciatur  quod  pro  omnibus  datum  est. " 

'  Lord  Kaim,  Principles  of  Eq.,  116,  differed  from  this  rule;  but  this  is  Lord 
Tenterden*s  opinion.  Benedce  admits  if  ttie  weight  was  the  cause  of  tiie  wreck,  in  each 
case,  this  view  would  be  intelligible. 

*  Hill  V.  Patten,  8  East,  375,  per  Lord  Ellenborongh  5  Mar*,  on  Ins.,  543 ;  Abb.  on 
Ship.,  2nd  ed.,  324. 

'  Emerigon,  i,  64$  ;  Edn.  by.  Mer.,  501 ;  Old.  of  Wisbuy,  art*  40. 

*  /^. 

»  Abb.  on  Ship.,  356 ;  Magens,  vol.  i,  p.  62,  s.  156. 
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either  from  contribution  or  contributing,  as  has  been  suggested. 
This  rule  excludes  the  wages  of  the  mariners,  the  wearing  apparel, 
jewels  or  other  things  belonging  to  the  persons  of  passengers  or 
crew,  and  taken  on  board  for  their  private  use,  and  not  for  traffic* 
Although  these  articles  are  included  generally  in  the  foreign  au- 
thorities.* But  the  wages  of  seamen  are  included  in  the  exceptional 
instance  of  the  ransom  of  the  ship.*  And  presumably  goods  carried 
for  purposes  of  traffic  by  the  master  or  officers  would  be  always 
included  on  principle,*  and  the  provisions  for  passengers  are  excluded 
by  the  same  rule.* 

The  practical  rules  adopted  are,  that  cargo  contributes  on  its 
net  market  value  at  the  port  of  destination,  or,  if  the  voyage  is 
frustrated,  at  the  place  of  discharge,  less  freight  and  charges  saved,* 
or  in  other  words,  so  much  of  it  as  ^Vas  at  risk  at  the  time  of  the 
general  average  act,  and  as  finally  arrives  at  the  port  of  dis- 
charge.^ And  cargo  contributes,  as  well  as  the  ship  and  freight,  for 
expenses  incurred,  according  to  the  value  of  each  at  the  time  the 
expenses  were  incurred,  if  general  average  expenses,  whether  the 
voyage  was  in  part  or  wholly  unsuccessful,  or  in  others  whether 
any  of  the  property  at  risk  is  ultimately  saved  or  not.* 

Freight  contributes  so  far  as  it  is  pending  at  the  time  of  the 
general  average  act,  or  was  in  the  act  of  being  earned,  and  con- 
tributes to  the  extent  and  on  the  amount  which  finally  becomes  due 
and  is  paid,  or  on  the  full  amount  paid,  deducting  wages  of  crew 
and  port  charges  incurred  subsequent  to  the  general  average 
act.*  By  "pending  or  being  earned,"  all  freight  which  is  pre- 
paid, arid  which  is  not  at  risk,  is  excluded  as  advanced  freight  which 
cannot  be  recovered  back,  as  that  is  not  at  risk.*®  And  when  it  is 
prepaid  as  freight,  and  so  not  recoverable,  the  shipowner,  w^o  has 
received  it,  is  free  from  contribution,  but  the  charterer  pays  its 
share,  on  the  ground  that  he  alone  is  interested  in  its  partial  loss. 
If  the  ship  is  a  total  loss,  no  freight  is  due,  and  he  has  no  interest, 
at  risk ;  but  if  it  is  partially  lost,  he  being  the  only  person  interested 
is  charged.**  And  in  ascertaining  the  general  average  contribution 
to  be  paid  by  the  shipowner  in  respect  of  goods  jettisoned,  the  value 
of  such  goods  must  be  taken  to  be,  the  sum  which  it  may  fairly  be 
assumed  they  would  have  been  worth  to  the  owner,  at  the  port  of 
adjustment   If  from  the  circumstances,  and  the  damaged  condition 

'  Abb.  on  Ship.,  356 ;  Magens,  voL  I,  p.  62,  s.  56. 

*  Valin  conceives  the  exception  of  luggage  of  a  passenger  rather  of  BetTonr  than  of 
right :  Dn  Tet. ,  a.  1 1  n.  Emengon  would  mclude  even  the  wearing  apparel  of  passengers, 
and  widl  this  Benecke  agrees,  p.  308  ;  Emengon,  torn.  I,  p.  645,  c  12,  s.  42. 

'  Abb.  on  Ship.,  357,  on^authority  of  Emerigon,  torn,  i,  642. 
^  Emerigon,  torn.  I,  c.  12,  s.  42,  648. 
'^  Brown  v.  Stapyleton,  4  Bing.,  119. 

*  Fletcher  v.  Alexander,  3  L.  R.,  C.  P.,  375 ;  Lowndes,  194,  195. 
7  This  includes  also  h3rpothetically  the  goods  sacrificed,  if  any. 

*  Phillips  on  Ins.,  ss.  1393,  1394. 

'  Lowndes,  195,  209 ;  Phillips  on  Ins.,  s.  1385. 

10  Frayes  v.  Worms,  19  C.  B.,  N.  S.,  159  ;  rfall  v,  Janson,  7  E.  &  B.,  500. 

^^  This,  it  must  be  confessed,  seenss,  but  is  not,  an  act  of  culminating  injustice,  conse- 
Quenton  pre-payment  of  the  freight :  Lowndes  196;  Beawes,  Lex  Mercatoria,  voL  148; 
Stevens,  5th  ed.,  p.  8;  Benecke,  179,  180;  Park  on  Ins.,  8th  ed.,  vol  i,  279. 
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of  the  rest  of  the  cargo,  it  may  fairly  be  assumed  that  the  jettisoned 
goods  would,  if  they  had  not  been  thrown  overboard,  have  arrived 
in  the  like  damaged  condition,  their  value  is  to  be  taken  to  be,  the 
sum  they  would  have  realized,  as  damaged  goods.^  In  a  decided 
case,  various  modes  were  suggested  of  estimating  the  value  of  the 
cargo  of  salt,  upon  which  a  sum  of  ;£'i,2S0  had  been  paid  in  advance 
as  freight,  the  ship  having  been  compelled  to  put  back  to  her  port 
of  departure.  The  voyage  was  broken  up^  and  this  place  became  the 
port  of  destination  and  of  adjustment  In  every  case  where  the 
ship  puts  baok  with  the  cargo  uninjured,  the  contributory  value  of 
the  goods  would  be  their  cost  on  board  without  insurance,  ie.,  the 
amount  of  the  tradesmen's  bills  and  the  shipping  charges,  that  being 
the  amount  at  risk  ;  ^  but  where  the  goods  are,  as  they  were  in  this 
instance,  sea*damaged,  the  rule  is  that  above  enunciated,  viz^  their 
hypothetic  value  to  their  owner  at  the  port  of  adjustment. 

The  following  rules  of  estimating  the  value  were  proposed  :■— 

1.  The  price  the  salt  would  have  sold  for^  at  the  port  of 
ultimate  destination,  viz.,  Calcutta,  deducting  freight,  duty 
and  landing  expenses. 

2.  The  cost  price,  plus  the  freight  paid  in  advance,  together 
with  shipping  charges,  and  premiums  of  insurance. 

3.  For  the  defendant,  the  price  at  which  the  salt  \rould 
have  sold  at  Liverpool,  and  if  the  freight  in  advance  was 
added,  then,  that  the  freight  at  risk  should  be  also  deducted. 

Sir  Montague  Smith,  J.,in  his  judgment,  expressed  his  opinion  that 
the  owner  of  goods  jettisoned,  was  only  to  be  indemnified  against  loss, 
and  was  not  to  be  a  gainer  by  the  sacrifice  of  his  goods,  for  the  general 
benefit  The  value  of  the  goods  was  to  be  estimated  only  upon  their 
probable  and  hypothetic  condition,  "  if  they  had  not  been  jettisoned, 
but  had  arrived  at  the  port  of  destination,  or  of  adjustment,  wherever 
it  might  be."  If  they  would  have  arrived  in  a  damaged  statey  they 
clearly  could  not  be  valued  as  sound  goods,  or  at  their  cost  price.* 
The  practical  rule  adopted  is  this :  "  The  property  sacrificed  for  the 
general  benefit  is  regarded  as  thoi^b  it  had  never  been  lost,  but 
actually  was  a  portion  of  the  whole  mass  of  property  on  which  the 
contribution  is  assessed  at  the  time  the  adjustment  is  made."* 
"  That  seems  the  correct  view,  where  the  entire  remaining  cafgo 
perishes  after  jettison  of  a  portion,  there  is  no  contribution,  because 
there  is  nothing  left  to  contribute.  Where  the  remaining  cargo 
reaches  its  destination,  or  is  carried  back  to  the  port  of  departure, 
the  value  of  the  goods  must  be  ascertained  a®  if  tiiey  had  arrived 
with  the  rest  of  the  adventure."* 

This  rule  differs  from  that  adopted  and  enforced  by  the?  French 
code.    The  gross  amount  realized  by  contribution  from  all  sources 

*  Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  375. 

*  Am.  on  Ins.,  3rd  ed.,  p.  817  ;  5th  ed.,  869. 

'  Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  375,  p.  387. 

*  Am.  on  Ins.,  3rd  ed.,  p.  803  ;  5th  ed.,  861. 

'  Fletcher  v,   Alexander,  p.  387,  per  Montague  Smith,  J.;  citing.  Am.  on  Ins., 
3td  ed.,  pr.  803  ;  Tudor  v,  Macomber,  14  Pick.,  34. 
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contributes  to  all  acts  of  general  average,  supposing  there  are 
several  successive  jettisons  on  different  days  and  at  different 
stages  of  the  journey,  if  some  cai^o  remains  and  is  carried  on, 
and  indifferently  whether  some  of  the  jettisons  are  prior,  or  sub- 
sequent, to  the  one  in  question.  The  present  English  practice  has 
been  thus  described.^  "The  property  sacrificed  is  treated  as  if 
it  had  remained  on  shipboard,  exposed  to  the  same  risks  as  the 
remainder.  Hence,  if  all  is  subsequently  lost,  there  is  no  con- 
tribution, because  the  article  sacrificed  would  have  been  lost  with 
the  remainder.  If,  by  reason  of  an  accident  subsequent  to  the 
first  sacrifice,  it  becomes  necessary  to  make  a  second  sacrifice,  the 
property  sacrificed  at  first,  though  not  on  board,  is  brought  in  as  a 
contributor  to  this  second  general  average :  the  result  being  the  same 
as  if  a  smaller  sum  were  made  good  for  the  first  sacrifice,  in  con- 
sideration of  the  property  then  destroyed  having  escaped  the  second 
loss.  If,  by  the  subsequent  accident,  a  portion  of  the  property 
is  destroyed,  or  the  whole  is  damaged,  the  allowance  in  general 
average  made  in  respect  of  the  previous  sacrifice,  is  reduced 
proportionately ;  provided,  that  is,  the  facts  of  the  case  reasonably 
raise  the  inference,  that  the  property  first  sacrificed,  had  it  remained 
in  the  ship,  would  have  been  damped  or  partially  destroyed."* 

The  rule  has  thus  been  established  in  cases  where  the  voyage 
IS  broken  up,  and  the  ship  returns  to  the  port  of  departure  ;  but  no 
rule  has  yet  been  established  where  the  voyage  has  been  further 
carried  out,  and  the  ship,  instead  of  returning,  has  put  into  an 
intermediate  port,  as  a  port  of  refuge.  In  Tudor  v.  Macomber  the 
voyage  was  broken  up  near  the  port  of  departure.  Again,  it  might 
happen  in  such  case  that  half  of  the  voyage  or  more  may  have  been 
performed,  and  there  is  doubt  if  the  goods  would  have  been 
damaged  had  they  arrived  at  the  port  of  adjustment ;  in  such  case 
the  construction  it  is  apprehended  would  be  in  favour  of  the  owner 
of  the  goods,'  and  he  would  get  the  benefit  of  any  doubt,  upon  the 
reasons  assigned.  If  the  voyage  is  properly  put  an  end  to  at  the 
port  of  necessity  or  distress,  the  adjustment  of  average  will  properly 
take  place  there  ;  and  if  there  be  no  special  provision  in  the  policy 
of  insurance  or  charter-party,  it  may  be  according  to  the  rule  of 
adjustment  there  in  force,  and  by  the  law  of  the  port  at  which  it  is 
made,  though  it  has  not  been  decided  how  far  this  may  in  fact 
govern  the  contract  made  in  England.  The  adjustment  is  to  be 
made  at  the  port  of  destination,  if  it  is  reached ;  but  if  the  vo)rage  is 
interrupted  by  some  supervening  cause,  which  necessitates  or  justifies 
its  termination  at  some  interm^iate  place,  that  place  is  the  proper 
place  of  adjustment* 

This  rule  is  so  far  equitable  that  it  places  the  goods  saved  and 

^  Lowndes  on  Av.,  p.  19;  Am.  on  Ins.,  3rd  ed.,  803 ;  5th  ed.,  861,  869. 

'  Fletcher  v.  Alexander,  3  Lw  R.,  C.  P.,  375,  387,  per  Montague  Smith,  J. ;  Lowndes, 
p.  20  n. 

'  Benecke&  Stev.,  193;  Phillips,  vol.  2.,  s.  1364. 

*  Mavro  v.  Ocean  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  414, 416,  per  Cockbum,  C.J. ; 
Simonds  v.  White,  2   B.  &  C.»  805;    Lloyd  v,  Guibert,  1  L.  R.,  Q.  B.,  115,  126, 
per  Willes,  J. ;  Fletcher  v.  Alexander,  3  L.  R.,  C.  P.,  375. 
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the  goods  by  which  they  are  saved^  but  which  have  been  sacrificed, 
in  the  same  condition  and  on  equality  ;  but  the  goods  sacrificed  do 
not  by  French  law  contribute  to  any  subsequent  damage,  as  they 
are  no  longer  at  risk,  and  they  are  exempt  from  contribution  to  the 
goods  remaining  on  board  in  the  event  of  subsequent  damage, 
or  to  the  ship,  if  that  should  be  ultimately  lost^  The  practice  in 
England  is  to  assume  in  contribution  that  the  goods  have  arrived, 
or  would  arrive  with  those  saved,  and  in  the  same  state  as  those,  to 
secure  the  safety  of  which,  they  have  been  sacrificed^  This  being 
the  assumption  where  the  vessel  does  arrive  at  some  port  of  adjust- 
ment, the  question  of  prime  cost,  which  is  the  test  of  value  in 
insurance  on  the  mere  contract  of  indemnity,^  does  not  arise,  and 
the  question  is  what  would  be  the  selling  or  market  price  at  the 
port  of  delivery,  i.e.^  of  the  port  of  adjustment.  "  The  first  price  of 
a  thing  does  not  always  afford  a  sure  criterion  to  ascertain  its  true 
value.  It  may  have  been  bought  very  dear,  or  very  cheap.  The 
circumstances  of  time  and  place  cause  a  continual  variation  in  the 
price  of  things.  For  this  reason  in  general  average  the  things  saved 
contribute,  not  according  to  the  prime  cost,  but  according  to  the 
price  for  which  they  may  be  sold  at  the  time  of  settling  the  average." 
''  Non  quanti  empta  sunty  sedquanti  veniri  possuntl'  is  the  rule  of 
the  Rhodian  law,  and  the  same  rule  is  adopted  in  the  laws  of 
Wisbuy.'**  It  may  happen,  though  rarely  perhaps,  that  goods  sold 
in  a  port  of  necessity,  to  pay  expenses,  bring  a  higher  price  than 
if  they  had  been  carried  to  the  port  of  destination,  and  it  may  also 
happen  in  this  way,  that  the  port  where  the  voyage  is  broken  up,  is 
a  more  profitable  market  for  the  goods,  than  that  originally  con- 
templated. In  a  case  in  which  goods  were  sold,  for  the  benefit  of  the 
shipowner,  to  carry  on  the  ship,  it  was  decided  that  the  highest 
profit  price,  or,  in  other  words,  the  selling  value,  and  not  the 
prime  cost,  was  that  to  which  the  owner  of  the  goods  was  entitled.* 
The  same  rule  of  the  port  of  discharge,  being  the  port  of  adjustment, 
seems  to  exist  in  France,  Holland,  and  Prussia.  But  the  ordinance 
of  Hamburg  differs,  the  invoice  price  and  the  general  charges  of 
shipment  being  only  allowed  by  its  provisions.* 

The  principle  of  adjustment,  that  the  owner  of  the  property  sacri- 
ficed should  suffer  neither  more  nor  less  than  his  co-adventurers, 
being  established,  it  apparently  follows  that  that  property  only, 
including  freight,  which  is  at  the  ultimate  adjustment  benefited, 
should  contribute,  as  having  shared  the  same  risk.  All  property 
which  has  not  shared  the  same  risk,  as  those  goods  delivered  out 
of  the  ship  before,  or  taken  in  after,  the  general  average  act,  should 
also  be  excluded,  as  not  having  been  at  risk  or  benefited.* 
The  presumption  from  this  rule  is,  that  subsequent  average  sacrifice  is 

'  Pothier,  on  Man.  Cont.,  by  Gushing,  71* 
'  Lewis  ».  Rucker,  i  Burr.,  1167. 

'  Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  375,  382,  384,  per  Bovill,  C.J. ;  Marshall  on 
Ins.,  5th  ed.,  502. 

*  Richardson  v,  Nomse,  3  B.  &  A.,  237.   Sec  also  Atkinson  «r.  Stephens,  7  Ex.,  567* 

•  Benecke,  303. 

'  Maclachlan  on  M.  Ship.,  2nd  ed.,  633. 
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contributed  to,  as  being,  in  point  of  fact,  still  considered  at  risk.^  If 
the  ship  is  condemned,  and  the  cargo  is  sent  on  by  the  owner  of  cargo 
at  his  own  expense,  the  shipowner  may  release  himself  from  all  re- 
sponsibility by  the  French  law,  by  surrendering  the  vessel  and  freight, 
but  by  the  English  law  he  would  be  still  bound  to  carry  on  the  cargo, 
and  would  not  be  released,  the  Danish,  Portuguese  and  Haytian 
laws  agreeing  with  our  own  ;  *  and  where  the  charter-party  does  not 
provide  otherwise  between  the  parties  to  the  contract,  the  law  of 
the  country  to  which  the  ship  belongs  governs  the  contract.^  But 
the  case  is  otherwise  where  the  shipowner  forwards  the  goods  in 
another  ship,  or  tiie  master  sends  them  on,  in  the  interest  of  all 
concerned,  the  contribution  and  freight  payable  in  that  case  not 
having  been  determined.' 

The  rule  of  the  civil  law  was  in  the  case  of  jettison,  to  value  the 
goods  only  at  their  invoice  price  or  prime  cost.  A  practice  based 
on  the  sea  laws  generally*  prevailed  in  this  country,  to  adopt  this 
cost  price  valuation,  "  if  the  loss  happened  before  half  the  voyage  was 
performed,  but,  if  it  happened  afterwards,  then  to  value  the  goods  at 
the  clear  price,  which  they  would  have  fetched  at  the  place  of 
destination,  and  tiiis  practice  still  exists  in  many  places  abroad."* 
The  rule  would  thus  seem  to  be, — that  for  goods  jettisoned,  the 
adjustment  must  be  made  at  the  port  where  5ie  voyage  is  broken 
up,  if  the  goods  are  then  undamaged,  the  net  market  value  at  the 
port  of  discharge  would  be  adopted,  less  freight  and  charges  saved. 
The  same  rule  would  apply  if  the  voyage  has  been  less  or  more  than 
half  performed,  if  the  cargo  is  undamaged,  or  it  could  be  practically 
assumed  to  arrive  at  the  port  of  ultimate  destination,  undamaged. 
If,  on  the  other  hand,  the  cargo  is  damaged,  or  would  in  all  proba- 
bility become  damaged,  the  damage  value  only  would  be  allowed. 
The  shipowner  is  entitled  to  his  freight  on  the  goods  jettisoned, 
calculated  on  the  amount  lost  through  the  jettison,  as  full  freight, 
minus  the  forwarding  freight,  which  would  be  incurred,  from  port  of 
discharge  to  port  of  destination.®  The  rule  as  to  ship's  materials 
sacrificed,  is  to  estimate  these  at  the  cost  of  replacement,  on  the 
ship's  first  voyage  or  trading  adventure  out  and  home,  with  certain 
exceptions,  as  anchors  in  full,  chain  cables  ^  deduction,  and  on 
subsequent  voyages  ^  less,  as  new  for  old ;  provisions,  stores  and 
materials,  which  are  in  reserve  or  have  never  been  in  use,  when 
sacrificed,  are  allowed  in  fullJ 

'  liqyd  V,  Guibeft,  I  L.  R.,  Q.  B.,  115  ;  Simonds  v.  White,  2  B.  &  C,  805. 
^  Jd.  '  The  Soblomsten,  i  L.  R.,  A.  &  K,  293. 

*  Monumeiita  Juridica:  vol.  I,  Black  Book  of  Ad.,  p.  98,  99,  126,  127  ;  vol.  3, 
The  Customs  of  the  Sea,  ch.  30  to  54,  6$,  '67, 86,  87,  142,  147,  212,  239,  250,  251 ;  vol. 
4,  TheLawsof  Wisbnjr.art.  12,  20,  21,38,  39,40,41,  42,  43,  44,  55,  56,67,69;  Maritime 
Ord.  of  Trani,  p.  525,  &c. 

*  Abb.  on  Ship.,  357;  2nd  ed.,  326  ;  Dig.  14,  2,  2,  4;  Marsh,  on  Ins.,  5th  ed.,  434  ; 
the  rule  in  the  Digest  is  adopted,  that  the  conspensation  is  for  loss  sustained,  not  for 
expected  gain,  the  selling  and  not  the  cost  price  being  the  contributing  value.  Malyne, 
p.  113  ;  Moiloy,  B.  2,  c.  6,  s.  6. 

^  Lowndes,  184. 

'  Fenwick  v.  Robinson,  3  C.  &  P.,  323 ;  Pirie  v,  Steele,  8  C.  &  P.,  200 ;  2  M^  &  Rob.» 
49;  Lohie  V.  Aitchison,  2  Q.  B.  D.,  501  ;  3  Q.  B.  D.,  558 ;  Lowndes,  iSj-, 
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The  rule  of  contribution  with  reference  to  expenditure,  which  is 
due  from  the  time  of  outlay,  and  cargo,  is  different.  Goods  con- 
tribute at  the  port  of  adjustment  on  their  actual  net  value,  viz., 
at  their  selling  price,  less  freight,  duty,  and  landing  charges.*  The 
long-established  rule  in  relation  to  disbursements  for  the  general 
benefit  is,  that  they  must  be  fully  reimbursed  in  general  average, 
whether  the  ship  and  cargo  be  eventually  saved  or  not.^ 

With  reference  to  the  ship  itself,  the  rule  in  England  is  that  it 
contributes  on  its  full  actual  value,  less  the  cost  of  repairing  any 
damage  previously  sustained,  and  also,  in  practice,  any  damage 
subsequently  accruing.'  This  is  in  accord  with  the  laws  of  Wisbuy 
and  Oleron.  By  the  French  ordinance,  the  owner  only  contributed 
half  the  value  of  the  ship,  and  a  moiety  of  the  freight* 

Freight  contributes  on  all  that  was  subject  to  the  risk  at  the 
time  of  the  average  act,  and  this  excludes  of  course  freight  of 
goods  previously  discharged,  and  advance  freight,  which  cannot  be 
recovered  back.  If  freight  becomes  due,  and  is  paid  pro  raid  itinerisy 
that  becomes  liable  to  contribution,  subject,  as  in  the  case  of  all 
freight,  to  deductions  of  the  cost  of  earning  it,  viz.,  the  wages  of  the 
master  and  crew.^  But  only  such  freight  is  liable,  as  is  earned  on 
the  same  voyage  on  which  Uie  risk  and  the  act  of  sacrifice  accrued ; 
but  such  voyage  may  be  a  voyage  out  and  home,  considered 
practically  as  the  same  voyage,  where  the  return  freight  is  payable 
and  due  only  on  arrival  at  the  port  of  departure.® 

In  the  case  of  the  ship ;  the  value  is  ascertained,  by  deducting 
from  her  value  at  the  time  she  set  out  on  her  voyage,  the  wear  and 
tear,  the  provisions  and  stores  expended,  and  any  particular  average 
which  has  affected  her  during  the  voyage.  The  value  at  the  port 
of  departure  is  the  value  to  the  owner  under  all  the  circunvstances 
of  the  case,  so  far  as  they  may  be  capable  of  being  ascertained  at  that 
time,  as  if  a  ship  of  a  particular  build  and  suited  especially  to  the 
requirements  of  a  particular  trade,  she  will  be  worth  nwre  under 
these  circumstances  than  a  ship  similar  in  external  respects  only.'' 

Where  the  ship  or  her  appurtenances  have  been  subjected  to 
a  general  average  sacrifice,  and  repairs  have  been  effected  to  make 
g(K>d  such  sacrifice,  the  expense  of  the  repairs  effected  is  considered 
the  measure  of  the  loss,  subject  to  a  deduction  therefrom  of  one-third 
for  the  substitution  of  new  materials  for  old,  and  one-sixth  for  chain 
cables,  except  the  ship  was  on  her  first  voyage  out  and  home,  if 

^  Am.  on  Ins.,  3rd  ed.,  812 ;  5th  ed.,  869.  The  ship  has  thus  two  values,  con- 
tributiiig  to  expenditure  at  her  value  at  the  time  of  risk,  and  to  goods  by  her  value  at  port  oi 
adjustment. 

3  Am.  on.  Ins.,  3rd  ed.,  802 ;  5th  ed.,  854;  Benecke,  251 ;  Stevens  on  Av.,  20. 

'  Bot  no  deduction  is  made  from  the  repairs  of  a  ship  on  her  first  voyage,  Lowndes,  188. 

*  Du  Jet«,  art.  7 ;  Pothier  on  Mar.  Cont,  by  Cnshm^  69 ;  Emen.,  ch.  12,  s.  42. 
'  Madachlan  on  M.  Ship.,  2nd  ed.,  638 ;  2  Am.  on  Ins.,  802,  807. 

*  Da  Costa  V.  Newnham,  2  T.  R.,  407  ;  Williams  9.  The  London  Assurance  Co., 
I  M.  &S.,  318;  see  Foley  t^.  Union  Fire  &  Life  Ins.  Co.,  5  L.  R.»  C.  P.,  155;  Potter  v, 
Rankin,  3  L.  R.,  C.  P.,  562 ;  5  id.,  341 5  Barber  v.  Fleming,  5  L.  R.,  Q.  B.,  71.  The 
soundness  of  this  decision  seems  doubted  :    Maelachlan  on  M.  Ship.,  2nd  ed.,  638. 

'  Grainger  v,  Martin,  31  U  J.,  Q.  B.,  186;  in  error,  4  B.  &  S.,  9;  the  Af. 
St.  Sh.  Ca  V,  Swansy,  2  K.  &  J.,  660. 
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the  same  trading  adventure,  in  which  case  they  are  replaced.^  If 
the  repairs  have  not  been  done,  the  damage  must  be  estimated, 
having  regard  to  the  state  the  ship  was  in  before,  and  not  the  con- 
dition into  which  it  will  be  put  by  new  work  and  materials,  such 
necessaries  as  anchors  being  allowed  in  full.  Provisions,  stores  and 
materials  never  used,  are  also  allowed  in  full  The  deduction  of 
one-third  on  all  voyages  subsequent  to  the  first,  where  materials  are 
replaced,  is  merely  a  rough-and-ready  calculation,  often  found 
unjust  in  practice,  as  where  a  ship  is  repaired  at  a  considerably 
enhanced  cost,  at  a  port  of  refuge,  or  where  parts  of  a  ship  require 
to  be  wholly  renewed,  but  it  is  a  rule  which  has  been  adopted  for 
simplicity  sake,  and  its  convenience  on  that  account  induces  its  use 
and  continuance.^ 

It  is  not  unusual  now  to  insert  a  term  in  bills  of  lading,  and 
in  policies  of  insurance,  to  the  effect,  that  the  average  shall  be 
adjusted  as  "  per  foreign  statement,"  or  "  according  to  the  custom  of 
the  port  of  destination,"  or  "  to  pay  general  average  as  per  foreign 
statement  if  so  made,"*  or  "according  to  British  custom,"*  or  "on 
Dutch  terms,"*  &c.  These  provisions  determine  the  mode  in  which 
the  calculation  is  to  be  made,  a  matter  often  of  some  moment,  as 
British  law,  prior  to  the  adoption  of  the  York  and  Antwerp  rules, 
was  more  stringent  than  that  of  continental  countries. 

The  general  and  governing  rule  may  be  assumed  to  be,  indem- 
nity for  actual  loss,  and  not  a  reimbursement  of  possible  profit.® 
The  owner  of  jettisoned  goods  is  not  to  gain  by  his  sacrifice,  or  be 
placed  in  a  better  position  than  a  person  whose  goods  are  not 
jettisoned.  What  is  lost,  and  what  is  saved,  is  taken  as  a  whole  ;  and 
the  estimated  value  at  the  port  of  destination,  is,  the  market  or 
selling  price  less  freight,  duty,  and  landing  expenses,  and  damage 
and  average,  if  any.  Where  the  adjustment  takes  place  by  necessity 
at  the  port  of  departure  or  of  refuge,  the  goods  are  assessed  at  their 
value  at  the  time  and  place  of  the  adjustment. 

The  point  has  been  raised  whether  the  underwriter  is  liable  as 
for  a  total  loss,  in  a  case  of  jettison,  purchasing  thereby  the  right  to 
contribution  enjoyed  by  the  owner  of  cargo,  or  whether  the  duty  of 
obtaining  the  contribution  fell  on  the  merchant  or  the  freighter.  It 
has  been  held  that  no  such  duty  falls  on  the  freighter,  and  that  he 
was  entitled  to  recover  from  the  underwriter  as  for  a  total  loss,  the 
underwriter  being  entitled  to  stand  in  his  place.^  Although  the 
right  of  the  underwriter  is  governed  by  indemnity,  he,  not  less  than 
the  owner  of  the  goods,  is  entitled  to  equitably  share  in  the 
community  of  gain.     The  value  of  goods  sacrificed  in  cases  where 

"  Fenwick  v,  Robinson,  3  C.  &  P.  ,323  ;  Pirie  v,  Steele,  8  C.  &  P., 200 ;  2  M.  &  Rob.,  49. 
'  Lidgett  9.SecreUn,6  L«R.,C.P.,  616, 627 ;  Lowndes,  187 ;  and  cases  n.  7,p.  116,  ante, 

•  Harris  v,  Scaramanga,  7  L.  R.,  C.  P.,  4^  ;  41  L.  J.,  C.  P.,  170. 

•  Stewart  v.  The  West  Ind.  &  Pacific  St.  Co.,  8  L.  R.,  Q.  B.,  362. 
^  Hendricks  v.  The  Australasian,  9  L.  R.,  C.  P.,  460. 

•  Fletcher  v,  Alexander,  3  L.  R.,  C.  P.,  375,  384 ;  per  Bovill,  C.J.  This  is  really 
in  conformity  with  the  Umguage  of  Abb,  on  Ship.,  in  1804,  2nd  ed.,  p.  326,  327. 
Simonds  V.  White,  2  B.  &  C„  805 ;  Lloyd  v,  Guibm,  i  L.  R.,  Q.  B.,  126 ;  Lowndes, 
163  ;  Mavro  v.  The  Ocean  Marine,  10  L.  R.,  C.  P.,  414,  p.  416;  ^ib,,  595  ;  Am.  on 
Ins.,  5th  ed.,  869.  "*  Dickenson  v,  Jaidine,  3  L.  R.,  C.  P.,  639. 
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the  cargo  is  homogeneous,  has  been  stated.  Where  it  is  not,  the 
goods  saved  contribute,  at  the  invoice  price  of  the  goods  jettisoned, 
if  undamaged,  but  if  damaged,subject  to  calculation  for  that  damage. 
The  goods  saved  are  calculated  at  "  the  cost  on  board  without  insur- 
ance."^ If  the  ship  is  compelled  to  return  to  its  loading  port,  the  ele- 
ments of  common  gain  do  not  arise,  the  venture  is  dealt  with  as  a 
matter  of  indemnity, as  in  the  case  between  merchantand  insurer,and 
the  goods  only,  contribute  according  to  the  invoice  price.^  As  the 
ship  and  its  furniture,  if  they  have  not  suffered  deterioration,  are 
of  more  value  presumedly  than  the  articles  which  have  been 
sacrificed,  it  is  usual  to  calculate  the  new  for  old — new  less  one- 
third  as  an  average  deterioration.*  At  any  rate,  this  has  been  the 
practice  with  wooden  ships,  though  some  doubt  has  been  thrown  on 
the  rule  as  applied  to  iron  vessels,  by  the  suggestion  of  Willes,  J., 
in  a  case  in  which  the  point  was  not  argued.^  If  the  repairs  have 
not  been  effected,  the  damage  is  estimated  on  the  same  basis. 

In  America  the  same  rule  of  convenience  is  adopted,  and  a 
deduction  made  of  one-third  new  for  old,  without  respect  to  the  age 
of  the  ship  to  which  the  repairs  have  been  made,  or  r^ard  being  had 
to  the  character  of  the  substitution.* 

The  shipowner  has  a  possessory  lien  on  the  cai^o  for  any  average 
contribution  which  may  be  incurred,  supplementary  to  the  lien  for 
freight  recognised  by  the  civil  law,®  but  in  practice  such  a  lien  is 
rarely  enforced,  as  being  inconvenient.  And  although  the  French 
ordinance  adopts  the  principle  of  the  civil  law,  Valin  points  out  that 
the  power  is  never  in  fact  exercised  in  France.''  The  American 
law*  also  sanctions  and  establishes  the  right  of  lien,  and  also  enforces 
a  similar  right  of  lien  by  the  owner  of  cargo  against  the  ship,  not 
based  or  dependent  on  possession,  but  enforceable  in  rem  in  the 
Court  of  Admiralty.'  The  foundation  of  the  lien  conferred  on  the 
master  is,  that  he  is  the  agent  of  the  adventure  so  far  as  is  necessary 
to  promote  its  success,  and  as  he  has  power,  under  certain  circum- 
stances of  necessity,  to  sell  or  hypothecate,  he  has  also  an  authority 
to  jettison,  so  as  to  charge  his  owner.^® 

It  sometimes  happens  that  in  cases  of  sea  damage,  goods  with- 
out being  totally  lost  are  not  existent  in  specie,  and  becoming  mixed 
with  other  goods,  are  no  longer  capable  of  identification  as  the 
particular  property  of  any  specific  shipper.  In  the  case  of  cotton, 
it  not  unfrequently  happens  in  the  event  of  wreck  that  the  marks  on 
the  bales  are  obliterated,  and  that  the  property  of  different  shippers 

^  Maclachlan  on  Mercht.  Ship.,  and  ed.,  p.  637. 

»  Abb.  on  Ship.,  327,  and  ed.  »  73.,  327. 

^  Lidgttt  V.  Secretan,  6  L.  R.,  C.  P.,  616, 627  ;  Lcrfire  v.  Aitchison,  3Q.  B.  D.,  558. 

^  Dunham  v.  Commercial  Ins.  Co.,  11  Johns,  315;  NickeU  v.  Mame  Ins.  Co., 


u  Mass.  R.,  353. 

'  Keinp  9.  HaDidav,  i  L.  R.,  Q.  B.,  530;  The  Soblomsten»  1  L.  R.,  Ad. 
Scaife  v.  Tobin,  3  B.  &  Ad.,  523 ;  Cargo  ex  Galam,  Br.  &  L.,  182 ;  Kingston  9.  Wendt, 


Q.  B.,  520 ;  The  Soblomsten»  1  L.  R.,  Ad.,  293 ; 

, j  Cargo  ex  Galam,  Br,  &  L.,  182 ;  Kingston  t^.  W( 

I  Q.  B.  D.,  367  f  Lowndes,  214.'  "^  Tom.  2,  p.  211 ;  Abb.  oik  Ship.,  361 


\.  B.  D.,  307  ;  Lowndes,  214.  ^  Tom.  2,  p.  211 ;  Abb.  oikbhip.,  361. 

'*  United  States  9.  Wilder,  \  Sumn.,308 ;  Stron?  v,  N.V.  Firem.  Ins-Co.^  1 1  Johns, 323. 

*  Dapont  de  Nemours  v,  Vance,  19  How.,  102  ;  overmling  Cvtler  v»  Rae,  7  How., 
729 ;   Parsons  on  Ship.,  vol.  i,  p.   477  n. ;  Phillips  on  Ins.,  s.  1343.     Mr.  Parsons 
considers  it  a  nniTersal  rule,  p.  473. 
^*  The  Gimtitudine,  3  C.  Rob.,  240 ;  Dig.,  I4i  2t  2  >  Wellwood,  tit  21. 
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is  thus  rendered  incapable  of  severance.  In  such  case  the  owners 
of  the  cotton  become  tenants  in  common  of  the  general  mass 
saved,  and  ordinarily  when  the  goods  of  different  owners  become, 
not  by  reason  of  the  default  of  such  owners,  so  mixed,  they  become 
tenants  in  common  of  the  whole,  in  the  proportions  which  they  have 
severally  contributed  to  it* 

Certain  parts  of  the  goods  actually  loaded  on  board  a  ship  are 
exempt  from  contribution,  as  not  being  there  for  purposes  of 
traffic  or  properly  subject  to  the  payment  of  freight,  and  both 
the  foreign  and  English  average  adjusters  are  agreed  as  to  many 
of  these  things,  from  their  comparative  unimportance.  These 
articles  include  trinkets,  the  wearing  apparel  of  the  passengers, 
and  of  the  crew,*  and  articles  taken  on  tK>ard  for  personal  use  dur- 
ing the  voyage.*  By  the  laws  of  Wisbuy,  money  contributed  for 
luuf  its  value,  but  if  carried  about  the  person  of  the  passenger,  it  was 
considered  as  by  English  law  exempt ;  although  it  would  stand  on 
a  different  footing  if  placed  on  board  as  merchandise  or  transported 
for  purposes  of  exchange,  and  the  sea  laws  and  ordinances  of  the  sea 
in  the  majority  of  cases  considered  jewels  and  money  carried  on 
the  person,  accessory  to  the  person,  but  not  otherwise.*  With 
r^ard  to  baggage  or  personal  luggage,  it  is  usually  deemed 
excepted  from  contribution  "  as  a  matter  of  favour  rather  than  of 
right "  in  America,  on  the  authority  of  Mr.  Phillips,*  but  in  England 
it  ijs  made  to  contribute ;  *  but  the  luggage  of  seamen  does  not''  And 
with  reference  to  the  luggage,  and  valuable  personal  effects  of 
passengers,  there  seems  no  rule  of  exemption  founded  on  justice, 
except  for  the  clothes  habitually  worn  and  in  actual  use  during  the 
voyage,  the  money  in  the  purse,  and  the  trinkets,  ornaments  and 
jewellery  habitually  worn  on  the  person.*  And  Magens,  who  sajrs, 
"  what  pays  no  freight  pays  no  average,*'  adds,  "  if  a  passenger 
should  conceal  in  his  trunk,  or  about  his  body,  any  such  consider- 
able sum  of  money  or  jewels  as  would  not  be  suffered  without 
paying  freight,  he  must  contribute  to  jettison."^  Money  in  the 
form  of  bank  notes,  Mr.  Phillips  thinks  ought  not,  and  Mr.  Weskett 
thinks  ought,  to  contribute,*®  and  there  seems  no  reason  which  applies 

»  Buckley  v.  Grots.  3  B.  &  S.,  574;  Jones  v.  Moore,  4  Y.  &  C,  351 ;  Mgckeldy, 
English  ed.,  1845,  p.  2S5 ;  Spence  v.  Union  Marine  Ins.  Co.,  3  L.  R.,  C.  P.,  427 ;  Sale 
V.  Sun  Mutual  Ins.  Co.,  44  N.  Y.,  204 ;  34  N.  Y.,  321 ;  3  Rob.,  602  (Am.). 

•  Abb.  on  Ship.,  356 ;  2nd  ed.,  324 ;  i  Magens,  62,  63 ;  Lowndes,  212.  By  the  civil 
law  (Dig.  14,  2,  2,  2),  the  rule  was  otherwise,  and  they  were  brought  into  contribution. 

'  Jb. 

•  Bullion  and  jewels  contribute  for  their  full  value,  when  carried  for  traffic :  Abb.  on 
Ship.,  356;  Magens,  62,  63  ;  Peters  v,  Milligan,  Park  on  Ins.,  211  ;  Millar,  244  ;  Q. 
W^.,  s.  13  ;  Phillips  on  Ins.,  1397.  • 

^  Phillips  on  Ins.,  vol.  2,  149,  s.  1394.  Emeri^n  considers  that  as  the  trunks  of  a 
passenger  must  be  contributed  for,  if  jettisoned,  they  dumld  also  contribute ;  Benecke  alio 
agrees  m  this,  p.  308. 

«  Benecke,  ed.  1824,  p.  jo8. 

'  Benecke,  id.,  303,  308 ;  Ben  &  Steven,  by  Phil.,  251. 

•  Bevan  v.  Bank  of  U.  S.,  4  Whart.,"  301 ;  Parsons  on  Ship.,  vol.  I,  p,  4^3  i 
thusLd.  Kaims,  Princ.  of  Eq.,  p.  116,  ed.   1778,  p.  184;  Lowndes,  211,  212. 

•  Magens,  vol.  i,  p.  63,  s.  55. 

*®  >33»  Tit.  Contrib.,  n.  i ;  PhSlips  on  Ins.,  s,  1397. 
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to  Other  moneys  which  does  not  equally  relate  to  this  species  of 
negotiable  instrument,  if  it  is  actually  at  risk. 

Freight  is  also,  as  well  as  ship  and  cai^o,  a  contributing 
interest,  because  on  the  termination  of  the  voyage,  and  the  delivery 
of  the  goods,  the  shipowner  has  an  interest  to  tJie  extent  of  the 
sum  due  for  their  transport,  over  and  beyond  the  value  of  the  ship 
and  cargo.  If  the  freight  has  been,  as  freight  absolutely,  prepaid, 
he  has  no  such  interest.  He  has  nothing  at  risk  in  respect  of  it. 
The  goods  have  been  increased  in  value,  but  it  is  in  the  charterer's 
interest  only,  and  it  is  upon  the  goods  so  enhanced  in  price,  by  the 
added  cost  of  freight,  that  the  contribution  is  levied.  In  practice, 
this  addition  to  the  invoice  cost  of  the  goods  is  kept  separate  from 
that  item,  but  it  falls  on  the  same  person,  viz.,  the  owner  of  the 
cargo,  and  not  on  the  shipowner.^  If  from  misadventure  the  voyage 
is  not  proceeded  with,  and  the  average  adjustment  takes  place  at  the 
port  of  loading,  advance  freight  does  not  contribute,  as  no  advantage 
has  been  gained.  The  money  prepaid  has  in  effect  been  wholly  lost. 
The  same  rules  apply  when  goods  are  shipped  which  belong  to  the 
shipowner ;  they  are  placed  on  an  equality  with  those  of  other 
shippers,  the  current  rate  of  freight  being  added. 

The  provisions  on  board  for  consumption  during  the  voyage 
by  the  crew  or  passengers,  are  not  specifically  contributed  for  by  the 
owners  of  the  ship,^  nor  are  warlike  stores,'  nor  the  ammunition 
of  the  ship.  In  the  case  of  a  transport  ship  in  which  the  pro- 
visions might  be  said  to  form  an  element  of  the  trade  and  be  con- 
sidered as  part  of  the  capital  at  risk  engaged  in  the  traffic,  an 
attempt  was  made  to  make  the  provisions  contribute  as  cargo, 
but  it  did  not  succeed  ;  *  but  Mr.  Phillips  thinks  that  there  is  a  clear 
distinction  between  provisions,  which  are  in  fact  cargo,  as  in  this 
case,  and  those  for  passengers  and  crew  to  be  consumed  only  on 
the  board,  and  that  all  provisions  supplied  by  the  shipper  of  pas-* 
sengers  or  animals,  and  consumed  on  the  voyage,  when  the  passen- 
gers or  animals  arrive  at  the  port  of  adjustment,  should  contribute 
to  general  average,  the  food  of  animals  going  to  market  excepted.* 
The  general  rule  is,  that  all  goods  ought  to  contribute,  and  the 
exceptions  should  be  limited  to  personal  effects,  strictly  accessory 
to  the  person,  and  in  actual  use  and  wear,  and  as  not  including 
valuables,  jewels  and  precious  stones,  which  might  be  on  occasion 
concealed  about  the  person.  The  rule,  "  that  what  paid  no  freight 
paid  no  contribution,"  was  merely  a  rough  mode  of  stating  the  law, 
which  did  not  pretend  even  to  proximate  accuracy,®  and  there  seems 
no  reason  in  fact  why  it  should  be  enforced. 

*  Frayes  v,  Wonns,  19  C.  B.  (N.  S.),  159 ;  Hall  v.  Janson,  4  El.  &  B.,  500. 

*  Brown  v,  Stapyleton,  4  Bing.,  1 19.  But  contribute  as  ship,  Am.  on  Ins.,  5th  ed.,  852. 
'  /^.,  per  Park,  J.,  122;  Emeri.,  ch.   12,  s.  42  ;   Ed.  by  Mer.,  495  ;  Arn.  on  Ins., 

5th  ed.,  853.    But  Crovemment  stores  in  a  transport  were  held  liable  to  contribute  by 
Story,  J.  :  Un.  States  v.  Wilder,  3  Sumn.,  308 ;  The  Charkieh,  4  L.  R.,  Ad.  94 ;  Am., 
5th  ed.,  853,  states  that  in  practice  they  contribute,  and  properly  do  so. 
*'  Browne.  Stapyleton,  4  Bing.,*ii9. 

*  Phillips  on  Ins.,  s.  1399. 

*  Stevens  on  At.,  3id  ed.,  44. 
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CHAPTER  VI. 

BARGAIN  AND  SALE  OF  SHIPS. 

Apart  from  the  Registration  Acts,  and  the  fact  that  ships  are  usually 
transferred  by  instruments  in  writing,  their  purdiase  and  sale  stands 
on  the  same  footing  as  that  of  other  chattels. 

The  primary  rule  in  all  purchases  of  chatt;<ek  is  caveat  emptor. 
A  naked  contract  for  sale,  without  words  of  warranty  or  specific 
description,  if  the  buyer  can  inspect  what  he  is  buying,  carries  with 
it  no  legal  protection.  The  buyer  takes  with  all  risks,  even  of 
latent  defects,  and  if  the  seller  is  in  no  better  position  to  know 
than  the  buver,  and  is  not  the  maker  of  the  article,  the  buyer  must 
beware.  If  the  vendee  cannot  inspect  the  thing  purchased,  either 
because  it  was  not  completed  and  was  in  process  of  manufacture,  or 
because  it  was  not  capable  of  being  inspected  at  the  place  where 
the  buyer  is,  or  because  it  was  sold  by  words  of  representation  or 
description,  the  law  so  far  protects  the  buyer  that  it  annexes  con- 
ditions to  the  purchase,  and  implies,  as  it  is  termed,  a  warranty  of 
reasonable  fitness  to  answer  its  description  and  the  purposes  for 
which  it  is  sold  and  supplied,  if  the  seller  were  aware  of  such  pur- 
pose.* The  buyer  may,  if  he  cannot  inspect  the  thing,  or  mistrust 
his  own  judgment,  require  an  express  warranty.  If  the  thing  is  in 
existence  as  a  complete  chattel,  and  be  has  the  opportunity  of 
inspecting  it,  there  is  no  implied  warranty  that  it  shall  be  of  any 
particular  quality  or  goodness,  or  reasonably  fit,  for  he  has  other 
means  of  protection  and  remedy.*  This  is,  of  course,  supposing 
that  there  has  been  no  fraud  practised. 

It  may  be  assumed  that,  ordinarily,  contracts  are  not  made  in 
silence,  but  are  accompanied  by  verbal  or  written  representations, 
and  by  words  of  commendation  and  description,  and  frequently 
also  by  an  opportunity  of  inspecting  the  thing  sold,  and  these 
representations  and  acts  constitute  and  complete  the  contract,  and 
govern  the  transfer  of  the  property.  Before  passing  to  specific 
instances  of  bargains  and  sales  of  ships,  it  would  be  as  well  to  indi- 
cate briefly  what  is  meant  by  an  express,  and  what  by  an  implied, 
warranty ;  and  also  to  glance  at  the  various  kinds  of  representa- 
tions, either  collateral,  or  annexed  to  bargains  and  sales : — As,  first, 
purchases  of  chattels,  with  or  without  inspection,  on  a  sale  by  the 
maker,  or  by  a  dealer.     Secondly,  purchases  by  words  of  represen- 

*  Jonci  V.  Juit,  3  L.  R.,  Q.  B.,  197;  Shepherd  v.  Pybus,  4  Sc,  N.  R.,  434; 
3  M.  ft  G.,  868 ;  Mody  v,  Gregion,  4  L.  R.,  Ex.,  49  (Ex.  ChJ. 

*  Barr  v,  Gibaon,  3  M.  &  W.,  390 ;  ParkiDSon  v,  Lee,  2  East,  314 ;  Emmerton  v. 
MatthewB,  7  H.  &  N.,  586 ;  31  L.  J.,  Ex.,  139  \  Ward  v.  Hobbs,  4  Ap.  C,  13. 
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tation  or  description,  verbal  or  printed,  or  written.  Thirdly, 
purchases  by  words  of  warranty,  or  on  condition.  Fourthly,  pur- 
chases of  non-existent  or  incomplete  chattels,  and  Fifthly,  of  sales 
induced  by  false  representation  or  fraud.    And — 

1.  If  a  chattel  can  be  inspected  in  its  complete  state,  and 
there  is  no  fraud  practised  by  the  vendor,  and  no  warranty  is 
given  or  required,  the  vendor  and  vendee  being  in  the  same 
condition  as  to  knowledge,  the  maxim  caveat  emptor  applies. 
If  there  are  defects  latent,  which  are  not  discoverable  on 
examination,  it  is  the  buyer's  loss.  There  is  no  warranty  that 
the  thing  sold  is  of  any  particular  excellence,  or  merchant- 
able.* And  the  rule  would  be  the  same,  if  a  definite  existing 
chattel  were  sold  by  words  of  description,  if  the  words  of 
description  did  not  relate  to  quality,  as  the  law  would  imply 
no  warranty  where  the  parties  themselves  had  not  promised  or 
required  it 

2.  Where  a  known,  described  and  defined  article  is  ordered 
of  a  manufacturer,  the  law  implies  no  warranty,  although  it 
is  purchased  for  a  particular  purpose,  and  such  purpose  is 
stated  to  the  vendor.  If  the  specific  description  of  the  thing 
supplied,  answers  the  description  of  the  thing  ordered,  there  is 
no  warranty  that  it  shall  further  answer  the  particular  purpose 
intended,  by  the  buyer.^ 

3.  If  there  is  no  opportunity  of  inspection,  and  the  chattel 
IS  not  complete,  and  its  maker  or  seller,  as  the  builder  of  a 
ship,  or  the  shipbroker,  contracts  to  supply  a  ship  fit  for  a  par- 
ticular purpose  or  trade,  and  the  buyer  relies  on  the  assurance 
of  the  vendor,  and  on  his  judgment  and  skill,  the  law  in  that 
case  implies  a  warranty  that  it  shall  be  reasonably  fit  for  the 
purpose  for  which  it  is  supplied.' 

4.  If  there  is  no  opportunity  of  inspection,  the  builder  is 
bound  to  supply  a  merchantable  article  answering  the  words 
of  description  employed,  and  reasonably  fit  for  use,  and  for  the 
purposes  for  which,  he  is  made  aware,  it  is  to  be  used.  As  a 
barge  to  carry  coals  or  cement,*  or  a  ship  for  the  Levant  trade. 
If  no  words  of  description  are  employed,  and  the  sale  is  "  of  a 
baige"  merely,  and  the  vendor  is  not  the  manufacturer  or 
builder,  although  the  vendor  is  aware  of  the  use  to  which  it 
will  be  put,  and  for  which  it  is  presumably  required,  no 
warranty  is  implied;  but  if  distinct  notice  of  the  precise 
service  or  use  to  which  the  thing  is  to  be  put,  is  given  to  the 

*  Parkinaon  v.  Lee,  2  East,,  314 ;  Ward  ».  Hobbs,  4  Ap.  C,  13,  25. 

»  Chanter  v.  Hopkins,  4  M.  &  W.,  309 ;  Ollivant  v,  Bayley,  5  Q.  B.,  288. 

»  Shepherd  v,  PjrbHS,  3  M.  &  G.,  868 ;  Jones  %  Just,  3  L.  R.,  Q.  B.,  197 ;  Jones  v. 
Bright,  5  Bing.,  533 ;  Randall  v,  Newson,  2  Q.  B.  D.,  102. 

*Brownv.  E<^pngton,  2Sco.,  N.  R.,  496  5  Gray  %  Cox,  4B.&C.,  108;  6D.  &R., 
200;  I  C.  &  P.,  187;  Jones  V,  Bright,  5  Bing.,  533  ;  3  M.  &  P.,  155  ;  Laing  v, 
Fidgeon,  6  Taunt,  108 ;  4  Camp.,  169.  One  who  sells  or  agrees  to  sell  merchandise 
inacxesdble  to  the  examination  of  the  buyer,  thereby  warrants  that  it  is  sound  and  mer- 
chantable :  N.  Y.  Civil  Code,  s.  885. 
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vendor,  who  is  also  the  maker,  then  the  law  implies  a  warranty, 
even  though  the  written  contract  is  silent  on  the  subject.^ 

As  to  purchases  by  words  of  representation,  verbal,  printed,  or 
written,  the  ordinary  rule  is  "  simplex  contnundatio  non  obligate  * 
It  is  not  every  statement  which  is  made  on  the  sale  of  an  article 
that  is  considered  as  being  part  of  the  contract,  or  as  being  a 
warranty,  as  a  certain  latitude  of  commendation  is  always  permitted 
to  the  seller.  If  he,  however,  represents  himself  as  warranting,  and 
the  vendee  accepts  his  representation  as  a  warranty,  then  the 
warranty  and  its  consequences  become  a  part  of  the  contract. 
Where  the  contract  is  in  writing,  no  term  which  is  not  found  or 
contained  in  the  writing  can  be  considered  part  of  the  contract ; 
but  where  the  whole  matter  is  oral,  all  that  passes  may  sometimes 
be  taken  together  as  forming  parcel  of  the  contract,  though  not 
invariably,  because  matter  talked  of  at  the  commencement  of  a 
bargain,  may  sometimes  be  excluded,  by  the  language  used  at  its 
termination.*  And  where  there  had  been  an  oral  sale,  as  by  auction, 
followed  by  a  written  contract,  setting  forth  the  terms  of  the  bargain, 
it  was  held  that  no  evidence  of  the  verbal  statements  was  admis- 
sible. The  writing  which  purported  to  contain  the  bargain  and  set 
out  its  terms,  excluded  a  parol  variation  of  its  terms.*  But  this 
inflexible  rule  of  exclusion,  where  the  terms  are  in  writing,  does  not 
shut  out  evidence  of  representations,  falsely  made  to  induce  a 
bargain,  or  a  term  or  condition  which  was  accepted  and  under- 
stood as  existing,  by  the  parties  at  the  time  the  written  contract 
was  entered  into,  and  which  was  either  left  out  as  known  and 
agreed  on,  or  as  understood  and  implied,  or  omitted  by  consent.* 
And  such  matter  dehors  the  writing,  and  antecedent,  may  be 
received  in  evidence,  as  showing  the  inducement  to  the  contract,  as 
a  man  might  agree  to  sell  another  a  grey  horse,  and  draw  up  a 
contract,  in  which  the  word  "  grey "  was  omitted  ;  the  particular 
horse,  which  was  the  subject-matter  of  the  bargain,  being  under- 
stood, and  yet  the  contract  might  be  shown  to  apply  to  that  specific 
animal,  and  no  other. 

What  words  are  mere  matters  of  commendation,  what  are  words 
of  representation,  what  are  words  of  warranty  or  of  condition,  it 
would  be  confessedly  difficult,  if  not  impossible,  to  define.  The 
circumstances  of  contracts  are  infinite,  and  the  intention  with  which 
specific  words  may  be  used,  must  be  correlatively  infinite  too,  as 
varying  in  every  contract.  The  rules  of  law  on  subjects  of  con- 
ditions in  contracts  are  very  subtle  and  perplexing,  says  an  eminent 
authority  on  the  subject,  and  the  subjects  of  representation, 
warranty,  conditions,  and  fraud  run  so  closely  together,  and  are  so 
frequently  intertwined,  that  it  is  very  difficult  to  treat  each  sepa- 

>  Shepherd  v,  Pybns,  4  Sc.,  N.  R.,  434 ;  3  M.  &  G.,  868 ;  Jones  ».  Just,  3  U  R., 
Q.  B.,  197,  203. 

'  Su^ens  Vend.  &  Purch.,  13th  ed.,  p.  2. 

'  Kain  V.  Old,  2  B.  &  C,  627  ;  Pickering  v.  Dowsod,  4  Taunt,  779. 

*  Higginson  v.  Clowes,  15  Ves.,  516 ;  Knight  v,  Baiber,  16  M.  &  W.,  66. 

^  Attwoodz/.  Small,  6  CI.  &  F.,  232,  395  ;  Lamare  v,  Dilon,  6  L.  R.,  H.  of  L.,414  ; 
Erskine  v,  Adeane,  8  L.  R.,  Ch.,  756;  Moigan  v,  Griffith,  6  L.  R.,  Ex.,  70,  but  see 
Snelling  f.  Thomas,  17  L.  R.,  £q.,  303. 
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rately.*  With  respect  to  the  precise  form  of  words  adopted,  it 
may  be  stated  that  no  particular  phrases  or  forms  of  expression  are 
necessary  to  constitute  either  a  warranty  or  a  condition.  In  each 
case,  if  the  object  of  the  contract  would  be  wholly  frustrated  by  the 
non-performance  of  one  of  its  terms,  that  term  is  a  condition  or 
warranty,  as  the  contract  is  executory  or  executed. 

A  warranty  is  defined  in  the  Civil  Code  of  New  York  as  '^  an 
engagement  by  which  a  seller  assures  to  a  buyer  the  existence  of 
some  fact  affecting  the  transaction,  whether  past,  present,  or  future.*** 
In  the  words  of  Lord  Abinger,  it  is  "  an  express  or  implied  state- 
ment of  something  which  the  party  undertakes  shall  be  part  of  a 
contract ;  and  though  part  of  the  contract,  yet  collateral  to  the 
express  object  of  it"  But  the  proper  description  of  a  thing  is  not 
a  warranty  "  as,  if  a  man  offers  to  buy  peas,  and  the  vendor  send 
beans,  there  is  no  warranty  to  sell  peas,  the  contract  is  to  sell  peas, 
and  if  the  vendor  send  anything  else  in  their  stead  it  is  a  non- 
performance of  the  contract,'*  and  not  a  breach  of  warranty.*  But 
it  is  doubtful  if  there  be  not  a  warranty  that  the  thing  sold  is  what 
it  purports  to  be,  and  if  it  be  not  as  much  a  warranty  that  they 
should  be  peas,  as  grey  peas,  or  fine  peas,  or  mixed  peas.  This 
question  is,  however,  of  less  consideration.  Whether  a  warranty 
be  express  or  implied,  in  either  case  its  breach  entitles  the  party 
aggrieved  to  rescind  the  contract,  if  there  have  been  no  part  per- 
formance. According  to  Lord  Coke,  in  respect  of  lands,  the 
warrantor  in  a  case  of  warranty  was  bound  to  render  land  of  equ€d 
value  to  the  warrantee  if  he  were  evicted,  and  the  obligation  of  the 
feudal  lord  to  his  tenant  was  of  this  nature.* 

The  vendee*s  remedy  for  a  breach  of  any  warranty  of  goods  by 
the  vendor,  is  to  rescind  the  bargain,  or  if  he  has  accepted  and  retains 
the  goods,  by  an  action  of  damages.  Where  the  warranty  is  of 
some  act  preliminary,  it  is  sometimes  called  a  condition  precedent, 
as  an  agreement  to  transfer  property  upon  payment  on  a  given  day. 
There,  in  effect,  the  payer  warrants  he  will  pay  the  stipulated 
price  first,  but  as  neither  can  maintain  an  action  without  averring 
performance,  or  an  offer  to  perform  his  own  part,  the  warranty  is 
here  called  a  condition.*  If  a  vendor  sell  a  horse  for  money,  he  is 
bound  to  render  the  horse,  and  such  render  or  delivery,  or  transfer 
of  possession,  is  a  condition  precedent,  unless  dispensed  with,  to  his 
title  to  the  payment.  In  other  words,  he  has  warranted  that  he 
will  render  the  thing  sold,  but  inasmuch  as  a  warranty  is  an  obliga- 
tion, in  the  nature  of  and  equivalent  to  a  guarantee,*  which  attaches 

»  BeDJamin  on  Sales>  «nd  ed.,  449.  *  N.  Y.  CivU  Code,  s.  877. 

*  Chanter '».  Hopkins,  4  M.  &  W.,  399.  404. 

*  I  Rep.,  I.  Warranty  is  a  covenant  real  annexed  to  land  or  tenements,  whereby  a 
man  and  his  heirs  are  bound  to  warrant  the  same  lands  and  to  render  in  value,  if  they 
are  evicted  by  a  former  title:  Co.  Littl.,  365  a;  Comyn,  Dig.,  tit  Garranty  A.  It 
affords  no  defence  to  an  action  for  the  price  if  the  contract  is  executed,  and  only  gives 
a  right  to  a  cross  action  (or  a  counter  claim)  for  damages:  Benj.  on  Sa.,  452,  2nd  ed. ; 
Ellen  zr.  Topp,  6  Ex.,  424;  Behn  v.  Bnmess,  32  L.  J.,  Q.  B.,  204  (Ex.  Ch.). 

•  Pordage  v.  Cole,  i  Will.  Saund.  (ed.  187 1),  55  and  notes,  vol.  2,  748  et  seq, 

•  Comyn'sDig.,  tit.  Garranty  F.  Com.  Prec.  "B."  In  the  French,Code,  the  term 
••  GarantU^  is  always  employed  :  s.  1625,  De  la  Vente. 
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to  a  thing  transferred,  only  after  its  possession  has  been  transferred, 
and  is  a  remedy  thereon,  it  springs  into  existence  only  after  the 
property  in  the  thing  has  passed. 

By  the  civil  law  the  warranty  of  possession  to  the  vendee,  and 
against  eviction  existed  in  all  cases  of  sale,  as  well  of  personalty  as 
realty.  "  Datio  possessionis  quae  a  venditore  fieri  debet  talis  est 
ut  si  quis  earn  possessionem  jure  avocaverit,  tradita  possessio  non 
intelligatur,"  or,  as  the  rule  is  expressed  by  Pothier,  "  The  vendor's 
obligation  is  not  at  an  end  when  he  has  delivered  the  thing  sold. 
He  remains  responsible  after  the  sale,  to  warrant  and  defend  the 
buyer  against  eviction  from  that  possession.  This  obligation  is 
called  warranty." '  But  although  in  England  there  was  a  warranty 
is  to  things  real,  which  extended  to  **  warrant  the  land  in  the  same 
plight  as  it  was  at  the  time  of  the  warranty,"*  yet  this  did  not 
extend,  and  was  not  annexed,  to  chattels  real  or  personalty,  because 
there  was  at  that  time  a  remedy  by  covenant  or  by  action.*  The 
warranty  which  had  been  admitted  as  proper  to  realty,  was,  how- 
ever, applied  by  Lord  Eldon  to  personalty  in  these  terms : — "  He 
(Lord  Eldon)  took  it  to  be  clear  law,  that  if  a  person  purchases  a 
horse  which  is  warranted  sound,  and  it  aflerwards  turned  out,  that 
the  horse  was  unsound  at  the  time  of  the  warranty,  the  buyer 
might,  if  he  pleased,  keep  the  horse  and  bring  an  action  on  the 
warranty,  in  which  he  would  have  a  right  to  recover  the  difference 
between  the  value  of  a  sound  horse,  and  one  with  such  defects  as 
existed  at  the  time  of  the  warranty,  or  he  might  return  the  horse, 
and  bring  an  action  to  recover  the  full  money  paid.*** 

This  warranty,  which  is  more  extensive  than  the  warranty  of 
realty,  although  discredited  in  some  cases,*  is  now  accepted  as  the 
law  and  as  enabling  the  warrantee  to  return  the  chattel  bought, 
before  he  has  accepted  it,  and  while  the  warranty  is  in  truth  in  the 
nature  of  a  condition,  and  before  the  property  has  passed  to  the 
warrantee.  And  where  the  contract  was  executory  and  the  article 
was  delivered  on  trial,  it  might  be  retained  for  the  purposes  of  trial, 
and  then  returned  as  for  a  breach,  and  as  not  being  equal  to  the 
warranty,*  and  the  warrantee  might  recover  the  difference  in  value, 
by  reason  of  the  non-compliance.'^  But  the  breach  of  warranty 
afforded  no  defence  to  an  action  for  the  price  where  the  thing  was 
kept,  and  only  gave  a  right  to  a  cross-action  or  counter-claim  for 
damages,  or  to  set  off"  the  inferiority.®  As  to  the  representations  which 
will  constitute  an  express  warranty  it  may  be  said  that  any  affirma- 
tion made  by  the  vendor  at  the  time  of  the  sale,  in  relation  to  the 
goods  sold,  is  a  warranty,  if  so  intended.     But  no  seller  is  bound  by 

*  Pothier,  Vcnte,  2  pt.,  ch.  i,  s.  2. ;  Code  Napol.,  De  la  Vente,  tit.  6,  st.  1625  to  1629. 

*  Co.  LitU.,  388  b  ;  Comyn,  Dig.,  tit.  Garrtinty  F.  *  Co.  Littl.,  loi  b,  389  a. 

*  Curtis  V.  Hannay,  3  Esp.,  83  ;  SUrkie,  Law  of  Ev.,  pt.  4,  p.  645. 

B  Foster  v.  Smith,  18  C.  b.,  156.     In  which  it  was  held  that  the  warrantee  conld  not 
retam  the  chattel,  unless  it  was  part  of  the  warranty  that  it  should  be  returned. 

*  Okell  V,  Smith,   i  Stark.,  107 ;  Street  v.  Blay,  2  B.  &  Ad.,  456,  463 ;  Germame 
V.  Burton,  3  Stark.,  32. 

'  King  V.  Boston,  7  East,  481  n. ;  Thornton  v.  Place,  i  M.  &.  Rob.,  218;  Mondd  v. 
Steel,  8  M.  &  W.,  858. 
^  Benjn.,  2nd  ed.,  452. 
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his  express  warranty  beyond  its  actual  terms,  and  if  it  be  limited, 
he  is  bound  only  within  the  limitation.  As  a  statement  made  by  a 
seller  at  the  time  of  the  bargain,  "  I  never  warrant,  but  the  horse  is 
sound  as  far  as  I  know,"  was  held  to  be  a  qualified  warranty,  upon 
which  the  purchaser  could  maintain  an  action  only  by  showing  that 
the  seller  knew  that  the  horse  was  unsound  when  he  made  the  repre- 
sentation professing  he  did  not  know.^  And  a  warranty  of  a  horse 
"  as  being  sound  in  every  respect,"  was  held  restricted  to  the  unsound- 
ness, and  not  capable  of  being  extended  to  the  age,  which  had  been 
misdescribed,*  As  any  affirmation  suffices,  so  there  are  no  words  of 
art  which  constitute  a  warranty.  The  word  warrant,  or  any  of  its 
equivalents  or  compounds,  is  not  necessary,  though  its  use  more 
emphatijcally  and  precisely,  points  and  limits  the  intention,  of  the 
seller.  Any  positive  affirmation  or  representaticJn,  which  is  not  a 
mere  matter  of  opinion,  and  which  defines  the  quality  or  character 
of  the  thing  sold,  and  which  operates,  or  may  operate,  as  an  essential 
inducement  to  the  purchaser,  is  a  warranty  if  so  intended.  But  this 
does  not  extend  to  mere  matter  of  non-essential  description,  if  made 
without  fraud,  or  intent  to  deceive.  And  the  bare  fact  that  a 
person  sells  an  article,  is  no  warranty  that  it  is  his  own  to  sell, 
although  if  he  sell  it  as  his  own,  it  is  so.' 

As  in  any  other  case,  where,  from  the  nature  of  things,  the 
vendee  relies  on  the  vendor's  advice,  judgment,  skill  and  honesty, 
the  law  will  imply  a  warranty  of  title,  as  of  any  other  fact  concern- 
ing the  thing  sold  which  would  to  the  vendor's  knowledge  destroy 
the  buyer's  inducement  to  buy.*  And  a  statement  by  the  seller, 
at  the  time  of  sale,  thafc  "  the  horse  is  perfectly  quiet  and  free 
from  vice,  the  vendee  may  depend  on  it,"  would  be  a  warranty, 
for  the  freedom  from  vice  would  be  an  essential. 

Where  an  oral  representation  is  made  before  or  at  the  time  of 
making  a  contract,  and  the  contract  is  then  or  afterwards  reduced 
into  writing,  it  is  often  very  difficult  to  decide,  if  the  representation 
is  not  incorporated  into  the  contract,  whether  it  is  a  mere  matter  of 
description  or  commendation,  or  is  a  warranty  or  condition.*  It 
may  have  been  the  inducement  to  the  contract,  or  mere  idle  ampli- 
fication, and,  if  the  inducement,  it  may  have  been  subsequently 
waived  or  dispensed  with,  or  superseded  by  an  existing  written 
term.  If  the  representation  has  been  incorporated  into  the  written 
document,  it  may  or  may  not  be  deemed  an  integral  part  of  the 
contract  going  to  the  root  of  the  bargain.  If  it  is  not  so  considered, 
and  has  not  been  intended  by  the  parties  to  form  an  integral  portion 
of  the  contract,  then  the  fact  that  the  statement  is  inaccurate  or 
untrue  will  not  dissolve  the  contract.®   A  representation  of  intention 

^  Wood  V,  Smith,  $  M.  &  Ry.,  124;  Richardson  v.  Brown,  i  Bing.,  344. 

*  Budd  V,  Fainnaner,  8  Bing,,  48 ;  Richardson  v.  Brown,  id, 

*  Early  V.  Garret,  9  B.  &  C,  928,  at  p.  932 ;  Morley  v.  Attenborongh,  18  L-  J.,  Ex. 
148 ;  3  Ex.,  500  ;  but  sec  also  Bcnj.  on  Sales,  p.  523 ;  Eichhok  v.  Bannister,  34  L.  J., 
C.P.,  105 ;  17  C.  B.  (N.S.),  708. 

*  N.  Y.  Civil  Code,  s.  881,  s.  890;  Hoe  v.  Sanbom,  21  N.  Y.,  552;  Brown  z^. 
M<nit»)mery,  20  N.  Y.  R.,  287. 

*  Bchn  V.  Bnmess,  32  L.  J.,  Q.  B.,  204 ;  3  B.  &  S.,  751 ;  Comfoot  v.  Fowke,  6  M. 
&W..3S8,  370. 

*  Pordage  v.  Cole,  i  Wm.  Saund.,  ed.  187 1,  551 ;  Hopkins  v.  Tanqueray,  23  L.  J., 
C.  P.,  162 ;   15  C.  B.,  130. 
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does  not  amount  to  a  warranty,^  but  a  representation  of  something 
which  is  designed  to  lull  the  vendee's  prudence,  though  apparently, 
but  description,  may  be  in  its  nature  fraudulent,  or  may  amount  in 
effect  to  a  warranty,*  and  silence  on  the  part  of  the  vendor  may  be 
such  a  deceit,  as  where  he  knows  the  vendee  to  be  labouring  under 
some  mistake  or  illusion  as  to  the  nature  of  the  thing  purchased, 
and  suffers  him  to  make  the  bargain  while  under  that  mistake  or 
misapprehension,*  for  fraud,  it  has  been  said,  may  consist  as  well  in 
the  suppression  of  what  is  true  as  in  the  expression  of  what  is  false.* 

What  is  called  and  known  as  a  general  warranty,  that  is,  a 
warranty  not  in  precise  terms,  but  made  as  on  the  words,  "  I  warrant 
this  horse,"  is  not  understood  to  extend  to  patent  defects.  In  other 
words,  it  does  not  extend  to  defects  inconsistent  with  the  warranty, 
of  which  the  buyer  was  then  aware,  or  which  might  easily  have  been 
ascertained  by  him,  without  the  exercise  of  peculiar  skill,  but  it 
extends  to  all  other  defects  than  such  as  may  be  easily  discovered, 
or  are  known  to  the  buyer.*  And  this  rule  exists  because  the 
warranty  does  not  in  fact  operate  as  an  inducement  in  such  a  case. 
Neither  can  the  seller  be  presumed  to  have  warranted  against  a 
manifest  defect  (though  it  is  of  course  competent,  if  he  be  so 
minded,  to  do  so),  nor  the  buyer  to  have  understood  that  he  did 
so.  Thus,  a  general  warranty  of  soundness  would  not  extend  to 
protect  a  vendee,  who  bought  a  horse  knowing,  at  the  time,  it  was 
blind.  And  where  a  race-horse  was  sold  and  the  purchaser  was 
told  by  the  seller  that  it  was  a  crib-biter  and  had  a  splint  (which 
was  apparent),  and  was  warranted  sound,  wind  and  limb,  it  was 
held  that  the  guarantee  did  not  extend  to  these  defects.  But  it 
would  have  been  otherwise,  if  the  vendee  had  not  known,  and 
did  not  examine,  on  the  faith  of  such  warranty,  or  were  himself 
incapable,  as  from  blindness,  of  examining  the  article  for  himself, 
or  the  defect  is  one  requiring  peculiar  skill  or  knowledge  to  dis- 
cover ;  in  all  such  cases  the  warranty  binds.  In  all  these  cases  it  is 
only  the  irresistible  presumption  that  the  vendee  knows  and  is  not 
deceived,  that  absolves  the  vendor  from  the  effect  of  his  warranty.* 

Fraud  in  the  effect  on  the  bargain  makes  the  contract  void- 
able at  the  election  of  the  vendee/  and  has  thus  the  same  effect 
as  a  breach  of  warranty  or  of  condition  ;  the  bargain  may  be 
rescinded,  or,  if  perfected,  an  action  may  be  brought  to  recover 
damages  for  the  consequences  of  the  fraudulent  representation. 
And    these    include  all   acts,  omissions  and    concealments  which 

*  Benham  v.  The  United  Guaiantie  Ass.  Co.,  7  Ex.,  744. 
'  PoweUv.  Edmunds,  12  East.,  6. 

•  Hill  V,  Gray,  I  Stark.,  434 ;  Keates  v.  Lord  Cadogan,  20  L.  J.,  C.  P.,  76 ;  10 
C.  B.,  ^91.  Compare  Horsfall  v,  Thomas,  31  L.  J.,  Ex.,  322,  i  H.  &  C,  90  (since  dis- 
credited in  Smith  V.  Hughes,  6  L.  R.,  Q.  B.,  597,  605) ;  Hopkins  v,  Tanqueray,  23  L.  J., 
C.  P.,  162  J  15  C.  B.,  130;  Birdseyer.  Frost,  34  Barb.,  367  (Am.). 

*  Foster  v.  Charles,  6  Biocr.,  396,  403  ;  per  Park,  J. 

•  Maigetsonv.  Wright,  ib,  tnfr,;  Horsfall z^.  Thomas,  i  H.  &  C,  90;  N.  Y.  C.  Code, 
892,  and  Am.  cases  there  cited.  *  Margetson  v.  Wright,  7  Bing.,  603  ;  8  Bing.,  454. 

'  Clarke  »,  Dickson,  EL  B.  &  E.,  i^;  Rawlins  v.  Wickham,  3  D.  G.  &  J., 
}22 ;  Western  Bank  of  Scotland  v.  Addie,  i  L,  R.,  Sc.,  A.,  156 ;  Oakes  v,  Turquand,  2 
L.  R.,  E.  &I.,  325,  346. 

Digitized  by  VjOOQ IC 


BARGAIN  AND  SALE  OF  SHIPS.  1 29 

involve  a  breach  of  legal  and  equitable  duty,  trust,  or  confidence 
justly  reposed,  or  which  are  injurious  to  another,  or,  in  other 
words,  comprehend  all  acts  by  which  an  undue  and  uncon- 
scientious advantage,  in  breach  of  a  trust  reposed,  is  taken  of 
another.^    To  apply  these  principles  in  the  bargain  and  sale  of  ships  : 

1.  There  must  be  no  misstatement  or  misrepresentation 
in  any  way,  by  advertisement,  notice  or  otherwise,  calculated  to 
mislead  an  intending  purchaser,  on  any  material  point  on  which 
he  cannot  thoroughly  inform  himself. 

2.  There  must  be  no  intentional  or  designed  concealment 
of  any  material  defect,  to  prevent  the  buyer  acquiring  know- 
ledge until  after  the  bargain  has  been  made.  Silence,  if  it 
produces  a  false  impression  on  the  mind  of  the  purchaser,  and 
lulls  him  into  security  in  relation  to  a  concealed  defect,  where 
he  cannot  acquire  knowledge  for  himself,  may,  in  some  in- 
stances, be  Considered  fraud.* 

3.  The  acts  of  the  agent  in  making  or  completing  a 
bargain  within  his  authority  are  those  of  the  principal.  A  nod, 
a  shake  of  the  head,  or  any  motion  or  expressive  gesture  in- 
tended to  induce  the  purchaser  or  the  seller,  respectively,  to 
believe  in  the  existence  of  a  non^existing  fact,  and  which 
might  influence  the  price  of  the  thing  to  be  sold,  will  be 
sufficient  to  set  aside  the  contract.* 

4.  Any  vendor  of  a  chattel,  knowing  that  the  buyer  relies 
upon  his  advice  or  judgment,  thereby  warrants  to  the  buyer 
that  neither  the  seller,  nor  any  agent  employed  by  him  in  the 
transaction,  knows  the  existence  of  any  fact  concerning  the 
thing  sold,  which  would,  to  his  knowledge,  destroy  the  buyer's 
inducement  to  buy.* 

5.  One  who,  under  an  order,  manufactures  an  article,  for  a 
particular  purpose,  warrants  by  the  sale,  that  it  shall  be  reason- 
ably fit  for  that  particular  purpose.* 

6.  The  vendor,  if  also  the  manufacturer,  of  an  article 
warrants,  on  its  sale  to  the  buyer,  that  it  is  free  from  any  latent 
defect,  not  disclosed  to  the  buyer,  arising  from  the  process  of 
manufacture,  and  from  the  use  of  inferior,  defective,  or  im- 
proper materials.® 

'  Story,  Eq.  J.,  I2th  ed.,  vol.  i,  195,  s.  197 ;  i  Fonb.,  Eq.,  Bk.  i,  c.  2,  s.  3. 

*  Hill  V,  Gray,  l  Stark.,  434;  Keates  v.  Lord  Cadogan,  10  C.  B.,  591,  600  ;  but  sec 
p.  ijo,/w/,  prop.  8,  and  Wand  v.  Hobbs,  4  App.  C,  13,  25,  per  Lord  O'Hagan. 

•  Walters  z^.  Morgan,  3  De  G.  F.  &  J.,  724,  per  Lord  Campbell,  L.C.  \  Graves  v. 
Lee?.,  26  L.  J.,  Ex.,  316,  2  H.  &  N.,  210 ;  Hill  v.  Gray,  ib.  sup. 

*  Tbisi>roposition,  fot  clearness,  is  perhaps  stated  more  broadly  than  practice  sanctions, 
but  is  not,  it  is  submitted,  more  stringent  than  justice  would  dictate.  2  Kent  Com.,  4S0 ; 
N.  Y.  Civil  Code,  s.  881  j  Laing  v.  Fidgeon,  6  Taunt,  108 ;  Jones  v.  Bright,  5  Bing., 
53 J ;  Smith  v,  Hughes,  6  L.  R.,  Q.  B.,  597  ;  Hill  v.  Gray,  a.  sup.  Sec  Ward  v,  Hobbs, 
4  App.  C,  13 ;  Hoe  v,  Sanborn,  21  N.  Y.  (Am.),  552. 

»  Randall  v.  Newson,  2  Q.  B.  D.,  102 ;  N.  Y.  Code,  s.  884  ;  Josling  v,  Klngsford,  13 
C.  B.,  N.  S.,  447;  3a  L.  J.,  C,  P.,  94 ;  Brown  v,  Edgington,  2  M.  &  G.,  279 ;  Wieler  tp. 
Schilitti,  17  C.  B.,  619,  622;  25  L.  J.,  C.  P.,  89;  Jones  v.  Bright,  5  Bing., 
533»  S4<^  and  Merchantable;  Laing ».  Fidgeon,  ib.  sup.;  Jones ».  JUst,  j  L.  R.,  Q.  B.,  197. 

•  Rtodall  V.  Newsdn,  2  Q.  B.  D.,  102 ;  K.  Y.  Code,  s.  883 ;  Jones  v.  Bright,  ?  Bing., 
533>  54^  J  Mellish  v.  Motteilx,  1  Pcake  N.  P.  C,  115,  see  p.  impost;  Josling »! Kings- 
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7.  Any  specific  article  sold  of  which  the  qualities  may  be 
known  by  inspection,  and  which  can  be  inspected,  is  warranted 
only  to  the  purchaser,  if  his  natural  vigilance  has  been  lulled 
by  artifice,  or  he  has  been  thrown  off  his  guard.*  If  the  buyer 
is  under  a  mistake,  of  which  the  vendor  is  ignorant  or  of  which 
he  is  aware,  and  the  vendor  does  nothing  directly  or  indirectly 
to  bring  it  about,  there  is  no  warranty.* 

8.  Ordinarily  the  law  will  not  assist  a  purchaser  to  rescind 
a  contract  on  the  ground  of  fraud,  where  he  has  not  suffered 
injury  and  damage,  nor  when  the  fraud  was  known  before  the 
bargain,  and  both  parties  were  equally  well  informed,  "  Sdentta, 
utrinque  par ^  pares  contrahentes  facity^  *  for  no  one  is  deceived.* 
But  a  warranty  is  not  nullified,  if  action  is  not  immediately 
taken  to  set  aside  the  contract,  on  discovery  that  there  has  been 
a  breach,  or  that  a  fraud  has  been  practised,  though  adverse 
conclusions  would  be  drawn  from  unreasonable  inertness.* 

9.  The  seller  is  not  bound  to  communicate  facts  to  his  own 
prejudice  that  are  not  material,  nor  disclose  every  defect, 
especially  such  defects  as  a  reasonable  care  and  vigilance,  with 
the  opportunity  of  inspection,  will  disclose  to  the  buyer  himself. 
It  is  not  a  legal  duty  to  correct  mistakes  which  proceed  from 
errors  of  judgment,  in  relation  to  the  subject-matter,  where 
there  is  no  equitable  obligation  to  speak  ;  or  to  announce  and 
indicate  defects,  of  which  the  buyer  has  actual  or  constructive 
notice,  or  wilfully  disregards.® 

10.  Fraud,  in  the  contemplation  of  law,  may  be  said  to 
include  all  acts,  omissions  and  concealments  which  involve  a 
breach  of  legal  and  equitable  duty.  Wherever  the  law  implies 
a  relationship  of  trust  and  confidence,  the  breach  of  that  re- 
lationship, and  of  the  duties  it  imposes,  is  a  fraud.''  It  may  exist 
without  a  corrupt  motive  or  dishonesty,  as  a  bai^in  founded 
upon  false  representations,  made  in  mistake,  will  be  avoided.* 

ford,  32  L.  J.,  C.  P.,  94 ;  13  C  B.  (N.  S.),  447.  But  not  if  the  vendee  has  notice  by  the 
price  paid,  or  by  the  character  of  the  article,  or  surrounding  circumstances^  that  it 
IS  not  warranted.     Horsfall  v,  Thomas,  I  H.  &  C,  90. 

»  Barr  v.  Gibson,  3  M.  &  W.,  390;  Hors&U  v.  Thomas,  i  H.  &  C,  90,  discredited 
in  Smith  v,  Hughes,  6  U  R.,  Q.  B.,  597,  605. 


«  Smith  «/.  Hughes,  6  L.  R.,  Q.  B.,  597 ;  Freeman  v.  Cooke,  2  Ex.,  663  ;  18  L.  J., 
•^ -  '-  -  Wa 

Vernon  v.  Keys,  12  East,  637,  638,  4  Taunt.",  488  (Ex.  Ch.). 


-      -  .    .       ,  j97'f  Free  .      _ 

Ex.,  p.  119;  Bodger  v.  Nicholls,  28  L.  T.  (N.  S.),  441 ;  Ward  v,  Hobbs,  4  App.  C,  13, 22. 
»  Irvine  v.  Kirkpatrick,  7  Bell,  Sc  App.,  186,  237;  Story,  Eq.  J.,  ss.  197,  203; 


*  Knight  V,  Maijuribanks,  11  Beav.,  348;  Moens  v.  Heyworth,  10  M.  &  W.,  147; 
Polhill  V,  Walter,  3  B.  &  Ad.,  114;  Flint  v.  Woodin,  9  Hare,  618;  Smith  v,  Kay, 
7  H.  of  L.,  75a  •  Head  v.  Tattersall,  7  L.  R.,  Ex.,  7, 


Huches,  sup.,  at  p.  605. 

^  Story,  Eq.  Jurisp.,  vol.  i.,  s.  197 ;  Marsh,  on  Ins.,  Bk.  i,  ch.  11.,  s.  3;  2  Kent's 
Comm.,  4th  ed.,  484,  485. 

•  Mocns  V.  Heyworth,  10  M.  &  W.,  157;  WDde  v,  Gibson,  i  H.  of  L.,  633;  Danid 
V,  Mitpheil,  I  Story  (Am.),  172.  Any  breach  of  duty  which,  without  an  actually 
frandulent  intent,  gains  (qy.  procures)  an  advantage  to  the  person  in  fault,  or  any 
one  claiming  under  him,  by  misleading  another  to  his  prejudice,  or  to  the  prejudice  of  any 
one  claiming  under  him,  is  a  constructive  fraud,  N.  Y.  C.  Code,  s.  758. 
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1 1.  The  agent's  fraud,  to  bind  the  principal,  must  be  within 
the  scope  of  his  implied  authority  at  the  time  it  is  committed, 
and,  apparently,  in  furtherance  of  "  whatever  is  usual  to  cany 
out  the  object  of  his  agency."  An  agent  can  never  have 
authority,  either  actual  or  ostensible,  to  do  an  act  which  is,  and 
is  known  or  believed  by  the  person  with  whom  he  deals  to  be, 
a  fraud  upon  the  principal.* 

12.  A  statement  made  without  knowledge  by  a  principal 
or  agent  in  selling  an  article,  to  secure  a  benefit  to  the  principal 
or  to  deceive  the  buyer,  is  a  warranty  of  the  vendor's'  belief  in  the 
truth  of  the  statement  made,  and  is  a  fraud  at  the  peril  of  the 
person  making  it  Knowledge  of  the  falsehood  is  not  necessary 
if  it  has  been  made  with  the  above  motives,  i^.,  fraudulently.* 

To  apply  these  general  rules  to  the  bargain  and  sale  of  ships : 
A  ship  was  offered  for  sale  in  1817,  and  was  described  as  having 
been  built  in  18 16,  at  Chepstow,  of  the  best  English  oak,  and  as  of 
400  tons  burden.  The  counsel  for  the  vendor  proposed  to  show 
that  the  ship  was  in  fact  built  of  the  best  oak  which  the  west  of 
England  produces.  The  L.C.J,  considered  this  of  no  moment,  as 
the  vessel  was  declared  to  have  been  built  in  18 16,  and  had  in  fact 
been  launched  the  year  before.  The  vendors  had  depended  on,  and 
been  misled  by,  a  false  representation  held  out  to  them.  A  person 
ought  either  to  be  silent  or  speak  the  truth  ;  and  in  case  he  spoke  at 
all,  he  was  bound  to  declare  the  real  fact*  The  misstatement, 
though  only  of  a  year,  was  held  material  in  a  ship  of  only  two 
years  old,  tliough  possibly  of  small  moment  had  it  been  a  question 
of  twenty-five  or  twenty-six  years  ;  but  a  statement  made,  which  is 
only  a  matter  of  belief,  and  cannot  be  positively  verified  or  dis- 
proved, but  which  is  a  mistake,  will  not  subject  the  party  making 
it  to  an  action.*  And  the  law  will,  in  certain  cases,  assume  that  it 
is  the  duty  of  a  man  to  know  certain  facts,  and  will  not  allow  him 
to  plead  forgetfulness  as  an  excuse,  if  he  in  the  discharge  of  his 
duty  ought  to  have  remembered  :  ^  but  it  would  be  otherwise  if  he 
had  no  duty  to  remember,  as  where  a  brother,  being  asked  his  sister's 
fortune,  misrepresented  it  to  the  suitor.* 

A  stipulation  that  "errors  of  description  shall  not  avoid  a 
contract,  or  shall  be  the  subject  of  compensation,  or  both,  does  not 
take  away  the  right  of  rescission  for  fraud,  nor  for  mistake,  where 
such  mistake  is  in  a  matter  essential  to  the  inducement  of  tJie  con- 
tract,''  and  is  not  capable  of  exact  and  entire  compensation.*  And 
the  same  rule  applies  to  the  condition,  "  the  ship,  &c.,  to  be  taken 

•  Abb.  on  Ship.,  92  ;  N.  Y.  Code,  s.  1224  ;  Grant  v,  Norway,  20 L.  J.,  C.  P.,  93 ;  10 
C.  B.,  665,  688 ;  Mackay  v.  The  Com.  Bank  of  New  Brunswick,  $  L.  R.,  P.  C,  394* 
415 ;  Barwick  v.  The  Eng.  Joint  Stock  Bank,  2  L.  R.,  Ex.  259 ;  Cargill  v.  Bower,  10 
Ch.  D.,  502.  '  Evans z/.  Edmonds,  13  C.  B.,  786,  per  Maule,  J.;  Swift  v.jewsbury, 
9  L.  R.,  Q.  B.,  315 ;  Morehead  v,  Eades,  3  Bash  (Am.),  121. 

'  Fletdier  v.  Bowsher,  2  Staikie,  565,  per  Abl>ott,  L.  C.  J. ;  Evans  v.  Edmonds,  13, 
C.  B.,  777,  786,  per  Maule,  T.  *  Jendwinfc  v.  blade,  2  Esp.,  572. 

•  Burrowes  v.  Lock,  10  Yes.,  470.         •  Merewether  v,  Shaw,  2  Cox,  134. 

^  Robinson  v.  Musfiriave,  %Q.  ik.  P.,  469 ;  Dobell  v,  Hutchinson,  3  Ad.  &  E.,  355 ; 
N.  Y.  Code,  s.  840 ;  Pickering  v,  Dowson,  4  Taunt.,  778,  at  p.  785. 

•  Sherwood  v,  Robins,  3  Car.  &  P.  339. 
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With  all  faults."  Such  a  condition  limits  the  responsibility  of  the 
vendor  as  to  patent  defects,  but  not  as  to  latent  defects  fraudulently 
concealed.*  The  ship  "Juno"  was  sold  by  description:  the  hull 
was  stated  to  be  "  nearly  as  good  as  when  launched,"  and  she  was 
sold  "  with  all  faults  as  she  now  lies."  The  hull  was  in  fact  worm- 
eaten,  and  the  keel  was  broken,  and  the  ship  could  not  have  been 
made  seaworthy  without  considerable  outlay.  She  was  kept  con- 
stantly afloat  to  conceal  these  defects.  The  court  said,  "  It  signifies 
nothing  that  the  agent  framed  the  description  without  knowing 
anything  of  the  matter :  whether  a  man  represents  a  thing  different 
from  what  he  knows  it  to  be,  or  whether  he  makes  a  representa- 
tion which  he  does  not  know  at  the  time  to  be  true  or  false,  if,  in 
point  of  fact,  it  turns  out  to  be  false."*  And  the  fact  that  a  "  ship  and 
stores"  were  "sold  with  all  faults  as  they  now  are,"  the  year  of  her 
launching  being  misstated,  was  held  to  release  the  purchaser  from 
his  bargain,  and  make  the  vendor  liable  in  damages  for  the  deceit.' 
The  seller  of  a  ship  is  bound  to  disclose  all  latent  defects  known  to 
him,  and  the  words  "  to  be  taken  with  all  faults  "  does  not  qualify 
the  rule.*  But  where  the  purchasers  were^  allowed  to  inspect  a  ship, 
and  it  was  sold  subject  to  the  condition,  "the  vessel  and  her 
stores  to  be  taken  with  all  faults  as  they  now  lie,  without  any 
allowance  for  weight,  length,  quality,  or  any  other  defect  whatever," 
the  vendor  was  protected  from  the  consequences  of  a  misrepresen- 
tation, to  the  effect  that  the  ship  was  copper  fastened,  when  it  was 
not,  and  was,  as  the  vendors  knew,  leaky.  In  this  case,  moreover, 
the  vendors  had  actually  examined  the  ship  before  buying  it,  and 
also  inspected  the  inventory  by  which  she  had  been  purchased. 
And  the  court  said,  the  meaning  of  selling  "with  all  faults"  is  that 
the  purchaser  shall  make  use  of  his  eyes  and  understanding  to 
discover  what  faults  there  are.* 

And  Lord  Ellenborough,  adopting  this  view,  more  strongly 
discredited  the  earlier  decision  of  Mellish  v,  Motteux,®  by  declaring 
that  a  sale  with  all  faults  threw  on  the  buyer  the  risk  of  latent  or 
secret  faults  unless  the  seller  by  positive  means  rendered  it  im- 
possible for  the  purchaser  to  detect  the  latent  faults.  A  ship  was 
sold  and  described  as  "in  excellent  condition  :"  in  fact,  twenty-six 
of  the  floor  timbers  were  broken,  and  the  vessel  was  not  seaworthy  ; 
and  although  Lord  Ellenborough  assailed  Lord  Kenyon's  judgment, 
and  declared  that  there  was  no  fraud,  it  was  not  necessary  to  the 
decision  of  this  case.''  In  Mellish  v.  Motteux,  the  defects  could  not 
be  discovered,  as  the  ship  was  kept  and  sold  in  ballast  designedly ; 
and  Lord  Kenyon  said,  "  this  was  a  latent  defect,  which  the  vendee 
could  not  by  any  attention  whatever  possibly  discover,  and  which 
the  vendor  knew  and  ought  to  have  disclosed."  Ld.  Ellenborough, 
in  his  judgment,  said — 

•  Schneider  v.  Heath,  3  Camp.,  506;  but  see  Ward  v,  Hobbs,  4  App.  C,  13. 

•  /J.  '  Fletcher  v,  Bowsher,  2  Starkie,  561. 

•  Mellish  V.  Motteux,  i  Feake,  N.  P.  C,  115. 

•  Kckering  v,  Dowson,  4  Taunt.,  779,  784,  per  Heath,  J. 

•  I  Peake,  N.P.C.,  115  (1782).         »  Baglehole  v.  Walters,  3  Camp.,  154,  155. 
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"  Where  an  article  is  sold  with  all  faults^  I  think  it  is  quite  immaterial  how 
many  belonged  to  it  within  the  knowledge  of  the  seller,  unless  he  usol  some 
artifice  to  disguise  them  and  prevent  their  being  discovered  by  the  purchaser* 
The  very  object  of  introducing  such  a  stipidation  is  to  put  the  purchaser  on  his 
guard,  and  to  throw  upon  him  the  burthen  of  examining  sdl  Caidts,  both  secret 
and  apparent.  I  may  be  possessed  of  a  horse  I  know  to  have  many  ^ults,  and 
I  wish  to  get  rid  of  him  for  whatever  sum  he  will  fetch.  I  desire  my  servant  to 
dispose  of  him,  and,  instead  of  giving  a  warranty  of  soimdness,  to  sell  him 
with  all  faults.  Having  thus  laboriously  freed  myself  from  responsibility, 
am  I  to  be  liable,  if  it  be  afterwards  discovered  that  the  horse  was  unsound  ? 
Why  did  not  the  purchaser  examine  him  in  the  market,  when  exposed  to  sale  ? ' 
By  acceding  to  buy  the  horse  with  all  faults,  he  takes  upon  hmiself  the  risk 
of  latent  or  secret  faults,  and  calculates  accordingly  the  price  which  he  gives. 
It  would  be  most  inconvenient  and  unjust  if  men  could  not  by  using  the 
strongest  terms  which  language  affords  obviate  disputes  concerning  the  quality 
of  the  goods  which  they  sell  In  a  contract  such  as  this,  I  think  there  is  no 
fraud,  unless  the  seller  by  positive  means  renders  it  impossible  for  the  purchaser 
to  detect  latent  faults."* 

This  decision  has  in  effect  governed  contracts  of  sale  "with  all 
faults,"  and  is  the  leading  case  authoritatively  establishing  the  law  on 
the  subject  of  sales  absolutely  without  warranty,  and  on  which  the 
seller  expressly  excludes  any  warranty.  The  language  employed, 
although  general  and  very  strong,  must  not  be  extended  beyond  its 
precise  application.  A  man  who  sold  an  animal  which  he  knew 
was  afflicted  with  a  latent  infectious  disease  would  hardly,  but  for 
a  recent  decision,'  have  been  considered  protected  by  selling  it  with 
all  faults.  The  word  "  faults,"  with  the  latitude  of  meaning  attached 
to  it  in  horse-dealing,  does  not  cover  a  fatal  disease.*  And  yet 
there  can  be  little  doubt  that  the  principle  of  the  earlier  decision, 
pushed  to  its  furthest  limit,  has  induced  laxity  in  dealing,  and 
also  an  apparent  conflict  in  the  application  of  the  law. 

The  rule  in  Mellish  v.  Motteux  would  appear  much  more  just. 
Lord  EUenborough  considers  the  law  to  be,  that  a  vendor  may,  it 
there  is  any  opportunity  of  examination,  protect  himself  in  any  sale 
by  the  proviso  "  sold  with  all  faults,'*  unless  the  seller  has  adopted 
means  to  conceal  them,  even  from  latent  or  secret  faults.  To  make 
the  words  "  all  faults  "  include  also  "  all  diseases,  all  rottenness  of 
timbers,  all  unseaworthiness,  whether  caused  by  age,  worms,  or 
other  causes,"  is  to  offer  an  express  meaning  in  favour  of  dishonesty, 
and  in  its  assistance  and  interest,  which  the  words  would  not 
naturally  bear.  The  word  "  faults  "  can  scarcely  be  supposed  to  imply 
defects,  viz.,  unseaworthiness,  going  to  the  very  root  of  the  con- 

>  In  Mellish  v.  Motteux,  i  Pcalcc,  N.  P.  C.  115,  Lord  Kenyon  places  his  judgment 
expressly  on  the  impossibUity  of  the  buyer's  discoverine  the  defect,  and  of  its  beinf  known 
to  the  seller.  In  other  wori,  he  establishes  it  to  be  the  duty  of  the  seller  to  disdose  any 
latent  defect  which  the  buyer  cannot  on  examination,  "by  any  attention  whatever,  possibly 
discover."  «  Bagldiole  v.  Walters,  3  Camp.,  156. 

•  Ward  V.  Hobbs,  4  Ap.  C,  13,  which  case,  although  it  docs  not  directly  establish, 
that  the  vendor  knew  that  the  pigs  he  sold  were  diseased,  raises  a  strong  presumption, 
from  the  terms  of  side,  that  he  did.  The  learned  judge,  who  tried  the  cause,  thought,  there 
was  some  evidence  that  the  vendor  knew  the  pigs  were  diseased,  at  the  time  of  sale,  and 
the  House  of  Lords  held  that  a  sale  with  all  Uults,  with  the  opportunity  of  inspection, 
would,  under  the  circumstances,  enable  him  to  defeat  the  claim  of  the  vendee  to  recover 
the  price  paid.  *  Benj.  on  Sale,  2nd  ed.,  504,  and  cases  there  cited. 
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sideration  dolus  dans  causam  contractui,  and  without  which  the 
contract  would  not  have  been  made.^ 

In  Pickering  v.  Dowson,*  the  court,  Heath,  Chambr^,  and  Gibbs, 
T  J.,  accept  Mellish  v.  Motteux  as  having  been  expressly  overruled 
by  Baglehole  v.  Walters,  and  confirmed  the  rule  that,  unless  the 
seller  adopts  positive  means  to  conceal  defects,  a  sale,  **  with  all 
faults,"  with  the  means  of  inspection  open  to  the  buyer,  covers  as 
well  latent  as  patent  defects.  The  precise  point  of  difference 
between  Lords  Kenyon  and  EUenborough  being,  that  the  former 
considered  the  seller  under  an  obligation  to  disclose  any  defect, 
which  the  buyer  had  no  means  of  discovering,  and  the  latter  held 
that  the  seller  was  under  no  obligation  to  point  out  defects,  if  he 
did  not  purposely  conceal  them.  The  decision  in  Ward  v.  Hobbs, 
anU,  p.  133,  n.  2,  is  in  accord  with  this  latter  view. 

But,  the  dictum  of  Lord  EUenborough  notwithstanding,  Lord 
St  Leonards  held  Mellish  v,  Motteux  to  be  the  proper  exposition 
of  the  law,  and  that  "  where  the  defect  is  a  latent  one,  and  the 
purchaser  cannot  by  the  greatest  attention  discover  it,  if  the  vendor 
be  aware  of  it,  and  do  not  acquaint  the  purchaser  with  the  fact,  the 
contract  is  not  binding  at  law  or  in  equity,  although  he  bought  with 
all  faults."  The  condition  excuses  the  seller  from  stating  the  faults 
within  his  own  knowledge,  but  he  must  not  use  any  artifice  to 
conceal  them  from  the  buyer ;  and  if  the  seller  conceal  that  which 
he  ought  to  communicate,  it  will  render  the  contract  null  and  void.' 
The  question  in  such  cases  is  therefore  resolved,  where  inspection  is 
possible,  into  the  consideration,  what  defects  ought  to  be  com- 
municated, or  will  amount  to  fraud  if  not  divulged  ?  The  purchaser 
cannot  recover  unless  he  prove  fraud  on  the  part  of  the  seller. 
Mere  non-communication  is  not  sufficient  to  avoid  the  contract: 
it  must  be  fraudulent  The  question  is,  for  the  jury, — Is  the  conceal 
ment  under  the  circumstances  fraudulent,  or  was  it  a  mere  ignorance 
or  lapse  of  memory  of  the  seller  ?  *  the  further  question  being, 
was  the  fraud  also  of  such  a  nature  as  that,  without  it,  the  contract 
would  not  have  been  made }  It  need  not  necessarily  be  the  sole, 
but  it  must  be  an  essential  cause  of  the  contract.  If  a  fraud  has 
been  committed  to  a  particular  end,  and  that  end  has  been  at^ 
tained,  the  person  who  has  committed  it,  cannot  deny  its  materiality.* 

On  the  words,  "  The  vessel  with  her  stores  to  be  taken  with  all 
faults,  without  allowance  for  any  defects  whatsoever,"  a  vessel  was 
sold  as  "copper  fastened,"  being  only  partially  copper  fastened. 
The  court  decided  that  the  exception  of  faults  and  defects  was 
governed  by  the  term  copper  fastened,  and  that  the  condition  was 
that  the  seller  refused  to  be  responsible  only  for  any  faults  which  a 

*  Attwood  V.  Small,  6  CI.  &  F.,  232 ;  Smith  v,  YLslj,  7  H.  of  L.  C,  750,  775. 

»4Tatint.,  784(i8t3)- 

>  Sttgdeii,  Vend.  &  P.,  14  ed.,  333,  citing  Mellish  v.  Mottcox;  Peake,  N.  P.  C,  115. 
iSor  also  Ward  9.  Hobbs,  4  App.  C,  13,  at  p.  21,  per  Earl  Cairns,  L.C. 

*  Early  v.  Garrett,  9  R  &  C.,  928,  932,  per  Parke,  J.  ;  seezUso  Bodger  v,  Nicholls,  28 
L.  T.  (N.  S.),  441,  445- 

»  Pulsford  V.  Richards,  17  Beav.,  87 ;    Smith  v.  Kay,  7  H.  of  L.,  750;  Attwood 
V,  Small,  6  CL  &  F.,  232 ;  Clough  r.  L.  &  N.  W.  Rl.,  7  L.  R.,  Ex.,  26. 
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copper-fastened  ship  might  have.  The  defect  was  disqoverable  pre- 
sumably on  examination,  and  the  purchaser  had  a  full  opportunity 
of  examining.  Yet  it  was  held  that  the  vendor  must  supply  a  ship 
answering  to  the  description,  and  "with  all  faults  "  meant  consistently 
with  its  being  the  thing  described.^  But  the  addition  of  the  words, 
**  or  error  whatsoever,"  was  held  to  exonerate  the  vendor  from  the 
consequences  of  his  warranty  in  selling,  as  "a  teak-built  ship,  A  i, 
well  adapted  for  a  passenger  ship,"  a  vessel  which  was  not  teak- 
built,  or  A  I,  or  fit  to  be  a  passenger  ship.  The  word  "  error  "  was 
held  to  exclude  all  liability  in  respect  of  misdescription,  and  the 
exception  was  considered  equivalent  to  an  express  declaration  that 
the  vendor  would  not  warrant,  except  as  to  jfraud,  and  would  not 
be  liable  for  any  words  of "  unintentional  misdescription."  The 
misdescription  could  hardly  have  been,  in  fact,  unintentional.  The 
protecting  clause  was  as  follows  : — "  The  vessel  and  her  stores  to 
be  taken  with  all  faults,  as  they  now  lie,  without  any  allowance  for 
deficiency  in  length,  weight,  quantity,  quality,  or  any  defect  or  error 
whatever."*  This  decision,  sanctioned  by  the  high  authority  of 
Parke,  B.,  seems  barely  consistent  with  thatlast  cited. 

On  a  sale  by  auction,  one  of  the  conditions  of  sale  being,  "  If 
any  mistake  be  made  in  the  description,  or  any  other  material  error 
shall  appear  in  the  particulars  of  sale,  such  mistake  or  error 
shall  not  annul  the  sale,  but  a  compensation  shall  be  made," 
it  was  ruled  by  Parke,  J.,  that  if  the  misdescription  was  a 
wilful  and  designed  one,  and  had  been  inserted  by  any  one  em- 
ployed to  make  the  plan,  it  would  be  a  fraud  adopted  by  the 
vendors,  and  would  annul  the  bargain,  but  if  it  had  originated  in 
error  it  would  not,  and  that  the  burthen  of  proving  fraud  lay  on  the 
person  charging  it*  This  accords  with  a  ruling  of  Ld.  Ellen- 
borough's  in  a  prior  case  on  the  words,*  "  that  an  error  in  description 
shall  not  vitiate  the  sale,  but  allowance  must  be  made  for  it,"  viz., 
that  such  a  condition  was  meant  to  guard  against  unintentional  errors, 
not  to  compel  the  purchaser  to  complete  tiie  contract  if  he  had  been 
designedly  misled.*  And  where  a  vendor  described  land  as  being 
in  a  high  state  of  cultivation,  when  it  was,  in  fact,  impoverished,  and 
as  being  within  a  ring  fence,  when  it  was  not,  the  variance  in  each 
case  being  the  object  of  sense,  it  was  held  that  no  warranty  existed, 
and  that  a  warranty  would  not  be  implied  to  cover  defects  which 
are  plainly  the  objects  of  sense.® 

With  respect  to  sales  by  auction  ordinarily,  it  may  be  stated 
that  any  improper  contrivance  which  is  akin  to  fraud  will  vitiate  the 
sale,  and  will  form  a  ground  for  avoiding  it  or  setting  it  aside.^  The 

^  Shq>beid  v.  Kain,  5  B.  &  Aid.,  24a  This  dedsion  most  certainly  be  considered 
in  conflict  with  the  prior  case  of  Baglehole  v.  Walters,  3  Camp.,  154,  and  practically  as 
overmliog  it ;  bat  Mr  Ward  v,  HoblM,  4  App.  C,  13  ;  and  Bcxizer  v.  Nicholls,  28  L.  T. 
(N.  S.),  44if  445-  *  Taylor  v.  BuUen,  5  Ex.,  779. 

»  Wright  r.  Wilson,  I  Moa  &  R.,  207.     *  Duke  of  Norfolk  v.  Worthy,  i  Camp.,  337. 

•  />.  340;  Stewart  v.  Ailiston,  1  Mer.  26;  Maddcy  v.  Booth,  2  De  G.  &  S.,  718; 
Ayles  V.  Cox,  16  Beav.,  23  ;  Powell  v.  Doabble,  Sngd.  v.  &  P.,  13th  ed.,  23 ;  14  ed.,  m 

•  Dyer  v.  Haigrare,  10  Ves.,  506;  Jenmn.Q:s  v.  Broiighton,  5  De  G.,  M.  &  G.,  126 ; 
and  cases  cited,  p.  127.  '  Delves  v.  Delves,  20  L.  R.  Eq.,  77. 
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employment  by  a  seller  at  a  sale  by  auction,  without  the  knowledge 
of  the  buyer,  of  any  person  to  bid  at  the  sale  (as  a  puffer  or  sweet- 
ener, as  it  is  termed),  without  an  intention  on  the  part  of  such  bidder 
to  buy,  or  on  the  part  of  the  seller  to  enforce  the  bid,  is  a  fraud 
upon  the  buyer,  which  entitles  him,  since  1867,  to  rescind  his  pur- 
chase.* Formerly  the  courts  of  equity  and  of  common  law  were 
not  agreed  on  this  point,  and  in  equity  the  employment  of  a  person 
to  bid,  and  to  protect  the  property  from  a  sale  below  its  reserve 
value,  was  not  held  to  be  a  fraud,  even  if  not  notified  to  the  other 
bidders  present*  Thus,  where  an  estate  was  sold  at  the  suit  of  ar 
mortgagee,  with  liberty  to  all  parties  interested  in  the  estate  to  bid, 
and  the  auctioneer  stated  in  the  sale-room  that  the  sale  was  without 
reserve,  but  that  the  parties  were  at  liberty  to  bid,  and  a  purchaser 
was  run  up  by  the  mortgagee,  acting  as  a  puffer,  from  ;f  15,000  to 
;f  19,000,  it  was  held  that  the  buyer  was  bound  by  his  bidding. 
Ordinarily  a  sale,  declared  to  be  "  without  reserve,"  implies  that  no 
person  interested  in  the  property  will  bid,'  and  such  a  statement  or 
promise  ought  to  be  construed  strictly.*  It  was  held  that  if  the 
words  "  without  reserve,"  used  by  the  auctioneer,  and  not  printed, 
had  stood  alone,  the  purchaser  would  have  been  discharged  from  his 
obligation  ;  but  as  the  auctioneer  at  the  same  time  stated  that  the 
parties  interested  in  the  estate  had  liberty  to  bid,  he  was  not  In 
the  same  case,*  however,  a  misdescription  of  the  property  was  held 
to  be  fatal,  and  the  purchaser  was  relieved. 

The  particular  misdescription  in  question  was  that  the  property 
specified  "  had  let  for  £2(^  iss.,  and  was  now  in  hand."  It  was  a 
fact  that  the  last  tenant  had  nominally  paid  £2(^  1 5s.,  and  that  the 
tenant  who  preceded  him  paid  a  still  higher  annual  rent ;  but  the  last 
tenant  had  left  a  year  and  a  half,  and  a  treaty  to  let  at  ;^225  had 
gone  off  by  the  proposing  tenant  paying  ;f  20  to  be  off  his  bargain. 
The  tenant  at  ;f290  iSs.  had,  moreover,  had  concessions  made  to 
him,  in  effect  reducing  his  rent  to  ;^290  iSs.  for  \%  year.  This 
was  held  to  be  fraudulent ;  and  the  particulars  containing  representa- 
tions which  were  untrue,  and  calculated  to  increase  the  apparent 
value  of  the  property,  the  court  dissolved  the  bargain,  stating 
that  it  "  required  good  faith  in  the  conditions  of  sale,  and  looks 
strictly  at  the  statements  contained  in  them." 

In  the  same  case  the  materiality  of  various  representations 
was  considered,  and  it  was  held  important,  and  a  ground  of  com- 
pensation, that  the  omission  to  state  that  certain  tenants  had  given 
notice  to  quit  had  been  made,  although  this  fact  had  been  notified 
as  to  other  tenants.  The  omission  was  in  consequence  a  misrepre- 
sentation, which,  if  wilful  and  designed,  would  have  been  a  ground 

^  30  &  31  Vict.  c.  48,  assimilating  the  rule  as  to  sales  of  land  at  equity  and  at  law. 
GillUt  V.  GUliat,  9  L.  R.,  Eq.,  60 ;  N.  V.  Code,  s.  goi 

*  Smith  z/.  Clarke,  12  Ves.,  477  ;  Woodward  v.  Miller,  2  Coll.,  279 ;  Flint  v.  Woodin» 
9  Hare,  618  ;  Bramley  v,  Alt,  3  Ves.  620  ;  ConoUy  v.  Parsons,  3«/.,  625  n. 

'  Meadows  v.  Tanner,  5  Madd.,  34;  Cults  v,  Salmon,  16  Jur.,  623. 

*  N.  Y.  Code,  s.  899,  900. 

*  Dimmockv.  Halleit,  2  L.  R.,  Ch.,  21. 
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of  rescission,  but  being  accidental,  and  not  wilful,  sounded  merely 
in  damage.  In  many  cases  serious  errors  in  representation  have  led 
to  rescission  :  as  instances  ;  where  property  let  at  a  rack  rent  was 
sold,  as  let  at  a  ground  rent ;  ^  where  an  under  lease  was  sold  as  a 
lease ;  *  where  an  estate  sold  as  freehold  was  in  part  copyhold ;  *  and 
where  a  house  partly  brick  and  partly  timber  had  been  described  as 
brick  built ;  *  and  where  a  vendor  by  mistake  sold  as  freehold  what 
was  in  fact  leasehold,  and  which  was  not  his  own,  but  the  vendee's 
'  property,  the  vendor  only  having  a  chattel  interest,  the  court  set 
aside  the  bargain  on  the  ground  of  mutual  mistake  merely,  without 
fraud.  The  maxim,  ignorantia  juris  haudexcusat,  was  held  to  apply 
to  public  and  not  to  private  right  by  the  use  of  the  word  jus.^ 

The  courts  of  equity,  as  a  rule,  interfere  and  set  aside  a  sale  where 
there  has  been,  i.  mutual  mistake;  2.  fraud;  3.  improper  conduct 
in  the  management  of  a  sale  ;  and  by  improper  conduct  is  meant 
something  which,  although  not  fraudulent,  borders  upon  fraud,®  and 
since  the  Act  of  1867''  the  employment  of  a  single  puffer  is  such  an 
improper  act  as  will  nullify  a  sale,  unless  the  right  to  employ  a 
person  to  bid  up  to  the  reserved  bidding  is  expressly  stipulated  for, 
and  it  is  not  enough  to  state  that  there  is  a  reserved  price, 
but  it  must  also  be  stated  that  a  right  to  bid  is  reserved  in 
order  that  some  person  may  bid  on  behalf  of  the  seller ;  *  and  the 
employment  of  more  than  one  person  to  bid  has  always  been  con- 
sidered, even  in  equity,  a  fraud  upon  the  purchaser ;  •  and  at  law, 
before  the  Judicature  Act,  the  private  employment  of  a  person  to 
bid,  who. actually  bids,  vitiated  the  sale,  although  there  was  no  noti^ 
fication  that  the  sale  was  without  reserve.^®  And,  presumably,  the 
•rule  now  enforced  by  statute  would  have  been  spontaneously 
applied  at  law,  to  ordinary  sales  of  personalty,  unless  the  vendor 
specifically  guarded  himself  against  the  employment  of  a  puffer  by 
indicating  that  the  sale  was  not  without  reserve,  and  by  limiting 
the  biddings  of  the  puffer  to  the  reserved  price.  A  property  may 
honestly  be  put  up,  with  a  price  affixed  below  which  it  is  not  to  go, 
and  a  seller  may  always  reserve  to  himself  by  his  conditions 
liberty  to  bid,  or  to  employ  an  agent  to  bid  for  him."   But  the  vendor 

is  not  at  liberty  to  resort  to  secret  proceedings  to  entrap  purchasers.^ 

« 

^  Stewart  v,  Alliston,  I  Mer.,  26. 

«  Madeley  v.  Booth,  2  Dc  G.  &  Sm.,  718. 

»  Ayles  V.  Cox,  16  Beav.,  23. 

*  Sngden,  V.  &  P.,  13th  ed.  23,  14th  ed.  29  ;  Powell  v,  Doubble. 

^  Jones  V,  Clififord,  3  Ch.  D.,  779,  792 ;  Bingham  v,  Bingham,  I  Ves.  Sen.,   126  ; 
Cooper  V,  Phibbs,  2  L.  R.,  H.  of  L.,  149,  164. 

*  Delves  v.  Delves,  20  L.  R.,  Eq.,  77. 

^  30  &  31  Vic.  c.  48,  limited,  however,  to  sales  of  land. 

*  Gilliat  V,  GUliat,  9  L.  R.,  Ea.,  60. 

>  Morthner  v.  Bell,  i  L.  R.,  Ch.,  10  ;  Smith  v.  Clark,  12  Ves.  477,  482. 

"  Green  v,  Baverstock,  14  C  B.,  N.  S.,  204,  32  L.  J.,  C.  P.,  181 ;  Berwell  v. 
Chrisae,  i  Cowp.,  395 ;  Howard  v.  Castle,  6  T.  R.,  642 ;  Rex  v.  Marsh,  3  Y.  &  J., 
331  ;  Crowder  v,  Austin,  3  Bing.,  368 ;  Wheeler  v.  Collier,  i  Moo.  &  M.,  123 ;  Thomett 
V.  Haines,  15  M.  &  W.,  367. 

"  Bexwell  v.  Christie,  I  Cowp.,  395. 

^'  Robinson  v.Musgrove,  8  Car.  &  P.,  469. 
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A  vendee,  also,  is  not  allowed  to  depreciate  the  property  at  the 
time  of  sale,  by  suggesting  doubts  or  slandering  its  title  or 
qualities.^  And  an  allegation  that  a  sale  is  **  absolutely  without 
reserve,"  or  is  "  without  reserve,"  or  the  condition  that  "  the  highest 
bidder  shall  be  the  purchaser,"  will  invalidate  the  sale  if  there  is  a 
reserve  price,  or  puffers  are  employed  ;*  and  if  there  is  no  advertise* 
ment  of  a  sale  without  reserve,  the  presence  of  one  puffer  would  be 
some  indication  of  fraud  in  the  term  that  the  highest  bidder  is  to 
be  the  buyer.  "  ToUendutn  est  igitur  ex  rebus  contrahendis  otnne  * 
mendacium.  Non  licitatorem  venditor,  nee  qui  contra  asse  liceatur, 
emptor  apponet^' '  and  in  this  case  Mr.  Justice  Willes  expressed  an 
opinion  that  the  supposed  rule  in  equity  was  confined  to  sales  under 
the  order  of  the  court,  and  that  the  rules  of  law  and  equity  were  in 
other  respects  the  same. 

In  the  case  of  a  sale  by  auction,  and  indeed  in  all  sales  of  ships, 
certain  words  have  acquired  a  peculiar  significance  or  meaning, 
from  the  interpretation  placed  on  them  from  motives  of  business  or 
convenience,  or  by  custom  or  legal  decision.  Thus,  on  a  sale  of 
"  the  ship  and  all  her  appurtenances,"  many  chattels  pass  necessary 
to  the  enjoyment  and  use  of  the  ship,  for  the  object  of  the  voyage 
and  adventure  on  which  she  is  engaged.  In  one  case  it  was  decided 
that  on  the  word  "  ship,"  the  vessel  being  then  at  sea,  a  chronometer 
passed,  the  ship  being,  in  fact,  sold  as  she  then  was.^  But  in 
America  it  was  held  that  the  ship's  chronometer  would  not  pass  on 
the  sale  of  a  vessel,  without  special  words  of  sale,  or  some  proof  of 
usage  to  the  contrary.*  The  word  appurtenances  was  employed  in 
the  Acts  for  the  limitation  of  the  shipowner's  liability,  and  received 
an  interpretation  in  conjunction  with  the  words  ship  and  appur*^ 
tenances,  as  it  had  previously  received  them  in  policies  of  assurance. 

In  policies  of  assurance  the  word  "  appurtenances  "  would  not 
cover  the  ship's  boats,  for  the  boat  is  not  an  appurtenance  of  the 
ship,*  but  is  itself  a  small  vessel,  and  it  is  no  doubt  on  this  ground 
that  the  boats  are  ordinarily  mentioned ;  and  the  term  "  ship 
and  furniture  "  would  not  include  ballast,  for  the  ship  might  some- 
times sail  without,  but  the  word  would  include  guns,  if  on  board  at 
the  time  of  sale,  and  the  ballast,  if  it  were  specially  shown  that  at  the 
time  of  sale  the  ballast  was  in  the  ship."^  And  a  bill  of  sale  which 
omitted  the  word  kentledge,  in  describing  the  ship  and  its  effects, 
was  held  not  to  pass  that  species  of  ballast  under  the  words,  all  her 
"  stores,  tackle,  apparel,  &c.,"  although  the  contract  of  sale  included 
it,  the  bill  of  sale  being  the  final  contract,*  and  the  words  "  tackle, 

^  Fuller  V.  Abrahams,  3  Bro.  &  B.,  116. 

'  Crowder  v,  Austin,  2  Car.  &  P.,  208;  3  Bing.,  368 ;  Green  v,  Barerstock,  14  C. 
B.,  N.  S.,  204,  32  L.  J.,  C.  P.,  181. 

»  Green  ».  Baverstock,  32  L.  J.,  C.  P.,  182,  per  Byles,  J. 
^  Langton  9.  Horton,  6  Jur.  910 ;  5  Beav.,  9. 

*  Richardson  r.  Clark,  15  Maine,  421,  425. 

*  Koccus,  note  20,  MoUoy,  De  Jure  Maritimo,  bk:  2,  c.  I,  s.  8,  Dig.,  21,  2,  44. 
The  words  furniture,  tackle,  &c,  were  decided  not  to  include  fishing  stores ;  Hoskins  v. 
Pickersgill,  3  Doug.,  222 ;  2  Marsh,  on  Ins.,  ed.  1823,  73$  ;  Park  on  Ins.,  7th  ed.,  97. 

^  Kynters  Case,  Leon.  46,  c.  59. 
^  Lano  V.  Neale,  2  Stark.,  105. 
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apparel,  and  furniture  "  would  not  in  a  policy  of  assurance  cover  the 
fishing  outfit  of  a  Greenland  whaling  ship,^  although  the  words 
"  ship  and  appurtenances  "  were  held,  in  a  case  of  limitation  of 
liability,  to  cover  such  an  outfit  under  the  statute.^  And  the  word 
"  furniture  "  were  held  to  include  provisions  and  stores,  and  boats 
and  rigging  for  the  ship's  use ;  and  usage  among  mercantile  men  is 
allowed  to  extend  and  explain  what  may  or  may  not  be  included 
in  general  terms.' 

For  these  and  other  reasons,  general  phrases  are  more  or  less 
elastic,  and  often  dangerous  if  used  laxly,  as  likely  to  lead  to  litiga^' 
tion.  And  Lord  Stowell  laid  down  that  if  a  thing  "  appurtenant " 
was  an  "  indispensable  instrument,  without  which  the  ship  could  not 
execute  its  mission  and  perform  its  functions,  it  might  in  ordinary 
loose  application  be  included  under  the  term  ship,"  being  that  which 
may  be  essential  to  it,  and  as  essential  as  any  part  of  its  own  ma- 
chinery. The  term  "  appurtenances  *'  he  considered  of  wider  extent 
than  furniture.*  And  whatever  is  on  board  a  ship  at  the  time  of 
her  sale,  excluding  cargo,  for  the  objects  of  any  voyage  or  adventure 
on  which  she  may  be  engaged  or  contemplate,  would  probably  pass 
under  the  words  "ship  and  appurtenances,"  on  the  grounds  advanced 
by  the  court,  in  its  decision  in  this  case ;  and  that,  although  it  had 
been  previously  held  that  a  policy  of  insurance  would  not  cover  a 
fishing  outfit  or  fishing  stores  by  the  words  "  ship,  tackle  and  furni- 
ture."* And  in  a  subsequent  case,  Ld.  Tenterden  (then  Abbott, 
C.J.)  adopted  the  views  of  Ld.  Stowell  in  the  "  Dundee,"  and  said, 
in  reference  to  the  Limitation  of  Liability  Acts, — 

**  We  think,  that  whatever  is  on  board  a  ship  for  the  object  of  the  voyage  and 
adventure  on  which  she  is  engaged,  beloneing  to  the  owners,  constitutes  a  part  of 
the  ship  and  her  appurtenances  within  me  meaning  of  this  Act,  whether  the 
object  be  warfisu^,  the  conveyance  of  passengers  or  gcxxls,  or  the  fishery."* 

The  judgment  proceeded  on  the  assumption  that  the  term  was 
larger  than  in  a  contract  of  insurance.  "The  word  'appurte- 
nances '  must  not  be  construed  with  a  mere  reference  to  the  abstract, 
naked  idea  of  a  ship,  but  in  relation  to  the  actual  service  of  the 
vessel,"  and  in  this  case ,  the  ship  being  equipped  for  a  whaling 
voyage  to  Davis's  Straits,  the  fishing  stores  were  held  to  be  in- 
cluded J  The  opinion  of  these  eminent  authorities  on  maritime  law 
suggests,  consequently,  that  the  same  word  might,  under  Acts  of 
Parliament,  or  contracts,  receive  a  different  interpretation,  from  that 
which  it  would  bear  in  a  policy  of  assurance. 

In  the  "  Alexander,"  a  question  arose  whether  a  bottomry  bond 
on  "  ship,  tackle,  apparel,  furniture,  and  freight "  would  cover  the  sails 
and  rigging  which  had  been  removed  from  die  ship  for  the  purposes  of 
safe  custody,  and  it  was  held  that  they  were  not  so  detached  in  a 

^  2  Manh  on  Ins.,  ed.  1823,  735  ;  i  Am.  on  Ins.,  5th  ed.,  21. 
'  53  Geo.  III.,  c  159 ;  The  Dundee,  i  Hagg.,  Ad.,  109 ;  Gale  v,  Laurie,  5  B.  &  C, 
156.  >  Brought.  Whitmore,  4  T.  R.,  206. 

*  The  Dundee,  i  Hagg.,  Ad.,  109,  122,  126,  per  Ld.  StoweU. 

•  Hoskins  v,  Pickersgill,  3  Doug.,  222,  Park  on  Ina.,  7th  ed.,  97  ;  2  Marsh  on  Ins., 
ed.  182},  735.  •  Gale  v.  Laurie,  5  B.  &  C,  156,  164 ;  per  Abbott,  C.J. 

7  The  Dundee,  i  Hagg.,  Ad.,  127  ;  Abb.  on  Ship.,  269. 
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legal  sense  as  to  be  placed  beyond  the  jurisdiction  of  the  Court  of 
Admiralty,  and  the  scope  of  its  warrant.^  In  America,  where  the 
theory  of  tlie  civil  law  was  followed,  and  a  ship  was  presumed  to  be 
always  the  same,  new  or  substituted  materials,  brought  on  board 
from  time  to  time,  were  accepted  in  place  of  those  worn  out  or 
decayed.  Thus,  a  new  ash-pan  to  a  boiler,  which  had  not  yet  been 
adopted  into  use,  or  placed  in  the  ship,  or  appropriated,  was  held  to 
be  included  in  the  word  "  ship ; "  *  and  a  boat's  cable  and  anchors 
have  been  included  under  the  word  "  appurtenances."  *  But  it  was 
decided  in  an  English  case,  of  considerable  authority,  that  nothing 
which  has  not  been  approved  as  part  of  the  ship  passes  under  the 
contract*  But,  where  there  has  been  such  an  appropriation,  a 
rudder  and  cordage  were  held  to  be  part  of  the  ship.* 

Possibly  the  judgment  in  the  case  above  cited  ®  would  be  modi- 
fied by  the  equitable  principles  which  are  now  applied  by  the 
courts,  in  reference  to  substituted  or  after-acquired  property,  in 
cases  of  mortgage  and  bills  of  sale.  Where  the  assignment  is  in 
terms  absolute,  and  is  not  a  mere  agreement  to  assign  or  appro- 
priate to  the  grantee,  an  expressed  intention  to  introduce  or  add 
property  or  materials,  would  perhaps  suffice.''  The  English  and 
American  decisions  would  thus  be  more  in  unison. 

It  sometimes  happens,  in  the  mortgage  or  purchase  of  a  ship, 
that  a  particular  grade  or  class  is  spefcified  or  required.  This  in- 
volves a  fulfilment  of  the  necessary  conditions  of  build  and  material, 
outfit  and  equipment,  to  entitle  the  ship  to  the  agreed  classification. 
These  stipulations,  when  they  occur,  are  in  the  nature  of  a 
warranty  or  condition,  if  made  specifically — ^viz.,  that  an  equivalent 
grade  must  be  supplied.®  The  highest  grades  at  Lloyd's  are  A  i, 
13  years,  or  100  A  i,  and  these  are  sometimes  spoken  of  as 
equivalents,  though  not  always  so  regarded.  For  the  purposes  of 
such  classification,  a  ship  is  required  to  have  complete  suits  of 
sails,  and  such  masts,  anchors,  furniture,  outfit  and  equipment  as 
are  prescribed  by  the  rules  of  the  association.  Where,  as  is  not 
unusual,  the  certificate  of  an  inspecting  surveyor  is  made  a  con- 
dition precedent  to  the  vesting  of  the  property,  or  the  payment 
by  the  purchaser,  if  such  certificate  is  withheld  without  reason,  and 
not  fraudulently  or  collusively,  it  must  still  be  obtained  to  complete 
the  contract.® 

*  The  Alexander,  1  Dods.,  Ad.,  278,  282. 

>  The  Steamboat  Fashion,  Newb.,  Ad.,  67;  Emerigon,  Mered.  Ed.,  144. 

>  Briggs  v.Strange,  17  Mass. ,  404,409.  *  Wood  v.  Bell,  6  E.  &  B.  355,  per  Jerris,  C.J. 
A  Woods  V.  Russell,  5  B.  &  A.,  942. 


•  Wood  V.  BeU,  25  L.  J.,  Q.  B.,  148.  321  ;  5  E.  &  B.,  772 ;  6  E.  &  B.,  355. 
'  Leatham  v.  Amor,  38  L.  T.  (N.  S.),  785  ;  Belding  v.  Reed,  34  L.  J.,  Ex.,  212  ; 
Holland  v,  Hodgson,  7  L.  R.,  C.  P.,  238 ;  Holroyd  v,   Marshall,  33  L.  J.,  Ch.,  193 ; 


10  H.  of  L.  C,  191 

•  Wright  V,  Crookes,  I  Sc.  N.  R.,  685 ;  Dicken  v,  Neale,  I  M.  &  W.,  556. 

•  Sharpen.  San  Paulo  Rlway. Co.,  8  L.  R.,Ch.,  597,  atp.612,  perSirG.Mellish,L.J.  ; 
Kimberley  v,  Dick,  13  L.  R.,  £q.,  i ;  Morgan  v.  Bimie,  9  Bing.,  672  ;  Milner  v.  Field,  5 
Ex.,  829 ;  Stevenson  V.  Watson,  4  C.  P.  D.,  148.  A  contract  to  do  work  to  the  satis- 
faction of  the  other  party,  makes  an  approval,  a  condition  precedent ;  Dallman  v.  Kin& 
4  Bing.,  N.  C,  105. 
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Ships  may  be  and  frequently  are  purchased  before  completion,  or 
while  in  process  of  construction,  or  are  built  to  order  and  design  by  a 
contract  with  the  shipwright  to  build,  which  is  ordinarily  in  writing, 
and  often  provides  for  the  payment  of  the  purchase-money  by  in- 
stalments, either  in  so  many  months,  or  in  thirds  or  fifths,  as  it  is 
termed.  The  payment  is  sometimes  regulated  as  follows: — ist 
instalment,  when  the  ship  is  in  full  frame  ;  2nd,  when  plated  ;  3rd, 
when  launched ;  4th,  when  it  is  completed  and  delivered.  The 
ordinary  form  of  deed — and  for  some  purposes,  the  interests  being 
considerable,  a  deed  is  preferred — binds  the  shipwright  to  build 
and  complete,  in  accordance  with  certain  specifications  and  plans 
and  models,  a  good  and  substantial  iron  or  wooden  ship  to  the 
satisfaction  of  the  vendee's  surveyor,  and  the  vendor  further  cove- 
nants that  the  ship,  except  for  certain  perils  and  casualties,  strikes* 
fires,  tempests,  lock-outs,  and  injury  or  prevention  by  vis  major^ 
shall  be  ready  for  sea  within  so  many  calendar  months.  Upon 
this  follow — stipulations  for  payment,  for  the  vesting  of  the  pro- 
perty, for  alterations  to  order  of  vendee  or  his  surveyor,  for  insur- 
ance, for  accidental  damage,  for  the  bankruptcy  or  death  of  either 
of  the  contracting  parties,  for  inspection  and  supervision  by  the 
purchaser's  surveyor,  and  for  arbitration  in  case  of  dispute. 

Ordinarily,  to  secure  the  purchaser,  the  property  vests  in  him, 
at  various  stages,  upon  payment  of  the  respective  instalments,  and 
the  terms  usually  include  such  materials  as  are  in  the  builder's  yard 
appropriated,  or  intended  to  be  appropriated,  to  the  ship,  for 
reasons  which  will  hereafter  be  shown.  The  instalments  are  often 
calculated  roughly  at  so  much  per  ton,  on  the  nett  registered 
tonnage.  In  ^e  absence  of  a  provision  that  the  work  must  be 
done  to  the  satisfaction  of  the  surveyor,  there  is  an  implied 
warranty  that  the  ship  shall  be  reasonably  fit  for  use,  and,  as 
already  has  been  pointed  out,  it  must,  if  a  vessel  of  a  particular 
description,  and  designed  for  a  particular  trade,  reasonably  answer 
its  description  and  tiie  purposes  of  that  trade.^ 

Ships  and  shares  therein  may  be  acquired  in  various  ways. 

1.  By  purchase  before  construction  ;  or  by  building,  &c., 
upon  contract  with  the  shipwright  to  build. 

2.  By  purchase  during  construction. 

3.  By  purchase  after  construction  and  completion,  by  con- 
tract executory  and  executed. 

4*  Acquisition  by  operation  of  law,  as  by  death,  or  bank- 
ruptcy, or  by  the  marriage  of  a  female  owner. 

5.  Acquisition  by  capture  after  due  service  of  condemna- 
tion by  a  competent  court. 

6.  By  transfer  and  mortgage, 

7.  By  arrest  and  seizure  and  sale  as  a  personal  chattel* 
Having  stated  these  modes  by  which  property  may  be  acquired 
and  transferred  in  ships,  it  would  perhaps  be  desirable  to  follow 

>  Shq>heTd  v,  Pybns,  4  Sc  N.  R.,  434  J  Inglw  ^'  Buttery,  3  App.  C*,  552,  p.  129^ 
omU^  and  cases  in  n.  5  ft  6. 


Digitized  by  VjOOQ IC 


t4i  THE  LAW  OF  MERCHANT  SHIPPING. 

this  order,  and  also  that  pursued  by  the  M,  Ship.  Acts,  the  better 
to  maintain  a  distinct,  even  if  an  arbitrary,  sequence  in  the  subjects 
dealt  with,  and  enable  a  more  simple  and  ready  means  of  reference 
to  the  different  statutes  when  their  assistance  is  required,  in  support 
or  confirmation  of  the  text 

And,  first,  as  to  acquisition  by  building. 

The  M.  Ship.  Act,  1854,  s.  55,  in  reference  to  sales,  prescribes 
that  every  transfer  of  a  registered  ship,  or  any  share  therein,  when 
disposed  of  to  persons  qualified  to  be  owners  must  be  by  bill  of 
sale,  and  that  such  bill  of  sale  must  identify  the  ship,  and  be  in 
the  form  prescribed  by  the  Act ;  but  it  not  unfrequently,  indeed 
not  unusually,  happens  that  ships  are  built  for  intending  pur- 
chasers or  owners,  and  to  their  order  and  direction.  In  these  cases 
the  contract  of  purchase  is,  as  already  mentioned,  usually  in 
writing,  and  not  unfrequently  by  deed,  and  the  agreement  vests  the 
property  in  the  purchaser  at  different  stages,  either  upon  the  pay- 
ment of  specific  instalments,  or  the  performance  of  certain  con- 
ditions. Various  decisions  have  arisen  on  these  contracts,  and  it 
will  perhaps  be  desirable  to  notice  such  of  them  as  deal  with  the 
bargain  and  sale  of  interests  in  ships  before  completion — and  with 
the  rules  for  the  acquisition  of  incomplete  chattels. 

The  transfer  of  the  absolute  or  general  property  in  goods 
for  a  price  or  consideration,  is  usually  called  a  bargain  and 
sale.  To  make  such  a  transfer  in  the  case  of  an  existing 
chattel,  there  must  be  a  complete  and  mutual  assent  of  the 
parties  to  the  contract  If  the  property  is  intended  to  pass,  and 
passes  at  the  time  of  sale,  the  contract  is  a  good  bargain  and 
sale  executed.  If  it  is  incapable  of  being  performed,  and  the  pro- 
perty is  intended  to  pass,  only  on  some  future  occasion,  it  is  an 
executory  bargain  and  sale  only,  or  an  executory  agreement  per- 
fected, when  the  property  has  passed.  The  parties  may  lawfully 
agree  to  an  immediate  transference  of  the  property  in  the  goods, 
although  the  seller  is  to  do  many  things  to  tliem  before  they  are 
to  be  deliverable ;  and,  on  the  other  hand,  they  may  agree  to  post- 
pone the  vesting  of  the  property  till  after  the  fulfilment  pf  any 
conditions  they  please.  As  where  a  sale  absolute  in  terms,  with 
all  faults,  was  made  of  skins  in  bales,  containing  a  certain  number 
in  each  bale,  it  was  held  that  the  property  did  not  vest  in  the 
vendee,  till  the  goods  had  been  counted.^ 

The  question  when  a  non-existing  chattel  vests,  by  virtue  of  a 
present  contract,  is  solely  a  question  of  intention.  In  the  absence 
of  all  circumstances  from  which  a  certain  conclusion  may  be  in- 
ferred, the  contract  for  any  article  not  made,  but  to  be  made,  passes 
no  property  in  the  chattel  itself  until  it  be  completed  and 
ready  for  delivery.*    On  the  other  hand,  where  a  bargain  is  made 

^  Zagoryv.  Fnrnell,  2  Camp..  240;  Simmons  v.  Swift,  5  B.  &  C,  857,  862,  per 
^ylcy*  J*  9  ^ugg  V.  Minett,  ii  East,  216  ;  Biackstonc,  446,  2  Kent,  6ic,  11  ed. 

'  "  Because  the  individual  chattel  had  not  been  ascertained,'*  Bladumrn,  Contract  of 
*Sale,  p.  159  ;  Mack  low  v.  Mangles,  i  Taunt.,  218 ;  Bishop  v.  Crawshay,  3  B.  <K  C, 
418 ;  Atkinson  v.  Bell,  8  B.  &  C,  277 ;  Laidler  v.  Burlinson,  2  M.  &  W.,  602. 
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for  the  purchase  of  an  existing  ascertained  chattel,  the  general  rule 
in  the  same  absence  of  opposing  circumstances  is,  that  the  pro- 
perty passes  immediately  to  the  vendee,  that  is,  that  there  is  at 
once  a  complete  bargain  and  sale.  But  these  general  rules  are 
both  and  equally  founded  on  the  presumed  intention  of  the  parties.^ 
The  test  of  intention  was  illustrated  in  an  early  case  in  which 
actual  delivery  of  the  ship  was  held  not  to  vest  the  property  in  the 
buyer,  contrary  to  the  ordinary  rule  as  to  chattels.  The  vendor 
had  registered  the  ship  in  his  own  name,  and  had  thus  shown  that 
he  had  no  intention  to  divest  himself  of  his  property  until  the  pur- 
chase money  was  paid.* 

Pritnd  facie  the  property  in  the  materials  of  which  the  ship  is 
to  be  composed  is  in  the  builder  until  the  vessel  is  complete ;  but 
this  obvious  condition  of  things  may  be  rebutted.  There  may  be, 
by  intention  and  agreement,  an  appropriation  before  completion. 
The  selection  of  goods  by  one  party,  and  the  adoption  of  that  Act 
by  the  other,  converts  that  which  was  a  mere  agreement  to  sell 
into  an  actual  sale,  and  the  property  thereby  passes  ;  or,  in  other 
words,  where  an  appropriation  has  been  made  by  one  party  in 
pursuance  of  an  autihority  to  make  the  election,  conferred  by  agree- 
ment, it  becomes  final  and  irrevocably  binding  on  both  parties,* 
The  bargain  and  sale  of  a  ship  in  an  unfinished  state  may  thus  be 
said  to  differ  in  practice  from  that  of  other  chattels  of  a  less  im- 
portant character,  in  which  the  payment  of  earnest,  or  some  small 
evidence  of  appropriation,  is  considered  sufficient,  and  where  the 
chattel  may  be  easily  replaced,  and  another  of  equal  quality  and 
value  substituted.  If  the  parties  consent,  there  is  no  difficulty  in 
specific  appropriation  at  any  stage,  and  in  practice  this  is  usual  by 
words  of  bargain  and  sale,  and  an  expressed  intention  dependent 
on  the  payment  of  appropriate  and  agreed  instalments.*  Where 
there  is  a  clear  intention  to  pass  the  property,  it  is  immaterial  that 
some  act  has  to  be  done  by  either  party,*  or  that  the  price  has  not 
been  definitely  agfreed  on.®  The  conduct  of  the  parties  is  looked  to 
as  establishing  or  confirming  the  intention  ;  and  the  actual  appro- 
priation and  assent  establish  the  time  at  which  the  chattel  vests  in 
the  biiyer.  Thus,  where  the  shipbuilder  wrote  to  the  vendees  and 
inclosed  the  bill  of  sale  of  a  ship  he  was  then  building,  and  which 
was  in  the  following  terms,  "I  (the  said  builder)  have  granted, 
bargained,  sold,  assigned,  transferred,  and  set  over  unto  the  said 
vendees  a  certain  ship  or  vessel,  now  in  course  of  progjress  of  build- 
ing by  me,"  and  describing  the  vessel,  "  and  also  600  tons  of  timber 

»  Wood  V,  Bell,  25  L.  J.,  Q.  B.,  148,  153,  321 ;  5  E.  &  B.,  772,  792  ;  6  £.  &  B., 
355 ;  Atkinson  v.  Bell,  8  B.  &  C,  277,  282,  and  cases  in  n.  2,  p.  142,  ante. 
'  Miles  V.  Dawson,  Peakes,  Add.  Cas.,  54,  60. 

•  Rohde  V,  Thwaiies,  6  B.  &  C,  388,  393,  per  Holroyd,  J.,  Blackburn  on  Sales, 
127,  Aldridge  v.  Johnson,  26  L.  J.,  Q.  B.,  296 ;  7  E.  &  B.,  885. 

•  Wood  V.  Bell,  25  L.  J.,  Q.  B.,  148,  154;  in  error,  321 ;  6  E.  &  B.,  355. 

»  Fnrley  v.  Bates,  33  L.  J.,  Ex.  43;  2  H.  &  C,  200;  sed  vide  Ziiffirf  v,  Fumell, 
2  Carop.,  240. 

•  Joyce  V.  Swann,  17  C.  B.,  N.  S.,  84. 
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to  complete  her,  to  the  vendees'  absolute  benefit  and  behoof,  for 
ever,  when  the  said  ship  shall  be  complete  and  finished,  as  if 
the  ship  was  ready  for  sea,  at  the  time  of  executing  these  presents," 
it  was  held  that  the  property  had  presently  passed,  and  that  the 
vesting  of  the  property  was  not  postponed  by  the  habendum  until 
the  completion  of  the  vessel.^ 

If  the  chattel  sold  is  complete,  it  has  been  pointed  out,  that  if,  by 
words  of  present  contract  and  the  payment  of  the  price,  there  is 
an  intention  to  pass  the  property  without  actual  delivery,  the 
property  passes  accordingly.*  But  if  it  is  not  in  existence  or  com- 
plete, and  the  words  are  not  of  present  contract,  but  executory, 
the  buyer  acquires  a  chose  in  action,  or  the  right  to  recover  posses- 
sion only,  and  damages  for  non-delivery  or  detention  according 
to  circumstances,  instead  of  a  chose  in  possession.' 

Where  the  chattel  sold  is  not  in  existence  as  a  finished  chattel, 
an  intention  to  pass  it  in  that  state  may  also  be  established  by 
proof  of  unequivocal  assent  by  the  vendor  and  the  payment  of  the 
price  without  delivery.  Thus  there  may  be  a  specific  appropriation 
of  the  ship  so  far  as  it  is  completed,  and  at  certain  stages  by  payment 
by  instalments  and  by  express  words  of  assignment.*  And  it  has 
also  been  considered  an  inference  of  law,  rather  than  a  question  of 
fact,  which  determines  whether  there  has  or  has  not  been  an  inten- 
tion so  to  divest  the  builder  of  his  property,  where  the  payment  is 
by  instalments.^  And  a  lien  or  charge  may  be  created  on  the  ship 
to  the  extent  of  the  instalments  or  payments  made  to  the  builder.® 
And  Abbott,  C.J.,  in  giving  judgment  in  Woods  v,  Russell,''  which 
was  the  case  of  a  ship  to  be  built  for  the  purchaser  and  paid  for 
by  instalments,  said,  "  The  payment  of  these  instalments  appears 
to  us  to  appropriate  specifically  to  the  defendant  the  very  ship  so 
in  progress,  and  to  vest  in  the  defendant  a  property  in  that  ship  ; 
and  that,  as  between  him  (the  purchaser)  and  the  builder,  he  is  in- 
titled  to  insist  upon  the  completion  of  that  very  ship,  and  that 
the  builder  is  not  entitled  to  require  him  to  accept  any  other."* 
On  this  passage,  Mr.  Justice  Williams,  in  a  subsequent  case, 
said, "  If  it  be  intended  that  the  specific  appropriation  of  the  parts  of 
a  vessel  while  in  progress,  however  made,  of  itself,  vests  the  property 
in  the  person  who  gives  the  order,  the  proposition  in  so  general  a 

*  Read  v,  Fairbanks,  22  L.  J.,  C  P.,  206,  ij  C.  B.,  692. 

*  Noy*s  Maxims,  c.  42,  Hobart,  42.  The  rule  is  not  the  same  in  countries  which  follow 
the  civil  law  and  make  a  delivery  necessary  to  perfect  the  title,  the  purchaser  meanwhile 
acouiring  only  '*  jus  ad  rem  specificam  **  or  "  titulum  transferendi  dominii/*    Bell,    Pr.« 

*  2  Bl.  Com.,  442,  448 ;  Rugg  v,  Minett,  1 1  East,  210,  Simmons  v.  Swift,  5  B.  & 
C,  857 ;  Tarling  v,  Baxter,  6  B.  &  C,  360;  Rohde  v.  Thwaites,  6  B.  &  C,  388 ; 
Goode  V.  Langley,  7  B.  &  C,  26 ;  Atkinson  v.  BeU,  8  B.  &  C,  277 ;  Carruthers  v. 
Payne,  5  Bing.,  270. 

*  Woods  V,  Russell,  5  B.  &  Aid.,  942 ;  Laidler  r.  Burlinson,  2  M.  &  W.,  602 ; 
Dixon  V,  Yates,  5  B.  &  Ad.,  3i3,per  Parke,  J.,  at  p.  340  ;  Wood  v.  Bell,  25  L.  J.,  Q.  B^, 
148,  per  Lord  Campbell,  at  p.  153,  5  E.  &  B.,  772,  792. 

^  Ib.y  at  p.  946)  Clark  H.  Soence*  4  A.  &  £.,  448* 

*  Swainston  v.  Clay,  32  L.  J.,  Ch.^  388. 
'  5  B.  &  A.,  942. 

*  />.,  at  p.  946. 
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form  may  be  doubtful.^  Where  actual  delivery  has  been  made, 
payment  is  wholly  immaterial  to  the  vesting  of  the  property. 
Where  such  delivery  has  not  been  made,  and  the  contract  is  of 
bargain  and  sale  executory,  the  payment  of  instalments  may  be 
evidence  that  the  purchaser  has  approved  of  the  fabric  so  far  as  it 
has  been  constructed,  and  may  therefore  as  it  were  ratify  the 
appropriation  of  the  builder,  but  in  itself  it  can  operate  nothing, 
unless  it  be  by  the  contract  made  a  condition  precedent  to  the  vesting 
of  the  property.^  In  the  course  of  the  argument  Patteson,  J.,* 
took  exception  to  the  preceding  language  of  Abbott,  C.J.,  as  in- 
accurate, and  suggested  that  possibly  all  Lord  Tenterden  meant 
was,  that  the  very  ship  so  in  progress  vested  to  the  extent  of  the 
payment  only,  and  thus  that  any  further  work  would  be  work  done 
on  the  chattel  of  the  vendee,  for  which  the  vendor  retained  his  lien. 
And  Bayley,  J.,  in  the  earlier  case  pointed  out  that  the  certificate  of 
the  builder  had  been  given  to  the  vendee,  to  enable  him  to  register 
the  ship  in  his  own  name,  dnd  a  declaration  on  oath  had  been  made 
that  he  was  the  owner.  The  comment  on  the  case  in  Abb.  on 
Ship,  is  as  follows : — 

"  A  shipbuilder,  who  gave  to  a  person  for  whom  he  was  building  a  ship 
shortly  before  the  actual  completion  thereof,  the  builder's  certificate  required  by 
the  Register  Act,  in  order  that  his  customer  might  obtain  a  certificate  of  registiy 
in  his  own  name  (which  was  accordingly  done),  was  held  thereby  to  have 
declared  that  the  general  property  of  the  ship  was  vested  in  his  customer,  but 
not  thereby  to  have  lost  his  right  to  retain  the  possession  imtil  the  residue  of 
the  stipulated  price  was  paid."  * 

From  this  it  must  be  assumed  that  Lord  Tenterden  was  not 
precisely  reported  in  Woods  v,  Russell,  and  that  the  effect  of 
his  judgment  is  limited  by  the  above  passage  from  his  work  on 
shipping. 

There  must  be  a  mutual  intention  to  specifically  appropriate  by 
the  vendor,  assented  to  by  the  vendee,  to  constitute  a  complete 
transfer  of  the  property  and  perfect  the  appropriation,  and  Lord 
Tenterden  presumedly  attached  more  importance  to  the  fact,  that  the 
certificate  of  registry  was,  by  agreement,  to  be  in  the  name  of  the 
purchaser,  than  to  the  payment  by  instalments. 

By  the  common  law  a  written  document  is  not  more  necessary  for 
the  purpose  of  effecting  the  transfer  of  an  unregistered  ship,  than  for 
any  other  chattel,^  But  by  statute,  as  has  been  shown,  every  parol  con- 
tract for  the  sale  of  a  registered  ship,  or  its  transfer,  is  null  and  void.® 

1  Clarke  v.  Spence,  4  A.  &  E.,  448 ;  6  N.  &  M.,  399. 

*  Ib.y  at  p.  409,  470,  and  commentary  on  remarks  of  Bayley,  J.,  in  Atkinson  v.  Bell, 
8  B.  &  C,  at  p.  282.  3  At  p.  464  ;  see  also  p.  467,  Williams,  J. 

*  P.  44,  5th  ed.  (citiog  Woods  v,  Russell,  5  B.  &  A.,  942) ;  the  last  edition  published 
in  the  author's  life. 

*  Benyon  v.  Cresswell,  12  Q.  B.,  899 ;  Union  Bank  of  London  v,  Lenanton,  3 
C.  P.  D.,  243;  M'Calmontz/.  Rankin,  22  L.  J.,  Ch.,  554,  558,  per  Ld.  St  Leonards, 
L.C. ;  Europ.  &  Aust.  Mail  Co.  v,  P.  &  O.  St.  N.  Co.,  12  Jur.  (N.  S.),  909 ;  The 
Sisters,  5  C.  Rob.,  Ad.,  155  ;  RoUeston  v,  Hibbert,  3  T.  R.,  406. 

«  Per  Cresswell,  J.,  in  Duncan  v,  Tindall,  13  C.  B.,  258,   273,  whether  it   falls 
under  the  17  s.  of  the  Statute  of  Frauds  was  discussed,  but  never  settled  in  this  case^ 
see  Union  Bank  of  London  v,  Lenanton,  3  C.  P.  D.,  243. 
10 
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This  compulsory  use  of  written  documents,  coupled  with  motives  of 
prudence  and  convenience,  therefore,  has  led  to  the  ordinary  use  of 
such  instruments  in  reference  to  contracts  for  the  acquisition  and 
building  of  ships. 

But,  without  words  of  absolute  assignment  in  such  contracts,  the 
work  as  it  progresses,  in  the  absence  of  other  evidence  of  intention, 
would  not  vest  in  the  purchaser ;  probably  the  courts  would  feel 
themselves  constrained  to  accept  slight  evidence  of  such  intention, 
but  in  the  entire  absence  of  such  evidence  the  property  in  the  ship 
vests  only  on  its  completion.  The  evidence  of  payment  by  instal- 
ments might  be  accepted  as  some  proof  of  the  purchaser's  approval, 
and  of  an  intention  to  appropriate  by  the  builder,^  but  nothing  more, 
and,  in  the  event  of  bankruptcy,  the  money  paid  in  advance  by  the 
vendee  would  merely  entitle  him  to  come  in  as  a  creditor,  and  would 
not  enable  him,  without  some  agreement  to  that  effect,  to  take 
possession  of  the  chattel  as  his  own.  In  other  words,  where  the 
contract  is  silent  on  the  point,  the  property  is  in  the  builder  until 
the  ship  is  completed,  and  some  act  has  been  done  to  divest  the 
property.*  And  where  the  entire  purchase  money  had  been  paid, 
and  there  had  been  a  partial  appropriation  by  the  vendor  to  the 
benefit  of  the  vendee,  by  painting  on  the  stem  the  name  of  the 
vendee,  it  was  held  that  because  the  bai^e  had  not  been  finished  at 
the  time  of  the  order  given  for  its  purchase,  notwithstanding  the  pay- 
ment, the  property  did  not  pass.  Had  the  vessel  been  in  existence 
when  ordered,  the  decision  would  have  been  otherwise.  There  must 
be  either  an  actual  or  constructive  delivery,'  as  by  some  act  of  un- 
equivocal consent,  before  the  general  property  in  an  incomplete 
chattel  vests  in  the  purchaser. 

This  ruling,  though  on  the  very  verge  of  the  principle  of  in- 
tention and  of  constructive  delivery  (as  the  painting  of  the  name 
might  under  some  circumstances  seem  an  appropriation  to  the 
vendee),  has  been  accepted  as  law  and  followed  in  several  cases  * 
though  subsequently  discredited.*  The  facts  in  this  particular 
case,  although  of  a  chariot  and  not  of  a  ship,  were  not  other- 
wise dissimilar.  It  was  left  by  the  vendee  with  the  carriage-builder 
after  it  had  been  finished,  to  have  a  front  seat  added.  The  builder 
was  dilatory,  and  the  carriage,  after  having  been  demanded  several 
times  unsuccessfully,  was  required  without  the  front  seat,  and,  failing 
delivery  with,  was  to  be  sold  without  it,  by  the  order  of  the  vendee. 
As  the  builder  subsequently  became  bankrupt,  it  was  held  that  the 
property  in  the  chariot,  and  the  right  to  the  immediate  possession, 
were  vested  in  the  vendee.  In  giving  judgment,  Best,  C.J.,  said 
"  if  a  case  precisely  the  same  as  Mucklow  v.  Mangles  were  to  occur 
again,  it  might  require  further  consideration.    But  the  present  case 

»  Clarke  ».  Spcnce,  4  A.  &  E.,  at  470,  6  N.  &  M.,  399. 

*  Exp.  Watts  in  nr  Attwater,  32  L.  J.,  Bkcy.,  35. 

*  Mucklow  V.  Mangles,  i  Taunt.,  318. 

*  Woods  V,  Russell,  5  B.  &  A.,  942  ;  Stringer  v.  Murray,  2  B.  &  A.,  248 ;  Swainston 
V,  Clay,  32  L.  J.,  Ch.  388 

»  Carrutheis  v,  Payne,  5  Bing,  270,  277  ;  per  Best,  C.  J.,  and  Park,  J. 
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is  very  different  from  that ;  for  here  both  the  builder  and  purchaser 
treated  the  chariot  as  finished,  and  the  whole  of  the  price  was 
paid."  Park,  J.,  said,  "  I  do  not  say  that  I  should  agree  with  the 
decision  in  Mucklow  v.  Mangles,"  and  also  pointed  to  the  fact, 
that  the  chattel  in  the  present  case  was  in  existence  when  the 
whole  price  had  been  paid. 

The  inferences  derived  from  the  fact  of  payment  by  instalment 
in  advance  may  be  strengthened  or  rebutted  by  other  evidence, 
but  where  the  written  contract,  as  in  the  ordinary  form,  provides 
that  the  general  property  in  the  ship,  or  so  much  of  it  as  is  finished, 
shall  from  time  to  time  vest  in  the  purchaser  on  payment  of  the 
several  instalments,  it  vests  in  accordance  with  the  agreement  of 
the  parties,^  This  is  in  consonance  with  the  older  authorities  that 
earnest  binds  the  bargain,  even  with  an  incomplete  chattel,  and 
gives  the  party  a  right  to  demand  it  when  it  is  finished,  but  that  a 
demand  without  payment  of  the  balance  of  the  purchase-money 
would  be  void  ;  as,  although  after  earnest  given,  the  vendor  cannot 
sell  the  goods  to  another,  unless  the  vendee  makes  default,  the 
vendee  must  come  and  pay  and  take  away  the  goods  in  a  convenient 
time,  or  the  bargain  is  dissolved.*  And  although  this  was  the  case 
of  specific  existing  chattels,  there  may  likewise  be  an  appropriation 
of  articles  not  yet  completed,  in  a  similar  manner,  so  far  as  they 
exist,  if  the  intention  be  plainly  expressed. 

But  where  such  a  bargain  has  been  made,  and  it  is  agreed  that  the 
purchaser  is  to  acquire  a  property  in  the  ship  as  it  is  built,  and  from 
time  to  time  according  to  the  instalments  paid,  and  in  the  materials 
of  which  it  is  composed,  the  lien  of  the  purchaser  is  still  subservient 
to  the  vendor's  lien  for  unpaid  purchase-money.  The  shipwright 
can  retain  possession  until  the  entire  purchase-money  is  paid,  and 
where  there  is  a  conflict  of  rights  his  lien  will  be  preferred.  Apart 
from  an  express  provision  in  the  contract  that  the  purchaser's 
interest,  is  "subject  to  the  builder's  lien  for  any  unpaid  instalments," 
the  purchaser  is  not  entitled  to  delivery,  until  the  balance  of  pur- 
chase-money is  paid.  The  vendee  must  come  and  pay  the  balance 
and  take  away  the  chattel.  If  he  should  become  insolvent  while 
the  ship  is  building,  that  fact  does  not  dissolve  the  contract ; 
but  the  trustee  in  bankruptcy,  or  the  purchaser  himself,  if  his  affairs 
are  liquidated  by  arrangement  and  not  in  bankruptcy,  and  the 
property  is  not  vested  in  a  trustee,  may  elect  and  provide  to  accept 
delivery,  if  it  is  for  the  benefit  of  the  estate  that  the  contract  should 
be  completed  ;  *  and  either  the  trustee  or  the  vendee  may  complete 
and  perfect  the  transfer  of  the  property,  while  she  is  being  built  and 
on  the  stocks,  by  consent  of  the  vendor,  without  delivery  actual  or 
constructive,  by  an  assignment  in  writing  or  by  deed,  and  also  of 
the  materials  prepared  or  intended  to  be  used  in  the  construction 
and  completion,  fitting,  and  finding  of  the  ship.    And  where  such 

^  Clarke  v,  Spence,  4  A.  &  E.,  448,  472  ;  Wood  v.  Bell,  25  L.  J.,  Q.  B.,  148: 

*  Langfort  v.  Tiler,  Salk.,  113. 

'  Exp.  Lambton  in  re  Lindsay,  10  L.  R.,  Ch.,  40$,  per  Mellish,  L.J.,  at  p.  415, 
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an  assignment  has  been  made,  the  bankruptcy  of  the  shipbuilder 
does  not  affect  the  property,  or  divest  the  interest  acquired  by  the 
purchaser,  although  the  vessel  is  unfinished  and  remains  in  the 
hands  of  the  builder  for  the  purpose  of  being  completed.  In  such 
a  case  the  property  is  not  within  the  "  order  and  disposition  "  of  the 
bankrupt  under  the  statutes  in  bankruptcy,  and  it  is  considered  that 
there  has  been  an  absolute  and  actual  change  of  possession  by  the 
^ssignment.^ 

And  where  a  ship  has  been  purchased,  paid  for,  and  finished, 
the  mere  fact  that  it  is  left,  for  the  purposes  of  sale,  in  the  warehouse 
of  the  builder,  will  not  place  it  in  his  "  order  and  disposition,"  or 
divest  the  property  from  the  purchaser  in  the  event  of  the  builder's 
bankruptcy.^  But  the  fact  that  the  builder  had  signed  a  certificate 
of  the  building  in  accordance  with  the  statutes  governing  registra- 
tion,^ and  for  the  purpose  of  enabling  the  vendee  to  register  the 
ship  in  his  own  name,  has  been  considered  an  act  of  unequivocal 
assent  (capable  of  course,  like  any  other  assent,  of  being  explained) 
to  the  transfer  of  the  property  to  the  vendee.  The  legal  effect  of 
signing  the  certificate  for  the  piirpose  of  having  the  ship  registered, 
was  from  the  time  the  act  of  registry  was  completed,  in  the  opinioir 
of  Abbott,  C.J.,  to  vest  the  general  property  in  the  vendee.  The 
act  of  painting  the  name,  as  in  Mucklow  v.  Mangles,  was  cited  as 
less  manifestly  such  an  expression  of  intention,  as  the  builder 
might  have  changed  his  intention  at  any  time  and  obliterated  the 
name.  And  the  rudder  and  cordage  purchased  specifically  for  the 
ship,  though  not  actually  attached,  were  in  this  case  held  to  stand 
on  the  same  footing.* 

Where  an  interest  was  created  by  the  payment  of  part  of  the  pur- 
chase-money for  a  i-i6th  share  in  a  ship  which  was  being  built, 
without  the  creation  of  any  lien  for  such  payment,  neither  the  value 
of  such  share  nor  of  the  ship  being  ascertained,  it  was  decided  that 
there  was  no  sufficient  transfer  or  sale  of  any  legal  interest  in  the 
ship  itself,  in  the  absence  of  any  registration  of  the  vendee  as  owner, 
there  being  no  specific  appropriation  of  any  part  of  the  ship.® 

An  agreement  "  to  take  shares  "  in  a  particular  vessel,  the  price 
of  which  as  well  as  the  dimensions,  &c.,  were  fixed  and  ascertained, 
and  also  the  mode  of  payment,  were  together  held  insufficient  to 
vest  the  property  of  one  share  in  the  shareholder,  to  enable  him  to 
bring  trover  successfully  for  a  conversion.  At  the  time  the  agree- 
ment to  take  shares  was  made,  the  ship  was  one-third  finished. 
The  agreement  was  declared  to  be  an  entire  contract,  to  pur- 
chase the  ship  when  it  was  finished,  binding  the  various  parties 
assenting    to   its   terms  ;    and   it  was  decided   that   no  property 

1  Holdemess  v.  Rankin,  28  Beav.,  180;  29  L.  J.,  Ch.,  753,  758;  aff.  on  App., 
at  p.  759  ;  see  also  2  De  G.,  F.  &  J.,  258. 

*  Carruthers  v,  Payne,  5  Bing.,  270. 
'  26  Geo.  3,  c.  60,  s.  12. 

*  Woods  V.  Russell,  5  B.  &  A.,  942  ;  Clarke  v.  Spence,  4  A.  &  E.,  448. 

*  Stringer  v»  Murray,  2  B.  &  A.,  248. 
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passed  to  the  contemplating  purchasers  until  it  was  finished. 
There  was  no  such  specific  appropriation  of  an  interest  in  a  specific 
chattel  as  the  law  requires  to  pass  the  property  from  vendor  to 
vendee,  in  an  article  which  could  not  be  manually  delivered.* 

What  acts  of  expressed  intention  to  appropriate  the  property  in 
a  ship  before  completion  will  suffice,  was  considered  in  reference  to 
a  rudder  which,  though  intended  for  a  particular  ship,  had  not  been 
affixed  to  it.  The  shipbuilder  had  expressed  an  intention  to  attach 
it  to  the  ship,  but  this  intention  had  not  been  communicated  to  the 
vendee,  and,  before  the  rudder  was  finished,  and,  consequently, 
before  it  could  be  attached,  the  shipbuilder  became  bankrupt. 
After  the  bankruptcy,  the  vendee,  who  was  a  creditor  of  the  vendor 
(the  builder),  was  informed  that  the  rudder  was  intended  for  his 
ship,  and  thereupon  took  possession.  It  was  held  to  be  question  of 
intention  for  the  jury,  whether,  in  fact,  the  appropriation  was  abso- 
lute, the  acquiescence  on  the  part  of  the  vendee  having  relation  to 
the  prior  intention  of  the  vendor,  and  perfecting  it,  was  considered 
evidence  to  go  to  the  jury  (although  the  builder  might  have  revoked 
his  intention  and  substituted  another  rudder)  of  an  appropriation  of 
the  rudder,  so  as  to  negative  the  property  of  the  assignees  therein.* 

The  effect  of  payment  by  instalments  has  been  considered  in  a 
variety  of  cases,^  but  the  general  use  of  written  contracts  for  the 
building  and  transfer  of  ships  renders  the  inference  to  be  dra\vn  from 
this  particular  incident  of  less  importance.  Where  instalments  are 
paid  with  precise  reference  to  the  progress  of  the  work,  and  there 
are  other  proofs  of  an  intention  to  appropriate,  the  courts  would 
no  doubt  give  effect  to  this  circumstance  and  appropriate  specifically 
to  the  vendee,  the  very  ship  so  in  progress,  and  vest  in  him  a  property 
in  that  ship  (to  the  extent  of  such  payment).  The  vendee  would  be 
entitled  to  insist  upon  the  completion  of  that  very  ship,  and  the 
builder  could  not  require  him  to  accept  any  other.  Under  such 
circumstances  the  payment  of  the  instalments  would  vest  the 
property  in  the  purchasers;  but  the  possession  remaining  in  the 
vendor,  he  is  still  entitled  to  his  lien  for  the  unpaid  purchase-money, 
and  the  vendee  could  not  lawfully  take  possession  until  he  had 
satisfied  the  terms  of  payment  for  so  much  of  the  work  as  had  been 
completed.*    But  in  every  case  the  question  is  one  of  intention  and 


^  Laidler  v,  Burlinson,  2  M.  &  W.,  602. 

*  Goss  V,  Quinton,  4  Sc.  N.  R.,  471 ;  3  M.  &  G.,  825  ;  discredited  by  Wood  ».  Bell  in 
error,  6  E.  &  B.,  355  ;  5  E.  &  B.,  772  ;  Baker  ».  Gray,  17  C.  B.,  462,  unless  the  chattel  to 
be  annexed  to  the  ship  has  been  approved. 

»  Read  v,  Fairbanks,  22 L.  J.,  C.  P.,  206  ;  Clarke  v.  Spence,  4  A.  &  E.,  448  j  Baker 
r.  Gray,  17  C.  B.,  462.  The  American  cases,  on  the  authority  of  Pars. on  Ship.,  vol.  L, 
65  n.,  are  irreconcilable  on  this  point ;  but  in  Andrews  v.  Durant,  i  Kern,  35,  1 1  N.  Y.  R., 
35,  Scull  V,  Shakespear,  75  Penn,  297,  although  there  was  no  appropriation,  it  was 
held  **  that  the  builder  was  obliged  to  deliver  the  identical  vessel."  See  also  Hame]^  v. 
Schooner  Rosabelle,  20  Wiscon.,  247 ;  a  dictum  in  Moody  v.  Brown,  34  Maine,  107,  is  in 
accord  with  the  ruling  of  Abbott,  J.,  in  Woods  v,  Russell,  5  B.  &  A.,  942,  946. 
Generally  the  balance  of  authority  in  the  Am.  cases  suggests  that  the  mere  payment  of 
instalments  at  specified  stages  effects  no  appropriation.    See  cases,  supra. 

*  yj.,  945  ;  Clarke  v,  Spence,  4  Ad.  &  E.,  448  ;  6  N.  &  M.,  399. 
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fact,  and  must  be  decided  by  the  light  of  all  the  surrounding 
circumstances. 

Where  the  conduct  and  acts  of  the  parties  were  in  conflict  with 
the  prior  bargain,  it  was  held  that  the  latter  prevailed.  As  where 
the  builder  and  vendor  of  the  ship  received  advances  from  the 
vendee,  and  entered  into  a  bill  of  sale  in  the  usual  terms,  "  Have 
bargained  and  sold,"  &c.,  but  the  habendum  contained  the  con- 
flicting words,  "when  the  said  ship  shall  be  completed  and 
finished,"  and  the  vessel  was  r^stered  in  the  name  of  the 
vendee.  This  was  held  to  vest  the  property,  although  the  vendor, 
in  fraud  of  his  agreement,  borrowed  money  of  a  third  party, 
registered  the  ship  in  the  name  of  such  party,  and  executed  a  fresh 
bill  of  sale  to  the  same  person,  and  gave  him  possession  under  it. 
The  obvious  intention  was  held  to  be  to  pass  the  property  to  the 
original  purchaser,  and  the  habendum  and  subsequent  acts  were  not 
considered  as  controlling  that  intention.^  And  in  every  case  where 
the  controlling  instrument  expressly  creates  an  interest  in  favour  of 
the  vendee  in  materials  intended  for  the  construction,  the  courts, 
moved  by  equitable  principles,  will  give  effect  to  it ;  and  in  this 
case,  which  was  one  of  building  a  house,  it  was  agreed  "  that  all 
materials  brought  upon  the  premises  where  the  house  was  to  be 
built,  for  the  purpose  of  erecting  such  house,  should  be  considered 
as  immediately  attached  to,  and  belonging  to,  the  said  building ;  '* 
it  was  held  that  such  an  equitable  interest  was  created  in  favour  of 
the  vendee  as  prevented  the  sheriff"  seizing  on  the  goods  of  the 
vendor,*  and,  wherever  such  intention  is  clearly  expressed,  it  would, 
no  doubt,  be  effectuated.'  But  an  assignment  of  an  existing  chattel, 
coupled  with  words  which  amount  to  a  mere  licence  to  seize  after- 
acquired  property,*  will  not  be  construed  as  an  equitable  assignment 
of  such  subsequently  acquired  property.*  For  a  licence  to  seize, 
and  an  absolute  assignment,  are  not  the  same.® 

By  the  Scotch  law  it  would  appear  that  the  appropriation  of  a 
chattel,  according  to  the  payment  of  instalments,  while  in  course  of 
construction,  is  complete,  but  that  the  creditors  might  claim  the 
ship,  in  the  case  of  the  bankruptcy  of  the  builder,  upon  refunding 
the  moneys  advanced.''^  This  would  conflict  with  the  notion  of  a 
vesting  of  the  property,  and  in  a  case  decided  in  Chancery,  where 
the  vendee  had  overpaid  the  vendor  for  a  barge,  but  there  had  been 
no  specific  appropriation  of  such  payments,  and  no  measurement  of 
the  work,  the  Court  offlered  the  assignees,  on  the  bankruptcy  of  the 
vendor,  liberty  to  proceed  with  the  work  in  the  same  manner  that 

»  Read  v,  Fairbanks,  22  L.  J.,  C.  P.,  206  ;  13  C.  B.,  692. 
'  Brown  v.  Bateman,  2  L.  K.  C.  P.,  272, 2S4. 

•  Baker  v.  Gray,  17  C.  B.,  462, 479. 

*  Bac.  Max.  R.,  14. 

*  Reeve  r.  Whitmore,  33  L.  T.,  Ch.  63 ;  Exp,  Piercy,  9  L.  R.,  Ch.,  33  ;  Campbell 
9.  Bainbridge,  6  L.  R.  £o.r  269 ;  Dickinsoii  v.  DiUwyn,  8  L.  R.,  £q.,  546  ;  Hood  v. 
Franklin,  10  L.  R.  Eq.,  490.    /»r^  Edwards,  9  L.  R.  Ch.,  97,  and  cases  cited  therein. 

•  Carr  v,  Allatt,  27  L.  J.  Ex.,  385  ;  Reeve  v,  Whitmore,  33  L.  J.^  Ch.  63. 

^  Simpson  v.  The  Crs.  of  Duncanson,  Facu.  Decis.,  No.  290,  p.  446.  Mor.  14204. 
The  shipbuilder's  lien  by  Scotch  law  is  dependent  on  "  possession,    as  in  England. 
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the  vendor  had  been  bound  to  do,  and  declared  that  the  vendee, 
who  was  in  possession,  was  entitled  to  the  benefit  of  a  lien  for  the 
payments  he  had  made.^ 

Delivery  maybe  prefaced  or  accompanied  by  acts  negativing  the 
apparent  intention  involved  by  that  act  Thus,  a  vendor  built  a 
ship  for,  and  sent  her  out  on  freight  to,  a  foreign  vendee,  who  received 
and  accepted  her,  and  despatched  her  to  England  with  a  return 
cargo ;  but,  inasmuch  as  the  vendor  had  registered  the  vessel  before 
sending  her  out  in  his  own  name,  and  had  not  executed  any  bill  of  sale 
to  the  vendee,  it  was  held  that  he  had  not  divested  himself  of  his 
property  in  the  ship,^  and  where  the  vendee  agreed  with  the  builder 
to  enter  into  possession  to  complete  the  ship,  if  the  builder  made 
default,  and  the  builder  became  bankrupt,  but  before  his  bank- 
ruptcy gave  certain  materials  necessary  to  the  completion  of  the 
barge,  into  the  possession  of  the  vendee,  it  was  held  that  they  did 
not  pass,  although  the  materials  were  stored  in  the  hull  of  the  ship.* 

The  lien  of  the  shipbuilder,  by  the  law  of  England,  and,  save 
where  affected  by  the  law  of  the  Admiralty  in  reference  to  foreign 
ships,  &c.,  is  a  possessory  lien.  As  such  he  takes  it  cum  onere^  and 
cannot  charge  for  the  hire  of  the  slip  or  dock  while  he  retains  pos- 
session, unless  he  has  expressly  agreed  with  the  vendee  for  such 
rent  or  hire.*  He  loses  his  lien  by  abandoning  possession.*  He  may 
assert  his  lien  for  repairs  against  any  claim  by  the  mortgagee  to 
take  possession,  if  the  repairs  were  necessary  and  were  ordered  by 
the  mortgagor  while  in  possession  and  as  owner.® 

By  the  civil  law  shipwrights  and  material  men,  as  they  are 
termed,''  or  persons  who  supply  anchors,  cables,  rigging,  and  stores,* 
have,  apart  from  express  contract,  a  maritime,  as  distinguished  from 
a  possessory,  lien.  This  lien  follows  the  ship,  and  is  in  the  nature 
of  a  charge  upon  her  after  she  has  left  the  shipwright's  yard.  It  is 
not  like  the  liens  recognized  at  common  law,  and  dependent  on 

^  Exp,  Watts,  in  re  Attwater,  32  L.  J.  Bkcy.,  35 ;  Thames  Ironworks  and  Ship 
building  Co.  (Limited)  v.  Patent  Derrick  Ca  (Limited),  I  J.  &  H.,  93 ;  29  L.  J . 
Ch.  714. 

'  Stringer  v,  Murray,  2  B.  &  A.,  248.  *  Baker  v.  Gray,  17  C.  B.,  462. 

^  Somes  V,  British  Empire  Shipping  Ca,  8  Ho.  of  L.,  338;  30  L.  J.,  Q.  B.,  229; 
28L.  T.,  Q.B.,220. 

•  Thames  Ironworks  and  Shipbuilding  Co  (Limited)  v.  Patent  Derrick  Co.  (Limited), 
29  L.  J.,  Ch.  714  ;  I  J.  and  H.,  93;  Justin  v,  Ballam,  Salk.,  34;  2  Ld.  Raym.,  805  ; 
Hoare  v,  Clement,  2  Show,  338 ;  Abb.  on  Ship.,  108,  109 ;  Watkinson  v.  Bemadiston, 
2  P.  Wms.,  367;  Hill,  Exp.,  i  Madd.,  61 ;  The  Pacific,  33  L.  J.  (P.  M.  &  A.),  120; 
The  Two  Ellens,  3  L.  R.  A.  &  E.,  345 ;  The  Neptune,  3  Hag^-,  Ad.,  129;  3  Knapp, 
P.  C,  94.  But  it  exists  arainst  a  foreign  ship  by  virtue  of  3  &  4  Vic,  c.  65,  &  24 
Vic,  c  10,  ss.  4,  5  ;  The  Ella  A.  Clarke,  32  L.  J.  (P.  M.  &  A.),  211 ;  Br.  &  Lush,  32. 

•  Waiiams  v.  Allsup,  30  L.  J.,  C.  P.,  353 ;  10  C.  B.  (N.  S.),  417. 

'  Those  who  build,  repair,  or  equip  ships  as  a  trade  are  called  material  men.  The 
Neptune,  3  Hagg,  Ad.,  142 ;  Franklin  v.  Hosier,  4  B.  &  A.,  341. 

•  In  Abb.  on  Ship.,  108,  109  (5th  ed.),  Ld.  Tenterden  points  out  that  by  the  civil 
law  a  privilege  or  a  non-posseasory  Ken,  existed  in  fevour  of  material  men,  and  that 
the  countries  adopting  die  dvU  law  have  also  admitted  this  preference.  His  lord- 
ship refers  also  to  the  opinibn  attributed  to  Ld.  Mansfield  on  the  subject,  as  expressed 
in  Rich  v,  Coe,  Cowp.,  636,  Farmer  v,  Davis,  I  T.  R.,  109,  viz.,  that  such  a  maritime 
lien  existed  in  English  law,  but  disagreeing  with  that  view,,  stating  that  the  lien  is 
possessory. 
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possession.  Such  a  Hen  exists  in  nearly  all  countries  which  have 
adopted  the  civil  law,  and,  as  instances,  in  France,  America,  and 
Scotland.  In  an  early  case  Ld.  Ellenborough  decided  that  there 
was  no  such  lien  by  English  law,  but  that  the  shipwright  has 
only  such  a  lien  as  other  artificers  are  entitled  to  for  their  work 
in  the  improvement  of  a  chattel.  Whether  that  is  dependent  on  the 
positive  or  implied  improvement  of  the  reSy  seems  a  little  doubtful.^ 
And  it  seems  that  such  lien  does  not  exist  where  there  is  no 
express  stipulation  for  a  ready-money  payment ;  and  where  there 
is  a  custom  to  give  credit,  as  in  the  River  Thames,^  and  there 
has  been  no  agreement  as  to  ready  money,  there  is  no  lien. 
The  Court  of  Admiralty  for  a  long  period  attempted  to  ex- 
ercise jurisdiction  in  the  claims  of  material  men,  but  the  case  of 
the  Neptune  decided  that  a  maritime  lien  did  not  exist  in  such 
cases.'  The  hardship,  however,  attaching  in  the  case  of  repairs  to 
foreign  ships,  has  led  to  an  enlarged  jurisdiction  for  the  relief  and 
protection  of  shipwrights  and  material  men,  in  the  case  of  foreign 
ships  or  sea-going  vessels,  where  the  vessel  is  under  arrest,  and 
where  necessaries  are  supplied  and  the  owner  is  domiciled  abroad.* 

The  lien  at  common  law  is  passive,  and  does  not  entitle  the 
holder  to  sell  the  property  to  realise  the  security,  even  though  he 
retains  it  at  a  loss,  nor  will  it  enable  him  to  file  a  bill  to  compel  a 
sale :  whether  after  notice  such  a  power  might  be  conferred  was 
considered  by  the  Court,  but  not  decided^ 

Another  mode  of  acquiring  property  in  ships  is  by  taking  them 
from  an  enemy  in  time  of  war,  the  seizure  being  made  lawful  by  the 
sentence  of  a  competent  tribunal.  This  mode  of  acquisition  is  known 
as  capture.*  The  term  is  an  equivalent  of  taking,  and  this  latter 
phrase  was  that,  which  was  formerly  employed  in  policies  of  assur- 
ance. The  perils  enumerated  in  these  were,  among  others,  "  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  counter  mart,  sur- 
prisals,  takings  at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever."''  In  this  connection  the  word  "  people,"  of  what  condition 
or  quality  soever®  presumably  means  people  in  the  aggregate,  and 

^  For  **  the  alteration  and  improvement  of  the  properties  of  the  subject,  he  has  a 
lien,  &c.,"  Smith's  Merc  Law,  9th  ed.,  560  ;  or  **for  any  additional  value  conferred," 
Cross  on  Lien,  24 ;  Jackson  v.  Cummings,  5  M.  &  W. ,  342  ;  Chapman  v,  Allen,  Cra  Car., 
271 ;  Scarfe  v.  Morgan,  4  M.  &  W.,  270. 

2  Raitt  V.  Mitchell,  4  Camp.,  146;  Franklin  v.  Hosier,  4  B.  &  A.,  341 ;  Exp, 
Bland,  2  Rose,  91  ;  Exp.  Hill,  i  Madd.,  61. 

3  3  Knapp,  P.  C,  94  ;  3  Hagg.,  Ad.,  129  ;  The  Pacific.  33  L.  J.,  Ad.,  121 ;  Br.  &  L,, 
243  ;  The  Troubadour,  i  L.  R.,  A.  &  E.,  302  ;  The  Two  Ellens,  3  L.  R.,  A.  &  £.,  345. 

*  3  &  4  Vic,  c.  65,  s.  6,  and  Ad.  Act,  1861,  24  Vic,  c  lo,  ss.  4,  5. 

*  The  Thames  Ironworks,  &c,  Co.  (Limited)  v.  The  Patent  Derrick  Co.  (Limited), 
29  L.  J.,  Ch.,  714;  t  J.  and  H.,93. 

*  Richardson  defines  the  word  capture  to  take  as  a  prize  a  prisoner,  to  take  by  force, 
surprise,  or  stratagem  ;  Johnson,  to  take  as  a  prize.  The  object  is  to  appropriate  to  one's 
self  the  prey.  *'Si  commette  depredatione  con  appropriarsi  il  depredeto,  £mer.  c  12, 
s.  30  ;  Meredith's  ed.,  p.  420. 

■^  Magens,  vol.  2,  p.  384,  ed.  1765. 

*  Nesbitt  V,  Lushington,  4  T.  R.,  783,  per  Lord  Kenyon. 
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as  a  nation  or  commonwealth ;  but  if  it  does  not,  and  includes 
unlawful  as  well  as  lawful  capture,  as  by  pirates,^  the  term  must  be 
accepted  in  a  more  limited  sense,  in  reference  to  this  mode  of 
obtaining  property.  Capture,  as  a  source  of  title,  is  confined  to 
such  a  seizure  and  taking  in  time  of  war,  from  a  belligerent,  as 
is  justified  by  the  laws  of  the  state  or  country  of  the  captor,  which 
sanction  and  ratify  this  mode  of  acquiring  property,  as  con- 
sonant with  the  laws  of  self-protection  and  with  international  law. 

By  the  common  law  of  England  the  property  which  was  taken 
from  an  enemy  in  time  of  war  became  the  prize  or  property  of  the 
captor,  and  the  property  vested  in  him.^  But  by  the  law  of  the 
Admiralty  vessels  taken  on  the  high  seas,  and  within  the  admiral's 
jurisdiction,  without  letters  of  mart  or  marque,  vested  the  property 
in  the  king,  and  that  which  was  seized,  was  seized  in  trust  for  the 
king.  If  the  captor  who  took  the  ship  brought  it  to  land,  and 
there  sold  it,  and  converted  it  to  his  own  use,  he  became  a  tres- 
passer ab  initio?  But  he  could  assign  his  interest  in  it  from  the 
moment  of  capture,*  and  insure  it.^  And  the  period  of  capture 
dated  from  the  time  at  which  the  enemy's  ship  struck  its  colours  ;  ® 
and  when  capture  was  followed  by  lawful  sentence  of  condemnation 
as  prize,  the  title  vested  from  the  actual  capture  in  fact"^  The 
title  was,  however,  only  perfected  and  complete  upon  sentence  in 
accordance  with  the  statutes  in  force  and  orders  in  council  there- 
under, and  the  usage  in  the  Admiralty.  After  legal  condemnation 
and  sentence,  the  title  to  a  vessel  might  be  assigned  in  the  ordinary 
way,  by  purchase  of  the  captor,  assuming  the  laws  of  registration 
to  have  been  complied  with  where  necessary,  the  proper  tribunal 
to  effect  such  sentence  being,  as  the  proceedings  are  in  them,  the 
Admiralty  Court,^  acting  in  the  country  of  the  captor  or  of  an  ally.® 
But  a  court  of  the  belligerent  country  cannot  sit,  and  lawfully 
adjudicate  prize,  in  neutral  territory.^® 

What  amounts  to  a  good  capture  has  in  the  case  of  recaptures 
sometimes  been  discussed.  A  capture  is  where  there  is  no  just 
ground  of  hope  of  recovery  of  the  ship,  and  it  becomes  presumably  the 
property  of  the  captor.^^    Although  for  some  purposes  the  striking 

*  4th  ed.,  494 ;  5th  ed.,  394.  With  this  Mr.  Phillips  agrees,  s.  mo,  and  Mr.  Amould, 
2  Am.  on  Ins.,  808;  Pothier,  Ass.,  s.  56.  "La  prise  est  Tacte  d*im  ennemi,  d'un 
pirate  ou  autre,  qui  s'empare  du  navire,"  Valin,  Ord.  de  la  Mar.  liv.  3,  tit.  6 ;  Dole  v. 
N.  E.  Mutu.  Mar.  Ins.  Co.,  6  AUen  (Am.),  373. 

'  Rex  V.  Broom,  or  Brown,  12  Mod.,  135  5  Carth.,  398. 
»  Rexz/.  Broom,  12  Mod.,  135,  137. 

*  Morroughf.  Comyns,  i  Wils.,  211  ;  213,  per  Lee,  C.J.  ;  Baker  v,  Jardine,  3  East, 
235  n.  ;  but  see  20  Geo.  2,  fo.  593,  making  bills  of  sale  void. 

«  Boehm  v.  Bell, 8T.  R.,  154 ;  Le Cras  v,  Hughes,  3  Dougl.,  81  ;  Stirling z^.  Vaughan, 
II  East,  619 ;  Routh  v,  Thompson,  11  7J.,  428  ;  Lucena  v.  Craufurd,  2  B.  &  P.,  N.  R., 
269 ;  3  B.  &  P.,  75  ;  8  T.  R.,  13  ;  see  also  54  Geo.  3,  c.  93,  s.  65. 

»  The  Rebeckah,  i  C.  Rob.,  227,  at  p.  233. 

'  Morroughz/.  Comjms,   /i*.,  supra. 

8  The  Flad  Oyen,  I  C.  Rob.,  139 ;  The  Christopher,  2  lb.,  209. 

»  The  Christopher,  2  C.  Rob.,  209;  Oddy  v,  Bovill,  2  East,  473;  The  Victoria, 
Edw.  Ad.  97. 

»o  The  Staadt  Embden,  i  C.  Rob.,  26  ;  The  Kierlighett,  3  C.  Rob.,  Ad.  99. 

11  Grotius,  De  Jure  Belli,  L.  3,  c  6,  p.  814. 
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of  the  flag  marks  the  moment  when  the  inchoate  right  of  the 
captor  begins,  and  he  has  the  right  to  possession,  he  must  take 
other  steps  to  perfect  his  title,  the  next  being  to  take  posses- 
sion,^ If  the  ship  escapes  from  its  captor,  or  is  retaken,  or  if  the 
owner  redeems  or  ransoms  it,  the  property  revests  in  him.  When 
possession  has  been  taken  by  the  enemy  of  the  captive  ship,  the 
insured  may  abandon  to  the  insurer,  and  recover  as  for  a  total 
loss.^  But,  inasmuch  as  the  prpperty  in  the  vessels  and  cargoes 
taken  as  prize,  belongs  to  the  state,  no  subject  can  have  any  interest 
in  them  except  by  statute*  or  under  a  grant  from  the  Crown,  or 
by  commission  from  the  Admiralty,  which  is  the  great  fountain 
of  maritime  authority.*  And  the  property  is  not  changed  so  as  to 
bar  the  owner,  in  favour  of  a  vendee  or  recaptor,  until  there  has 
been  a  sentence  of  condemnation.  Although  the  ship  is  lost  by 
capture  as  to  the  owner,  though  she  never  be  condemned  at 
all,  nor  carried  into  any  port  of  the  enemy,  if  the  owner  has 
abandoned  to  the  underwriters,  yet  if  he  recovers  before  abandon- 
ment, the  property  is  still  in  him.  If  he  regains  his  property 
after  condemnation,  the  expense  of  recovery  is  the  insurer's 
loss.* 

The  ordinary  rule  now  is,  that  the  prize  must  be  brought  into  a 
port  belonging  to  the  captor's  country,  to  be  adjudicated  on.*  But 
the  Crown,  against  the  will  of  the  captors,  and  before  adjudication, 
may  direct  the  release  of  the  property  seized  as  prize."'  By  intend- 
ment of  law  all  property  condemned  is  the  property  of  enemies. 
And,  in  the  opinion  of  Lord  Eldon,  a  British  registered  ship  could 
not  be  acquired  by  purchase  by  an  English  owner  after  condemna- 
tion as  prize  by  a  court  of  competent  jurisdiction,  as  it  would  be  an 
aid  to  the  enemy.  Such  a  purchase  did  not  change  the  property, 
which  remained  in  the  person  from  whom  it  had  been  captured.* 
Capture,  followed  by  condemnation,  can  take  place  only  in  the 


^  "  Qu8S  ab  hostibas  capiontur  statim  capientiam  fiunt,"  which  most  be  understood 
when  the  battle  is  over.  Goss  v.  Withers,  2  Burr.,  683,  at  p.  694  ;  **per  solam  occa- 
pationem  prsedse  hostibus  acquiii,'*  Voet,  Pandects,  vol.  2,  lib.  49,  tit.  115. 

*  Gossz'.  Withers,  2  Burr.,  683  (1758). 

•  The  Elsebe,  5  C  Rob.,  174,  182,  187  ;  The  Thetis,  3  Hagg.,  Ad.,  231.  Statutes  ; 
see  Pritchard*s  Dig.  and  55  Geo.  3,  c.  160;  17  Vict,  c.  19  ;  17  Vict,  c.  18,  s.  5. 

*  The  Rebeckah,  1  Rob.,  227. 

s  Goss  V,  Withers,  2  Burr.  683,  694,  per  Lord  MansBeld ;  Marsh,  on  Ins.,  5th  ed.,  394 ; 
Pond  V.King,  i  Wils.,  191;  Assievedot;.  Cambridge,  10  Mod.,  79  (1695),  Gossz^.  Withers, 
id.^  694.  An  English  ship  captured  by  the  enemy  (American)  during  the  thirty  days  allowed 
after  the  ratification  of  peace,  in  which  such  captures  were  to  continue  valid,  was  re- 
captured by  an  English  man  of  war  after  the  thirty  days,  and  was  restored  to  the 
American  captors.  The  Somerset,  2  Dods.,  Ad.  56  ;  as  to  the  necessity  of  the  sentence, 
M'Ortolan  and  Hautefeuille  concur.  Ortolan,  R^les  Intern.,  vol.  2,  Uv.  3,  c  3 ; 
Hautefeuille,  vol.  I.  354. 

•  The  Polka,  Sp.  Priie,  C,  57.  For  a  considerable  time  uncertainty  prevailed 
as  to  what  acts  effected  a  transfer  of  the  property,  and  gave  a  good  title  to  the  captor. 
The  Flad  Oyen,  i  C.  Rob.,  Ad*,  140 5  French  Cod.,  ss.  1400,  1545  ;  Rymer's  Foedera, 
voL  5,  438;  The  Victoria,  Edw.,  Ad.  97. 

^  The  Elsebe,  5  C.  Rob.,  Ad.  174,  at  p.  187. 

«  Woodward  v.  Larking,  3  Esp.,  288  (1801).  See  also  The  Renard,  Marr.,  Ad., 
222,  225  ;  The  Elsebe,  5  C.  Rob.,  Ad.,  174,  at  p.  177. 
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case  of  a  belligerent  seizing,  as  the  authorised  agents  of  an  existing 
government,  and  a  capture  by  pirates  confers  no  lawful  title.^ 
Lawful  capture  is  ordinarily  made  by  a  Queen's  ship,  or  a  mer- 
chant vessel  bearing  letters  of  marque  and  reprisal  (or  of  mart  and 
countermart).^ 

From  these  considerations  it  follows,  that  ships  can  only  be  thus 
lawfully  acquired  during  the  continuance  of  hostilities,  and  that 
the  seizure  of  the  vessel  of  a  country  confers  no  property  in  the 
captor,  unless  it  be  the  ship  of  a  nation  against  which  the  letters  of 
mart  operate.*  And  in  such  case  the  seizure  vests  the  property 
as  a  so-called  droit  of  Admiralty  in  the  Crown,  in  right  of  its 
power  as  High  Admiral  or  its  office  of  Admiralty.*  By  the 
general  law,  derelicts  and  all  goods  found  afloat  and  derelict 
belong  to  the  Crown  in  its  office  of  Admiralty,*  and  become  the 
perquisites  of  the  Admiralty  if  no  owner  appears.*  Thus  also  the 
goods  of  pirates,  but  not  the  goods  of  other  persons  found  on 
Siem,  are  droits  of  Admiralty.^  And  if  an  English  vessel,  with 
a  letter  of  marque  against  American  ships,  seized  and  took 
possession  of  a  French  vessel,  no  right  would  be  acquired  by  the 
captors  on  such  a  capture ;  as  it  would  be  considered  a  droit  of 
Admiralty.  And  if  a  ship  lawfully  authorised,  and  bearing  the 
royal  commission,  engaged  in  the  capture,  it  would  not  be  entitled 
to  the  whole  prize,  but  the  Crown  in  its  office  would  claim  the 
moiety.* 

Although  the  prize  should  be  brought  into  a  port  belonging  to 
the  captor's  country,  the  rule  is  not  inflexible.  Under  peculiar  cir- 
cumstances, two  Russian  vessels,  which  were  not  deemed  seaworthy 
or  in  a  condition  to  be  safely  brought  to  England,  were  condemned 
by  the  consent  of  the  Prussian  Government  at  Memel,®  but  an 
informal  sale  by  the  subject  of  a  belligerent  enemy  in  a  neutral 
port  was  discredited.^® 

What  length  of  possession,  or  reduction  into  possession,  apart 
from  sentence  in  cases  of  recapture,  vested  the  property  in  the 
captor,  has  been  often  the  subject  of  discussion;  the  writers  on  civil 


*  Wilson  V.  Foister,  6  Taunt.,  25  ;  27  Ed.  3.,  stat  2,  c.  13 ;  Molloy,  B.  i,  c  4, 
s.  22. 

>  The  Laws  of  the  S^  ch.  1 1,  p.  461 ;  I  Beawes,  Lex  Mercat,  311 ;  i  Blacks. 
Comm.,  258;  Hallam's  Middle  Ages,  vol.  2,  396-7. 

*  Le  Grand  Terrein,  I  Marr.,  Ad.,  155, 157  ;  La  Bonne  Amiti6,  ii^.,  160 ;  The  Xavier, 
lb,,  219 ;  La  Mignonne,  /J.,  221 ;  Twee  Gesuster,  2  C,  Rob.,  Ad.  n. 

*  The  Rebeckah,  i  C.  Rob.,  Ad.,  227,  235  ;  Le  Grand  Terrein,  ib,,  sup. 

•  Rex  V.  Forty-nine  casks  of  Brandy,  3  Hagg.,  270. 

•  Within  a  year  and  a  day,  The  Panda,  p.  434,  /*.,  infra;  The  Aquila,  i  C.  Rob., 
42 ;  Rex  V,  49  Casks  of  Brandy,  3  Hag|. ,  257 ;  M.  Ship.  Amend.  Act,  1862,  s.  53. 

^  The  Helen,  I  Hagg.,  144 ;  The  Panda,  I  W.  Rob.,  423,  435.  If  the  pirates 
had  been  convicted,  The  Panda,  lb,,  436. 

^  Le  Grand  Terrein,  i  Marr.,  Ad.,  155;  La  Bonne  Amiti^,  ib,^  160,  and  cases  in 
notes. 

•  The  Polka,  I  Sp.,  57,  58,  per  Dr.  Lnshington ;  The  ATictoria  Edward,  Ad.,  07. 

10  The  Flad  Oyen,  i  C.  Rob.,  Ad.,  135 ;  Tfie  Staadt  Embden,  i  C.  Rob.,  26 ;  The 
Kierlighett,  3  C.  Rob.,  Ad.,  99;  Havelock  v.  Rockwood,  8  T.  R.,  268. 
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law,  though  disagreeing  among  themselves,  giving  various  tests.^ 
A  British  subject  has  always  a  right  to  his  own  again,  when  found 
in  the  hands  of  another  British  subject,  and  can  maintain  his  suit, 
paying  proper  salvage.^  But,  save  for  this  rule,  the  captor  seizes 
apart  from  all  liens,  and  a  claim  of  lien  cannot  be  enforced  against 
him.^  And  under  the  usual  proclamation  by  orders  in  council 
that  "  general  reprisals  be  granted"  against  the  ships,  vessels,  and 
goods  of  the  enemy,*  it  is  competent  for  any  British  ship  or 
subject  to  seize  an  enemy's  property,  and  take  possession,  unless 
it  is  protected  specially  by  licence  or  otherwise ;  and  this  would 
apply  to  a  capture  on  land  of  munitions  of  war  belonging  to  the 
enemies'  Government,  in  trust  for  the  Crown.^  But  a  military  or 
non-commissioned  captor  seizing  a  ship  or  property  on  the  high 
seas  acquires  no  personal  legal  interest,  the  capture  being  a  droit  of 
Admiralty.  Thus  also,  if  a  capture  were  made  from  land,  as  where 
a  vessel  strikes  its  colours  to  a  land  fort,  in  submission  to  means 
employed  by  the  fort,  this  would  not  be  considered  prize  of  war, 
but  would  be  an  admitted  droit  of  Admiralty.®  The  jurisdiction  of 
the  Lord  High  Admiral  on  the  high  seas  did  not  extend  into  the 
body  of  a  county,  or  above  the  bridges,  or  the  points  of  land  in 
which  the  river  debouching  into  the  sea  was  confined  as  a  stream,' 
and  it  has  been  recently  decided  that  the  Lord  High  Admiral  had 
no  jurisdiction  to  try  offences  committed  by  foreigners  on  board 
foreign  ships  before  the  28th  Henry  VHL,  c.  15  ;*  and  that  the  so- 
called  three-mile  limitation,  which  is  considered  neutral  territory 
on  a  neutral  shore,®  is  only  adopted  for  certain  purposes,  and  is  not 
necessarily  native  and  national  territory.^** 

The  rule  that  the  ships  should  be  carried  into  a  port  of  the 
captor's  country,  or  into  that  of  an  ally,  is  rendered  necessary  by  the 
nature  of  Admiralty  proceedings.  These  being  in  rem,  it  is 
essential  to  the  validity  of  the  decree  of  restitution,  and  to  the  due 
enforcement  of  the  power  of  the  court,  that  the  ship  should  be 
within  the  jurisdiction  and  control  of  the  court.  It  has  been 
held,  therefore,  that  the  condemnation  of  a  ship  while  lying  in  a 
neutral  port  was  invalid." 

^  Grotius  considers  an  occupancy  of  24  hours  by  the  law  of  nations  equivalent  to  a 
bargain  and  sale.  Bynkershoek  does  not  acquiesce  in  this,  but  considers  the  captive 
vessel  must  be  taken  into  port  The  Renard,  Marr.  Ad.,  222  ;  The  Flad  Oyen,  I  C. 
Rob.,  139.     See  also  Bro.  Ab.,  tit  Propertie,  s.  38,  contra, 

»  Woodward  v.  Larking,  3  Esp.,  288 ;  The  Renard,  i  Marr.,  Ad.,  222 ;  The 
Lucretia,  ib.,  227. 

»  The  Ida,  i  Sp.,  Prize  C.  26,  p.  35  ;  The  Tobago,  5  C.  Rob.,  218. 

*  The  Elise  Wilhebnina,  Sp.  Prize  C,  Ad.  ;  The  Johanne  Emilie,  ft/.,  15 ;  The 
Caroline,  id.,  252,  253.  *  lb. 

«  The  Rebeckah,  i  C.  Rob.,  Ad.,  227,  235,  per  Lord  Stowell. 
'  Paraval  les  Pountz,  15  Ric.  IL,  c.  3. 
»  Reg.  V.  Keyn,  2  Ex.  D.,  63. 

•  The  Eliza  Anne,  i  Dods.,  Ad.,  244. 

**>  By  the  mbority,  Kelly,  C.B.,  and  Sir  R.  Phillimore,  J.,  diss.;  The  majoritTy 
Lord  Coleridge,  C.J.,  Brett  &  Amphlett,  JJ.  A.,  Grove,  Denman  &  Undley,  JJ., 
controy  that  the  ground  within  three  miles  of  the  English  coast  is  English  territory. 

"  The  Henrick  &  Maria,  4  C.  Rob.,  43 ;  The  Herstelder,  I  C.  Rob.,  114,  119,  n.  ; 
The  Nostra  Signora  de  los  Angelos,  3  C.  Rob.,  287  ;  La  Purissima  Comcepcion, 
6,  ft/.,  45- 
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Where  the  captors  carried  the  ship  into  an  improper  port,  and 
she  sustained  damage,  and  it  became  necessary  to  unload  the  cargo, 
the  captors'  expenses  were  allowed  only  subject  to  the  expenses 
caused  and  incurred  by  reason  of  their  misconduct^  Ordinarily 
the  court  gives  full  indemnity  to  the  captors,  in  cases  of  restitution, 
for  their  outlay  and  disbursements  on  the  ship  while  it  is  being 
lawfully  detained.*  Where  a  neutral  has  been  captured  by  one 
belligerent  and  recaptured  by  the  other,  the  owners  must  pay 
salvage  for  the  restoration,  as  having  been  rescued,  if  it  has  not  its 
proper  papers  on  board  with  the  certificates  necessary  to  establish 
origin  and  nationality.'  If  one  captor  seizes  and  then  abandons, 
and  another  captor  takes  and  procures  an  adjudication,  the  last 
seizor  is  alone  entitled  to  the  fruits  of  capture,  the  abandonment 
of  the  commander  (as  first  captor)  binding  his  crew.* 

Although  by  the  Treaty  of  Paris  a  neutral  flag  affords  protection 
to  the  goods  of  an  enemy,  the  ship  is  still  subject  to  the  belligerent 
right  of  visitation  and  search.  If  free  ships  make  free  goods,  still 
the  right  must  be  exercised  to  ascertain  whether  the  ships  are  free  or 
not*  The  flag  is  no  authentic  declaration  of  innocence :  it  may  be  the 
reverse.  The  vessel  hoisting  it  may  carry  contraband  of  war,  or  be 
sailing  under  false  colours,  and  may  be  an  alien  enemy  in  disguise.* 
The  improper  resistance  of  the  right  of  search  when  it  is  lawfully 
exercised  by  a  belligerent  ship,  or  the  ship  authorised  by  the 
belligerent,  entails  condemnation  of  the  neutral  vessel  ifit  be  shown 
that  she  had  reasonable  grounds  to  be  satisfied  of  the  existence  of 
a  war ;  but  if  the  vessel  was  ignorant  of  the  war,  and  bad  no  reason- 
able means  of  acquiring  the  information,  she  would  not  be  considered 
criminally  culpableJ  The  carriage  of  contraband  of  war  is  a  breach 
of  neutrality ;  ®  and  if  the  ship  has  a  false  destination,  and  it  may 
be  reasonably  inferred  the  contraband  is  for  the  enemy's  use  and 
benefit,  the  ship  is  liable  to  be  condemned  as  well  as  the  cargo.® 
The  fraud  causes  confiscation  as  the  legal  result^®  Ordinarily  the 
capture  results  in  the  confiscation  of  the  goods,  and  of  all  the  pro- 
perty on  board  belonging  to  the  same  owner.^^ 

The  effect  of  capture  in  suspending  contracts  of  affreightment, 
or  of  the  sentence  of  condemnation  in  dissolving  them,  will  be 
treated  under  the  head  of  charter-parties.    As  to  the  orders  of  a 


*  The  Principe  Ed.  Ad.,  70. 

*  16. 

'  The  Actaeon,  Ed.  Ad.,  254;  Talbot  v.  The  Ship  Amelia,  4  Dallas,  34  (Am.). 
•   *  The  Diligentia,  i  Dods.,  404. 
»  The  Maria,  I  C.  Rob.,  Ad,  340,  360. 

•  The  Frankim,  3  C.  Rob.,  217. 

'  The  St  Juan  Baptista,  &c.,  5  C.  Rob.,  33  ;  The  Topaz,  2  Act.  Priz.,  20,-  The 
Maria,  I  C.  Rob.,  340,  360. 

8  The  Imma,  3  C.  Rob.,  167  ;  The  Neptimus,  1^.,  108. 

•  The  Franklin,  3  C.  Rob.,  217  ;  The  President,  5  C.  Rob.,  277. 

"0  The  Franklin,  id.,  224;  The  Sarah  Christina,  i  C.  Rob.,  237,  242. 

"  TheStaadt  Embden,  i  C.  Rob.,  26,  29;  The  Ringende  Jacob,  i3.,89;  The 
Franklin,  id.,  sup.,  217, 223  ;  Code  des  Prises,  vol.  2,  672 ;  The  Sea  Laws,  472  ;  Tke 
President,  5  C.  Rob.,  277 ;  The  Jonge  Tobias,  1  C.  Rob.,  329. 
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prize  court  to  sell  the  res  before  adjudication,  see  cases  cited 
infra} 

As  to  the  power  of  foreign  courts  to  confer  a  good  title  by  an 
order  of  sale,  or  by  judgment  or  decree,  it  may  be  accepted  that 
whatever  any  court  settles  as  to  the  right  or  title,  or  whatever 
disposition  it  makes  of  the  property  by  sale,  revendication,  transfer, 
or  other  act,  will  be  held  valid  in  every  other  country  where  the 
same  question  comes  directly  or  indirectly  in  judgment  before  any 
other  tribunal.*     In  such  cases — 

*^  The  inquiry  is,  first,  whether  the  subject  matter  was  so  situated  as  to  be 
within  the  lawful  control  of  the  state  under  the  authority  of  which  the  court 
sits ;  and,  secondly,  whether  the  sovereign  authority  of  that  state  has  conferred 
on  the  court  jurisdiction  to  decide  as  to  the  disposition  of  the  thine,  and  the 
court  has  acted  within  its  jurisdiction.  If  these  conditions  are  fulfilled,  the 
adjudication  is  conclusive  against  all  the  world.'' ' 

And  Lord  Chelmsford,  in  delivering  judgment,  expressed  his 
opinion  that  a  proceeding  in  a  foreign  court  to  enforce  a  maritime 
lien  which  by  the  law  of  that  foreign  country,  and  of  all  foreign 
codes  founded  on  the  civil  law,  though  not  so  recognized  by  the 
law  of  this  country,  is  a  proceeding  in  rem^  must  be  so  treated 
here.*  The  rules  upon  which  the  courts  in  England  act  in  reference 
to  questions  of  foreign  law,  were  authoritatively  stated  in  a  decided 
case,*  and  an  enactment,  for  the  purposes  of  assisting  the  courts  in 
ascertaining  the  law  of  foreign  countries  in  reference  to  cases  in 
which  it  is  pleaded,  has  been  passed,  which  empowers  the  superior 
courts  to  remit  a  case  with  queries  to  ascertain  the  law,  and*  also  to 
adopt  or  apply  the  opinions  g^ven.* 

The  sections  preceding  the  55  s.  of  the  Merchant  Shipping  Act 
of  1854  having  been  dealt  with  in  chapter  i,'''  it  may  be  noted  here 
that  subsequent  legislation  *  gives  power  to  the  Government  of  any 
British  possession,  with  the  approval  of  a  principal  Secretary  of 
State,  to  grant  terminable  certificates  of  registry  for  ships  not 
exceeding  60  tons  burthen,  and  such  provisional  registration,  while 
the  certificates  are  in  force,  constitutes  the  vessel  a  registered 
British  ship.  We  pass  now  to  the  sections  which  govern  the  trans- 
fer and  transmission  of  British  ships. 

Section  55  deals  with  their  transfer,  and  is  as  follows: — 


1  Castrique  v.  Imrie,  4  H.  of  L.,  E.  &  I.,  414,  438;  Stringer  v.  Eng.  &  Soot. 
Marine  Ins.,  4  L.  R.,  Q.  R,  676. 

*  Story  on  Conflict  of  Laws,  s.  592. 

'  Castrique  v.  Imrie,  4  H.  of  L  .£.  &  I.,  414,  429,  per  Blackburn,  J. ;  Canunell  v. 
SeweU,  29  L.  J.,  Ex.,  350  ;  5  H.  &  N.,  728 ;  3  H.  &  N.,  64a 

*  Castrique  v.  Imrie,  ib.,  p.  447* 

^  The  Duchess  Di  Sora  v,  Phillipps,  10  H.  of  L.  Cas.,  624. 

*  24  Vic.,  c  II,  ss.  I,  2,  3. 
'  Pages  I  to  30,  incL,  antt, 

»  31  &  32  Vic.,  c  129,  ss.  I  &  2.  By  the  35  &  56  Vic,  c  73,  s.  4,  ss.  46,  54,  92,  94 
of  the  Merdiant  Shipping  Act,  1854,  are  to  be  read  and  construed  as  if  the  Registrar 
General  of  Seamen  were  named  therein  instead  of  the  Commissioners  of  Customs.  As 
pointed  out,  p.  28,  anti,  sec.  50,  renders  any  pledge  or  deposit  of  the  certificate  of  registry 
ill^. 
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M.  S.  A.,  1854,  s.  C5.  A  registered  ship,  or  any  share  therein,  when  disposed 
of  to  persons  qualified  to  be  owners  of  British  ships,  shall  be  transferred  by  bill 
of  sale ;  and  such  bill  of  sale  shall  contain  such  description  of  the  ship  as  is 
contained  in  the  certificate  of  the  surveyor,  or  such  other  description  as  may  be 
sufBdent  to  identify  the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be 
according  to  the  form  marked  £.  in  the  schedule  hereto,^  or  as  near  thereto  as 
circtunstances  permit,  and  shall  be  executed  by  the  transferrer  in  the  presence 
of  and  be  attested  by  one  or  more  witnesses. 

The  Court  of  Chancery  held  that  the  form  of  mortgage  pre- 
scribed by  s.  66,  and  the  "  transfer,''  by  this  section,  by  bill  of  sale, 
must  be  in  the  form  indicated  by  the  Act,  and  that  no  effect  could 
be  given  to  an  unregistered  contract  to  assign  a  ship  as  a  security 
for  money  due.  In  other  words,  equity,  in  mitigating  the  apparent 
hardship  which  might  be  created  or  arise  by  the  imperative  terms 
of  an  absolute  enactment,  would  require  a  literal  compliance  with 
the  precise  letter  of  the  statute.  Although  it  recognises  equitable 
mortgages  by  deposit,  it  will  not  recognise  a  contract  to  assign  a 
British  ship  which  is  not  r^stered,  nor  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  a  British  ship  which  is  not 
registered.  Preceding  statutes  contained  directly  prohibitory 
words :  "  Otherwise  such  transfer  shall  not  be  valid  or  effectual  for 
any  purpose  whatever,  either  in  law  or  in  equity."  The  express 
and  positive  terms  of  the  mandatory  enactment  in  s.  55  is,  in 
effect,  the  same,  and  extends,  therefore,  to  a  contract  for  sale,  or  a 
contract  to  transfer,  as  well  as  to  the  actual  transfer ;  otherwise  the 
express  provisions  of  the  statute  might  be  contravened.* 

The  purchaser  of  a  ship  which  is  not  under  arrest,  who  has  notice 
of  an  unpaid  claim  for  necessaries  supplied  to  the  ship,  is  not  affected 
by  such  notice,  so  as  to  become  liable  in  respect  thereof.  The 
material  man  has  no  maritime  lien.  His  lien  is  possessory  only,  and 
a  lien  at  common  law.^  Such  a  purchaser  would,  therefore,  not  be 
liable  to  an  action  in  rem  ;*  and  where  the  person  supplying  the 
necessaries  arrests  the  ship  by  process  from  the  Admiralty  Division, 
such  arrest  would  not  avail  against  a  valid  existing  charge  on  the 
ship,  or  against  a  bond  fide  purchaser.^ 

**  Or  by  any  lawful  means,  other  than  a  transfer,  according  to  the 
provisions  of  this  Act"  These  words  contained  in  s.  58  must  be  read 
in  conjunction  with  s.  59,  which  directs  what  is  to  be  done  where  a 
person  acquires  an  interest  by  any  lawful  means  other  than  a  transfer, 
according  to  the  provisions  of  this  Act.®    As  a  consequence,  these 

^  A  different  form  has  been  substituted  by  the  Commissioners  of  Customs  for  that 
contained  in  the  original  schedule.  Shares  in  ships  registered  under  the  Act  are  by  the 
18  &  19  Vic,  c.  91,  s.  10,  deemed  to  be  included  in  the  word  **  stock,**  as  defined  by  the 
Trustee  Act,  1850,  and  the  provisions  of  the  Trustee  Act  apply  to  sudi  shares. 

'  The  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Cn.,  827  ;  Hughes  v,  Morris,  21 
L.  J.,  Ch.,  761 ;  9  Hare,  636.    See  9  Vic.,  c.  89,  s,  34 ;  3  &  4  Will.  4,  c.  55,  s.  31,  &c 

»  The  Two  Ellens,  4  L.  R.,  P.  C,  i6i. 

*  The  Aneroid,  2  P.  D.,  189 ;  41  Vic,  c.  10,  s.  6,  creates  no  maritime  lien ;  The  Pieve 
Superiore,  5  L.  R.,  P.  C,  482. 

*  The  Pieve  Superiore,  ib,\  The  Two  Ellens,  ib,  sup, ;  The  Ironsides,  Lush,  458; 
The  Bahia,  Bro.  &  L.,  62. 

*  The  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.,  827, 833,  per  Wood,  V.-C. 
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words  do  not  apply  to,  or  include,  transfer  by  contract,  and  a  con  tracts 
except  in  the  form  prescribed  by  the  Act,  could  not  be  registered.^ 

It  has  been  decided  that  this  section  is  limited  in  its  operation 
to  British  ships.  That  an  agreement  to  charge  all  the  estate  and 
interest  of  the  owner,  in  a  vessel  fully  built,  in  favour  of  a  creditor^ 
to  remain  and  be  held  as  security  for  the  repayment  of  a  sum  of 
money,  with  a  contract  to  execute  any  further  assurance  if  required, 
is  an  agreement  which  is  perfectly  valid  in  relationship  to  an  exist- 
ing ship  which  has  not  been  and  is  not  intended  to  be  registered. 
Such  a  charge  does  not  require  registration,  and  is  not  within  the 
operation^  of  the  Bills  of  Sale  Acts  ;  and  inasmuch  as  the  M,  S.  Act, 
1854,  by  the  particular  sec.  which  prescribes  registration*  affixes  no 
penalty  for  non-registration  in  the  case  of  alien  ships,  no  duty  of 
registration  is  to  be  implied  with  reference  to  foreign  vessels.  It  was 
considered  that  the  terms  of  the  security  above  indicated,  only 
created  a  lien  or  charge,  and  did  not  amount  to  a  complete  transfer 
or  transmission.  They  did  not  transfer  a  legal  estate  in  the  ship, 
but  gave  the  creditor  a  right  in  equity  to  say  that  whatever  interest 
the  owner  had  in  it,  should  be  transferred  to  the  creditor  as  a  security 
for  the  debt*  From  this  decision,  it  would  seem  that  the  head-note 
in  a  case  decided  before  the  Act  of  1862*  should  be  read  as  if  the 
words  "  British  or  registered  "  were  understood,  and  that  it  should 
run,  that  "  a  mortgage  of  a  registered  ship  must  be  accompanied 
with  the  formalities  required  by  the  statute,*  and  a  court  of  equity 
can,  therefore,  give  no  effect  to  an  unregistered  contract  to  assign 
a  registered  ship  as  a  security  for  money  due,*'  this  latter  part  of 
the  head-note  being  also  interpreted  by  reference  to  the  M.  S.  Act 
of  1862  afterwards  passed,  the  two  sections^  being  in  the  same 
terms,  viz.,  "  A  registered  ship,  or  any  share  therein."  How  far  the 
courts  of  equity  may  be  able  to  enforce  equities  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interest,  would,  of  course, 
depend  upon  the  powers  of  the  court  to  attain  its  end  without 
prejudice  to  the  enactments  which  concern  registration  and  the 
provisions  which  relate  to  the  exclusion  of  unqualified  persons, 
and  also  those  which  exclude  notice  of  trusts  being  entered  or 
received  by  the  registrar.^ 

Title  of  ships  may  be  acquired,  in  addition  to  the  modes  already 
pointed  out,  by  purchase  in  certain  cases  of  the  captain.  The 
master,  it  has  been  said  has — 

"By  virtue  of  his  employment,  not  merely  those  powers  which  are 
necessary  for  the  navigation  of  the  ship  and  the  conduct  of  the  adven- 
ture   to    a    safe   termination,    but    also    a    power,    when    such    termination 

^  The  Liverpool  Borough  Bank  v.  Turner, 29  L.  J.,  Ch.,834. 

*  Union  Bank  of  London  v,  Lenanton,  3  C.  P.  D.,  243  ;  17  &  18  Vic.,  c.  36;  41  & 
42  Vic,  c.  31. 

*  M.  S.  Act,  1854,  s.  57,  i6,y  at  p.  248,  per  Bramwell,  B. 

*  Union  Bank  of  London  v.  Lenanton,  3  C.  P.  D.,  250;  per  Cotton,  L.J. 

*  25  &  26  Vic,  c.  63,  s.  3. 

*  The  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.,  827  ;  30  L.  J.,  Ch.,  379 ; 
I  J.  &  H.,  n9. 

'  17  &  15  Vic,  c.  104,  s.  66fPcsi,  •  25  &  26  Vic,  c.  63,  s.  3. 
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becomes  hopeless,  and  no  prospect  remains  of  bringing  the  ressel  home^  to  db 
the  best  for  all  concerned,  and  therefore  to  dispose  of  her  for  their  benefit*^ 

The  master  may  sell  the  ship  abroad  and  give  a  good  title  under 
certain  adequate  circumstances  of  necessity.*  But  the  necessity 
which  confers  the  right  to  exercise  this  power  of  sale  is  most 
jealously  watched  by  the  English  courts,  and  rigorously  confined 
to  cases  of  extreme  necessity.  It  must  be  such  a  necessity,  indeed, 
as  leaves  the  master  no  alternative,  as  a  prudent  and  skilful  man, 
acting  bond  fide  for  the  best  interests  of  all  concerned,  and  with  the 
best  and  soundest  judgment  that  can  be  formed  under  the  circum*- 
stances»  except  to  sell  the  ship  as  she  lies. 

He  is  bound  seriously  and  deliberately  to  try  every  other 
expedient  to  raise  money  before  disposing  of  the  ship  or  any  part 
of  the  cargo.'  Lord  Holt  is  reported  to  have  said,  "  The  master 
has  no  authority  to  sell  any  part  of  the  ship  ;  and  his  sale  transfers 
no  property,  but  he  may  hypothecate."* 

''The  exception,  however,  of  cases  of  extreme  necessity  rather  fortified  than 
weakens  the  general  rule ;  and  no  person  can  safely  purchase  a  ship  of  the 
master  in  any  case,  which  does  not  clearly  fall  within  Uie  principle  upon  which 
the  exception  is  founded ;  and  such  a  case  will  rarely  happen.  And  althoufi^k 
the  master  be  himself  a  part-owner  of  the  ship,  yet  will  not  nis  sale  thereof  be 
good  for  more  than  his  own  part,  for  the  interest  of  part-owners  is  so  far  distinct, 
that  one  of  them  cannot  dispose  of  the  share  of  another ;  whereas  in  articles  ef 
ordinary  sale  one  partner  may  in  general  transfer  the  whole  property^  if  the 
transaction  be  without  fraud.' 

In  an  early  case  an  American  ship  which  was  wrecked  in  Sligo 
Bay,  and  which  upon  survey  was  declared  a  constructive  total  loss, ' 
and  incapable  of  being  repaired  for  less  than  ;Ci,SOO — a  sum  far 
exceeding  its  value — was  sold  by  auction  by  direction  of  the  master, 
and  realized  £zo^.  The  vessel  was  repaired  by  the  piu'ohaser  at  a 
cost  of  ;^  800.  The  same  master,  to  whom  the  buyer  offered  a  fourth 
of  the  vessel  at  the  purchase  price,  was  also  engaged  to  navigate 
the  ship  to  Riga.  On  the  return  voyage  to  London^  she  was 
captured  by  the  Danes,  and  recaptured  by  the  Hound,  sloop  of  war. 
The  court,  in  its  judgment,*  said — 

^A  sale  of  the  vessel  was  made  in  Ireland^  by  the  master,  without  the 
authority  of  his  owners ;  and  it  b  contended  that  such  a  sale,  being  made  under 


*  Hunter  v.  Parker,  7  M.  &  W.,  342,  per  Parke,  B.  5  Am,  on  In«.,  3rd  cd.,  341,  5th 
Pieve Snperiore,  ib.  sufra  ;  The  GiMv,  33  L.  J.,  Ad.,  195  ;  2  Mar.  L.  C,  146; 


•  The  Pieve  Snperiore,  ib.  su/ra  ;  The  GiMv,  33 1    ,  ,         .    ,^  . 
The  Bonita,  Lash,  252  ;  30L.  J.,  Ad.,  145  ;  The  Catherine^  15  Jar.,  232. 


•  Underwood  v,  Robertson,  4  Camp.,  139;  The  Cobequid  Marine  Ins.  Co.  w. 
Barteatuc,  6  L.  R.,  P.  C,  319,  324,  per  Sir  H.  S.  Keating ;  Klemwort  v.  Cassa 
Marittima  of  Genoa,  2  App.  C,  156 ;  Acatos  v.  Buns,  3  Ex.  D.,  282. 

*  Johnson  v.  Shippen,  2Ld.  Raym.,9S4 ;  Ekms  v.  E.  Ind.  Comp.,  I  P.  Wms.,  395 1 
2  Bro.  ParL  Cas.,  72. 

*  Abb.  on  Ship., p.  3,  nth  ed.,  7 ;  Reid  v.  Darby,  10 East,  143  ;  see  also  Hunter  9. 
Prinsep,  10  East,  375.  By  the  Norwegian  law  it  would  seem  that  in  case  of  wreck  the 
master  has  power  to  sell  the  cargo,  without  the  same  drcumstanoes  of  imperious  meeemtv 
asm  England ;  see  Cammell  v.  Sewell,  29  L.  J.^  Ex.,  350 ;  3  H.  &  N.,  640 ;  5  H.  &  N. 
72s  (Ex.  Ch.). 

•  The  Fanny  &  Ehnira,  i  Ed.  Ad.  117,  il8,pcr  Sir  Wm.  Seott  (Lord  Stowell), 
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the  pressure  of  necessity,  will  convey  a  valid  title  to  Mr.  Ormsby,  the  purchaser. 
But,  in  the  first  place,  it  must  be  shown  that  there  was  a  necessity,  and  then  it 
remains  to  be  considered  whether  it  was  such  as  by  law  would  give  the  master  a 
right  to  selL  That  such  a  case  may  arise.  I  am  not  prepared  to  deny  :  suppose, 
for  instance,  a  ship  in  a  foreign  country  where  there  is  no  correspondent  of  the 
owners,  and  no  money  to  be  had  on  hypothecation  to  put  her  into  repair.  Under 
these  circumstances,  what  is  to  be  done  ?  The  ship  may  rot  before  the  master  can 
hear  from  his  own^^rs  ;  and,  therefore,  if  the  necessity  were  clearly  shown,  with 
full  proof  that  everything  was  done  optimdfide^  and  for  the  real  benefit  of  the 
owners,  the  court  might  be  disposed  to  sustain  a  purchase  so  made.** 

After  reviewing  previous  decisions  as  to  sales  of  ships  in  distress 
by  the  Vice- Admiralty  Courts,  the  judgment  proceeded : — 

"•  I  say  in  such  cases  where  there  is  no  ground  for  suspicion,  although  I  do 
no(  know  that  such  a  power  is  given  to  the  master  by  the  general  maritime 
law,  yet,  feeling  its  expediency,  this  court  would  strain  hard  to  support  the  tide 
of  the  purchaser.  But  then  there  must  be  the  clearest  proof  of  the  necessity  ; 
it  must  be  shown  not  only  that  the  vessel  was  in  want  of  repair,  but  likewise 
that  it  was  impossible  to  procure  the  money  for  that  purpose."* 

In  this  case  the  court  restored  the  ship  not  to  Mr.  Ormsby,  the 
purchaser,  but  to  the  original  owner,  considering  there  were  circum- 
stances of  suspicion  in  the  transaction,  and  referred  the  buyer  to  his 
vendor,  the  master,  for  his  remedy,  and  without  prejudice  to  his 
rights,  if  any,  acquired  by  the  purchase. 

This  being  the  law,  as  affirmed  by  two  of  the  most  eminent 
authorities,  it  remains  to  be  seen  how  far  it  has  been  modified  by 
more  recent  decisions  and  modern  convenience.  It  is  now  con- 
sidered established  law,  **  that  the  master,  under  circumstances  of 
stringent  necessity,  may  effect  a  sale  of  a  vessel  so  as  thereby 
to  aflfect  the  insurers."  *  What  is  meant  by  the  term  "necessity" 
has  been  described  "  as  a  high  degree  of  need — a  need  which  arises 
when  choice  is  to  be  made  of  one  of  several  alternatives  under 
the  peril  of  severe  loss  if  a  wrong  choice  should  be  made."*  The 
necessity  which  will  justify  the  sale  has  been  termed  "  an  imperious, 
uncontrollable  necessity."  *  There  must  be  a  moral  necessity,  or,  in 
other  words,  "  a  duty  incumbent  upon  a  rational  being  to  perform, 
which  he  ought  at  the  time  to  perform,"  as  distinguished  from  an 
act  under  an  overwhelming  compulsion.*  The  rule  laid  down  in  a 
work  of  accepted  authority,  ratified  by  the  approval  of  the  Privy 
Council,®  is — 

"  If  the  master  came  to  the  conclusion  to  sell  hastily,  either  without  sufficient 
examination  into  the  state  of  the  ship,  or  without  having  previously  made  every 

•  The  Fanny  &  Elmira,  i  Ed.  Ad.,  119;  Abb.  on  Ship.,  p.  6. 

•  The  Cobequid  Marine  Ids.  Ca  v.  Barteaux,  6  L.  R.,  P.  C,  319 ;  Pars,  on  Mar. 
Ins.,  vol.  2  (cd.  1868),  pp.  145, 147;  Am.  on  Ins.,  3rd  ed.,  341,  5th  ed.,  354 ;  Phillips  on 
Ins.,  s.  1524,  p.  268,  259;  Idle  v.  Royal  Ex.  Ass.  Co.,  3  Moore,  115,  8  Taunt.,  755  ; 
Uoyd  V,  Guibert,  i  L.  R.,  Q.  B.,  115  (Exch.  Ch.) ;  Australasian  St.  Navig.  Co.  v, 
Morse,  4  L.  R.,  P.  C,  222  ;  The  Kamak,  2  L.  R.,  P.  C,  505  ;  Klcinwort  Cohen  &  Co. 
V.  The  Cassa  Marittima  of  Genoa,  2  App.  C,  156. 

•  The  Kamak,  2  L.  R.,  P.  C,  505,  512,  pcrSir  Wm.  Erie;  R^. «/.  Winsor,  I  L.  R., 
Q.  B.,  J94. 

•  Peirce  v.  Ocean  Ins.  Co.,  18  Pick.,  83,  88,  per  Shaw,  C.J.  (Am.) ;  Parsons  on 
Ship.,  vol.  I,  68. 

•  The  Ship  Fortitude,  3  Sumn.,  22S,  248,  per  Story,  T. 

•  The  Cobequid  Mar.  Ins.  Co.  v,  Barteaux,  6  L.  R.,  P.  C,  319;  329;  Am.  on 
Ins.,  3rd  ed.,  p.  342. 
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exertion  in  his  power  with  the  means  then  at  his  disposal  to  extricate  her  from 
the  peril,  he  will  not  be  justified  in  selling,  even  although  the  danger  at  the  time 
appear  exceedingly  imminent"  ^ 

Declaration  to  be  made  by  Transferree. 

M.  S.  A.,  1854,  s.  56.  No  individual  shall  be  entitled  to  be  registered  as  trans- 
ferree of  a  siiip  or  any  share  therein  until  he  has  made  a  declaration  in  the  form 
marked  F.  in  the  schedule  hereto,  stating  his  qualification  to  be  registered  as 
owner  of  a  share  in  a  British  ship,  and  containing  a  denial  similar  to  the  denial 
hereinbefore  required  to  be  contained  in  a  declaration  of  ownership  by  an  original 
owner  ;  and  no  body  corporate  shall  be  entitled  to  be  registered  as  transferree 
of  a  ship  or  any  share  therein  until  the  secretary  or  other  duly  appointed 
public  officer  of  such  body  corporate  has  made  a  declaration  in  the  form  marked 
G.  in  the  schedule  thereto,  stating  the  name  of  such  body  corporate,  and  such 
circumstances  of  its  constitution  and  business  as  may  prove  it  to  be  qualified  to 
own  a  British  ship,  and  containing  a  denial  similar  to  the  denial  hereinbefore 
required  to  be  contained  in  a  declaration  of  ownership  made  on  behalf  of  a  body 
corporate  :  in  the  case  of  an  individual,  the  above  declaration  shall  be  made,  if 
he  reside  within  five  miles  of  the  custom-house  of  the  port  of  registry,  in  the 
presence  of  the  registrar,  but  if  beyond  that  distance  m  the  presence  of  any 
registrar  or  of  any  justice  of  the  peace :  in  the  case  of  a  body  corporate^  the 
declaration  shall  be  made  in  the  presence  of  the  registrar  of  the  port  of  registry. 

Registration  of  Transfer. 

S.  57.  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of 
2iny  share  therein,  when  duly  executed,  shall  be  produced  to  the  registrar 
of  the  port  at  which  the  ship  is  registered,  together  with  the  declaration  herein- 
before required  to  be  made  by  a  transferree ;  and  the  registrar  shall  thereupon 
enter  in  the  register  book  the  name  of  the  transferree  as  oWner  of  the  ship  or 
share  comprised  in  such  bill  of  sale,  and  shall  endorse  on  the  bill  of  sale  the  £aict 
of  such  entry  having  been  made,  with  the  date  and  hour  thereof ;  and  all  bills 
df  sale  of  any  ship  or  shares  in  a  ship  shall  be  enterefd  in  the  register  book 
in  the  order  of  their  production  to  the  registrar. 

Transmission  of  Shares  by  DzATiii  Bankruptcy,  or  Marriage. 

S.  58.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  trans- 
mitted in  consequence  of  the  death,  or  bankruptcy,  or  insolvency  of  any 
registered  owner,  or  in  consequence  of  the  marriage  of  any  female  registered 
owner,  or  by  any  lawftd  means  othet  than  by  a  transfer  according  to  the  provi- 
sions of  this  Act,  such  transmission  shall  be  authenticated  by  a  declaration  of 
the  person  to  whom  such  property  has  been  transmitted,  made  in  the  form 
marKed  H.  in  the  schedule  hereto,  and  containing  the  several  statements  here- 
inbefore required  to  be  contained  in  the  declaration  of  a  transferree,  or  as  near 
thereto  as  circumstances  permit,  and,  in  addition,  a  statement  describinj^  the 
manner  in  which,  and  the  party  to  whon^  such  property  has  been  transmitted ; 
and  such  declaration  shall  be  made  and  subscnbed,  if  the  declarant  resides  at 
or  within  five  miles  of  the  custom-bouse  of  the  port  of  registry,  in  the  presence 
of  the  registrar,  but  if  beyond  that  distance  in  the  presence  of  any  registrar 
or  of  any  justice  of  the  peace.* 

Proof  of  Transmission  by  Bankruptcy,  Marriage,  Will  or  on 

Intestacy. 

S.  59.  If  such  transmission  has  taken  place  by  virtue  of  the  bankruptcy  or 
insolvency  of  any  registetc^d  owner,  the  said  declaration  shall  be  accompanied 
by  such  evidence  as  iriay  for  the  time  being  be  receivable  in  courts  of  justice  sas 
proof  of  the  title  of  parties  claiming  under  any  bankruptcy  or  insolvency ;  and  if 
such  transmission  has  taken  place  by  virtue  of  the  marriage  of  a  female  owner, 
the  said  dedaration  shall  be  accompanied  by  a  copy  of  the  register  of  suchmar- 

^  Abb.  on  Ship.,  p.  2,  nth  ed.,  12  $  Am.  on  Ins.,  5th  ed.,  354. 
'  Seep.  178, /«r/. 
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riage,  or  other  legal  evidence  of  the  celebratioh  thereof,  and  shall  declare  the 
identity  of  the  saud  female  owner ;  and  if  such  transmission  has  taken  place  by 
virtue  of  any  testamentary  instrument  or  by  intestacy,  then  in  England,  Walc^ 
and  Ireland,  the  said  declaration  shall  be  accompanied  by  the  probate  of  the  will 
or  the  letters  of  administration,  or  an  official  extract  therefrom,  and  in  Scotland 
or  in  any  British  possession  by  the  will  or  any  copy  thereof  that  may  be  evidence 
by  the  laws  of  Scotland,  or  of  such  possession,  or  by  letters  of  administration,  or 
any  copy  thereof  or  by  such  other  docmnent  as  may  by  the  laws  of  Scotland,  or 
of  such  possession,  be  receivable  in  the  courts  of  judicature  thereof  as  proof  of 
die  person  entitled  upon  an  intestacy. 

Registration  of  Transmitted  Share. 

M.  S.  A.,  s.  6a  The  registrar,  upon  the  receipt  of  such  declaration  so  accom- 
panied as  aforesaid,  shall  enter  the  name  of  the  person  or  persons  entitled  under 
such  transmission  in  the  register  book  as  owner  or  owners  of  the  ship  or  share 
therein  in  respect  of  which  such  transmission  has  taken  place  ;  and  such 
persons,  if  more  than  one,  shall,  however  numerous,  be  considered  as  one  person 
only  as  regards  the  rule  hereinbefore  contained  relating  to  the  number  of  persons 
entitled  to  be  registered  as  owners. 

Registrar  to  retain  certain  Evidence. 

S.  6i.  Of  the  documents  hereby  required  to  be  produced  to  the  registrar  he 
shall  retain  in  his  possession  the  following;  that  is  to  say,  the  surveyor^ 
certificate,  the  builder's  certificate,  the  copy  of  the  condemnation,  and  all 
declarations  of  ownership. 

Unqualified  Owner  entitled  by  Transmission  may  apply  to  Court 

FOR  Sale  of  Ship, 

S.  62.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested  by 
transmission  on  the  death  of  any  owner  or  on  the  marriage  of  any  female  owner 
in  any  person  not  (jualified  to  be  the  owner  of  British  ships,  it  shall  be  lawfiil, 
if  such  ship  is  registered  in  England  or  Ireland,  for  the  Court  of  Chancery  or 
the  Court  of  Admiralty,  if  in  Scotland,  for  the  Court  of  Session,  or  if  in  any 
British  possession,  for  any  court  possessing  the  principal  civil  jurisdiction  within 
such  possession,  upon  an  application  made  by  or  on  behalf  of  such  un<jualified 
person,  to  order  a  sale  to  be  made  of  the  property  so  transmitted,  and  to  direct  the 
{M'oceeds  of  such  sale,  after  deducting  the  expenses  thereof  to  be  paid  to  the 
person  entitled  under  such  transmission,  or  otherwise  as  the  court  may  direct ; 
and  it  shall  be  in  the  discretion  of  any  such  court  as  aforesaid  to  make  or 
refuse  any  such  order  for  sale,  and  to  annex  thereto  any  terms  or  conditions^ 
and  to  require  any  evidence  in  support  of  such  application  it  may  think  fit,  and 
generally  to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case  requires. 

Order  to  be  made  by  Court. 

S.  63.  Every  order  for  a  sale  made  by  such  court  as  aforesaid  shall  contain 
a  declaration  vesting  the  right  to  transfer  the  ship  or  share  so  to  be  sold  in  some 
person  or  persons  named  by  the  court,  and  such  nominee  or  nominees  shall 
thereupon  be  entitled  to  transfer  such  ship  or  share  in  the  same  manner,  and  to 
the  same  extent,  as  if  he  or  they  were  the  registered  owner  or  owners  of  the 
same  ;  and  every  registrar  shall  obey  the  requisition  of  such  nominee  or 
nominees  as  aforesaid  m  respect  of  any  transfer  to  the  same  extent  as  he  would 
be  compellable  to  obey  the  requisition  of  any  registered  owner  or  owners  of  such 
ship  or  share. 

Limit  of  Time  for  Application. 

S.  64.  Every  such  application  as  aforesaid  for  sale  shall  be  made  within 
four  weeks  after  the  occurrence  of  the  event  on  which  such  transmission  has 
taken  place,  or  within  such  fiirther  time  as  such  court  as  aforesaid  may  allow, 
such  time  not  in  any  case  to  ^ceed  the  space  of  one  year  from  the  date  of  such 
occurrence  as  aforesaid ;  and  in  the  event  of  no   sucn  application  being  made 
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within  such  period  as  aforesaid,  or  of  such  court  refusing  to  accede  thereto,  the 
ship  or  share  so  transmitted  shall  thereupon  be  forfeited  in  manner  hereinafter 
directed  with  respect  to  interests  acquired  by  unqualified  owners  in  ships  using  a 
British  flag  and  assuming  the  British  character. 

Power  of  Courts  to  prohibit  Transfers. 

M.  S.  A,,  s.  65.  It  shall  be  lawful  in  England  or  Ireland  for  the  Court  of  Chan* 
eery  or  the  Court  of  Admiralty,  in  Scotland  for  the  Court  of  Session,  in 
any  British  possession  for  any  court  possessing  the  principal  civil  jurisdiction 
within  such  possession,  without  prejudice  to  the  exercise  of  any  other  power 
such  court  may  possess,  upon  the  summary  application  of  any  interested 
person,  made  either  by  petition  or  otherwise,  and  either  ex  parte  or  upon  ser- 
vice of  notice  on  any  other  person,  as  the  court  may  direct,  to  issue  an  order 
prohibiting  for  a  time  to  be  named  in  such  order  any  dealing  with  such  ship  or 
share ;  and  it  shall  be  in  the  discretion  of  such  court  to  make  or  refuse  any 
such  order,  and  to  annex  thereto  any  terms  or  conditions  it  may  think  fit,  and 
to  discharge  such  order  when  granted  with  or  without  costs,  and  generally  to 
act  in  the  premises  in  such  manner  as  the  justice  of  the  case  requires  ;  and 
every  registrar,  without  being  made  a  party  to  the  proceedings,  upon  being 
served  with  such  order,  or  an  official  copy  thereof  shall  obey  the  same. 

The  Court  of  Probate,  as  a  division  of  the  High  Court  of  Justice^ 
has  vested  in  it  the  jurisdiction  given  to  the  Court  of  Chancery  by 
this  section.  It  may,  therefore,  issue  an  order  or  inj-unction  pro- 
hibiting the  dealing  in  any  ship,  or  share  in  a  ship,  except  on  certain 
conditions  named  in  the  order,  and  the  registrar  of  shipping,  on 
being  served  with  the  order,  or  an  official  copy,  must  obey  it.^  Any 
person  who  applies  to  the  court  under  this  section  will  be  in  the 
same  position  as  a  plaintiff  in  a  suit  for  specific  performance,  and 
the  rules  of  equity  would  apply.^  The  summary  powers  conferred 
by  this  section  were  presumedly  to  avoid  the  necessity  of  a  more 
formal  litigation  in  Chancery,  and  would  be  no  doubt  useful  in 
restraining  intended  acts  of  fraud  or  breaches  of  a  fiduciary  relation 
in  dealing  with  the  property.' 

^  Nicholas  v,  Dracachis,  i  P.  D,,  72  ;  The  Isis,  Exp,  Baker,  3  Mar.  L,  Cases,  52. 

»  The  Isis,  ib, 

»  The  Uveipool  Borough  Bai^t  r  Turner,  2^  L,  J.^  Ch.„  827,  835^ 
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CHAPTER  VII. 

MORTGAGES. 

Mortgages  of  ships  may  be  made  as  of  any  other  chattels,  real 
or  personal ;  but  mortgages  of  registered  ships  are  the  subjects  of 
special  statutory  enactment  In  effect,  a  mortgage  is  recognized  as 
a  mere  security  for  the  performance  of  an  obligation,  which  may  be 
either  the  payment  of  money  or  the  execution  of  some  other  act 
The  thing  mortgaged,  as  being  the  security  for  the  obligation,  is 
answerable  to  the  creditor  for  the  debt  or  engagement  until  that 
obligation  has  been  released  or  satisfied  and  discharged.  Upon  a 
satisfaction  of  the  terms  on  which  the  mortgage  has  been  made, 
the  niortgagee  becomes  liable  to  restore  the  property  so  made  liable, 
the  debtor  having  at  all  times  the  right  by  the  execution  and  due 

ferformance  of  his  obligation  to  reclaim  the  property  thus  charged, 
t  is  in  effect  an  assurance  of  a  chattel,  r^al  or  personal,  to  a 
creditor  to  answer  his  claim  on  the  debtor,  conditional  upon  non- 
payment, and  redeemable  upon  payment  or  performance  at  a  fixed 
time.  If  the  condition  is  broken,  the  s^ssqrance  becomes  absolute, 
but  the  equitable  right  to  redeem  and  reclaim  remains  until  the 
expiration  of  a  certain  period,  unless  the  right  be  sooner  foreclosed 
by  judicial  process,  at  the  suit  of  the  creditor,  or  be  destroyed 
by  sale  under  judicial  process,  or  under  a  power  incident  to  the 
secwrity.^ 

The  legal  mortgage  of  chattels  is  usually  effected  by  deed  or  bill 
of  sale,  as  prescribed  by  statute.  Such  an  instrument  in  a  specified 
form  is  essential  to  the  validity  of  every  legal  mortgage  of  a 
registered  ship.  Equitable  mortgages  are  securities  which  effect  no 
actual  transfer  of  the  legal  estate,  but  are  recognised  in  equity  as 
valid  securities.*  The  mortgage,  whether  legal  or  equitable,  differs 
from  a  pawn  or  an  hypothecation,  inasmuch  as  in  pawn  an  actual 
or  constructive  possession  is  surrendered  or  continued  in  the 
pawnee,  with  a  special  property  and  right  to  retain  until 
the  happening  of  an  event  or  payment  or  performance  of  the 
obligation.  The  hypothecation  is  a  charge  upon  property,  con- 
ferring a  right  to  realise  it  by  judicial  process,  with,  in  some  cases, 
power  of  distress,  but  implying  no  personal  debt  from  the  debtor. 
Equitable  mortgages  may  be  created  in  various  ways,  as  by  deposit 
of  the  documents  of  title  with  the  intent  that  they  shall  be  kept  as 

^  Fisher  on  Mortgage,  vol.  i,  3rd  ed.,  p.  4. 

•  Fisher  on  Mortgage,  vol.  i,  3rd  ed.,  5,  508,  s.  834 ;  Tipping  v.  Power,  i  Hare,  405  ; 
Footnerv.  Stugis,  5  De  G.  &  S.,  736;  Jones  v,  Bailey,  17  BeaT.,  583;  Toft  v. 
Stephenson,  7  Haie,  i  ;  Tennant  v,  Trenchard,  4  L.  R.,  Ch.,  537. 
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a  security  for  the  debt  or  advance  made  on  them,  or  by  a  written 
memorandum  of  deposit,  or  by  deposit  of  part  of  the  material 
documents  of  title ;  and  such  deposit  will  give  such  rights  to  the 
mortgagee,  as  will  enable  him  to  foreclose  in  some  cases,  or  to  claim 
a  perfect  legal  security,  or,  if  the  equitable  mortgage  amounts  to  no 
more  than  a  lien  or  charge,  to  demand  a  sale. 

The  sections  66  et  seq,  point  out  the  manner  in  which  mortgages 
of  ships  are  to  be  made. 

Mortgage  of  Ships  and  Shares  therein. 

M.  8.  A.,  s.  66.  A  registered  ship  or  any  share  therein  may  be  made  a 
security  for  a  loan  or  other  valuable  consideration  ;  and  the  instrument  creating, 
such  security,  hereinafter  termed  a  **mortgage,''  shall  be  in  the  form  marked  1. 
in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit ;  and  on 
the  production  of  such  instrument,  the  registrar  of  the  port  at  which  the  ship  is 
registered  shall  record  the  same  in  the  register  book. 

Other  fonns  have  been  substituted  for  those  referred  to ;  they  are 
exempt  from  stamp  duty  (see  s.  9). 

This  section  makes  it  necessary  that  mortgages  shall  be  made 
strictly  according  to  its  provisions,  or  as  near  thereto  as  circum- 
stances permit.  The  enactment  is  not  discretionary  but  mandatory, 
not  directory  but  obligatory  and  imperative,^  and  the  forms  pre- 
scribed must  be  pursued,  although  mortgages  may  be  equitably 
created  by  deposit  of  the  documents  of  title  in  certain  cases.*  The 
courts  look  to  the  intention  of  the  parties,  and  if  the  mortgage  is 
in  terms  an  absolute  bill  of  sale,  will  consider  it  a  mortgage,  if  it  has 
been  so  intended.  In  such  case,  however,  it  would  presumedly 
require  to  be  stamped  under  s.  9.* 

A  mortgagee  who  takes,  possession  of  the  ship  to  enforce  his 
security,  although  he  takes  subject  to  various  liens,  as  of  the  unpaid 
vendor  for  his  purchase  money,  or  the  possessor's  lien  for  necessary 
repairs,*  and  liens  for  salvage,  damage,  wages,  and  bottomry,  if 
any  exist,*  is  not  liable  to  the  liens  of  material  men  for  necessaries, 
nor  to  liens  under  s.  6  of  the  Admiralty  Act.®  By  the  fact  of 
taking  possession,  or  by  the  performance  of  some  equivalent  act, 

*  The  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.,  827,  830 ;  I  Johns  &  H.,  169  ; 
2  Dc  G.  F.  &  J. ,  S02.  As  to  distinction  between  directory  and  mandatory  enactments,  see 
Hunt  V.  Wimbledon  Local  Board,  4  C.  P.  D.,  48  ;  3  C.  P.  D.,  208  ;  Pcarse  v,  Morrice,  2 
A.  &.  E.,96. 

'  Lacon  v.  Liflfcn,  32  L.  J.,  Ch.  25  ;  Boysonz^.  Gibson,  4 C.  B.,  121 ;  Exp,  Langston, 
17  Vesey,  227  ;  Jones  v.  Gibbons,  9  Ves.,407  ;  the  deposit  of  the  builder's  certificate  of 
an  unfinished  ship  by  the  shipbuilder  was  held  to  create  a  good  equitable  mortgage 
of  an  unfinished  ship.  Exp,  nodgkin  m  rr  Softley,  20  L  R.,  Eq.,  746.  See  notes 
to  M.  S.  Ad,  s.  55,  p.  159,  ante,  and  25  and  26  Vic, c.  63,  s.  3  ;  Ward  v.  Beck,  32  L.  J., 
C.  P.  113;  13  C  B.  (N.  S.).  668. 

*  Gardner  z^.Cazenove,  26  L.  J.,  Ex.  17 ;  I  H.  &  N„  423;  The  Horlock,  2  P.  D., 
243;  The  Innisfallen,  I  L.  R.,  A.  &  E.,  72 ;  European  Royal  Mail  Ca  v.  Royal 
Mail,  &c.,  Co..  4  K.  &  J.  686 ;  TheCathcart,  i  L  R.,  A.  &  E.,  314  ;  Hutchinson  v, 
Wright.  27  L  J.,  Ch.,  834,  25  Beav.,  444. 

*  Exp,  Hoigkin  in  re  Softley,  ib,  sup, ;  Williams  v,  Allsup,  30 L.  J.,  C.  P.,  353»'io 
C.  B.  (N.  S.),  417. 

»  The  Bold  Buccleugh,  7  Moo.,  P.  C.  C,  267 ;  The  Mary  Ann,  I  L.  R.,  A.  &E., 
8 ;  The  Feronia,  2  L.  R.,  A.  &  E.,  65  ;  The  Benares,  7  N.  of  Cas.,  sup,,  50,  54;  Tne 
Aline,  I  W.  Rob.,  iii,  118. 

«  The  Scio,  i  L.  R.,  A.  &  E.,  353;  The  Aneroid,  2  P.  D.,  189;  The  Pievc 
Supcriore,  5  L.  R.,  P.  C,  482;  The  Two  Ellens,  4  L.  R.,  P.  C,  151. 
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where  possession  cannot  be  taken,  he  becomes  the  owner  of  the 
ship  within  the  meaning  of  the  statute,  and  apart  from  the  opera- 
tion of  s.  70,  and  is  subject  to  the  liabilities  attached  to  and  con- 
sequent on  such  position,^  and  the  right  to  receive  freight  follows 
his  possession,  as  if  he  were  in  fact  owner,  if  it  had  not  been  in 
fact  earned  when  possession  was  taken  ;  and  this  also  if  possession 
has  been  only  taken  constructively.*    And  his  rights  as  mortgagee 
in  possession  override  those  of  a  material  man  for  necessaries.' 
But  a  shipwright,  who  has  performed  necessary  repairs  to  the  ship 
on  the  order  of  the  mortgagor  in  possession,  has  a  good  lien  as 
agi^inst  the  mortgagee.*     A  mortgagee  not  in  possession  of  the 
ship  cannot  as  such  bring  a  cause  of  restraint .  But  the  Court 
ipight  in  some  cases  recognize  an  agreement  by  which  a  person 
might  be  considered  owner  to  some  intents,  though  only  a  mort^ 
gagee,  if  such  an  agreement  were  definite  and  capable  of  proof.* 
But  if  the  mortgagee  does  not  take  possession  he  has  no  such  right,' 
A  mortgagee  in  possession  may  obtain  an  order  of  restraint  under 
order  52,  rule  3,  of  the  Judic  A.  in  the  Ad,  and  Prob.  Divisions,  pro- 
hibiting third  parties  from  dealing  with  any  shares  in  a  vessel  if  they 
are  parties  to  any  action  concerning  the  ship  in  such  court^    The 
builder  of  a  ship,  who  had  been  paid  in  bills  by  the  vendee,  and 
who  negotiated  the  bills,  the  vendor  and  vendee  becoming  bank- 
rupt and  taking  proceedings  in  liquidation,  conferred  no  interest  by 
way  of  lien  on  the  holder^  of  the  bills,  the  doctrine  oiExp.  Waring 
not  being  applicable.' 

As  between  the  owners  of  a  vessel  and  the  assignees  of  thq 
freight,  it  has  been  held  that  the  expenses  of  insuring  the  ship  and 
freight,  and  the  wages  of  the  master  and  crew,  were  properly 
deducted  from  the  gross  freight,  and  were  charges  upon  it  as  against 
the  assignees  ;  in  other  words,  that  the  assignees'  interest  was  sub-» 
ject  to  the  lawful  and  necessary  expenses  incurred  in  earning  and 
insuring  it  But  in  this  case  there  was  an  express  authority  to 
insure  by  the  united  co-owners ;  and  the  assignees  of  the  freight 
derived  their  interest  from  one  of  the  co-owners,  who  was  concluded 
by  the  authority  to  insure.  The  assignor  could  not  have  disputed 
the  charge  for  insurance ;  and  the  assignee  of  freight  was  in  no 
better  position  ;  but  if  he  had  given  a  direct  and  personal  notice  of 
his  assignment  to  the  co-owners,  it  might  have  been  otherwise. 
By  establishing  an  interest  different  from  the  assignor,  it  might  have 
been  necessary  to  obtain  the  assignees'  consent  to  the  insurance.^ 

>  S.  100;  De  Mattos  v.  Gibson  ;  28  L.  J.,  Ch.,  498  ;  i  Johns  &  H.,  S4. 

•  Brown  V.  Tanner,  3  L.  R.,  Ch.,  579  ;  Rusden  v.  Pope,  3  L.  R.,  ]^,  269. 
»  The  Two  Ellens,  4  L.  R.,  P.  C,  161  ;  3  L.  R.,  A.  &  E.,  358. 

*  Williams  v,  AUwp,  30  L.  J.,  C.  P.,  353 ;  10  C.  B.  (N.  S.),  417. 
»  The  Innisfallen,  i  Ln  R.,  A.  &  E.,  72. 

.  •  Collins  V,  Lamport,  34  L.  J.,  Ch,,  196 ;  The  Highlander,  2  Wm.  Rob.,  109. 
'  The  Horlock,  2  P.  D.,  250 ;  Merchant  Shipping  Act,  1854,  s.  65  ;  36  &  37  Vic, 
c  66,  8.  16 ;  Nicholas  v.  Dracachis,  i  P.  D.,  72. 

•  Exp,  Lambton  m  re  Lindsay,  10  L.  R.,  Ch,  405 ;  Exp,  Waring,  19  Ves.,  345, 

*  Lindsay  v,  Gibbs,  28  L.  J.,  Ch.,  692  ;  4  Jar.  (N.  S.),  779.  As  to  the  right  to 
deduct  necessary  expenses  incurred  in  earning  freight,  see  Holdemess  v.  Shackels,  8 
B.  &  C,  612 ;  Green  v,  Briggs,  6  Hare,  395  ;  Alexander  v.  Simms,  23  L.  J.,  Ch.,  721. 
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Mortgagees  are  in  the  same  manner  as  the  mortgagors  bound  in 
respect  of  engagements  entered  into  by  the  mortgagors  before  the 
date  of  the  mortgage.  A  mortgagee,  so  long  as  he  does  not  inter- 
fere and  claim  possession,  may  be  fairly  supposed  to  have  allowed 
the  mortgagor  to  enter  into  all  engagements  for  the  proper 
employment  of  the  ship.  As  a  consequence,  freight  is  charged 
with  the  psyment  of  wages,  and  if  wages  are  paid  by  the  mort* 
gagor  he  may  recover  them  from  the  mortgfagee,  when  he 
takes  possession  and  receives  the  freight  as  for  money  paid,  upon 
request,  or  under  compulsion,  or  in  respect  of  a  liability  imposed 
on  the  mortgagee  But  the  mortgagor  may  retain  possession  of 
the  ship  as  against  the  mortgagee  till  its  arrival  at  its  destination 
to  fulfil  engagements  actually  incurred  before  notice  of  the  mort- 
gagee's claim  to  possession.  If  he  does  retain  possession  and 
receives  the  freight,  he  must  deliver  up  the  ship  free  from  any 
charge  in  respect  of  wages.  The  hand  which  takes  the  freight  must 
pay  the  wages.  If  the  mortgagor  does  not  pay  them,  the  mortgagee 
may  recover  them  as  for  money  paid.^  As  the  purposes  of  s.  68  is 
that  the  registry  shall  truly  represent  all  the  phases  of  ownership, 
the  entry  in  error  that  a  mortgage  is  discharged  is  final,  and  a 
correction  in  the  margin,  that  a  transfer  and  not  a  discharge  was 
intended,  will  not  revive  the  security.^ 

Mortgages  to  be  registered  in  order  op  time  op  Production. 

M.  S.  A.,  s.  67.  Every  such  mortgage  shall  be  recorded  by  the  registrar  in  the 
order  of  time  in  which  the  same  is  produced  to  him  for  that  purpose  ;  and  the 
registrar  shall,  by  memorandum  under  his  hand,  notify  on  the  instrument  of 
mortgage  that  the  same  has  been  recorded  by  him,  stating  the  date  and  hour 
of  such  record. 

The  first  registered  mortgagee  of  a  ship,  by  taking  possession 
of  her  before  the  freight  is  completely  earned,  obtains  a  legal  right 
to  receive  the  freight,  and  to  retain  tiiereout  not  only  what  is  due 
on  his  first  mortgage,  but  also  the  amount  of  any  subsequent  charge 
which  he  may  have  acquired  on  the  freight,  in  priority  to  every 
equitable  charge  of  which  he  had  no  notice,  and  it  makes  no 
difference  that  a  subsequent  incumbrancer  was  the  first  to  give 
notice  to  the  charterers  of  his  charge  on  the  freight.'  A  mortgagee 
may  by  a  cause  of  mortgage  in  the  Probate  and  Admiralty  Divi- 
sion of  the  High  Court  procure  the  arrest  of  a  vessel,  and  have  it 
sold  for  the  purpose  of  realising  his  security.*  If  the  mortgagee 
has  allowed  the  mortgagor  to  receive  the  freight,  he  cannot  recover 
it  back,  and  he  may  at  any  time  intercept  it  by  giving  notice  to 
the  mortgagor,  consignee,  or  charterer  that  he  intends  to  exercise 
his  right  of  property,  and  to  require  the  freight  to  be  paid  to  him.* 

>  Johnson  v.  Royal  Mail  Steam  Packet  Co.,  3  L.  R.,  C.  P.,  38 ;  Williams  v,  Allsup,^ 
30  L.  J.,  C.  P.,  353. 

*  Bell  V.  Blyth,  4  L.  R.,  Ch.,  136;  The  Roie,  4  L.  R.,  A.  &  E.,  6. 

>  Ltvefpool  Marine  Credit  Co.  v.  Wilson,  7  L.  R.,  Ch.,  507 ;  The  Maxima,  39  L.  T. 
(N.  S.),  112. 

'  The  Western  Ocean,  3  L.  R.,  A.  &  E.,  38  ;  or  may  obtain  a  decree  declaring  who 
may  be  entitled  to  its  possession.    The  Rose,  4  L.  R.,  A.  &  E.,  p.  6. 

*  Wilson  V.  Wilson,  14  L.  R.,  Ex.,  32. 
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Where  the  mortgagor  assigned  the  freight  of  a  ship  before  it  was 
earned,  and  then  mortgaged  the  ship,  the  mortgagees  were  held 
entitled  to  the  freight  as  against  the  assignee,  who  had  not  given 
notice  of  the  assignment  to  the  mortgagee,  as  they  had  not  either 
actual  or  constructive  notice  of  the  assignment.^  The  ordinary 
legal  right  to  receive  the  freight  when  earned  is  in  the  captain,  but 
circumstances  may  exist  which  deprive  him  of  that  right,  and  which 
vest  it  in  the  ship's  husband,  or  which  gives  power  to  the  ship's 
husband,  being  under  advances  for  the  owner,  to  assign  it  Without 
some  evidence  of  absence  of  bona  fides  on  the  part  of  the  master, 
he  would  be  assumed  likely  to  collect  the  freight  and  apply  it  in 
the  ordinary  course  of  employment  of  the  ship,  and  for  its  proper 
and  legitimate  disbursements.* 

Where  the  owner  of  an  unfinished  ship  mortgaged  it,  and  the 
mortgagee  registered  the  mortgage  the  following  day,  and  the 
owner  on  the  completion  of  the  vessel  registered  it  in  his  own 
name  as  owner  under  the  Merchant  Shipping  Act  of  1844,  it  was 
held  that  upon  the  bankruptcy  of  the  mortgagor  and  registered 
owner  the  ship  was  not  in  the  possession  of  his  assignees,  but  in 
that  of  the  mortgagee.  The  ship's  name  was  the  "  City  of 
Bruxelles,"  it  was  registered  as  "  The  City  of  Brussels ; "  it  was 
held  that  it  did  not  affect  the  validity  of  the  description.^ 
Entry  of  Discharge  of  Mortgage. 

M.  S.  A.,  s.  68.  Whenever  any  registered  mortgage  has  been  discharged,  the 
registrar  shall,  on  the  production  of  the  mortgage  deed,  with  a  receipt  for  the 
mortgage  money  endorsed  thereon,  duly  signwi  and  attested,  make  an  entry  in 
the  register  jx>ok  to  the  effect  that  such  mortgage  has  been  discharged  ;  and 
upon  such  entry  being  made,  the  estate,  if  any,  which  passed  to  the  mortgagee, 
shall  vest  in  the  same  person  or  persons  in  whom  the  same  would,  having 
regard  to  intervening  acts  and  circumstances,  if  any,  have  vested  if  no  such 
mortgage  had  ever  t^en  made. 

24  Vic,  c  10,  s.  II.  Where  an  action  is  brought  by  the  regis- 
tered transferee  of  a  mortgage  in  the  Admiralty  Division  of  the  High 
Court,  and  the  ship  has  been  arrested,  the  Court  will,  in  conformity 
with  s.  3  of  the  Merchant  Shipping  Act  of  1862  (25  and  26  Vic, 
c  63),  enforce  equities  between  the  owner  and  mortgagee,  and  look 
behind  the  registered  dbcuments,  dealing  with  the  relationship,  in 
fact,  established  by  the  mortgage  security.*  Where  a  second  mort- 
gagee arrested  a  ship  and  commenced  a  suit  under  this  section, 
and  the  proceeds  of  the  ship  were  insufficient  to  satisfy  the  claim 
of  the  first  registered  mortgagee,  who  had  previously  taken 
possession  ;  the  court  condemned  the  second  mortgagee  to  pay  the 
costs  on  his  abandoning  his  suit.*^ 

Priority  of  Mortgages. 

S.  69.  If  there  is  more  than  one  mortgage  registered  of  the  same  ship  or 

^  Wilson  t^.  Wilson,  14  L,  R.,   £q.,    32.     As  to  what  is  in  effect  an  insufficient 
assignment  of  freight ;  see  Beynon  v.  Goddeo,  3  Ex.  D.,  263. 
»  Bell  V.  Bank  of  London,  28  L.  J.,  Ex.,  116  ;  3  H.  &  N.,  739. 
5  Guion  V.  Trask,  29  L.  J  ,  Ch.,  337  ;  I  De  G.,  F.  &  T.,  373- 

*  The  Cathcart,  i  L.  R.,  A.  &  E.,  314 ;  The  Innisfidlen,  i  L.  R.,  A.  &  E.,  72. 

*  The  Western  Ocean,  3  L.  R.,  A.  &  E.,  38. 
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share  therein,  the  mortgagees  shall,  notwithstanding  any  express,  implied,  or 
constructive  notice,  be  entitled  in  priority  one  over  the  other  according  to  the 
date  at  which  each  instrument  is  recorded  in  the  register  books,  and  not  according 
to  the  date  of  each  instrument  itsel€ 

Mortgagee  not  to  be  deemed  Owner. 

S.  70.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  the 
owner  of  a  ship  or  any  share  therein,  nor  shall  the  mortgagor  be  deemed  to 
have  ceased  to  be  owner  of  such  mortgaged  ship  or  share,  except  in  so  fsir 
as  may  be  necessary  for  making  such  ship  or  share  available  as  a  security  for 
the  mortgage  debt 

Mortgagee  to  have  power  of  sale. 

Sr  71.  Every  registered  mortgagee  shall  have  power  absolutely  to  dispose 
of  the  ship  or  share  in  respect  of  which  he  is  registered,  and  to  give  effectual 
receipts  for  the  purchase  money ;  but  if  there  are  more  persons  than  one 
registered  as  mortgagees  of  the  same  ship  or  share,  no  subsequent  mortgagee 
shall,  except  under  the  order  of  some  court  capable  of  taking  cognizance  of 
such  mauers,  sell  such  ship  or  share  without  the  concurrence  of  every  prior 
mort^igee. 

"  By  reason  of  the  operation  of  the  earlier  M.  Ship,  Acts,  the 
mortgagee,  the  nioment  a  mortgage  was  made  and  registered,  became 
in  the  eye  of  the  Jaw  the  owner  of  the  property,  and  the  result  was 
that  the  law  often  regarded  the  mortgagor  as  standing  in  the 
capacity  of  yuasi  agent  to  the  mortgagee,  and  the  mortgagee 
frequently  found  himself  bound  either  by  the  contracts  of  the 
mortgagor  or  by  the  necessary  expenditure  and  outgoings  of 
the  vessel.  That  was  a  serious  injury  and  inconvenience  to  the 
mortgagees.  The  present  enactment  to  remedy  this,  negatively 
and  also  affirmatively,  continues  the  mortgagor  as  complete  owner, 
save  so  far  as  may  be  necessary  to  maintain  unimpaired  the  security 
for  the  mortgage  debt.  He  can  act  in  all  respects  as  owner  consist- 
ently with  this  ;  but  if  his  acts  prejudice  or  impair  the  security, 
the  declaration  that  he  is  owner  ceases  to  have  any  binding  effect 
against  the  mortgagees."  ^  The  power  of  the  mortgagor  over  the 
ship  while  he  retains  possession  is  defined  by  the  circumstance 
that  he  only  ceases  to  be  owner,  so  far  as  is  necessary  "  to  make 
the  ship  available  as  a  security  for  the  mortgage  debt."  On  the 
other  hand,  the  mortgagee  in  possession  can  lawfully  use  it,  "  as  a 
prudent  man  may  employ  his  own  property."^  It  seems  that  the  mort- 
gagee in  possession  has  power,  under  this  section,  to  use  as  well  as  to 
sell  the  ship.  The  first  duty  of  the  mortgagee  after  taking  posses- 
sion is  to  sell,  but  not  to  sell  at  every  sacrifice.  He  is  not  charge- 
able, if,  in  the  prudent  exercise  of  a  fair  discretion,  he  abstains  from 
proceeding  to  a  sale,  and  exercises  his  right  to  employ.' 

*  G>lliii8  V.  Lamport,  34  h.  J.,  Ch.,  196  ;  200  per  Westbury,  L.  C ;  The  Maxima, 
L.  T.,  N.  S.,  112. 

*  Per  Lord  Campb^  L.C.,  Marriott ».  The  Anchor  ReverBionary  Company,  30  L.  J., 
Ch.,  571 ;  2  Giff.,  457,  which  discredits  the  head-note  in  The  European  Mail  Company 
V,  Royal  Mail  Company,  4  K.  &  J.,  676. 

»  y^.,  30  L.  J.,  Ch.,  574,  per  Turner,  L.J.  What  is  said  by  Lord  Holt  in  Coggs  v, 
Bernard,  2  Lord  Raym.,  009,  as  to  bailments  generally,  does  not  apply  to  a  ship ;  per 
Lord  Campbell,  L^C,  ii.,  and  a  mortgagee  would  have  no  right  to  use  or  engage  a 
ship  in  speculative  adventures. 
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Sec.  70  is  adopted  from  the  8  &  9  Vic,  c.  89,  s.  45,  which  did 
not  apply  to  a  mortgagee  in  possession.* 

A  transfer  of  a  mortgage  to  secure  principal  and  interest  may 
now  be  made  by  indorsement  on  the  original  mortgage,  in  the 
forms  now  issued  by  the  Board  of  Trade  under  the  Act* 

The  mortgagor,  who  is  allowed  to  remain  in  possession,  has  an 
implied  authority  to  use  and  also  to  repair  the  ship.  Where  a  vessel 
was  given  into  the  possession  and  custody  of  a  shipwright  for  this 
purpose,  it  was  held  that  the  possessory  lien  for  the  repairs  of  the 
person  who  had  effected  them  was  not  taken  away,  and  was  good 
against  the  mortgagee  ; '  but  it  would  be  otherwise  if  he  had  not 
actual  possession,  as  there  is  no  maritime  lien  in  his  favour.* 

Rights  of  Mortgagee  not  affected  by  any  act  of  Bankruptcy 
OF  Mortgagor. 

M.  S.  A.,  s.  72.  No  registered  mortgage  of  any  ship  or  of  any  share  therein 
shall  be  affected  by  any  act  of  bankruptcy  committed  by  the  mortgagor  after 
the  date  of  the  record  of  such  mortgage,  notwithstanding  such  mortgagor  at 
the  time  of  his  becoming  bankrupt  may  have  in  his  possession  and  disposition 
and  be  reputed  owner  of  such  ship  or  share  thereof;  and  such  mortgage  shall 
be  preferred  to  any  right,  claim,  or  interest  in  such  ship  or  any  share  thereof 
which  may  belong  to  the  assignees  of  such  bankrupt 

Transfer  of  Mortgages. 

S.  73.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  be  trans- 
ferred to  any  person,  and  the  instrument  creating  such  transfer  shall  be  in  the 
form  marked  K.  in  the  schedule  hereto,  and  on  the  production  of  such  instru- 
ment the  registrar  shall  enter  in  the  register  book  the  name  of  the  transferrec 
as  mortgagee  of  the  ship  or  shares  therein  mentioned,  and  shall  by  memoran- 
dum under  his  hand  record  on  the  instrument  of  transfer  that  the  same  has 
been  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

Transmission  of  Interest  of  Mortgagee  by  Death,  Bankruptcy, 

OR  Marriage. 

S.  74.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any  share  therein 
becomes  transmitted  in  consequence  of  death,  bankruptcy,  or  insolvency,  or  in 
consequence  of  the  marriage  ot  any  female  mortgagee,  or  by  any  lawAil  means 
other  than  by  a  transfer  according  to  the  provisions  of  this  Act,  such  transmis- 
sion shall  be  authenticated  by  a  declaration  of  the  person  to  whom  such  interest 
has  been  transmitted,  made  in  the  form  marked  L.  in  the  schedule  hereto,  and 
containing  a  statement  describing  the  manner  in  which,  and  the  party  to  whom, 
such  property  has  been  transmitted ;  and  such  declaration  shall  be  made  and 
subscribed,  if  the  declarant  resides  at  or  within  five  miles  of  the  Custom-house 
of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if  beyond  that  dis- 
tance in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace,  and  shall 
be  accompanied  by  such  evidence  as  is  hereinbefore  required  to  authenticate  a 
corresponding  transmission  of  property  from  one  registered  owner  to  another.' 

Entrance  of  Transmitted  Mortgagee. 

S.  75.  The  registrar,  upon  the  receipt  of  such  declaration  and  the  production 
of  such  evidence  as  aforesaid,  shall  enter  the  name  of  the  person  or  persons 

>  Dean  I/,  M*Ghie,  4  Bing.,  45  ;  Woods  v.  Read,  15  L.  T.,  90. 

'  Williams  v.  AUsup,  30  L.  J.,  C.  P.,  353  ;  10  C.  B.  (N.  &),  417. 

*  The  Two  Ellens,  4  L.  R.,  P.  C,  161 ;  3  L.  R.,  A.  &  E.,  358. 

•  Another  form  is  now  substituted  by  the  Board  of  Trade  in  accordance  with  the 
provisions  of  the  Act. 


Digitized  by  VjOOQ IC 


MORTGAGES  OF  SHIPS.  1/3 

entitled  under  such  transmission  in  the  register  book  as  mortgagee  or  mortgagees 
of  the  ship  or  share  in  respect  of  which  such  transmission  Iuls  taken  place.^ 

A  parol  promise  (t>.,  either  orally  or  in  writing)  to  sell  a  British 
ship  or  a  share  in  such  ship,  even  upon  good  consideration,  was  not 
binding  until  the  ist  of  May,  1855.^  The  various  Merchant  Ship- 
ping Acts,  from  the  26  Geo.  3,  c.  60,  to  the  8  &  9  Vic.  c.  89,  inclusive, 
prescribed  that  no  contract  or  agreement  which  did  not  include  a 
recital  of  the  certificate  of  registry  of  such  ship  or  vessel,  or  the 
principal  contents  thereof,  should  be  valid  or  effectual  for  any  pur- 
pose whatever,  either  in  law  or  equity.*  A  contract  of  sale  being 
in  equity  deemed  a  sale,  no  contract,  either  executory  or  executed, 
containing  words  of  present  or  future  transfer,  was  valid  under  these 
Acts.  No  contract  whatever  was  capable  of  being  legally  enforced 
unless  in  the  form  prescribed  by  these  various  statutes,  and  any  bill 
of  sale  or  instrument  of  sale,  if  not  in  the  form  prescribed,  was 
"  utterly  null  and  void  to  all  intents  and  purposes/'  A  doubt  arose 
whether  these  words  *  applied  to  executory  contracts,  and  it  was 
considered  that  possibly  the  Act  might  be  thus  avoided,  and 
that  an  informal  agreement  might  be  enforced  in  equity.  The 
34  Geo.  3,  c.  68,  was  passed  to  remove  this  doubt,  and  the 
next  statute  which  consolidated  the  law  upon  the  subject*  re- 
peated the  words  of  this  statute,  which  were  again  re-enacted 
in  subsequent  Acts.  The  altered  language  of  the  6  Geo.  4,  c.  1 10, 
suggested  that  the  recital  of  the  certificate  of  registry  was  no 
longer  necessary  to  the  validity  of  an  executory  contract,  or  a 
mere  agreement  for  the  transfer  of  a  ship  or  property  or  shares  in 
a  ship  ;  but  it  was  decided  that  this  assumption  was  unfounded,  and 
that  every  Contract,  executory  or  executed,  which  purports  to 
pass  an  interest  in  the  property  must  be  in  the  terms  of  the  Act* 
Further,  that  no  action  would  lie  for  the  breach  of  an  informal 
contract,  nor  a  bill  to  enforce  its  specific  performance,  and  that  an 
oral  or  written  contract  for  the  sale  of  a  ship,  or  property  therein, 
other  than  by  deed,  was  void  J 

These  decisions  on  the  previous  statutes  were  affii'med  in 
reference  to  the  present  Act,  in  which  the  language  appeared  less 
stringent,  the  words  "valid  or  effectual,  for  any  purpose  what- 
ever, eitlier  at  law  or  in  equity,"  being  omitted.  The  Lofd 
Chancellor  decided   that   the    elision    of  these   words   made   no 


^  The  Sup.  Ct.  of  Judic.  Act,  1873,  ^  ^St  sub.  s.  6  giVes  power  to  an  assignee  under 
an  absolute  assignment,  to  sue,  upon  certain  conditions.  See  also  Fairclough  v*  Marshall, 
4  Ex.  D.,  37,  as  to  ^ub-s.  5. 

'  The  date  of  the  coming  into  operation  of  the  M.  S.  Act,  1854. 

*  34  Geo.  3,  C.68,  ss.  14, 22;  6  Geo.  4,  c.  no,  ss.  l,  31 ;  3  &  4  Wm.  4,0.  55,  s.  31  j 
8  &  9  Vic.,  c  89,  s.  34. 

*  26  Geo.  3,  c.  60,  s.  17. 

*  6  Geo.  4,  c.  no. 

*  Duncan  t,  Tindall,  13  C.  B.,  258  ;  Hughes  v.  Morris,  21  L.  J.,  Ch.,  761 ;  2  De  G., 
M.  &  G.,  349  J  M'Calmont  v,  Rankin,  22  L.  J.,  Ch.,  554 ;  2  De  G.,  M.  &  G.  403. 

'  Duncan  v.  Tindall,  tj  C.  B.,  258,  272,  273,  per  Maule&  Cresswell, JJ.  Arrangement 
to  nve  a  bill  of  sale  or  to  execute  it  at  a  Aiture  day  would  possibly  be  valid  (Huris  v. 
Ridcett,  4  H.  &  N.  i),  as  there  is  nothing  to  make  collateral  agreements  illegal. 
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difference.  The  Act  was  mandatory,  and  directed  the  way  in 
which  such  transfers  were  to  be  made,  and  prescribed  the  precise 
form  to  be  used,  intending  no  others  to  be  used.^  The  preceding 
Acts  had  employed  the  term  "  by  bill  of  sale  or  other  instrument 
in  Writing  "as  a  means  of  transfer,  and  these  latter  words  had 
been  construed  to  apply  to,  and  to  include,  written  agreements 
of  transfer,  and  the  words  "  shall  not  be  valid  "  had  been  held 
equivalent  to  "  shall  be  void";  ^  but,  in  the  Act  of  1854,  no  alternative 
form  of  instrument,  but  si  bill  of  sale  in  the  form  of  a  deed,  is  defini- 
tively prescribed.  In  passing  judgment  on  this  substituted  enact- 
ment, which  has  been  previously  dealt  with,*  V.-C.  Wood  reviewed 
the  prior  statutes,  and  decisions  thereon,  ahd  commented  on  the 
word  "  transfer  "  employed  in  the  former  Acts.  Citing  the  judg- 
ment of  Ld.  St  Leonards  in  a  preceding  case,*  he  in  effect  adopted 
its  language,  and  said  "  the  word  *  transfer '  is  not  technical."  The 
transfer  itself  may  be  made  by  any  instrument  whatever.  To 
suppose  that  contracts  are  left  out  of  the  operation  of  the  existing 
Acts  appears  perfectly  irreconcileable  with  the  language  of  their 
provisions." 

The  V.-C.  proceeded, — 

"The  legislature,  as  it  appears  to  tne,  did  not  by  the  recent  Acts  abolish 
or  repeal  the  law  as  regards  the  regulation  of  contracts,  but  it  continued  in  a 
general  form  the  same  regulations  as  to  contracts  which  had  theretofore  been 
imposed ;  and  I  think  those  general  term^  are  sufficient,  so  as  to  require  that 
every  contract  shall  be  registered  in  compliance  with  the  Acts. 

And  again,  citing  the  words  of  Kriight  Bruce,  L.J.,  continued — 

"If  the  argument  were  to  prevail,  that  what  this  Act  directs  with  respect  to 
a  sale  or  transfer  does  not  extend  to  a  contract  for  sale,  or  a  contract  t6  transfer, 
we  should,  in  effect,  be  repealing  so  much  of  the  statute,  because  the  legal  tide 
might  remain  unchanged  upon  the  registry,  and  the  equitable  interest  might  be 
continually  the  subject  of  transmission  from  person  to  person,  in  a  manner 
utterly  contravening  the  provisions  of  the  Act  of  Parliament'** 

The  effect  of  this  decision — and  the  court  minutely  examined  the 
possible  relationship  of  other  sections  of  the  Act — was  to  declare  that 
an  executory  parol  ptomise  to  transfer  a  registered  ship,  or  a  share 
in  a  registered  ship,  at  a  futui^  day  by  a  person  qualified  to  be  an 
owner,  even  upon  good  consideration,  confers  no  interest  on  the 
promisee,  and  is  hot  oh  grounds  of  public  policy  capable  of  being 
enforced  by  action,  and,  in  the  Words  of  Cresswell,  J.,  such  promise 
was  void.  Oh  the  authority  of  one  of  the  preceding  registration 
statutes,*  it  had  been  decided  that  the  original  or  grand  bill  of  sale 
from  the  builders  to  the  first  purchasers  need  not  contaih  a  recital  of 

"  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.  827 ;  30  L.  J.,  Ch.  379.  As 
to  the  effect  of  mandatory  or  ohligatoiy  enactments,  see  Hunt  v.  Wimbledon  Local 
Board,  4  C.  P.  D.,  48,  51. 

»  BiddcU  V,  Leader,  i  B.  &  C,  327,  334,  per  Holroyd,  J. 

'  M.  S.  Act,  8.  55,  pp.  159,  ante. 

*  Liverpool  Borough  Bank  v.  Turner,  29  L.  J.,  Ch.  827 ;  829*  830,  oer  Wood,  V.-C.  ; 
Hurfies  V.  Morris,  21  L.  J.,  Ch.  761 ;  9  Hare,  636  ;  2  De  G.,  M.  &  G.,  349. 

«  26  Geo.  3,  c  6a 
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the  certificate  of  registry,^  but  the  words  "after  registry  thereof'^ 
were  introduced  into  the  subsequent  statutes,^  and  this  decision  is 
no  longer  applicable.  The  terms  of  the  present  enactment  are  so 
stringent  that,  on  the  authority  of  the  case  above  cited,*  no  interest 
whatever  could  be  created  in  a  registered  ship,  save  in  the  forms 
recognised  by  the  statute  as  amended  by  the  subsequent  Acts  and 
the  rules  and  orders  thereunder.*  A  naked  contract  to  sell  or 
transfer  a  share  in  a  registered  ship,  "  when  it  is  completed  and 
finished,"  would,  it  is  apprehended,  pass  no  interest  enforceable 
at  law,  as,  until  the  ship  was  completed  and  delivered,  no  property 
would  pass,'  and,  when  registered,  the  statute  would  operate.*  It 
might  be  otherwise  if  delivery  or  some  equivalent  act  were  effected 
before  registration.  But,  unless  the  person  to  whom  the  tranfer  is 
made  is  registered  as  owner,  any  right  so  acquired  would  be  imperilled, 
as  the  statute  requires  such  ownership  to  appear. 

While  the  ship  is  at  sea,  a  bill  of  sale  in  the  legal  form  conveys  all 
the  property,  without  immediate  registration,  as  between  the  parties, 
and  if  possession  be  afterwards  taken  with  reasonable  promptitude, 
and  before  the  rights  of  other  persons  intervene,  the  transfer  is  com- 
plete.' If  the  bankruptcy  of  the  vendor  intervene  before  the  ship 
arrives  in  port,  the  necessary  formalities  for  completing  the  transfer, 
may  be  performed  by  the  bankrupt,  and  a  power  of  attorney  given 
before  the  bankruptcy  is  unrevoked,  and  may  be  acted  on  for  the 
same  purpose.*  And  if  a  man  withheld  his  signature  from  the 
certificate  of  registry  made  necessary  by  the  former  Acts,®  or  a 
bankruptcy  intervened,  it  would  be  deemed  a  valid  transfer  of  the 
property,  if  the  other  requisites  of  the  Ship  Registry  Acts  had  been 
complied  with. 

Where  there  are  contending  claimants,  the  express  words  of  the 
statute  have  provided,  that  every  transfer  of  a  registered  ship  that 
has  been  duly  registered  shall  receive  priority  in  the  order  of  the 
date  of  its  entry  in  the  registry  book,  and  that  all  transfers  shall  be 
entered  in  the  order  of  their  production  to  the  registrar,  and  such 

^  Oxenham  v,  Gibbs,  Abb.  on  Ship.,  3rd  ed.,  54,  ooiiUed  in  5th  and  subsequent 
editions. 

«  3  &4  Will  4,  c.  55,  S.31 :  8  &  9  Vic,  c.  89,  s.  34. 

'  Liverpool  Borough  Bank  «».  Turner,  29  L.  J.,  Ch.  827;  30  L.  J.,  Ch.  379;  I  J. 
&  H.,  159;  2  De  G.,  F.  &  J.,  502;  but  see  Union  Bank  of  London  v,  Lenanton,  3 
C.  P.  D.,  243. 

*  25  &  26  Vic,  c  63,  s.  3,  &c,  &c 

^  It  would,  as  has  been  previously  pointed  out,  be  otherwise,  if  the  ship  was  not 
intended  to  be  registered,  and,  therefore,  not  within  the  statutory  provisions  of  the  Act. 
Union  Bank  of  I^ndon  v.  Lenanton,  ib,  sup.  In  th'b  case,  Cotton,  L. J.,  was  of  opinion 
that  a  valid  charge,  enforceable  in  equity,  mav  be  created  as  a  security,  by  reason  of  the 
operations  of  the  25  &  26  Vic ,  c  63.  s.  3,  although  not  sufficient  to  pass  the  legal  title,  at 
p.  250,  id,\  and  see  also  The  Two  E'lens,  3  L.  R.,  A.  &  E.,  345. 

*  But  a  collateral  agreement  to  execute  a  bill  of  side  might  be  valid  ;  Harris  v  Rickett, 
4H.&N.,  I. 

'  Stapleton  v,  Haymen,  33  L.  J.,  Ex.  170;  2  H.  &  C.,  918 ;  Atkinson  v.  Mating,  2 
T.  R.,  462;  Exp.  Batson  Co.  Bank  Laws,  ch.  8,  s.  11 ;  3  Bro.  Ch.  C.  362;  Exp. 
Matthews  2  Ves.,  272  ;  Gordon  v.  E.  Ind.  Co.,  7  T.  R.,  234 ;  Abb.  on  Ship.,  13. 

•  Ducon  ».  Ewart,  3  Mer.,  322;  Mestaer  v.  Gillespie,  11  Ves.,  625,  637;  Exp. 
Greening.,  13  Ves,  20(5. 

•  26  Gea  3,  c.  60 ;  34  Geo.  3,  c  68. 
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entry  of  the  transferree  in  the  register  makes  and  perfects  the  title 
of  the  transferree,  as  the  legal  owner  in  the  order  of  his  priority. 

The  provisions  of  the  statute  apply  and  refer  to  all  "regis- 
tered" ships.  These  include  any  vessel  used  in  navigation  and  Hot 
propelled  by  oars,  as  a  coble,^  but  not  dumb  barges  *  or  lighters. 
Vessels  used  in  fishing,  under  fifteen  tons,  may  still  be  registered  as 
ships,  and  require  transfer  by  bill  of  sale.  Before  the  Act  of  1854, 
such  a  boat  might  have  been  transferred  by  parol.* 

A  ship  which  was  built  to  be  paid  for  by  instalments,  under  a 
contract  of  sale  with  a  foreign  vendee,  was  assigned  to  a  British 
bank  for  value,  after  it  had  been  completely  built  and  launched. 
The  assigfnment  was  in  form  a  good  equitable  transfer,  entitling 
the  transferree  to  claim  from  the  transferror  all  his  right,  title,  and 
interest,  although  not  actually  transferring  the  property  in  the  ship 
to  him.*  This  contract  was  not  in  the  form  prescribed  by  the 
mandatory  words  of  the  statute  already  referred  to,  and  was  not 
registered  either  under  the  Merchant  Shipping  Act  *  or  under  the 
Bills  of  Sale  Act  of  i8S4.«  The  Court  of  Appeal  held  that  the 
ship  was  not  a  British  ship,  and  that  such  an  assignment  as  is 
required  by  the  statute  was  not  necessary ;  and  also  that  the  assign- 
ment did  not  need  registration  as  a  bill  of  sale.  The  Court,  in 
giving  judgment,  did  not  consider — 

"  That  this  was  a  British  ship  within  the  contemplation  of  the  Act  of  Parlia- 
ment She  was  built,  it  was  true,  by  a  British  subject,  and  on  looking  at  the 
contract  between  the  British  builder  and  the  foreign  purchaser  for  the  construc- 
tion and  transfer  of  the  vessel,  it  appears  to  me  ^  impossible  to  say  that  the 
property  in  the  ship  was  to  pass  from  the  builder  to  the  foreign  purchaser  until 
she  was  actually  delivered  at  the  spot  where,  by  the  contract,  the  delivery  to  the 
Turkish  Company  was  to  take  place  *  *  *  Being  till  delivered  the  property  of 
a  British  owner,  she  was  in  a  certain  sense  a  British  ship,  but  I  cannot  thmk  that 
she  was  a  British  ship  within  the  contemplation  of  the  statute.  The  statute  was 
intended  to  apply  to  ships  intended  to  be  the  property  of  a  British  owner." 

The  fact  that  the  vessel  was  not  intended  to  be  ever  registered 
was  considered  ®  a  reason  why  the  ship  was  not  brought  within  the 
stringent  words  of  the  Act. 

It  will  thus  be  seen  that  the  court  guarded  itself  from  exptessing 
an  opinion  on  the  result,  if  it  were  assumed  that  the  vessel  was 
constructed  for  a  person  qualified  to  own  a  British  ship,  or  if  it  had 
been  intended  to  be  registered  as  a  British  ship. 

We  have  seen  that  a  British  ship  must  be  registered,  and  that 
possession  alone  without  registration  will  not  give  title ;  •  that  it  may 

»  17  &  18  Vic,  c  104,  ss.  2,  55  ;  Exp,  Ferguson,  6  L.  R.,  Q.  B.,  280. 
«  Everard  v,  Kendall,  5  L.  R.,  C  P.,  428,  The  Malvina,  Lush,  493  ;  The  Bilbao^ 
Lush,  149. 

'  Benyonz^.  Cresswell,  12  Q.  B.,  899. 

•  Union  Bank  of  London  v.  Lenanton,  3  C.  P.  D.,  243,  at  p.  250,  per  Cotton,  L.J. 

•  Ss.  19,  55,  57 ;  25  &  26  Vic.  c.  63,  s.  3. 

•  17  &  18  Vic,  c  36,  s.  I. 

'  Union  Bank  of  England  ».  Lenanton,  3  P.  C.  D.,  247,  per  Cockbom,  C.J. 
8  Per  Brett,  LJ.,  p.  249. 

•  M.  S.  Act,  1854,  s.  57,  Atkinson  v.  Maling,  2  T.  R.,  462,  466 ;  Hooper  v,  Gmnm, 
i  L.  R. ,  Clu  282,  290.  The  person  entitled  may  bring  trover  against  the  person  in  pos- 
session ;  lb. 
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be  held  in  various  portions  or  shares  prescribed  by  law,^  and  may  be 
acquired  while  in  process  of  construction,  by  contract  without  actual 
delivery,  or  transferred  at  sea  by  bill  of  sale,  without  actual  delivery.* 
The  bill  of  sale  of  a  ship  is  thus  distinguishable  from  bills  of  sale  of 
other  chattels,  and  is  not  included  in  the  operation  of  the  Bills  of 
Sale  Acts,*  and  differs  otherwise  from  ordinary  bills  of  sale,  which 
are  used  as  securities  and  to  effect  transfers  of  personalty,  from  a 
mortgagor  to  a  mortgagee.*  Thus,  when  a  ship  is  sold  on  a  voyage, 
and  at  sea,  the  property  vests  in  the  transferree  of  the  bill  of  sale 
without  delivery,  and  it  is  sufficient  if  the  purchaser  takes  possession, 
as  soon  as  is  practicable  after  the  return  of  the  ship.  And  it  has  been 
held  that  the  delivery  of  the  grand  bill  of  sale  of  a  ship  at  sea  is 
equivalent  to  a  delivery  of  the  ship  itself;*  but  this  is  to  some  in- 
tents only,  and  a  complete  title  would  only  be  conferred  by  regis- 
tration. When  the  ship  sold  by  this  mode  of  transfer,  is  in  the  country 
of  its  owner,  and  delivery  is  practicable,  such  delivery,  in  the  case  of 
an  entire  ship,  is  as  necessary  as  of  other  chattels  transferred  by  bill 
of  sale,  to  give  a  perfect  title  to  the  buyer.®  Without  possession  given 
and  accepted,  the  ship  intended  to  be  transferred  would  still  be  sub- 
ject to  seizure,  in  the  event  of  the  bankruptcy  of  the  vendor,  as  being 
in  his  order  and  disposition,  under  the  reputed-ownership  clauses  of 
the  Bankruptcy  Statutes,^  or  the  sale  might  be  deemed  fraudulent* 
When  the  bill  of  sale  is  in  form  an  absolute  tranpfer,  it  is  subject  to 
the  ordinary  rules  of  construction  :  the  question,  whether  it  is  in  fact 
absolute,  or  is  defeasible,  will  be  determined  as  a  question  of 
intention*®  And  in  every  case  the  purchaser  of  a  ship  is  bound  to 
regard  the  rule  Caveat  emptor  in  the  investigation  of  the  title  under 
which  he  purchases.  There  is  no  market  overt  for  ships,  and  he  is 
bound  to  exercise  every  caution  and  promptitude,  in  perfecting  his 
title  at  the  earliest  moment,  and  investigating  its  accuracy  before 
purchase  ;  ^®  for  possession,  it  has  been  said,  is  not  a  proof  of  title, 
though  some  evidence  of  it,  and  the  property  in  a  ship  will  not  pass 
by  delivery,  unless  the  forms  of  the  statute  are  also  complied  with. 
Shares  in  registered  ships  are  regarded  as  stock,  and  are  included 
in  the  word  "stock"  as  defined  by  the  Trustee  Act  of  1850,^^  and 
the  word  stock  tinder  that  Act  means  "  any  fund,  annuity,  or  security 
transferable  in  books  keptby  any  company  or  society  established,  or 
to  be  established,  or  transferable  by  deed  alone,  or  by  deed  accom- 
panied  by  other  formalities,  and  any  share  or  interest  therein." 

^  M4  Ship.  Act,  1854,  s.  37.  »  Woods  v.  Russell,  5  B.  &  A.,  942 ;  Sullon  tr. 

Back,  a  Taunt.,  302  ;   Atkiusoa  v.  Maling,  2  T.  R.,  462,  and  cases  cited,  n.  5,  infrcL 
>  17  &  18  Vic,  c  36,  s.  7  ;  41  &  42  Vic,  c.  31.  s.  4, 

•  Gale  V.  Bumell,  7  Q.  B^  850 ;  The  Union  Bk.  of  London  v.  LenautoQ,  3  C.  P.  D.,  243. 
A  Atkinson  v,  Maling,  2  T.  R.,  462 ;  Exp.  Matthews,  2  Ves.  272 ;  Gordon  v,  E.  Ind. 

Co.,  7  T.  R.,  234,  and  cases  cited  n.  2,  p.  160,  ante. 

•  Abb.  on  Ship.,  11  Ed.,  24.  '  Bankruptcy  Act,  1869,  s.  15  (32  &  33  Vic.  c  71). 

•  Twyne*s  case,  3  Co.,  Sob;  13  Elir.,  c.  5  ;   21  Jac  i,  c.  19^  s.  ii. 

»  Gardner  ».  Cazenove,  26  L.  J.,  Ex.  17 ;  I  H.  &  N.,  423 ;  Ward  v.  Beck,  32  H  J., 
C  P.,  113  ;  The  Jane,  23  L.  T.  (N.  S.),  791,  and  cases,  p*  182,  n.  ^,posU 

^^  The  Perseverance,  2  C.  Rob.,  239;  Hooper  v.  Gumni,  2  L.  R.,  Cb.  290. 

"  18  &  19  Vic,  c  91,  s.  10 ;  13&  14  Vic  «  c  60,  «.  a  2  Humble  v,  Mitchell,  ix  A.  ^ 
E.,  30$ ;  Hibblewhitev.  McMorine,  6  M.  &  W.,  200^  2X4 ;  Knight 9.  Barber,  16  M.  &  W., 
66;  Watson  v,  Spratky^  lo  Ex.,  222. 
12 
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As  shares  in  ships  are  "  stock,"  and  "  stock  "  includes  shares  in 
joint  stock  companies,  the  presumption  is  raised  that  shares  in  ships, 
like  other  shares,  are  not  "  goods,  wares,  and  merchandise  "  within 
the  Statute  of  Frauds,  but  are  "goods  and  chattels'*  within  the 
Bankruptcy  Acts. 

Equity  will  not  imply  a  resulting  trust  in  evasion  of  an  Act  of 
Parliament  to  the  prejudice  of  the  rights  of  an  innocent  third 
person,  and  therefore  if  A.,  in  bu)dng  a  ship,  takes  a  registered 
transfer  in  the  name  of  B.,  the  complete  ownership  at  law  and  in 
equity  is  in  B.^  Inasmuch,  however,  as  equitable  rights  and  interests 
are  now  recognised,  any  band  fide  mistake,  or  informal  transfer  not 
in  accordance  with  the  intention  of  the  parties,  would  probably  be  set 
aside,  if  it  did  not  impair  the  rights  of  innocent  purchasers  for  value. 

A  complete  title  in  registered  ships  can  only  be  obtained  by  a 
statutory  transfer  registered,  where  they  do  not  devolve  by  operation 
of  law,  as  in  cases  of  bankruptcy,  or  by  death  or  insolvency  of  a 
registered  owner,  or  the  marriage  of  any  female  registered  owner, 
or  by  any  lawful  means  other  than  by  a  transfer  according  to  the 
provisions  of  the  Act^  The  bill  of  sale  as  between  the  parties 
themselves,  the  buyer  and  seller,  transfers  the  actual  property  in  the 
ship,  even  though  the  transfer  is  not  registered,'  and  the  registration 
is  looked  on  as  the  official  record  of  the  passing  of  the  property, 
and  the  evidence  to  the  world,  but  not  as  the  act  of  sale  itself* 

The  provisions  of  i8  &  19  Vic,  c.  91,  and  of  the  Trustee  Act,'" 
confer  on  the  Courts  of  Chancery  the  power  to  make  orders  vesting 
the  property  in  ships  in  certain  events,  where,  as  in  the  case  of 
lunacy  of  a  co-owner,  the  action  of  a  trustee  is  necessary  to  make  a 
valid  transfer.  If  an  owner  of  shares  solely  entitled  is  lunatic  or  of 
unsound  mind,  an  order  may  be  obtained  from  the  court  vesting  the 
right  to  transfer  in  some  other  person  or  persons ;  or  if  such  owner 
is  only  jointly  interested,  then  his  right  is  vested  in  some  other 
person  jointly  with  some  person  appointed.  But  the  Court  of 
Chancery  has  no  power  under  the  Trustee  Relief  Acts  of  1850  or 
1852  to  decide  on  disputed  questions  of  title.® 

Where  a  wife  becomes,  under  marriage  settlement,  or  otherwise, 
trustee  of  shares  in  a  ship,  the  hustend  would  probably  be 
recog^nised  as  a  constructive  trustee.^  When  a  sole  trustee  of 
shares  in  ships  refuses  to  tnansfer  them,  or  receive  the  income 
thereof,  according  to  the  direction  of  the  person  absolutely  entitled 
thereto,  ftw  the  space  of  twenty-eight  days  next  after  a  request  in 
writing  for  that  purpose  sJiall  have  been  made  to  him  by  the  person 

*  Exp.  Yallop,  15  Ves.,  60 ;  Exp.  Houghton,  17  Ves.,  251 ;  Camden  v,  Ander- 
son, 5  T.  R.,  709;  Lewin  on  Trusts,  7  ed^  152;  Holdernessv.  Lamport,  29  Beav.,  129, 
centra. 

»  17  &  f  8  Vic,  c  104,  s.  58  (M.  S.  Act,  1854) ;  ^d,,  st.  55, 56,  66,  67  ;  The  Liverpool 
Borough  Bank  v.  Turner,  29  L.  J.,  Ch.,  827,  30  L.  J.,  Ch.,  379. 

»  Staplcton  V.  Haymen,  33  L.  J.,  Ex.  170;  2  H.  &  C,  918.  The  Two  Ellens,  3  L. 
R.,  A.  &  E.,  345.  *  The  Spiritof  the  Ocean^  34  L.  J.  (Ad.),  74,  76. 

•  13  &  14  Vic,  c  60.  Rules  Mich.,  1879,  order  52,  rule  6a.  Supreme  Ct.  of  Jud. 
Act,^  1875,  order  52,  Tulet  2,3. 

^  Inre  Draper's  Settlement,^  W.  R.,  805.  ^   In  re  Wood,  7  Jui.  (N.  S.),\S23.' 
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absolutely  entitled,^  the  Ch.  Div.,  or  the  Cty.  Court  if  the  amount  is 
under  ;f  500,^  may  make  an  order  vesting  the  sole  right  to  transfer 
such  shares,  or  to  receive  the  income  thereof ;  and  also  where  shares 
of  ships  stand  in  the  names  of  a  deceased  person,  and  the  personal 
representative  is  out  of  the  jurisdiction,  or  cannot  be  found,  or  it  is 
not  known  whether  he  is  living  or  dead. 

The  word  mortgage,  in  reference  to  this  species  of  security,  has 
received  a  statutory  definition,  which  may  be,  perhaps,  accepted  as 
a  preliminary  with  advantage  in  considering  the  nature  of  such 
interests  in  the  case  of  ships.  "  The  word  mortgage  shall  be  applic- 
able to  every  estate,  interest,  or  property  in  lands  or  personal  estate, 
which  would  in  a  court  of  equity  be  deemed  merely  a  security  for 
money."  In  all  cases  in  which  registered  ships,  or  shares  therein,  are 
given  as  security,  the  form  of  the  mortgage  deeds  of  such  registered 
ships  and  shares,  like  the  instruments  of  sale,  are  prescribed  by  the 
provisions  of  the  M.  Ship.  Act,  and  every  form  of  pledge  of  the 
property  in  the  ship,  or  in  the  shares  therein,  or  surrender  of  the 
property  therein,  as  a  security  for  a  loan  or  other  valuable  con- 
sideration, must  be  by  deed  in  a  specific  form,  and  must  recite  the 
various  particulars  of  the  build  of  the  ship,  length,  breadth,  &c.,  the 
port  of  registry,  the  place  where,  and  the  time  when,  built,  the  con- 
sideration for  the  mortgage,  and  the  terms  thereof.'  And  although 
equitable  mortgages  may  now  be  enforced,  yet  the  form  in  which 
they  must  be  made  is  still  imperative  if  they  are  intended  to  serve 
as  absolute  mortgages.*  Interests  arising  under  contracts,  and  other 
equitable  interests,  may  be  considered  and  dealt  with,  if  not  in  the 
prescribed  form,  where  they  ari8e,as  indirect  securities.  But  all  legal 
mortgages  of  registered  ships  must  still  be  registered  together  with 
the  date  and  time  when  they  are  produced  for  that  purpose ;  and 
the  security  ranks  in  the  order  of  registration,  notwithstanding  any 
express,  implied,  or  constructive  notice,  and  not  by  the  date  of  the 
instrument  of  transfer. 

The  mortgage  of  personalty,  including  ships,  is,  the  nature 
of  the  property  being  considered,  similar  to  that  of  fealty;'  it  is  a 
security  for  money  advanced  on  the  faith  of  it.  At  law,  the  property 
in  the  goods  mortgaged,  passes  by  the  deed  of  mortgage  to  the 
mortgagee,*  and  all  the  mortgagor's  interest  in  the  property  is 
thereby  transferred,  subject  to  the  equitable  right  to  redeem.  The 
possession  by  consent  usually  remains  in  the  mortgagor,  and  the 
mortgagee  is  consequently  not  in  the  position  of  an  absolute  owner, 
in  whom  both  the  right  of  property  and  of  possession  vest.  The 
mortgagor,  as  an  instance,  can  bring  trover ;  but  the  mortgagee 
cannot,  until  the  mortgagor  has  made  default.  A  mortgage  of 
chattels  differs  from  a  pledge,  as  the  pledgor  parts  with  the  property, 

*  13&  i4Vic,c.  60,  8S.2,  5,  6,  23.  *  28&29Vic.,c.99,  s.  I,art.  5. 

*  17  &  18  Vic.,  c.  104,  s.  66 ;  The  Lnrerpool  Borough  Bank  v.  Turner,  29 L.  J.,  Ch., 
827  ;  30  L.  J.,  Ch.,  379;  I  J.  &  H.,  159;  2  De  G.,  F.  &  J.,  502. 


*  25  &  26  Vic.,  c.  63, 8.  3 ;  and  see  the  judgment  of  Cotton,  L.T.,  in  The  Union  Bank 
London  v,  Lcnanton,  3  C.  P.  D.,  243, 250  ;  The  Two  Ellens,  3  L.  R.,  A.  &  E.,  345. 

*  2  BL  CouL,  158;  Keith  v.  Burrows,  i  C.  P.  D.,.pp.  722,.  731,  735;  pet  Lmdley,  J. 
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and  its  possession,  and  the  right  to  reclaim,  until  a  given  event,  and 
retains  a  postponed  right  to  the  property  only :  in  a  mortgage,  the 
mortgagor  retains  the  possession,  but  divests  himself  of  his  property. 
At  law  the  day  fixed  for  rei>ayment  of  the  money  lent  on  the  security 
was  that  on  which,  in  default,  the  estate  vested  in  the  mortgagee,  and 
the  mortgagee  could  bring  ejectment ;  but  the  right  to  redeem  was 
recognised  in  equity,  and  was  unimpaired  by  the  lapse  of  the  day 
of  payment  The  law,  as  now  administered,  recog^nises  the  maxim, 
**  once  a  mortgage  always  a  mortgage,"  or,  in  other  words,  that 
although  there  has  been  in  terms  an  absolute  transfer,  if  the 
mortgage  is  in  fact  but  a  loan  of  money  on  security,  a  loan  it 
remains,  and  no  contract,  no  matter  how  app)arently  explicit  to  the 
contrary,  prevents  the  borrower  from  recovering  his  property  by 
repayment^  Where  the  possession  is  surrendered  to  the  mortgagee, 
and  he  takes  the  rents  and  profits,  it  is  vivum  vadium^  or  ^  living 
pledge,  the  estate  being  considered  to  be  void  when  the  sum 
lent,  together  with  interest,  is  repaid  to  the  lenderi* 

Before  the  M.  S.  Act  of  1854,  transfers  and  mortgages  were  each 
made  by  bill  of  sale,  and  the  bill  of  sale  had  no  effect  as  to  third 
parties,  at  law  or  in  equity,  until  it  was  registered.*  Nor  could  the 
mortgage  be  enforced  if  not  registered.*  The  Act  of  1854  apparently 
intended  the  mortgage  of  a  British  ship,  or  any  share  thereof,  to  be 
in  analogy,  as  far  as  circumstances  permit,  with  other  -mortgages  of 
real  and  personal  property,  and  that  the  mortgagee  sliould  not,  by 
reason  of  his  mortgage,  be  deemed  to  be  the  owner  of  the  ship.* 
The  fact  that  equitable  mortgages  were  not  recognised,  led  to  the 
passing  of  the  Act  of  1862,*  which  has  had  the  effect  of  establishing 
the  validity  of  unregistered  mortgages,  except  as  against  registered 
transferees  or  mortgagees.^  The  mortgagee  is  obliged  to  fwoduce 
his  mortgage  to  the  registrar,  and  it  was  therefore  assumed  that 
registration  was  incumbent,  in  sphe  of  the  latter  Act ;  but  it  has  been 
decided  that  no  duty  of  registration  is  cast  on  the  mortgagee,  and 
that  an  unregistered  mortgage  passes  the  ownership  of  the  ship  and 
'  its  profits  to  the  mortgagee,  as  against  a  subsequent  equitable 
assignment  of  the  freight  to  a  third  party,  -in  the  absence  of  fraud, 
or  such  gross  and  wilful  negligence  as  is  equivalent  thereto.* 

A  mortgage  of  a  ship,  as  in  the  case  of  "other  chattels,  transfers 
the  property  at  law,  and  the  mortgagee  for  this  reason  became,  it  was 
once  assumed,  the  real  owner,  with  all  the  liabilities  of  afn  owner.* 

1  Scton  V.  Sladc,  7  Ves.,  264,273;  White  &  Tudor,  L.  C,  5th  cd.,  p.  508,  and 
cases,  p.  182,  n.  4,  post ;  The  Europ.  &c.  Co.  v.  Rl.  Mail  Co.,  4  K .  &  J.,  686 ;  While- 
field  V.  Parfitt,  4De  G.  &  S.,  240. 

»  Co.Litt.,205 ;  Kciihv. Burrows,!  C.P.D.,  722,  731 ;  2C.P.D.,i63;  2App.C,636. 

•  8  &  9  Vic.,  c.  89,  s.  37  ;  Liverpool  Borough  Bank  v.  Turner,  29  L.  J..,  Ch.,  827  ; 
30 L.  J.,  Ch.,  379;  1  J.  &H.,  159:  2DeG.,  F.  &J.,  502. 

«  y^.,  29  L.J.,  Ch.  8^7;  30 L.  J.,  Ch.  379. 

»  M.  S.  Act,  1854,  s.  70  ;   Keith  v.  Burrows,  ib,  sup,  •  25  &26  Vic,  c.  63. 

^  The  Two  Ellens,  3  L.  R.,  A.  &  £..  345  ;  The  Union  Bank  of  London^.  Lenanton, 
3C.P.  D.,  243,250. 

•  M.  S.  Act,  1854,  ss.  43,  69 ;  Keith  ».  Burrows,  i  C.  P.  D.,  722 ;  45  L.  J.,  C.  P., 
876, 1^.,  n.  2. 

•  Jackson ». Vernon,  1  H.  Bl.,*ri4;  Chinneiy  v. Blackbumc,  i  H. Bl.,  117,  n.;  3  Doo^l, 
39i»  39St  »•  5   I^Jch  V.  Coe,  Cowp.,  636 ;  Farmer  v,  Davies,  i  T.  R.,  108. 
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and  liable  for  necessaries  supplied  to  the  master.  But  it  is  now 
established  that  the  legal  ownership,  as  conferred  by  a  mortgage,  will 
not  make  the  mortgagee  in  possession  liable  for  the  ship's  debts,^  and 
the  question  in  such  cases  is,  Were  the  repairs  done  or  .the  goods  sup- 
plied, on  the  credit  of  the  actual  owner  ?^  And  the  mortgagee,  if  an 
owner  to  some  intents,  is  not  entitled  to  the  ship's,  earnings  until  he 
has  taken  possession,  or  until  he  has  accomplished  some  act  equiva- 
lent thereto.*  A  mortgage  without  specific  mention  of  freight  entitles 
the  mortgagee  who  takes  possession  to  the  freight  to  be  earned,  or  in 
progress  of  being  earned.*  Freight  is  for  many  purposes  part  of  the 
ship,  inseparably  appurtenant  thereto,  and  a  power  to  mortgage  the 
ship  would  impliedly  include  the  freight,  although  the  mortgagee  in 
possession  would  not  be  liable  for  necessaries,  as,  the  master  is  not 
acting  as  his  agent  The  first  registered  mortgagee,  by  taking 
possession  of  the  ship  before  the  freight  is  completely  earned,  obtains 
a  legal  right  to  receive  the  freight  when  it  becomes  payable.  From 
this  fund,  if  sufficient,  he  may  satisfy  his  first  mortgage;  and  also  any 
subsequent  charge  which  he  may  have  acquired,  ia  preference  to  every 
equitable  charge  of  which  he  had  no  notice,  and  irrespective  of  any 
notice  given  to  the  charterers  by  a  subsequent  incumbrancer.'  Had 
the  subsequent  incumbrancer  given  the  first  registered  mortgagee 
notice,  before  he  entered  on  possession,  such  notice  would,  no  doubt, 
have  been  effectual  as  to  all  charges  subsequently  created,  but  not 
as  against  those  created  before  taking  possession.^  The  ordinary 
rule  is,  that  if  a  bofia  fide  incumbrancer,  without  notice  of  a  prior 
charge  upon  the  property,  obtains  possession,^  or  gives  notice  of  his 
own  charge  to  the  person  who  has  the  legal  interest  in,  or  control 
over,  the  property,  he  is  generally  preferred  to  an  earlier  claimant 
who  has  not  taken  possession,  or  who  has  not  given  notice,  or  if  he 
has,  of  a  later  date,*  unless  the  holder  of  the  property  has,  by  other 
means,  acquired  sufficient  notice  of  the  earlier  claim.^ 

As  to  equitable  incumbrancers,  an  equitable  incumbrancer  not 

*  The  Troubadour,  I  L.  R.,  A.  &  E.,  302  ;  see  also  Simmins  v.  Shirley,  6  Ch.  D.,  173. 
»  Mitchesoa  v,  Oliver,  25  L. J.    Q.  B.,  39 ;  5  E.  &  B.,  419 ;  Myere  v.  Willis,  25  L.  J.,  C. 

P-f  39>  255  ;  17  C.  B.,  77 ;  18  C.  B.,  886  ;  Hibbs  v,  Ross,  I  L.  R.,  Q.  B.,  534 ;  Frost  v. 
Oliver,  2  E.  &  B.,  301 ;  The  Troubadour,  i  L.  R.,  A.  &  £.,  302 ;  The  Great  Eastern,  2 
L.  R.,  A.  &  E.,  88.  Notice  to  a  mtirtgagee  by  the  master  of  an  intention  to  mortgage 
the  ship  was  held  bad  as  against  the  owner;  The  Panama,  3  L.  R.  P.  C,  199, 

«  Gardner  v.  Cazenove,  26  L  J.,  Ex.,  17  ;  i  H.  &  N.,  423  ;  Rusdenv.  Pope,  3L.  R., 
Ex.,  269 ;  Keith  v.  Burrows,  2  Ap.  C,  636;  2  C  P.  D.,  163 ;  I  Id,,  722.  If  he  takes 
possession,  he  is  not  entitled  to  the  moneys  previously  received  ;  Willis  v.  Palmer,  ib,^mfra, 

*  Willis  V.  Palmer.  29  L.  J.,  C.  P.,  194,  200,  per  Erie,  CJ. ;  Morrison  v.  Parsons, 
2  Tautit,  407  ;  Davidson  v.  Case,  5  M.  &  S.,  79 ;  Kerswill  v.  Bishop,  2  Cr.  &  J.,  529 ; 
Dean  v,  vrGhie,  4  Bing.,  45 ;  Keith  v.  Burrows,  Uf,  But  the  mortgagee  cannot  under 
these  circumstances  claim  freight  for  goods  shipped  on  account  of  the  owner;  Gumm  9* 
Tyrie,  33  L.  J.,  6.  B.,97 ;  4  B.  &  S., 680,  703  ;  Keith  v.  Burrows,  a  App.  C,  654, 

»  Uverpool  Marine  Credit  Co.  r*  Wilson,  7  U  R.,  Ch.,  J07;  Stewdrtt^.  0{«e9oek 
Mar.  Ins.  Co.,  a  H.  of  L.  C,  159  ;  Wilson  v,  Wilson,  14  L.  R.,  Eq.,  3a. 

•  Somerset «/.  Coac,  33  Beav.,  634.  '  Daniel  «r.  Russell,  14  Ves.,  392.  ! 

•  Dearie  v.  Hale,  3  Russ.,  i ;  Loveridge  v.  Cooper,  id,  30;  Fosters.  BUckstone,  1 
Myl.  &  K.  297  ;  Foster  v.  Cock«rell,  9  Bfi.  (N.  S  ),  332  ;  Meux  v.  Bell,  i  Hare,  73  ; 
Hulloa  V,  Sandys,  Younge,  602 ;  Lee  ».  Howlett,.  2  K.,  &  J.,  531.  See  also  Policies 
Assorance  Act,  1867,  s.  3. 

»  Uoyd  V.  Banks,  3  L.  R.,  Ck.,  488- 
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registered,  is  postponed  to  a  subsequent  registered  one.*  And  an 
equitable  incumbrancer,who  completes  his  title  by  notice,  has  priority 
over  a  subsequent  judgment  creditor,  without  notice,  who  has  sued 
out  his  fi,  fa.  Thus,  an  equitable  mortgagee  who  has  given  notice 
to  the  master  and  taken  possession  of  the  ship,  on  the  termination 
of  the  voyage,  was  preferred  to  the  subsequent  judgment  creditor. 
But  it  would  probably  have  been  otherwise  if  the  prior  equitable 
claimant  had  not  completed  his  title  by  taking  possession,  and  the 
claim  of  a  subsequent  creditor  might  have  prevailed.^ 

But,  before  dealing  with  the  subject  of  notice  generally,  it  will 
be  as  well  to  proceed  with  the  subject  of  freight  under  mortgage. 
As  has  been  shown,  in  spite  of  the  policy  of  the  Registration 
Acts,  the  courts  of  law  and  equity  agreed,  before  the  passing  of  the 
Judicature  Acts,  that  the  mortgagee  in  possession  was,  in  all  respects 
as  to  the  profits  of  ownership,  in  the  position  of  a  legal  owner,  and 
that  the  unpaid  freight  passed,  with  the  ship,  to  a  transferee,  whether 
it  was  earned,  or  in  process  of  being  earned,  or  wholly  to  be  earned,  if 
the  vessel  was  under  contract  to  earn  it,  and  whether  the  security  was 
by  mortgage  or  hypothecation,'  or  was  in  form  a  statutory  transfer, 
and  it  may  be  shown,  if  it  is  in  terms  an  absolute  assignment,  that 
it  is  in  fact  a  mortgage  only.*  The  mortgagee's  demand  of  pay- 
ment is  sufficient  notice  of  his  claim  ;  ^  and  although  the  mort- 
gagor may  have  registered  the  name  of  the  mortgagee  as 
owner,  he  may  still  insure  and  recover  the  insurance,  and  will  be 
recognised  as  owner  between  the  parties.®  But  the  mortgagee  who 
has  taken  possession  is  protected  by  statute'  from  the  debts  and 
other  liabilities  of  the  ship,  and  of  the  actual  owner,  and  he  is 
still  only  virtual  and  legal  owner  for  the  purpose  of  realising  his 
security,  and  trustee  for  the  mortgagor  as  to  the  residue,  after  his 
entire  lawful  claims  have  been  satisfied.  He  may,  while  in  posses- 
sion, carry  out  the  contracts  with  which  the  ship  is  burdened,  if 
advantageous  to  his  security,  or  dissolve  them.*  But  he  would  be 
restrained  from  wasting  the  res,  or  doing  anything  in  derogation  of 
the  rights  of  the  mortgagor,  and  those  with  whom  he  has  entered 
into  contracts  for  the  proper  employment  of  the  ship.®  An  assign- 
ment of  the  ship  gives  the  right  to  the  freight  then  in  process  of 
being  earned,  as  against   third  parties ;  but  a  mortgage  will  not 

*  Wright  V,  Stanfield,  27  Beav.,  8  ;  Moore  v.  Culverhouse,  27  Beav.,  639 ;  Neve  v. 
Pennell,  2  Hem.  &  M.,  170;  re  Wright,  16  L.  R.,  Eq.,  41. 

'  Laneton  v.  Horton,  i  Hare,  549,  560. 

»  WiUis  V.  Palmer,  29  L.  J.,  C.  P.,  194,  200;  MUler  v.  Wood&U,  8  E.  &  B.,  493; 
Case  V.  Davidson,  5  M.  &  S.,  79 :  2  Br.  &  B.,  379. 

*  Ward  V,  Beck,  32  L.  J.,  C.  P.,  113 ;  13  C.  B.  (N.  S.),  668 ;  Goodman  v.  Grierson, 
2  Ball  &B.,  274;  Gardners.  Caz^ove,  26  L.  J.,  Ex.,  17,  i  H.  &  N.,  423;  Thelnnis^ 
fallen,  jk  L.  K-.A-  AM-*  72 ;  The  Cathcart,  i  «/..  314;  The  Jane,  23  L.  T,  (N.  S.), 
79i,Ir.Acb  ;-,Hvtchin$on  V.  WriR^t,  25  Beav.,  444,  450.  ,    ^  ' 

*  KerswiU  %h  Bishop,  2  Cr.  &  J.,  529;  Dean  v.  M^Ghie,  4  Bing.,  4$^  and  6  Geo. 
4,  c.  no ;  Rusden  v.  Pope,  3  L.  R.,  Ex.,  -269 ;  BramweU,  B.,  4iss,-    '  '-    " 

*  Hutchinson  v.  Wright,  27  L.  J.,  Ch.,  834,  25  Beav.,  444. 

7  Mer.  Ship.  Act,  854,  ss.  70  &  71 ;  Dickinson  v.  Kitchen,  8  E.  &  B.,  789^  798, 
per  Campbell,  C.J. 

*  De  Mattos  v,  Gibson,  30  L.  J.,  Ch.,  145 ;  Kitchen  v.  Irvine,  28  L.  J.,  Q.  B.,  46, 
»  Collins  V.  Lamport,  34  L.  J.,  Ch.  196;  13  W.  R.,-283. 
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give  the  mortgagee  a  right  to  claim  the  freight  or  charter  hir^ 
from  the  mortgagor,  without  taking  possession.^ 

Ordinarily  apawnee  is  not  permitted  to  use  a  chattel  pledged  with 
him ;  but  the  mortgagee  of  a  ship  in  possession,  who  is  partially  in 
analogous  case,  may  do  so  without  express  power.  Such  a  right  of 
user  may,  of  course,  be  given  expressly,  in  writing  or  by  deed,  but  it 
may  also  be  raised  by  implication.*  On  the  other  hand,  the  mort- 
gagor, while  he  remains  in  possession,  is  capable  of  acting  as  absolute 
owner  in  almost  all  respects,  if  he  do  not  impair  the  security  of  the 
mortgagee.  His  contracts  are  binding,  and  the  mortgagee  will  be 
restrained,  at  the  suit  of  a  charterer,  from  dealing  with  the  ship  in 
derogation  of  such  contracts  of  the  mortgagor.  Ss.  70  and  71  of  the 
Act  define  precisely  the  power  of  a  registered  mortgagee  in  relation 
to  the  mortgagor,  and  s.  72  protects  the  mortgagee  in  the  event  of 
the  mortgagoPs  bankruptcy,  s.  71  being  directed  to  meet  cases  of 
inconvenience,  that  had  previously  arisen  where  the  first  mortgagee 
had  been  prejudicially  bound  by  the  acts  of  the  mortgagor  in  refe-  . 
rence  to  a  subsequent  mortgagee. 

Whenever  the  mortgagee  is  in  a  position  to  show  that  the  act  of 
the  mortgagor  impairs  his  security,  the  mortgagor  ceases  to  be 
owner  in  fact,  and  the  mortgagee  is  in  a  position  to  claim  and 
exercise  the  full  benefit  and  rights  under  the  statute,  and  given  to 
him  by  the  mortgage  ';  but  if  he  have  power  to  sell  as  mortgagee, 
he  is  a  trustee  for  sale,  and  cannot  himself  purchase.*  Where  a 
mortgagee  took  possession  under  a  power  of  sale  given  him  as 
mortgagee,  although  the  ship  was,  as  he  knew,  under  charter,  the 
taking  possession  put  an  end  to  the  charter,  and  tlie  Court  could 
only  restrain  the  mortgagee  from  interfering,  and  could  not  make 
him  proceed  to  carry  out  the  charter  party.*  In  such  cases  the 
mortgagee  is  always  entitled  to  have  and  make  the  ship  available 
as  his  security,  and  a  judgment  creditor  could  not  seize  and  sell,  for 
the  mortgagee  has  the  legal  property  in  the  ship  for  all  purposes 
necessary  to  make  it  available  for  his  security .•  He  is  not  liable 
for  the  debts  incurred  and  existing  at  the  time  he  takes  possession  ; 
but  he  is  so  far  bound  by  the  engagements  entered  into  on  behalf 
of  the  ship,  that  he  must  not  do  any  act  to  frustrate  their  fulfilment  J 

If,  when  he  takes  possession,  the  ship  is  under  lien  for  repairs 
ordered  by  the  mortgagor,  he  takes  subject  to  the  lien,  as  the  mort- 

^  Morrison  v.  Parsons,  2  Taunt,  407 ;  Willis  v.  Palmer,  29  L.  J.,  C.  P.,  194, 
200 ;  Keith  v.  Barrows,  2  Ap.  C.,636, 656 ;  Gardner  v,  Cazcnove,  20  L.  J.,  Ex.,  17 ;  i  H; 
&N.,423. 

'  Story  on  Bailments,  ss.  329,  330  ;  Moses  v.  Conham,  Owen,  123  ;  European,  &c., 
Co.  V,  Royal  Mail  Co.,  4  K.  &  J.,  676  ;  Marriott  v.  Anchor  Reversionary  Co.,  3  De 
G.,  F.  &  J.,  177 ;  30  L.  J.,  Ch.,  571 ;  2  Giff.,457. 

*  Collins  V.  Lamport,  34  L.  J.,  Ch.  196,  aoo ;  13  W.  R.,  383 ;  Mer.  Ship.  Act,  ss. 
70,  71,  72,  &c 

^  Downes  v.  Glazebrook,  3  Mer.,  200 ;  Waters  v.  Groom,  11  CL  &  F.,  684 ;  Olter  v. 
Lord  Vaux,  2  K,  &  J.,  65a 

»  Dc  Mattos  V.  Gibson,  28  L.  J.,  Ch.  498  ;  30  L.  J.,  Ch.  145,  i  J.  &  H.,  79,  85.  .     , 

•  Kitchen  V.  Irvine,  28  L.  J.,  Q.  B.,  46. 

^  Jackson  V,  Vernon,  i  H.  BL,  114 ;  Dickinson  v.  Kitchen,  8  E.  &  B.,  789 ;  Collins 
V,  Lamport,  34  L.  J.,  Ch.  196 ;  Johnson  v.  Royal  Mail  Steamship  Co.,  3  L.  R,  C.  P.,. 
38  ;  Cato  V,  Irving,  5  De  G.  &  S.,  210.  ' 
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gagor  had  his  implied  authority  to  maintain  the  ship  in  a  seaworthy 
state.^  And  if  he  uses  the  ship,  he  is  liable  for  its  deterioration  or 
injury  caused  by  its  employment* 

The  M.  Ship.  Act,  1854,  and  subsequent  statutes,  do  not  by  any 
of  their  sections  deal  with  charges  on  freight  They  were  well-known 
securities  before  the  passing  of  the  Act,of  ordinary  occurrence.  The 
rights  of  a  mortgagee  of  freight  had  also  been  long  settled  and 
recognised.  But  it  was  not  thought  fit  to  provide,  by  that  Act, 
either  with  respect  to  the  priorities  of  charges  on  freight,  or  with 
respect  to  the  rights  of  mortgagees  to  freight.  These  were  left  to 
be  dealt  with  according  to  the  ordinary  principles  of  law  and 
equity,  and  the  rules  and  doctrines  established  by  the  decision  of 
the  courts.  The  right  of  the  mortgagee  to  freight  was  clear,  if 
peculiar.  He  had  no  absolute  right  to  the  freight  as  an  incident  of 
his  mortgage,  and  could  not  intercept  the  freight  by  giving  notice 
to  the  charterer  before  payment ;  but  if  he  took  actual  or  construc- 
tive possession  of  the  ship  before  the  freight  was  actually  earned,  he 
became  entitled  to  the  freight  as  an  incident  of  his  legal  possessory 
right,  just  as  a  mortgagee  of  land,  who  takes  actual  possession  of 
the  land  before  the  severance  of  the  growing  crops,  would  have  the 
right  to  sever  and  take  the  crops.  The  legal  owner's  right  which 
he  then  has*  is  paramount  to  every  equitable  charge  not  affecting 
his  own  conscience.  The  equitable  owner,  in  the  absence  of  special 
circumstances,  takes  subject  to  all  equities  prior  in  date  to  his  own 
estate  or  charge.*  And  where  there  are  successive  mortgagees  with 
conflicting  rights — 

^  The  first  registered  mortgagee  of  a  ship,  by  taking  possession  of  her  (actually 
or  constructively^  before  the  height  is  completely  earned,  obtains  a  legal  right  to 
receive  the  freight^  and  to  retain  thereout  not  only  what  is  due  on  his  first  moi  tgagc^ 
but  also  the  amount  of  any  subsecjuent  charge  which  he  may  have  acquired  on 
Uie  freight,  in  priority  to  every  equitable  charge  of  which  he  had  no  notice,  and 
it  makes  no  difference  that  a  subsequent  incumbrancer  was  the  first  to  give 
notice  to  the  charterers  of  his  charge  on  the  freight"  * 

This  is  the  head-note  of  a  case  which  is  eminently  instructive  as 
to  the  rights  of  registered  and  non-registered  mortgagees,  as  ex- 
plained at  length  in  the  learned  judgment  of  L.  Justice  James. 
The  plaintiffs,  on  the  5th  of  October,  1868,  lent  ;^  2,500  on 
mortgage  of  the  ship  Donna  Maria,  and  registered  their  mortgfage 
on  the  6th  of  October. 

On  the  7th  of  October  the  owner  executed  a  second  mortgage 
to  the  defendants,  which  was  registered  on  the  19th  of  October. 

On  the  24th  of  October  the  mortgagor,  with  the  authority  and 
sanction  of  the  plaintiffs,  gave  a  charge  of  ;^8oo  to  Messrs.  Leech 

6  Co.  on  the  accruing  freight. 

»  Williams  v.  Allsup,  30  L.  J.,  C.  P.,  353 ;  10  C.  B.  (N.  S.),  4i7- 

'  European  and  Australian  Royal  Mail  Co.  9.  Royal  Mail  Steam  Packet  Co.,  4  K.  & 
J.,  676 ;  Marriott «.  Aochor  Hcvcrsionary  Co  ,  2  Gin.,  457;  3  l^e  G.  F.,  &  J.,  177;  30 
L.  J.,  Ch.  571. 

»  Thompwn  v,  Clark,  3  F.  &  F.,  181. 

^  Liverpool  Mar.  Credit  Co.  t^.  Wilson,  7L.  R.,  Ch.,  507,  Discredits;  Parr  v.  Applebee, 

7  DeG.,  M.  &  G.,  585,deddedon  the8&9  Vie.,  c.  89,  and  before  the  M.  Ship.  Act,  i86a. 

^  Liverpool  Mar.  Credit  Co.  9.  Wilson,  ib. 
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On  the  3rd  of  November,  without  notice  to  the  plaintiffs,  the 
mortgagor  further  charged  the  freight,  in  favour  of  the  defendants, 
as  an  additional  security  for  their  mortgage  debt. 

On  the  nth  of  August,  1869,  the  plaintiffs  advanced  another 
sum  of  ;^ 1, 000  on  mortgage  of  the  ship,  and  "on  all  freight  then 
earned,  or  which  should  be  hereafter  earned,  on  any  subsisting 
charter-party  or  contract  of  affreightment  which  might  be  hereafter 
entered  into,  during  the  continuance  of  the  mortgage." 

Before  this  date,  viz.,  on  the  i8th  of  January,  1869,  Messrs.  Leech 
gave  notice  of  their  charge  of  ;£"8oo  to  the  charterers  of  the  ship. 
On  the  9th  of  February,  1870,  the  defendants  gave  notice  to  the 
charterers  of  their  charge  on  the  freight ;  and  nineteen  days  after — 
viz.,  on  the  28th — the  plaintiffs  gave  notice,  that  subject  to  the  charge 
of  Messrs.  Leech  for  ;£^8oo,  they  were  entitled  to  all  the  freight 
payable  under  the  charter-part}'. 

The  ship  was  taken  possession  of  by  the  plaintiffs  at  Queenstown, 
on  her  homeward  voyage,  in  April,  1870,  and  was  subsequently  sold 
by  arrangement  between  the  parties. 

The  proceeds  of  the  sale  of  the  ship  amounted  to  £2,6^^.  17s., 
and  the  freight  realised  ;f2,i23.  6s.  46. 

The  plaintiffs  claimed  to  tack  their  mortgage  of  August  nth, 
1869,  and  retain  all  the  moneys  which  were  insufficient  to  satisfy 
all  the  claims,  after  payment  of  the  ;£'8oo  to  Messrs.  Leech,  and 
in  priority  of  the  second  registered  mortgage  of  the  defendants, 
and  also  in  priority  of  the  lien  on  the  freight,  of  which  notice  had 
been  given  to  the  charterers  on  the  9th  of  February,  1870,  and 
before  the  plaintiffs  had  themselves  given  their  notice.  A  decree 
was  given  by  the  Vice-Chancel  lor  of  the  Duchy  Court  of  Lancaster 
in  favour  of  the  plaintiffs,  subject  to  the  charge  of  ;f  800  to  Messrs. 
Leech,  and  declaring  them  entitled,  as  first  mortgagees  in  posses- 
sion, to  the  entire  freight,  but  declaring  that  they  were  not  entitled 
to  tack  their  mortgage  of  the  nth  of  August,  1869.  And  from 
this  decree  both  plaintiffs  and  defendants  appealed.  The  Lord 
Justice,  Sir  W.  M.  James,  delivered  the  judgment  of  the  court  on 
the  appeal,  and  amended  the  order  made  in  the  court  below,  and 
gave  priority  to  the  mortgage  of  the  nth  of  August,  1869,  which 
was  *  not  registered,  over  the  earlier  registered  mortgage  of  the 
defendants,  of  the  7th  of  October,  1 868,  but  affirming  the  rest  of  the 
decree.  The  defendants  not  unreasonably  objected  that  the  security 
of  the  Messrs.  Leech  should  have  priority  over  their  mortgage,  whidi 
was  earlier  in  point  of  date,  and  registered,  and  of  which  the  defen- 
dants had  given  notice  to  the  charterers  before  the  plaintiffs  had  in 
the  same  way  given  their  notice.  They  contended  that  the  plaintiffs 
could  only  take  the  freight  in  virtue  of  their  being  first  mortgagees, 
and  when  their  mortgage  was  satisfied,  the  right  of  the  second 
accrued. 

The  Lord  Justice,  in  his  judgment,  defined  the  position  of 
mortgagees,  registered  and  non-registered,  as  follows : — 

"The  right  of  the  mortgagee  in  respect  of  freight  was  well  established  and 
dear,  but  somewhat  peculiar.     He  had  no  absolute  right  to  the  freight  as  an 
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incident  to  his  mortgage  ;  he  could  not  intercept  the  freight  by  giving  notice  to 
the  charterer  before  payment ;  but  if  he  took  actual  possession,  or,  according  to 
a  recent  decision  in  the  Court  of  Exchequer,  if  he  took  constructive  possession  of 
the  ship  before  the  freight  was  actually  earned,  he  thus  became  entitled  to  the 
freight,  as  an  incident  of  his  legal  possessory  right,  just  as  a  mortgagee  of  land, 
taking  actual  possession  of  the  land  before  severance  of  the  growing  crops, 
would  have  the  right  to  sever  and  take  the  crops. 

**  What  is  the  position  of  a  second  mortgagee  of  a  ship  with  respect  to  the 
freight  ?  He  has  no  legal  right  to  take  actual  possession,  and  cannot,  therefore, 
by  his  own  act  give  hmiself  that  which  is  equivalent  to  possession.  But,  as 
between  himself  and  the  mortgagor,  the  equitable  right  of  the  second  mortgagee 
is  the  same  as  the  legal  right  ofUie  first  mortgagee,  just  as  in  the  case  of  land  if 
the  first  mortgagee  declines  to  take  possession,  the  second  mortgagee  may 
obtain  a  receiver,  and  so  have  the  possession  and  benefits  of  the  possessory 
right  But  this  is  to  be  imderstood  only  as  between  the  second  mortgagee  and 
tl^  mortgagor.  As  regards  the  intervening  incumbrances,  interests  and  titles 
of  every  kind  nottrequiring  registration,  the  respective  positions  of  the  first  and 
second  mortgagees  are  essentially  different,  arising  from  the  essential  difference 
between  a  legal  and  an  equitable  title.  The  legal  owner's  right  is  paramount  to 
every  equitable  charge,  not  affecting  his  own  conscience  ;  the  equitable  owner, 
in  the  absence  of  special  circumstances,  takes  subject  to  all  equities  prior  in 
date  to  his  own  estate  or  charge.  The  courts  of  equity,  in  appointing  a  receiver 
at  the  instance  of  an  equitable  incumbrancer,  take  possession  in  fact  on  behalf 
of  all,  and  so  as  not  to  disturb  any  legal  right  or  interfere  with  equitable 
priorities 

''A  legal  first  mortgagee  in  possession,  who  is  also  a  puisne  incumbrancer 
without  notice  on  the  freight,  has  the  paramount  legal  title.  There  is  nothing 
to  affect  his  conscience,  and  we  are  unable  to  find,  either  on  principle  or 
authority,  any  sound  distinction  between  his  case  and  that  of  the  legal  mortgagee 
of  any  other  kind  of  property,  who  has  made  further  advances  on  the  property 
itself  or  on  the  timber  or  growing  crops,  without  notice  of  intervening  equitable 
charges  or  interests." 

Acting  on  these  principles,  therefore,  the  court  decided  that  the 
charge  of  ;^8oo  must  be  considered  as  an  advance  made  by  the 
first  mortgagees  themselves,  and  would  have  priority  over  the  second 
mortgage;  and,  further;  that  the  mortgage  of  the  nth  August, 
1S69,  should  have  priority  over  the  second  mortgage,  as  being  a 
second  charge  on  the  freight. 

The  importance  of  this  decision,  as  for  the  time  determining  the 
rights  of  maritime  mortgagees,  could  hardly  be  over-estimated  ;  in 
effect  it  applied  to  mortgages  of  ships  the  rules  established  in 
equity  by  a  long  series  of  decisions  in  reference  to  real  estate.  It 
might  have  been  assumed,  from  some  similarity  of  language,  that 
the  registration  sections  of  the  M.  S.  Act  were  to  be  made  analogous 
to  those  affecting  the  registration  of  land,  under  the  6th  Anne,  c.  2, 
s.  4,  and  that  the  time  and  date  of  registration  would,  in  accordance 
with  that  Act,  determine  the  priority  of  the  mortgage.  This 
section  providing — 

*'  That  every  deed  or  conveyance  duly  registered  according  to  that  statute 
shall  be  deemed  good  and  effectual,  both  in  law  and  equity,  according  to  the 
priority  of  time  of  registering  such  deed,  in  relation  to  every  other  deed  con- 
cerning the  same  lands,  &c." 

It  will  be  seen,  however,  from  this  decision^  that  the  courts 
have  placed  a  different  interpretation  on  the  Act,  and  it  must  be 
accepted  that  this  will  be  a  leading  case  as  to  the  interpretation  of 
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the  Act,  as  the  Irish  Registration  Act  already  referred  to,  in  the 
opinion  of  Lord  Redesdale,  took  away  the  right  of  tacking.^  The 
words  of  the  statute  ^  seem  very  express — 

''That  the  mortgagees  shall,  notwithstanding  any  express,  implied,  or  con- 
structive notice,  be  entitled  in  priority  one  over  the  other,  according  to  the 
date  at  which  each  instrument  is  recorded  in  the  register  books,  and  not 
according  to  the  date  of  each  instrument  itsell" 

In  the  case  above  cited,*  it  will  be  seen  that  a  registered  mortgage' 
with  notice  to  the  charterer  of  a  lien  on  the  freight,  was  postponed 
until  after  an  unregistered  mortgage,  tacked  to  the  first  registered 
mortgage.  From  which  it  would  appear  that  registration  in  no  sense 
acts  as  notice,  and  that  priority  of  registration  will  not  avail 
where  the  first  mortgagee,  who  has  in  him  both  the  legal  and 
equitable  title,  has  perfected  his  right  by  taking  possession  of  the 
ship. 

We  have  seen  that  by  the  M.  S.  Act  itself,  as  indeed  by  all  the 
Registration  Acts  since  the  reign  of  George  the  Fourth,  that  the 
mortgagee  who  is  not  in  possession  is  not  regarded  as  owner,^and  an 
injunction  will  be  granted  against  him,  if  he  interfere  with  the  em- 
ployment of  the  ship  in  such  a  way  as  to  prejudice  the  rights  of  the 
mortgagor,  while  the  mortgagor  is  properly  exercising  his  ownership.* 
But  specific  performance  was  refiised  to  the  charterer,  against  the 
mortgagee  of  a  ship,  who  had  taken  possession  of  his  security  under 
such  circumstances  as  virtually  terminated  the  mortgage,  the  Lord 
Chancellor  decreeing  that  the  highest  right  the  charterer  could 
claim,  was  to  prevent  the  mortgagee  from  actively  interfering  to 
stop  the  performance  of  the  contract  while  the  contract  still 
remained  in  force  ;  •  and  the  rule  would  appear  the  same,  whether 
the  charter  was  entered  into  before  or  after  the  date  of  the 
mortgage.' 

The  rule  laid  down  in  an  early  case  in  Chancery  was, 
that  if  a  first  mortgagee  lends  a  further  sum  to  the  mort- 
gagor, upon  a  statute  or  judgment,  he  shall  retain  against  a 
mesne  mortgagee,  till  both  the  mortgage  and  statute  or  judgment  be 
paid,®  "  a  judgment  creditor  or  creditor  by  statute  being  really  in 
much  the  same  position  as  a  second  mortgagee  of  freight,  which 
gives  only  a  lien,  and  neither  jus  in  re  nor  ad  rem,  where  both  the 
legal  and  equitable  title  concur  in  the  first  mortgagee ;  but,  inasmuch 
as  the  rule,  but  for  the  former  conflict  of  law  and  equity,  would  have 
been,  qui  prior  est  in  tempore,  potior  est  injure,  and  incumbrancers 
would  probably  have  been  paid  according  to  their  priority  in  point 
of  time,  it  remains  to  be  seen  whether  the  principle  established  in 

V  Latouche  v.  Ld.  Dunsany,  i  Sch.  &  L.,  137,  157,  159. 

*  17. and  18  Vic.,  c.  104,  8.  69^  .         ' 

*  .LiTcrpobl  Marine  Credit Co/% l^Vilson, .7  L.  R.,  Ch.,  567. 

*  17  &  18  Vic,  c  104,  s.  70*      "'  .  \ 

*  Collins  V.  Laniport,  34  L.  J.,  Cb.  196;  13  W.  R:,  283.' 

*  Dc  Mattos  V,  Gibson,  28  L.  J.,  Ch.  498 ;  30  L.  J.,  Cb.  145 ;  i  J.  &  H.,  79. 

^  Collins  V,  Lamport,  ib.  supra;  Tbe  Catbcart,  I  L.  R.,  A.  &  £.,  314 ;  Johnson  v. 
The  Royal  Mail  Steam  Packet  Company,  3  L.  R.,  C.  P.,  38. 

*  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  ,491, 493 ;  Marsh  v.  Lee,  2  Ventr.,  337, 
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Marsh  v.  Lee*  will  be  followed,  and  preference  given  to  an  incum- 
brancer who  has  both  law  and  equity  in  preference,  and  to  squeeze 
out  mesne  incumbrancers,  or  the  ordinary  rule  as  to  incumbrancers 
following  the  date  of  their  charges,  will  be  pursued.*  Irrespective 
of  registration,  as  in  charges  on  freight,  which  are  not  registered, 
and  do  not  require  it,  probably  the  rules  laid  down  in  Csilisher  v. 
Forbes  would  be  followed.  Here  the  renewal  of  a  bill  of  exchange, 
with  interest  and  charges  annexed,  was  not  considered  a  new 
security  in  charging  a  fund  upon  security  of  which  it  was  originally 
given,  and  it  was  treated  as  a  continuing  security,  the  priority  of 
which  was  not  affected  by  renewal,  and  a  further  advance  made 
subsequent  to  mesne  incumbrances,  without  notice  by  the  first 
incumbrancer,  was  annexed  to  the  first  advance,  and  received 
priority,  the  instrument  charging  the  fund  being  for  present  and 
future  advances.  The  various  provisions  of  the  Judicature  Act  in 
reference  to  equitable  interests,  duties  and  liabilities  of  all  kinds; 
appearing  incidentally  in  the  course  of  a  cause  or  matter,  give  the 
courts  complete  power  to  deal  with  different  securities  by  the 
ordinary  mles  of  equity,  irrespective  of  the  statutory  laws  regulating 
registration,  and  in  all  cases  of  conflicting  claim.' 

Where  the  mortgagee  of  a  ship,  for  the  better  realisation  of  his 
mortgage,  has  taken  possession  of  his  security,  his  duties  are  subject 
to  the  equitable  control  and  consideration  of  the  court  with  reference 
to  all  mortgages.* 

He  is  bound  to  use  the  vessel  after  he  has  obtained  possession  as 
a  prudent  man  would  use  his  own  property.  It  has  not  been  finally 
decided,  whether  the  mortgagee  is  in  every  case  justified  in  using 
and  employing  the  vessel  at  the  risk  of  the  mortgagor,  or  whether 
he  is  to  be  charged  with  its  value,  at  the  moment  of  taking  possession. 
The  Court  of  Chancery  has  declared  that  although  it  is  the  first 
duty  of  the  mortgagee  to  sell  the  ship,  he  is  still  not  bound  to  sell  at 
every  sacrifice.  He  might  be  chargeable  if  he  made  an  imprudent 
and  reckless  sale,  and  he  ought  not  to  be  charged  if,  in  the  prudent 
exercise  of  a  fair  discretion,  he  abstained  from  proceeding  to  a  sale. 
In  the  exercise  of  this  discretion  he  was  entitled,  on  the  one  hand, 
to  have  regard  to  his  own  interest,  and  bound,  on  the  other  hand, 
to  respect  the  interest  of  his  mortgagor.  ...  It  ought  to  be  held 
that  the  mortgagee  had  the  right  prudently  and  properly,  and  exer- 
cising the  sound  discretion  which  a  prudent  man  would  exercise,  to 
employ  the  ship  at  the  risk  of  the  mortgagor.* 
.^ -.1 . 

1  Menzies  v.  Lightfoot,  il  L.  R.,  Eq.,  459;  Daun  v.  The  City  of  London  Brewery 
Compuny,  8  L  R.,  Eq.,  i55- 

•  36  &  37  Vic,  c.  66,  s.  24  &  25,  sab-s.  6 ;  Eyre  v,  Haghes,  2  Ch.  D.,  148 ;  Wahl- 
bcfg  ».  Young,  24  W.  R.,  847  ;  38  &  39  Vic,  c  77,  s.  10 ;  In  re  Stockton  Iron  Co.,  10 


Ch.  D.,  335;  The  Innisfallcn,  1 1.  R.,  A.  &  E.,  72;  The  Ctthcart,  i  id.,  A.  &  E.,  314. 
R.,  P.C.,  i6| ;  The  Fcronift,  2  L.  R, A.  &  E.,  65  ;FaircIoagh>. Marshall,  4  Ex.  D.,  37. 


•  H.^Tht  Rose,4L-  R.,  A.&E.;6;  3&4Vic.,c  65,  ss.  3&4;  Ad.  Act  vl86i), 
24  Vic,  c  10,  s.  II ;  The  Western  Ocean,  3  L.  R.,  A.  &  £.,  38 ;  The  Two  Ellens,  4  L. 


*  Marriott  v.  The  Anchor  Revert.  Ca,  30  L.  J.,  Ch..  122,  571 ;  9  W.  R.,  726. 

»  lb.,  per  Turner,  L.J.,  30  L.  J.,  a/.,  574,  575,  and  9  W.  R.,  at  p.  728,  2  Giff.,  457  j 
3  De  G.,  F.  &  J.,  177  (on  app.).  In  this  instance,  the  mortgagee,  who  sold  disadvantage' 
ously,  was  charged  with  the  value  of  the  vessel  at  the  time  he  took  possession. 
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This  right  is  strictly  that  of  a  mortgagee  of  real  estate,  and, 
mutatis  mutandis^  the  courts  of  equity  annex  the  same  incidents  to 
the  mortgage  of  a  ship  ^sto^.  mortgage  of  real  estate.  The  right 
to  receive  freight-money  after  notice  was  part  of  this  law,  just  as 
the  right  to  receive  rent  after  notice  to  the  tenant  in  a  mortgage. 
The  mortg€igee  in  each  case  may  waive  his  right,  and  allow  the 
mortgagor  to  receive  the  freight  when  earned  ;  but  by  electing  to 
receive  the  freight,  and  giving  notice  to  the  mortgagor,  consignee, 
or  charterer,  that  he  intends  to  exercise  his  right  of  property,  and 
has  adopted  this  step,  he  may  freely  exercise  his  right.^  While 
the  mortgagee  is  out  of  possession,  or  until  he  has  in  some  way 
manifested  his  intention  to  take  possession,  the  mortgagor 
r^etains,  as  registered  owner,  all  the  rights  and  privileges  of  owner- 
ship ;  and  all  contracts  made  by  him  are  valid,  so  long  as  they  do 
not  materially  impair  the  rights  of  the  mortgagee  ;  and  where  the 
mortgagees  took  possession  of  a  ship  while  she  was  loading  under  a  ^^ 
charter  party,  and  refused  to  allow  her  to  go  out  of  port,  they  were  \/ 
restrained,  as  prejudicing  the  value  of  the  mortgagee's  security.*  If 
the  mortgagee  has  allowed  the  mortgagor  to  receive  the  freight,  he 
cannot  recover  it  back  from  the  mortgagor ;  and  so,  if  he  accepts 
his  mortgage^  subject  to  a  notice  that  the  freight  has  been  pre- 
viously assigned,  he  cannot  afterwards  claim  it ;  but  a  prror  assign- 
ment of  the  freight,  without  notice  to  the  mortgagee,  would  leave 
his  right  unimpaired.*  If  the  mortgagee  takes  possession,  he  is 
in  all  senses  owner  but  in  his  liability  to  account ;  he  may  claim 
the  freight  as  against  the  mortgagor  or  his  assignees,  or  the 
charterers  who  have  made  advances.*  While  the  mortgagt)r 
retained  possession,  although  the  certificate  ofregistry  was  indorsed 
to  the  mortgagee,  and  there  was  a  transfer  of  title  on  the  registry^ 
he  still  remained  liable  to  the  master  whom  he  had  engaged,  for  his 
wages  and  disbursements,  on  the  ground  of  privity  of  contract^ 
and  because  he,  as  principal,  was  liable  for  the  acts  of  his  agent* 

We  have  so  far  dealt  with  the  rights  of  the  mortgagee,  who  may 
have  taken  possession.  Where  this  step  is  not  practicable,  nor  any 
act  equivalent  thereto,  the  mortgagee  is  bound  to  give  notice  of  his 
claim,  to  all  persons  concerned,  to  perfect  his  title.  Where  a  mort- 
gagee has  done  all  that  is  in  his  power  to  complete  his  title,  by  giving 
notice,  he  will  not  be  postponed,  because  another  incumbrancer,  who 
holds  a  security  of  later  date,  has  been  able  to  give  an  earlier  notice. 

>  Brown  v.  Tanner,  3  L.  R.,  Ch.,  597;  Rusden  v.  Pope,  3  L.  R.,  Ex.,  269 ;  Liver- 

EK)1  Marine  Credit  Company,  7  L.  R.,  Ch.,507 ;  Wilson  v.  Wilson,  14  L.  R.>  Eg ,  32  ;»^ 
ean  v.  M'Ghie,  4  Bing.,  45  ;  Gieen  v,  Briggs,  6  Hare,  395,  404 ;  Alexander  v.  Simms, 
23  L.  I.,  Ch.,  721 ;  Lindsay  v.  Gibbs.  2  Jnr.,  N.  S.,  1039  ;  Keith  v.  Burrows,  2  Ap.  C,  636. 

*  Collins  V,  Lamport,  34  L.  J.,  Ch.,  196  ;  13  W.  R.,  283 ;  De  Mattos  v,  ifeibson,  28 
L.  L.  Ch.,  498 ;  30  L.  J..  Ch.,  145  ;  7  J.  &  H..  67. 

»  Willis  7K  Palmer,  29  L.  J.,  C.  P.,  194  ;  Wilson  r.  Wilson.  14  L.  R.,  Eq.,32. 

*  Morrisop  ».  Parsons,  2TnunL,  407  ;  Case  v,  Davidson,  5  M.  &  Sel.,  79  ;  2  B.  &  B., 
37Q  ;  Sharp  v,  Gladstone,  7  East,  24  ;  Tanner  v,  Phillips,  42  L.  J.,  Ch.,  125  ;  brown  v. 
Tanner,  2  L.  R.,  Eq.,  806,  3  L.  R.,  Ch.,  597;  Kerswill  v.  Bishop,  2Cr.  &J.,  529; 
Stewart  v,  Greenock  Mar.  Ins.  Co.,  2  H.  L.  C,  159;  Miller  v,  Woodfell^  8  E.  &  B., 
493 ;  Mayer  c.  Murray,  8  Ch.  D.,  424 ;  and  cases  cited,  note  i. 

*  Annett  v:  Can*air«,  3  Camp.,  354. 
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A  cargo  under  mortgage,  as  well  as  the  ship,  was  transhipped  abroad, 
and  re-mortgaged  without  notice.  The  second  mortgagee  gave  first 
notice  to  the  consignees  of  cargo ;  but  the  first  mortgagee  was  not 
postponed,  as  he  gave  notice  directly  he  heard  of  the  transhipment* 
The  mortgagee  is  not  bound  to  adopt  unusual  means  to  give  notice : 
he  need  only  act  with  reasonable  diligence.^  From  this  it  will  be 
seen  that  priority  of  notice  given  to  a  third  party  is  not  an  infallible 
advantage.  Ordinarily  a  legal  mortgage,  duly  registered,  which  has 
not  been  affected  by  notice,  precedes  an  equitable  mortgage,  which 
is  earlier  in  time,  and  which  has  been  duly  registered.  Where, 
however,  there  are  only  equitable  interests  at  stake  or  in  question, 
"  as  between  persons  having  only  equitable  interests,  if  their  equities 
are  in  all  otJier  respects  equal,  priority  of  time  gives  the  better 
equity,  or  quiprior  est  tempore, potior  estjure!'^  If  a  bonisefide  incum- 
brancer, without  notice,  takes  express  or  implied  possession,  he  pre- 
cedes an  incumbrancer  of  earlier  date,  who  gives  later  or  no  notice 
to  the  third  person,  in  whose  hands  the  chattel  is.*  A  subsequent 
incumbrancer,  with  notice  of  a  prior  security,  will  not  gain  prece- 
dence by  registration.*  And  a  first  mortgagee  or  incumbrancer,  who 
has  notice  of  second  or  subsequent  incumbrances,  is  debarred  by 
such  notice  from  obtaining  any  priority  for  further  advances.®  But  a 
mortgagee  who  transfers  his  legal  mortgage  without  notice  to  a 
transferree,  would  not  affect  him  with  notice  of  any  equitable 
mortgage  or  incumbrance  of  which  he  (the  transferror),  only,  may 
have  had  notice.'' 

Notice  being  the  only  means  by  which  an  incumbrancer,  who 
cannot  obtain  possession,  can  assert  his  claim  or  right  in  property, 
in  which  he  may  be  interested,  is  considered  equivalent  to  an 
assertion  of  title,  where  possession  as  an  assertion  is  not  practicable. 
There  are  two  species  of  notice — express  and  constructive.  The 
first  by  writing,  or  such  information  supplied  as  would  induce  an 
ordinary  man  of  business,  acting  reasonably  and  intelligently,  to 
act.*  The  second,  based  on  the  legal  presumption  that  notice  has 
been  indirectly  received  or  acquired,^  and  as  an  inevitable  natural 
inference.^®    As  a  presumption  of  law,  it  is  irrebuttable. 

In  certain  cases  it  is  obvious,  on  the  principles  which  create  a 
preference  with  such  securities,  priority  of  notice  must  be  an 
advantage.  But  this  is  not  inevitable.  The  rule  is  not  invariable  ; 
and  first  notice  to  a  party  before  a  fund  comes  into  his  hand,  is 

*  Feltham  v  Clark,  i  De  G.  &  S.,  307. 

'  Langton  v.  Horton,,i  Hare,  549 ;  Exp,  Lucas,  3  D.  G.  &J.,  113. 
'  Rice  V,  Rice,  2  Drew,  73,  78,  per  Kindersley,  V.-C. 

*  Dearie  v.  Hall,  3  Russ.,  i  ;  Loveridge  v.  Cooper,  3  Russ.,  30. 

*  Blades  v.  Blades,  i  Eq.  Cas.  Abr.,  358 ;  Le  Neve  v.  Le  Neve,  2  White  &  Tudor, 
L.  C,  5th  ed.,  32  ;  The  Am  Bank  (Limited)  v.  Bany,  7  L.  R.,  K  &  I.,  Ap.,  135. 

*  Rolt «/.  Hopkins,  25  Beav.,  461 ;  Shaw  v,  Neale,  20  Beav.,  157  ;  Exp.   Harris  rt 
James.  19  L.  R.,  Eq.,  253. 

'  Peacock  z^.  Burt,  4  L.  J.  (N.  S.),  Ch.,  33  ;  Coote,  Mortg.,  569  ;  Fisher  on  Mortg., 
vol.  2,  605, 3rd  ed. 

*  Lloyd  V.  Banks,  3  L.  R.,  Ch.  488  :  Alletson  v.  Chiohester,  10  L.  R.,  C.  P.,  319. 

*  Hewitt  V.  Loosemore,  9  I^re,  449 ;  Plumb  v.  Fluitt,  2  Ans.,  432. 

*<>  Exp.  SnowlMai,7  L.  R.,  Ch. ,  534 ;  Earl  of  Portsmouth?/.  Lqrd  EflSngham,  T  Ves.,  435. 
As  to  what  is  sufficient  notice,  see  Saffron  Walden  Bdng.  Soc.  v.  Rayner,  10  Ch.  D.,  696. 
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wholly  ineffectual.^  Again,  notice  to  the  trustee  of  a  fund,  who  has 
an  existing  charge  on  that  fund,  by  a  mortgagee  or  incumbrancer 
must  be  obviously  subsequent  to  the  notice  which  the  trustee  himself 
has ;  and  an  incumbrance  which  may  be  later  in  point  of  time,  if  the 
incumbrancer  holds  the  fund,  has  priority  over  the  earlier  incum- 
brance of  which  notice  is  given.  If  notice  is  given  before  the  fund 
reaches  the  hand  of  the  trustee,  it  is  too  soon  ;  if  it  is  after  it  has 
reached  him,  if  this  claim  then  existed,  it  will  be  too  late.  Thus, 
in  spite  of  the  utmost  diligence,  the  subsequent  incumbrances 
come  first.  An  officer  in  the  army,  who  had  covenanted  under  his 
marriage  settlement  that  the  proceeds  of  his  commission  should  be 
paid  to  trustees,  sold  his  commission  after  the  trustees  of  the  settle- 
ment had  given  notice  to  his  army  agents  of  their  rights  and  claim 
on  the  fund.  The  army  agents,  at  tbe  time  of  receiving  the  notice, 
had  themselves  a  charge  upon  the  proceeds  of  the  sale.  The  claim 
of  the  trustees,  though  a  valid  equitable  charge,*  was  postponed  to 
that  of  the  army  agents,  which  was  of  later  date.*  Notice  should 
be  given,  however,  at  as  early  a  date  as  possible ;  for  although  a 
priority  may  be  established  in  favour  of  the  holder  of  the  fund,  as 
to  his  own  rights,  equities,  and  charges  existing  at  the  date  of  the 
notice,  no  furSier  charge  can  be  created  after  the  date  of  the  notice, 
nor  a  right  of  set-off;  and  he  can  make  no  payment  of  the  residue, 
unless  with  the  mortgagee's  consent,*  and  a  trustee  in  bankruptcy 
would  be  as  much  bound  to  obtain  priority  by  notice  as  an  indi- 
vidual or  a  trading  corporation.* 

Ships  as  personalty,  apart  from  the  Registry  Acts,  would,  if 
unincumbered,  pass  with  other  personal  chattels  to  a  trustee  in 
bankruptcy,  as  being  in  the  "order,  disposition  and  apparent 
possession"  of  the  bankrupt  trader.  But  inasmuch  as  a  bare 
deposit  of  a  registered  mortgage  of  a  ship  creates,  if  so  intended,  a 
valid  equitable  mortgage,  and  the  depositary  is  considered  the 
mortgagee,  if  he  be  Uie  banker  or  person  making  the  advance,  the 
ship  under  such  circumstances  is  not  considered  in  the  order  and 
disposition  of  the  mortgagor ;  •  and  the  deposit  of  the  builder's 
certificate  in  like  manner  creates  a  good  equitable  mortgage  of  an 
unfinished  ship,  and  would  include  the  fittings,  boats,  machinery, 
engines,  &c.,  purchased  and  intended  specifically  for  the  ship,  but  not 
fixed  or  annexed,  subject  to  the  vendor's  lien  for  the  unpaid  pur- 
chase money.  As  no  registration  is  practicable,  until  the  vessel 
is  launched,  the  vendee  in  the  builder's  certificate,  on  taking  posses- 
sion, becomes  the  legal  owner,  without  registering  the  hull  or  his 
property  in  the  ship?    But  where  bankers  discounted  bills  drawn 

>  Webster  v.  Webster,  31  Beav.,  393 ;  BuUer  v,  Plunkett.   I  John  &  H.,  441  ;  7 
Jnr.,  N.  S.,  873;  Earl  of  Suffolk  v.  Cox,  15  W.  R.,  732. 

«  Lyde  v.  Mynn,  I  Myl.  &  K.,  683 ;  Bum  i>.  Carralho,  4  Myl.  &  Cr.,  690. 

•  Somerset  v.  Cox,  33  Beav.,  634. 

•  Stephens  v.  Venables,  30  Beav.,  625;  Webster  v,  Webster,  31  Beav.,  393 ;   8  Jur., 
N.  S.,  1047. 

»  In  re  Batiks  Trusts,  4  K.  &  J.,  219 ;  Lloyd  v,  ^Banks,  4  L.  R.,  Eq.,  222 ;  3  U  R., 
Ch.%  488  ;  In  re  Russell^s  Trusts,  15  L.  K.,.Eq.,  26. 

•  Laoon  ».  Liffen,  32  L.  J.,  -Ch.,  25 ;  Collins  it.  Lanfpbrt,  34  Lw  J.,  Gh.,  196*. 
'  Exp.  Hodgkin  m  re  Softly,  20  L  R.,  Eq.,  746.  .        '- 
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by  the  vendor  and  accepted  by  the  vendee  of  a  ship  in  process  of 
construction,  and  both  vendor  and  vendee  became  bankrupt,  there 
being  no  agreement  that  the  bills  should  be  an  actual  charge  on  the 
ship,  it  was  held  that  no  lien  could  be  implied  in  their  favour.^ 

In  considering  the  equities  under  the  various  sections  referring 
to  transmissions,  transfers,  and  mortgages,  there  can  be  little 
doubt  that  the  rules  governing  cases  of  conflicting  equity,  laid 
down  in  a  case  of  authority,*  will  be  ordinarily  followed. 

In  all  cases  of  contest  between  persons  having  equitable 
interests,  the  conduct  of  the  parties  and  all  the  circumstances  must 
be  taken  into  consideration  in  order  to  determine  which  has  the 
better  equity. 

"  The  rule  is  sometimes  expressed  in  this  form  : — "  as  between  persons  having 
only  equitable  interests,  qui  prior  est  Umporiy  potior  est  jure  J*  This  is  an  in- 
correct statement  of  the  rule ;  for  that  proposition  is  far  from  being  universally 
true.'  In  fact,  not  only  is  it  not  universally  true  as  between  persons  having  only 
equitable  interests,  but  it  is  not  universally  true  even  where  their  equitable 
interests  are  of  precisely  the  same  nature,  and  in  that  case  precisely  equal ;  as 
in  the  common  case  of  two  successive  assignments  for  valuable  consideration  of 
a  reversionary  interest  in  stock  standing  in  the  names  of  trustees,  where  the 
second  assignee  has  given  notice  and  the  first  has  omitted  it 

"  Another  form  of  stating  the  rule  is  this  : — *  As  between  persons  having  only 
equitable  interests,  if  their  equities  are  equal,  qui  prior  est  tempore,,  potior  est 
Jure.^  This  form  of  stating  the  rule  is  not  so  obviously  incorrect  as  the  former. 
And  yet  even  this  enunciation  of  the  rule  (when  accurately  considered)  seems  to 
me  to  involve  a  contradiction.  .  .  I  think  the  rule,  to  be  stated  with  perfect 
accuracy,  should  be  expressed  thus  : — *  As  between  persons  having  only  equit- 
able interests,  if  their  equities  are  in  all  other  respects  equal,  priority  of  time 
gives  the  better  equity ;  or,  qui  prior  est  tempore^  potior  est  jure* "  * 

It  has  been  previously  pointed  out  that  the  law  requires  every 
mortgage  of  any  chattel  interest  in  a  registered  ship,  when  duly 
executed,  to  be  produced  to  the  registrar  of  the  port  of  registry,  who 
thereupon  enters  in  the  registry  the  name  of  the  transferee,  and  en- 
dorses on  the  mortgage  the  fact  of  such  registry  having  been  made, 
with  the  date  and  the  hour  thereof.  And  that  all  instruments  of 
mortgage  are  entered  in  the  registry  in  the  order  of  their  production 
to  the  registrar.  Notwithstanding  this  enactment,  it  does  not 
appear,  as  between  the  transferror  and  transferee  and  their  repre- 
sentatives, that  registration  is  intended  to  be  compulsory  in  every 
case,  though  it  is  necessary  to  complete  a  valid  statutory  mortgage.* 
In  this  respect  there  is  a  difference  between  the  existing  statute 
and  that  which  preceded  it®  And  in  the  case  of  certificates  of 
mortgage,  each  mortgage  must  be  endorsed  thereon,  and  each 
mortgage  dates  in  priority  by  the  date  of  the  entry  of  the  certificate 
in  the  registry  book,  and  notwithstanding  any  express,  implied  or 

*  Exp,  Lambton  m  re  Lindsay,  lo  L.  R.j  Ch.,  405 ;  reviewing  Exp,  Waring,  19 
Vcs.,  345. 

»  Ricev.  Rice,  2  Drew.,  73  (1854);  The  Cathcart,  i   L.  R.,  A.  &  E.,  314;  The 
Innisfallen,  I  L.  R.,  Ad.,  72  ;  Falrdough  v,  Marshall,  4  Ex.  D.,  37  ;  48  per  Cotton,  L.J. 
'  6  Anne,  cap.  2  ;  Ir.  Registry  Act,  Middlesex ;  7  Anne,  c.  20. 

*  Rice  V.  Ricc»  2  Drew.,  73,  77. 

»  M.  S.  Act,  18^4,  ss.  66,  67,  76,  77,  80;  The  Two  Ellens,  3  L.  R.^  A.  &  E..  345  ; 
The  Union  Bank  of  London  t^  Lenanton,  3  C.  P.  D.,  243. 

*  8&9Vic,c.  89,  s.  37. 
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constructive  notice,  be  entitled  to  priority  by  such  ddte^  and  not  by 
the  date  of  the  instrument  which  creates  the  mortgage.^ 

These  sections  seem  designed  to  meet  the  difficulty  with  respect 
to  notice  which  had  arisen  in  the  previous  registry  Acts  *as  to  land, 
especially  in  the  Irish  Land  Registry  Act.^  By  this  statute  it  was 
made  compulsory  to  register  each  deed,  to  establish  priority,  with 
respect  to  other  deeds  of  conveyance,  of  the  same  property,  but  the 
deed  was  not  considered  notice  to  all  intents,  or  of  everything  con- 
tained in  the  memorial.  The  registry  according  to  priority,  being  the 
criterion  of  title,  was  still  not  so  as  to  anything  which  affected  the 
conscience  of  the  party  who  claimed  under  the  registered  deed.*  But 
by  the  principal  M.  Ship.  Act  it  was  apparently  intended  to  make 
priority  of  registration  the  absolute  test  of  title^  between  conflicting 
transferees,  irrespective  of  the  doctrine  of  notice,  and  in  the  absence 
of  fraud. .  Whether  it  has  wholly  succeeded,  or  will  succeed, 
remains  to  be  determined.  It  is  obvious,  however,  that  the  ability 
to  tack  is  limited,  if  not  excluded,  as  to  registered  charges  by  the 
registry  containing  a  notice  of  the  date  of  each  incumbrance,  in  its 
order  and  date.  Where  the  deeds  were  registered  only  and  not  the 
title,  there  was  no  necessary  notice. to  an  incumbrancer ;  and  if  two 
persons  lent  money  on  mortgage  and  both  registered,  and  the  first 
mortgagee  made  a  further  advance  without  notice  of  the  second 
registered  mortgage,  he  was  still  entitled  to  precedence  and 
priority  for  his  whole  claim  over  the  second  mortgagee.* 

Where  an  owner  mortgaged  his  ship  before  it  was  completed, 
and  then  r^stered  himself  as  owner  when  it  was  finished,  and  the 
mortgagee  subsequently  registered  his  mortgage  which  had  been 
made  before  the  registration  of  ownership,  it  was  held  that,  although 
there  was  no  subsequent  mortgage,  the  ship  was  not  in  the 
order  and  disposition  of  the  bankrupt  owner,  and  it  was  sufficient 
that  the  mortgage  was  registered  after  the  ownership,  as  it  had  been 
made  before.*'  It  was  argued  that  there  could  be  no  effectual 
transfer  as  long  as  the  owner's  name  appeared  on  the  registry,  but 
the  court  held  that  the  owner  was  owner,  merely  subject  to  the 
rights  of  the  mortgagee ;  ®  and  where  a  registered  ship  had  ceased 
to  be  a  ship  and  was  used  as  a  coaling-hulk  and  workshop,  being 
moored  fore  and  aft  and  dismasted,  except  as  to  lower  masts  and 
standing  rigging,  it  was  held  that  a  bill  of  sale  was  not  necessary 
to  transfer  the  property,  and  that  an  agreement  in  writing,  with 
delivery,  vested  the  property  in  the  transferees.^    And  an  agree- 

'  M.  S.  A.,  1854,  8.  80,  sab-ss.  2,  5. 

*  6  Anne,  c.  2,  s.  4. 

*  Bushell  V.  Bushell,  I  Sch.  &  Lef.,  90,  103 ;  Latonche  v.  Lotd  Dtinsanv,  i  A/.,  137, 
157;  Bedford  v.  Backhouse  or  Bacchus,  Nov.,  1730,  2  Eq.,  C.  Ab.,  615,  pi.  12; 
William  v.  Sorrell,  4  Ves.,  389 ;  Wiseman  v,  Westland,  I  Y.  &  J.,  117. 

*  Bedford  v.  Backhouse,  ib,  sup, 

*  Bell  V.  The  Bank  of  London,  28  L.  T.,  Ex.,  116  ;  3  H.  &  N.,  730. 

*  M.  S.  Act,  1854,  8.  43  ;  Bell  v.  The  Bk.  of  London,  ib.,  p.  118,  per  Watson,  B. 

^  The  Euro,  and  Australian  Roy.  Mail  Co.  v.  The  P.  &  O.  Stm.  Navigation  Co., 
I2jur.  (N.  S.),909. 
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ment  to  complete  an  unfinished  ship  and  transfer  it  when  complete, 
with  power  to  the  vendee,  who  had  advanced  money,  to  enter  and 
complete  on  the  failure  of  the  vendor,  was  held  not  to  require 
registration,  nor  a  bill  of  sale  under  the  Bills  of  Sale  Act,^  and 
also  that  the  lien  or  incumbrance  created  by  express  contract  and 
the  payment  of  part  of  the  purchase  money  in  advance  did  not 
require  registration.^  But  if  a  mortgagee  suppress  his  mortgage 
and  allow  persons  as  his  agents  to  deal  with  a  ship  as  if  it  were 
unincumbered,  he  would  not  be  able  to  maintain  a  claim  against  a 
purchaser  for  valuable  consideration  without  notice,  and  neither  a 
legal  title  as  by  registration,  nor  an  equitable  title  as  by  a  charge, 
would  under  such  circumstances  prevail,*  and  in  like  manner  a 
person  who  possesses  the  legal  title,  by  standing  by,  and  allowing 
a  purchaser  for  valuable  consideration  to  acquire  the  ship,  without 
giving  him  notice,  might  lose  his  right* 

Every  registered  mortgagee  has  a  power  of  sale  incident  to 
his  mortgage,  whether  expressly  provided  or  not,  by  the  instrument 
of  mortgage,  and  which  is  given  by  the  statute.*  If  it  be  exercised, 
the  mortgagee  then  becomes,  as  in  the  case  of  realty,  trustee  for 
any  surplus  that  there  may  be,  for  the  benefit  of  subsequent  in- 
cumbrancers, if  there  are  any,  and  if  not  for  the  mortgagor,  who 
can  proceed  in  equity  to  enforce  a  settlement,  if  the  mortgagor 
refuses  to  account.®  But  no  subsequent  mortgagee  can  exercise 
this  power  of  sale  unless  by  order  of  the  court,  except  with  the 
sanction  of  all  the  prior  incumbrancers  ;  "^  and  a  ship,  if  mortgaged 
for  a  nominal  sum  to  secure  an  unascertained  balance,  could  not  be 
sold  on  breach  of  the  payment  of  the  nominal  sum,  and  before  the 
balance  was  ascertained.*  And  if  the  ship  is  under  charter,  or  a 
beneficial  engagement,  the  power  cannot  be  exercised.* 

The  discharge  of  mortgages  is  entered  on  the  register,  and  the 
result  then  is  the  same,  as  if  such  mortgage  had  never  existed. 
The  effect  being  that,  by  the  intention  of  the  Act,  every  defect  and 
infirmity  of  title  appears  on  the  register.^® 

The  certificate  of  the  ship's  registry  before  the  M.  S.  Act 
of  1854  became  law  might  in  certain  cases  be  mortgaged  or 
charged  with  a  lien,  notwithstanding  the  statutes  affecting  r^s- 
tration,  and  that  it  was  in  apparent  subversion  of  their  policy, 
which  was  that  the  registry  should  publish  the  names  of  the  real 

*  17  &  18  Yic,  c.  36,  $.  7,  1854 ;    Swainston  v.  Clay,  32  L.  T.,  Ch.,  388,  503. 

*  Ih.^  Union  Bk.  of  London  v,  Lenanton,  3  C.  P.  D.,  243  ;  £j^.  Watts  m  rt  Att- 
water,  32  L.  J.,  Bkcy.,  35  ;  Tripp  v.  Armitage,  4  M.  &  W.,  687. 

*  Hooper  v.  Gumm,  2  L.  R.,  Ch.,  288.  *  lb, 

*  17  &  18  Vic,  c.  104,  s.  71  ;  a  "  power  absolutely  to  dispose  of  the  ship  or  share 
in  respect  of  which  he  is  registered,  and  to  give  effectual  receipts  for  the  purchase-money." 

*  Tanner  v.  Heard,  3  Jur.  (N.  S.),  427;  Mayer  v,  Murray,  8  Ch.  D.,  424;  Job  «r. 
Job,  6  Ch.  D.,  562 ;  Jones  v,  Davies,  8Ch.  D.,  20$. 

'  De  Mattos  v,  Gibson,  28  L.  J.,  Ch.,  498. 

*  Brouardzf.  Dumaresque,  3  Moo.  P.  C.  C,  457  ;  Dicker  v.  Angerstein,  3  Ch.  D.,  600. 
9  Collins  V,  Lamport,  34  L.  J.,  Ch.,  \^ ;  Johnson  v,  Ro^  Mail  Steam  P^ket 

Co.,  3  L.  R.,  C.  P.,  38. 

»»  Mer.  Ship.  Act,  1854,  s.  68. 
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owners.^  It  is  now,  however,  illegal  to  pledge  the  certificate,  and  the 
pledger  may  himself  maintain  an  action  for  its  wrongful  detention 
after  demand,  if  entitled  to  it  for  the  purpose  of  navigation.^  The 
legislative  policy  *  is  designed  to  prevent  a  pledge  or  mortgage 
of  the  ship's  certificate  of  r^stry  for  any  purpose,  other  than  for 
the  lawful  navigation  and  use  of  the  ship,  as  the  movements  of  a 
vessel  could  at  any  time  be  hindered  or  controlled,  by  the  mortgagee 
or  pledgee  in  possession  of  the  certificate,  which  is  necessary  to 
enable  her  to  sail.  Where  there  are  several  owners  of  a  ship,  the 
Court  of  Admiralty  will,  in  a  suit  for  possession,  grant  a  monition  to 
show  cause  why  the  certificate  should  not  be  delivered  to  the  owner 
or  owners,  possessing  the  chief  or  major  interests  in  the  ship.*  The 
master  or  owner  engaged  in  the  actual  management  and  control  of 
the  navigation  and  employment  of  the  ship  would  seem  the  proper 
depositary.  If  he  is  dismissed,  he  is  liable  to  a  penalty  for  refusing 
to  deliver  it  up.* 

In  taking*  possession  under  his  mortgage,  the  mortgagee's  claim 
is  postponed  to  any  maritime  lien  existing  for  bottomry,  wages, 
salvage,  or  damage,®  and  to  the  daim  of  the  master  for  his  wages 
and  disbursements,''  and  also  to  the  possessory  lien  of  the  shipwright 
for  necessary  repairs  effected  by  the  authority  of  the  mortgagor  in 
possession.®  In  the  case  of  necessaries  supplied  to  any  ship  else- 
where than  in  the  port  to  which  she  belongs,  no  owner  or  part- 
owner,  being  domiciled  in  England  or  Wales,  there  is  no  maritime 
lien  ;  •  but  for  necessaries  supplied  to  any  foreign  ship  or  sea-going 
vessel  within  the  previous  Act,  such  a  lien  exists.^®  And  the  mort- 
gagee is  entitled  to  priority  over  material-men  not  in  actual 
possession." 

^  Mestaer  v.  Atkins,  5  Taunt.,  381 ;  Bowen  v.  Fox,  10  6.  ft  C.  41 ;  Clarke  v. 
Batters,  i  K.  &  J.,  242 ;  Gibson  «•  Ingo,  6  Hare,  112. 

*  Wiley  V,  Crawford,  29  L.  J.,  Q.  B.,  244 ;  30  L.  J.,  Q.  B.,  309 ;  6  Jur.  (N.  S.), 
1296 ;  I  B.  &  S.,  253,  265 ;  Rusden  tr.  ;Pope,  3  L.  R.,  Ex.,  269. 

•  M.  Ship.  Act.  1854,  s.  50. 

*  The  Frances,  2  Dod.,  Ad.,  420. 

»  Arkle  v.  Henzell,  27  L.  J.,  M.  C,  no;  8  E.  &  B.,  828. 

•  Harmer  v.  Bell,  7  Moo.  P.  C  C,  281 ;  The  Nymph  Swa.,  Ad.,  86 ;  The  Royal 
Ardutt^.,468. 

'  The  Maiy  Ann,  35  L.  t,  Ad.,  6  ;  t  L.  R.,  A.  &  E.,  8 ;  The  Feronia,  2  L.  R.,  A.. 
&  E^  65 ;  The  Eosenie,  4  td,,  123 ;  The  Daring,  2  <^.,  260;  The  Cornelia  Henrietta,  i 
j».,  51 ;  The  Ed.  Oliver,  i  id.^  379. 

8  Wilfiamsv.  Allsnp^  30L.  J.,  C.  P:,353;  10  C.  B.  (N.  S.).  417. 

»  24  Vic,  c  10^  s.  5 ;  Ad»  Art,  1861 ;  The  Pacific,  33  L.  J.,  Ad,  wo;  Br.  &  L.,  Ad.,. 

^^  3*  4  Vic.,  c  65,  8.  6 ;  The  Ella  A.  Clarke,  32 L.  J.,  Ad.,  211. 
"  The  Scio,  I  L.  R.,  Ad.,  3S3. 
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CHAPTER  VIIl. 

THE  MASTER  AS  AGENT. 

A  TRADING  ship  is  employed  by  virtue  of  two  distinct  species  of 
contract.  First,  the  contract  by  which  an  entire  ship,  or  at  least  the 
principal  part  thereof,  is  let  for  a  determined  voyage  to  one  or  more 
places ;  this  is  usually  effected  by  a  written  or  printed  instrument 
signed,  and  occasionally  under  seal,  called  a  charter-party.  Secondly, 
the  contract  by  which  the  master  or  owners  of  a  ship,  destined  on  a 
particular  voyage,  engage  separately  with  a  number  of  persons, 
unconnected  with  each  other,  to  convey  their  respective  goods  to 
the  place  of  the  ship's  destination.  A  ship  employed  in  this  manner 
is  usually  called  a  general  ship.^ 

In  modem  times,  the  owners  in  person  rarely  navigate  a  trading 
ship ;  *  "  the  conduct  and  management  of  it,  are  almost  always  en- 
trusted to  the  master,  whether  he  has,  or  has  not,  a  partial  property 
in  it.  In  the  latter  case,  he  is  the  confidential  servant  or  agent  of  the 
owners  at  large ;  in  the  former,  of  his  copartners.  In  either  case, 
by  the  law  of  England,  and  in  conformity  to  the  rules  and  maxims 
of  that  law  in  analogous  cases,  the  owners  are  bound  to  the  per- 
formance of  every  lawful  contract  made  oy  him,  relative  to  the 
usual  employment  of  the  ship.  They  are  bound  to  this  performance 
by  reason  of  their  employment  of  the  ship,  and  of  the  profit  derived 
by  them  from  that  employment."* 

And  whether  the  master  be  part  owner,  or  only  in  the  employ 
of  the  owners,  the  owners  are  equally  engaged  to  the  performance 
of  every  lawful  contract  made  by  him  relative  to  the  usual  employ- 
ment of  the  ship.*  In  the  one  case  the  co-owners,  in  the  other  his 
employers,  are  responsible.  The  course  of  the  usual  employment 
of  the  ship  is  evidence  of  authority  given  by  the  owners  to  the 
master,  to  make  for  them,  and  on  their  behalf,  a  contract  relating 
to  its  engagement,  though  jio  express  command  or  privity  of 
the  owner  be  shown,  and,  consequently,  a  contract  so  made  by 
him  is  esteemed  in  law  to  have  been  made  by  them.'  The 
master  also  is  answerable  for  his  own  contract,  for,  in  favour  of 
commerce,  the  law  will  not  compel  the  merchant  to  seek  after  the 

1  Abb.  on  Ship.,  90,  iithed.,  p.  icx>. 

'  In  primitive  times  the  role  was  often  otherwise ;  Monumenta  Juridica,  vol.  3,  pp.  5, 
51,  262,  264,  et  seq.y  Les  Costumes  de  la  Mar. 

'  Abb.  on  Ship.,  91 ;  2nd  ed.,  102 ;  Molldy,  B.  ii.,  ch.  ii.,  s.  14. 

*  Abb.  on  Ship.,  90,  91  ;  2nd  ed.,  102. 

»  Ib,y  91,  103  ;  Kent's  Comm.,  vol.  iiK,  i6i ;  Beldon  v.  Campbell,  6  Ex.,  886,  889  ; 
per  Parke,  R,  The  Thetis,  2  L.  R.,  A.  &  E.,  365  ;  Bank  of  N.  S.  Wales  v,  Owston, 
App.  C,  at  pp.  289,  290,  and  p.  204,  n.  4»  A^ 
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owners  and  sue  them,  although  it  gives  him  the  power  to  do  so, 
but  leaves  him  a  twofold  remedy  against  the  one  or  the  other ;  but 
a  separate  action  cannot  be  maintained  against  the  master  and  the 
owner  of  a  ship  for  the  same  identical  cause  of  action.^ 

In  this  respect  there  is,  however,  no  distinction  between  the 
relationship  of  master  and  owner,  and  that  of  an  ordinary  agent 
and  principal.  The  master  in  emergencies,  and  for  certain  limited 
purposes,  has  more  than  an  ordinary  authority,  but  otherwise  he  is 
placed  on  no  exceptional  footing.  If  the  master  contracts  under 
seal,  the  owner  could  not  be  sued  on  the  covenant ;  but  apart  from 
this  technical  disability,  which  applies  to  all  agreements  by  deed, 
both  the  principal  and  agent  might  be  made  liable,  and  there  is  in 
this  sense  a  twofold  remedy ;  but  if  satisfaction  is  obtained  from 
one,  and  judgment  is  recovered,  the  other  is  discharged,  and  is  no 
longer  liable.  The  same  rule  applies  to  master  and  owner.^  If 
before  judgment  the  proceedings  against  either  are  stayed,  there 
is  no  necessary  bar  to  the  continuance  of  the  action  against  the 
co-defendant.^  The  statement  that  the  creditor  is  not  precluded 
"from  maintaining  another  action  against  the  party  not  sued, 
unless,  in  the  first  action,  the  suitor  has  obtained  a  complete 
satisfaction  of  the  claim,"*  is  not  the  law  in  England  ;  for  it  has  been 
held  that  where  the  master  was  sued  and  arrested  and  imprisoned 
for  the  debt,  an  action  could  not  be  afterwards  maintained  against 
the  owners  on  the  unsatisfied  judgment,  by  a  separate  action  to 
obtain  a  complete  satisfaction,  and  that  the  owners  were  liable  to 
the  master  for  the  entire  amount* 

The  master  or  the  owner  may  be  severally  sued  on  the  same 
contract,  subject  .to  the  ordinary  limitation,  that  credit  has  not 
been  exclusively  given  to  one  person  only.  It  is,  of  course, 
perfectly  competent  to  the  parties,  as  in  other  cases,  to  limit  their 
respective  responsibility,  so  as  to  make  it  strictly  personal  and 
individual.®  And  the  creditor  may  also  elect,  and  if  he  so  conduct 
himself  as  to  lead  to  the  conclusion,  that  an  exclusive  credit  has 
been  given  either  to  the  master,  or  to  the  owner,  he  will  not  be 
afterwards  permitted  to  assert  a  claim,  to  the  prejudice  of  any 
person  who  has  been  misled  into  the  belief,  that  he  was  ex- 
onerated.'^ 

The  contract  made  by  the  master  to  bind  the  owner  must  be  a 
lawful  or  proper  contract.    And  the  lawfulness  is  not  determined 

*  Priestley  v,  Feraie,  34L.  T.,  Ex.,  172  ;  3  H.  &  C,  977 ;  Curtis  v.  Williamson,  10 
L.  R.,  Q.  B.,  57. 

*  3.^  MoUoy,  De  Jure  Maritimo,  Bk.  »,  ch.  2,  s.  2. 

«  King  V.  Hoare,  13  M.  &  W.,  494;  Phillips  v.  Ward,  33  L.  J.,  Ex.,  7;  2  H.  & 
C,  717 ;  Brinsmead  v.  Harrison,  6  L.  R.,  C.  P.,  584 ;  7  L.  R.,  C.  P.,  547. 

*  Story  on  Agency,  s.  295, 8th  ed.,  p.  383. 

*  Priestley  zf.  Femie,  34  L.  T.,  Ex.,  172;  3  H.  &  C,  977;  Calder  v,  Dobell,  6 
L.  R.,C.  P.,  480  (Ex.  Ch.). 

*  Story  on  Agency,  s.  296;  Reed  v.  White,  5  Esp.,  121 ;  Rich  v.  Coe,  Cowp., 
636 ;  Hnssey  v,  Christie,  9  East,  426,  432  ;  13  Ves.,  594 ;  Buxton  v,  Snee,  I  Ves.,  154. 

^  Macfiulane  v,  Giannacopulo,  3  H.  &  N.,  860;  Hoskins  v,  Slajrton,  Cases  temp. 
Hard,  376  ;  Farmer  v.  Davis,  i  T.  R.,  109  ;  Exp.  Shank.,  I  Atk.,  234 ;  Wilkins, 
V.  Carmichael,  i  Doug.,  loi  ;  Woodv.  Hamilton,  H.  of  L. ;  Dom.  Proc,i5  June,  1789. 
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by  the  fact,  that  it  may  not  have  been  authorized  by  his  principals. 
In  general,  it  may  be  said  that  the  owner  is  answerable  for  all  the 
acts  of  the  master,  of  which  his  character  and  situation  afford  the 
presumption  of  authority.  And  the  owner  is  liable,  although  he 
may  have  expressly  prohibited  his  master  from  acting  in  the  specific 
matter,  unless  the  person  dealing  on  the  faith  of  the  general 
authority  was  aware,  or  had  notice,  of  the  restraint^ 

But  in  order  to  render  the  owner  responsible,  his  assent  must  in 
all  cases  appear,  either  by  express  evidence  thereof,  or  by  proof  of 
faicts  from  which  the  law  will  raise  an  inference  that  such  assent  was 
given. 

Thus  it  has  been  expressly  decided,  that  if  the  master  appointed 
another  person  to  supply  his  place,  contrary  to  the  positive  orders  of 
the  owner,  the  owner  was  responsible  for  the  conduct  of  the  master  so 
appointed  even  against  his  will.^  On  the  other  hand,  if  a  ship  were 
built  for  the  purpose  of  conveying  passengers  only,  or  merchandise 
only,  and  employed  in  that  particular  trade,  the  owners  were  not 
answerable  for  a  contract  made  by  the  master  to'  employ  the  ship 
for  a  different  purpose,  in  a  different  trade.  This  agrees  with  the 
terms  of  the  rule  as  above  laid  down,  because  such  a  contract  does 
not  relate  to  the  usual  employment  of  the  ship.  This  rule  has 
been  followed  in  various  cases,  and  it  has  been  held  that  the  master 
can  neither  sign  for  goods  not  on  board,*  nor  sign  bills  of  lading 
free  of  freight,  or  for  nominal  freight,*  or  to  vary  the  rate  of 
freight  in  contravention  of  the  agreement  made  between  his  owner 
and  the  freighter,  or  to  make  freight  payable  beforehand,  or  to  any 
person  other  than  the  owner.* 

And  the  master  cannot  make  the  freight  assignable  to  persons 
other  than  his  owners.*  He  may  make  contracts  for  the  hire  of 
the  ship,  but  cannot  vary,  or  materially  alter,  an  agreement  which 
the  owner  has  made.  He  may  take  up  money  in  foreign  parts, 
and  under  certain  exceptional  circumstances  at  home,  for  necessary 
disbursements  for  repairs, .  and  he  may  bind  his  owners  for  its 
repayment.  But  his  authority  is  limited  by  the  necessity  of  the 
case,  and  he  cannot  make  the  owners  responsible  for  money  not 
actually  necessary  for  these  purposes,  although  he  may  pretend  it 
was  needed.  He  may  make  contracts  to  carry  goods  on  freight 
but  cannot  bind  his  owners  by  a  contract  to  carry  freight  free,"' 

'  Abb.  on  Ship., 92 ;  Sm.  Merc.  Law,  4th ed., p. 59  ;  Grant  V.Norway,  20 L.  J.,C.P.,  at  p. 
98,  per  Jervis,  C.J.  And  it  b  doubtful  if  he  can  bind  his  owners  by  a  stipulation  in  the 
charter-party  for  advances  to  be  made  to  himself;  Gibbsv.  Charleton,  26  L.  J.,  Ex.,  321. 

^  Abb.  on  Ship.,  192  ;  2nd  ed.,  105.  This  is  suggested  as  the  result  of  authority  in  the 
Roman  law,  but  is  continued  by  the  following  cases : — Barwick  v.  Eng.  Jt.  Stock  Bank,  2 
L.  R. ,  Ex.,  at  p.  265  ;  The  Thetis,  2  L.  R.,  A.  &  E.,  365  ;  Angus  v,  Dalton,  4  Q.  B.  D  , 
162  ;  Bower  v.  Peate,  I  Q.  B.  D.,321,  and  cases,  p.  200,  n.  I  &  2,  post;  Boson  v,  Sand- 
£6rd,  3  Lev.,  258;  Carth.,  58;  Boucher  v,  Lawson,  Rep.  temp.  Hardwicke,  pp.  85, 
194;  Ellis  z'.  Turner,  8  T.  R.,  531  ;  Roccus,  Not.  11  to  18  incl. 

'  Grant ».  Norway,  20 L.  J.,  C.  P.,  93  ;  loC.  B.,  665.  *  Hydev.  Willis,  3  Camp.,  202. 

*  The  Sir  Henry  Webb,  13  Jur.,  639;  see  also  Thomas  v,  Lewis,  4  Ex.  D.,  18. 

•  Reynolds  v.  Jex,  34  L.  J. ,  Q.  B. ,  25 1  ;  The  Sir  Henry  Webb,  13  Jur.,  639. 

'  Per  Jervis,  C.J.,  in  Grant  v,  Norway,  20 L.  J.,  C.  P.,  at  p.  98';  10  C.  B.,  at  pp. 
687-8;  Abb.  on  Ship.,  nth  ed.,  106;  DeweU  v.  Moxon,  i  Taunt.,  391;  Bargon  «, 
xiharpe,  2  Camp.,  529  ;  Baltimore,  R.  R.  Co.  v,  Wilkens,  44,  Md.  I  (Am.). 
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even  if  the  power  is  reserved  in  the  charter-party  "  to  sign  bills  of 
lading  at  any  rate  offreight,  without  prejudice  to  the  charter-party."^ 

The  master  is  master  for  the  voyage  originally  decided  on,  and  no 
other ;  and  everything  out  of  that  voyage  is  beyond  the  scope  of  his 
authority:  thus  he  has  no  power  to  change  the  destination  of  the  ship, 
or  to  substitute  another  expedition  for  that  appointed  by  the  owners.* 

The  preceding  decisions  and  conclusions  enumerated,  and  indeed 
all  the  legal  rules  which  prescribe  and  govern  the  responsibility 
and  duty  of  the  master,  in  relation  to  his  employers  and  to  the 
public  at  large,  follow  naturally,  and  flow,  from  the  relation  of 
principal  and  agent  established  between  him  and  the  owners  or 
charterers  of  the  ship.  Such  relationship  is  modified,  as  we  have  seen 
in  certain  instances,  by  the  extraordinary  responsibility  imposed  on 
the  master  by  virtue  of  his  employment,  and  by  the  circumstances  of 
emergency  in  which  he  may  be  placed,  and  the  established  maritime 
usage,  based  on  acknowledged  convenience  and  on  urgent  necessity. 

For  purposes  of  order  it  would  perhaps  be  as  well  to  treat  the 
duties  of  the  master  in  natural  sequence  as  the  agent  of  the  ship- 
owner and  in  relation  to  his  employer :  ist — as  the  general  or 
ordinary  agent ;  2nd — as  the  special  or  extraordinary  agent ;  3rd — 
as  the  agent  in  relationship  to  the  general  public. 

Subordinately,  the  master  is  not  only  the  general  and  particular 
agent,  but  he  is  also  the  ostensible  agent,  viz.,  in  such  cases  as  those 
in  which  the  principal,  either  from  negligence  or  by  design,  causes 
third  parties  to  believe  in  the  existence  of  an  agency,  which  the 
principal  would  not  for  all  purposes  willingly  affirm.  And  it  may 
be  accepted  as  a  general  proposition,  that  an  agent  in  relation  to 
strangers  has  not  merely  the  authority  with  which  he  is  actually 
clothed,  but  also  such  authority  as  his  principal  has  apparently 
invested  him  with,*  except,  as  already  mentioned,  where  the  facts 
disprove  that  such  an  assent  was  in  fact  given,  and  the  law,  as  in  the 
case  of  husband  and  wife,  will  not  infer  that  such  assent  was  given.* 

The  master,  within  the  scope  of  his  ordinary  employment  in  the 
navigation  and  conduct  of  the  ship,  is  a  general  agent,  and,  by 
reason  thereof,  has  authority  to  do  everything  that  is  necessary,  or 
proper  and  usual  in  the  ordinary  course  of  business,  for  effecting 
the  purposes  of  his  agency.^  And  he  also  represents  his  principal 
for  all  purposes  within  the  scope  of  his  actual  or  apparent  authority. 

^  Reynolds  zr.  Jex,  34  L.  T.,  Q.  B.,  251:  nor  cancel  a  charter-party  which  he  had 
made  ;  Thomas  v,  Lewis,  4  Ex.  D.,  18. 

*  Burgon  v,  Sharpe,  2  Cainp.,  529;  Gerrish  v.  Maher,  70  lU.,  470  (Am.) ;  Hanis  v. 
Smmerman,  81  /^.,4I3. 

*  Mitcheson  v,  Oliver,  5  E.  &  B.,  419,  445  »  Brodie  v.  Howard,  17  C.  B.,  109 ;  Frost 
V.  Oliver,  22  L.  J.,  Q.  B.,  353  ;  2  E.  &  B.,  Q.  B. ;  Abb.  on  Ship.,  98 ;  2  Ed.,  1 13  ;  Kmquist 
V.  Ditchell,  Abb.  on  Ship.,  98;  3Esp.,  oj ;  as  Christin  v.  Ditchell,  Peake,  Ad.  C, 
141 ;  Sandeman  v,  Scurr,  2  L.  R.,  Q.  B.,  fe ;  Fenn  v.  Harrison,  3  T.  R.,  760,  761,  per 
Ashurst,  J. ;  Farmer  v.  Davier,  I  T.  R.,  108. 

*  Jolly  V.  Rees,  33  L.  J.,  C  P.,  177 ;  Phillipson  v,  Hayter,  6  L.  R.,  C.  P.,  38. 

»  Conlthurst  v.  Sweet,  i  L.  R.,  C.  P.,  649 ;  Beer  «>.  L.  &  Paris  Hotel  Co.,  20  L.  R. , 
£q.,  412;  Rossiter  V.  Miller,  5  Ch.  D.,  648;  3  App.  C,  1124 ;  Beldon  v.  Campbell,  6 
Ex.,  886,  889,  per  Parke,  B.;  The  Gt  Eastern,  2  L.  R.,  A.  &  £.,  88. 
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And  all  the  rights  and  liabilities  which  would  accrue  to  the  agent 
from  transactions  within  such  limit,  if  they  had  been  entered  into 
on  his  own  account,  accrue  to  the  principal.^  And  as  against  the 
principal,  both  the  principal  and  the  agent  are  deemed  to  be  affected 
by  whatever  either  has  notice  of,  and  which  either  ought  in  good 
faith,  and  in  the  exercise  of  ordinary  care  and  diligence,  to  com- 
municate to  the  other.^  When  the  agent  departs  from  his  authority, 
his  principal  is  bound  only  by  his  own  authorised  acts,  if  without 
prejudice  to  others  they  can  be  plainly  separated  from  those  which 
are  unauthorised.*  But  he  is  responsible  for  those  acts  of  his  agent 
which  are  apparently  authorised,  and  which  have  thereby  induced 
innocent  persons,  acting  with  reasonable  care  and  in  good  faith,  to 
incur  liability  or  suffer  damage.*  And  he  is  also  answerable  for  the 
torts  of  his  agent  committed  within  the  scope  of  his  authority  as  mas- 
ter of  the  ship,  and  for  his  negligence  and  unskilfulness  in  navigating 
the  ship,  causing  collision  ;  *  but  not  for  acts  wilful  or  mischievous.* 
In  addition  to  the  general  powers  conferred  on  the  master  as 
an  agent,  and  his  special  duties  as  representing  a  principal  who  is 
often  necessarily  absent,  he  has  also  by  reason  of  his  office  certain 
special  and  particular  powers  conferred  by  the  law,  based  on  the 
exigencies  and  necessities  of  his  command  and  duties  as  master. 
From  the  earliest  times  the  acting  part-owner,  or  dotninus  navis,  had 
unusual  and  special  powers  conferred  on  him,  a?  the  right  to  sell  or 
hypothecate  part  of  the  apparel  and  cargo  of  the  ship,  under  pressure 
of  imminent  necessity,  for  the  purpose  of  repairs  or  the  better  and 
more  efficient  performance  of  the  voyage.''  The  master,  in  modem 
times,  frequently  represents  the  owner  in  small  ports  abroad,  where 
the  ship  has  no  recognised  correspondent,  and  is  his  agent  to  do  all 
things  which  are  immediately  and  promptly  necessary  in  an  exigency 
to  secure  the  vessel's  safety.®  He  may,  in  circumstances  of  great 
pressure  and  need,  pawn  the  ship  and  freight  for  necessaries,  and,  in 
very  imminent  cases  of  peril  and  necessity,  may  charge  or  sell  part  of 
the  cargo,  and  do  everything  that  the  owner  himself  might  do,  if  he 

*  Hubbersty  v.  Ward,  8  Ex.,  330  ;, Coleman  v.  Riches,  16  C.  B.,  104. 

«  Bnk.  of  N.  S.  Wales,  4  App.  C,  270,  298;  Bower  v.  Peate,  I  Q.  B.  D.,  321  ; 
Mackay  v.  Com.  Bk.  of  New  Brunswick,  5  L.  R.,  P.  C,  394 ;  Barwick  ».  Eng.  Joint 
Stock  Bk.,  2  L.  R.,  Ex.  (Ex.  Ch.),  259 ;  Proudfoot  v,  Montefiore,  2  L.  R.,  Q.  B.,  511  ; 
Swift  V.  Tewsbunr,  9  L.  R.,  Q.  R,  Ex.  Ch.,  301  ;  8  L.  R.,  Q.  B.,  244. 

'  Barnes z^.  Ewing,  i  L.  R.,  Ex., 320  ;  Wcidncrt;.  Hoggctt,  I  C.  P.  D.,  533  ;  Coleman 
r.  Riches,  16  C.  B.,  104 ;  Grant  v.  Norway,  10  C.  B.,  665 ;  McManus  v.  Crickctt,  I 
East,  106  ;  Gregory  v.  Piper,  9  B.  &  C,  ^91 ;  The  Thetis,  2  L.  R.,  A.  &  E.,  367. 

*  Duke  of  Beaufort  v.  Taylor,  9  Jur.,  813,  815  ;  Smethhurst  v.  Taylor,  12  M.  &  W., 
545  ;  Fenn  v.  Harrison,  3  T.  R.,  757  ;  Angus  v,  Dalton,  4  Q.  B.  D.,  162  ;  Swire  v. 
Francis,  3  App.  C,  106;  Poolton  v.  S.  W.  Rly.  Co.,  2  L  K.,  Q.  B.,  534,  and  n.  2,  sup. 

»  The  Thames,  5  Rob.  Ad.,  345 ;  The  Thetis,  U>,  sup.  /  Bayley  v.  M.  a  &  Lincoln 
Ry.  Co.,  8L.  R.,  C.  P.,  148. 

•  The  Druid,  I  W.  Rob.,  391;  The  Ida  Lush,  6 ;  The  Seine  Swab.,  411,  n.  2,  sup. ; 
Bowcher  v.  Noidstrom,  I  Taunt.,  568;  Bolingbroke  v,  Swindon  Local  Bd.,  9  L.  R., 
C.  P.,  575  ;  Ellis  v.  Turner,  8  T.  R.,  531. 

'  Monumenta  Juridica  :  vol.  I,  Black  Book  of  the  Admiralty,  p.  89 ;  vol.  2,  Judgments 
of  the  Sea,  211,  213,  239,  Roll  of  Olayron.  p.  453,  457 ;  vol.  3,  Judgments  of  the  Sea,. 
P'  5»  31 ;  vol.  4,  The  Gotland  Sea  Laws,  p.  67 ;  Laws  of  Wisbuy,  p.  303 ;  Sea  Laws 
m  Flanders,  p.  417,  ib, ;  Justin  v.  Ballam,  I  Salk.,  34. 

•  Mitcheson  v,  Oliver,  5  E.  &  B.,  p.  440,  per  Maule,  J.  ;  The  Gratitudine,  3  C  Rob., 
240,  258  ;  Beldon  v,  Campbell,  6  Ex.,  886 ;  Abb.  on  Ship.,  117,  and  n.  i.  p.  TOi^post. 
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were  personally  present.^  But  his  special  powers  are  limited  by  the 
occasion.  For  he  cannot  repair  or  victual  unless  the  necessity 
exists,  and  cannot  make  his  occasion,* 

This  special  agency  for  the  purposes  of  sale  or  hypothecation  of 
part  of  the  cargo,  the  security  of  the  ship  and  freight  being  ex- 
hausted,' is  limited  to  cases  where  communication  with  the  owner 
of  the  cargo  is  in  its  nature  impossible,  or  so  difficult  as  to  be 
practically  impossible  from  the  exigency  of  the  occasion.*  Whether 
the  master  is  at  any  time,  as  was  once  considered,  the  agent  of  the 
owners  of  cargo,. for  the  purpose  of  selling  all  the  cargo,  in  certain 
extremely  exceptional  cases,  or  of  the  underwriters  in  mitigating  a 
total  loss,  has  not  been  decided.  He  is  probably,  in  the  services 
he  renders,  either  the  underwriters'  or  the  freighters'  agent,  acting 
subordinately  in  the  interest  of  the  shipowner.  The  shipowner 
is  still  liable  to  the  shipper,  as  the  paid  bailee  of  his  goods, 
to  use  all  reasonable  precautions  to  secure  their  safety.  In  a 
modem  case  the  court  laid  down  specifically  what  it  considered 
the  precise  exigencies  under  which  a  master  might  properly  act 
in  the  sale  of  part  of  the  cargo,  viz.,  that  the  authority  of  the 
master  to  sell  the  goods  of  an  absent  owner  was  derived  from  the 
necessity  of  the  situation  in  which  he  might  be  placed,  and  con- 
sequently that,  to  justify  his  thus  dealing  with  the  goods,  he  must 
establish,  1st,  a  necessity  for  the  sale;  2nd,  inability  to  com- 
municate  with  the  owner  and  obtain  his  directions.  Under  these 
conditions,  and  by  force  of  them,  the  master  becomes  the  agent  of 
the  owner,  not  only  with  the  power,  but  under  the  obligation  (within 
certain  limits),  of  acting  for  him  ;  but  he  is  not  in  any  case  entitled 
to  substitute  his  own  judgment  for  the  will  of  the  owner,  in  the 
strong  act  of  selling  the  goods,  where  it  is  possible  to  communicate 
with  the  owner  and  ascertain  his  will,  or  where  the  circumstances 
are  such  that  a  reasonable  expectation  could  be  formed  of  the 
owner's  ability  to  reply  before  the  sale  would  necessarily  take 
place.  If  communication  is  practicable,  the  necessity  for  the 
hypothecation,  as  well  as  for  the  expenditure,  must  be  stated.* 

It  is  obvious  that  the  master  holds  a  different  position  with 
reference  to  the  cargo,  and  the  ship.  He  is  the  general  agent  of  the 
shipowner  within  the  scope  of  his  duties,  and  his  special  agent  in 
emergency,  for  the  purposes  of  the  voyage.     But  the  cargo  is  confided 

^  The  Australasian  St.  Navig.  Co.  v,  Morse,  4  L.  R.,  P.  C,  222;  Kleinwort  v, 
Cassa  Marittima  of  Genoa,  2  App.  C,  156,  and  cases  in  n.  2 ;  The  Cargo  ex  .Sultan,  5 
Jut.  (N.  S.),  1060;  The  Great  Pacific,  2  L.  R.,  A.  &  E.,  381 ;  Abb.  on  Ship.,  117,  131 ; 
The  Jacob,  4  Rob.  Ad.  245  ;  Acatos  v.  Bums,  3  Ex.  D.,  282,  &  n.  5,  infr. 

^  Molloy,  De  Jure  Marit.,  Bk.  2,  ch.  I,  s.  16,  &  ch.  2,  s.  14 ;  The  Cargo  ex  Hambuig, 
2  Moo.  P.  C.  Cases  (N.  S.),  289,  320;  The  Bonaparte,  8  Moo.  P.  C.  C,  459,  473; 
Van  Omeron  v.  Dowick,  2  Camp.,  42  ;  Robertson  v,  Clarke,  I  Bing.,  445  ;  The  Australa- 
sian St.  Navig.  Co.  V,  Morse,  1^.,  injra, 

'  The  Priscilla,  Lush,  Ad.,  i ;  Cammell  v.  Sewell,  3  H.  &  N.,  617;  Morris  ». 
Robinson,  3  B.  &  C,  196;  The  Cargo  ex  Sultan,  5  Jur.  (N.  S.),  1060;  The  Great 
Pacific  2  L.  R.,  A.  &  £.,  381. 

*  Duranty  tr.  Hart,  2  Moo.  P.C.  C.  (N.  S.),  289,  321 ;  Ewbank  v.  Nutting.  7  C.  B.,  797. 

*  The  Cargo  ex  Hamburg,  2  Moo.  P.  C.  C.  (N.  S.),  320 ;  The  Bonaparte,  8 
Moo.  P.  C.  C.  Cases,  459,  473  ;  The  Austr.  St.  Navig.  Co.  v.  Morse,  4  L.  R.,  P.  C, 
222  ;  Kleinwort  v.  Cassa  Mar.  of  Genoa,  2  App.  C,  156  ;  Wagstaff  v,  ADder^on,  1879, 
see  Index  ;  The  Onward,  4  L.  R.,  A.  &  E.  38. 
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to  him  as  the  servant  of  the  owner,  and  is  merely  in  his  custody  for 
safe  conveyance  and  delivery.  But  inasmuch  as  the  dominus  navis 
always  had  the  power  of  jettison  in  imminent  danger,  to  save  the  ship 
where  absolutely  necessary,  or  to  avoid  a  greater  peril  to  the  joint 
adventure,*  and  also  a  power  to  hypothecate  or  sell  as  already 
mentioned,  yet  he  could  not  sell  the  whole  of  the  cargo  to  repair 
the  ship,  as  that  would  have  frustrated  the  contract  and  defeated  the 
purpose  of  the  voyage.^  He,  at  no  period,  would  seem  to  have  been 
justified  in  absolutely  selling  or  disposing  of  the  whole,  unless  it 
were  inherently  perishing,  although  he  might  in  cases  of  the  ex- 
tremest  necessity,  akin  to  those  of  jettison  in  tempest,  hypothecate 
it  ^'pro  meliori  commodo  exercitorum ;'^  "  for  though,  in  the  ordinary 
state  of  things,  the  master  is  a  stranger  to  the  cargo,  beyond  the 
ordinar>'' purposes  of  safe  custody  and  conveyance,  yet  in  cases  of 
instant  and  unforeseen  and  unprovided  necessity,  the  character  of 
agent  and  supercargo  is  forced  upon  him,  not  by  the  immediate  act 
and  appointment  of  the  owner,  but  by  the  general  policy  of  the 
law  ;  unless  the  law  can  be  supposed  to  mean  Aat  valuable  property 
in  his  hands  is  to  be  left  without  protection  and  care."*  But  this 
rule  has  been  considered  too  broadly  stated,  and  has  been  limited  by 
modem  cases.*  The  proposition,  which  now  by  preference  may  be 
considered  established,  is,  that  the  master  is  not,  in  exercising  his 
powers  of  hypothecation  or  of  sale,  the  agent  of  the  shipper,  but  of 
.  the  shipowner ;  and  is  thus  empowered,  under  the  special  circum- 
stances of  his  position,  to  borrow  money  on  his  behalf,  even  from 
the  shipper.*  And  the  circumstances  which  justify  such  a  step,  are 
those  of  the  highest  expediency :  an  "irresistible  compelling  power 
cannot  in  the  very  nature  of  things  be  understood,"  but  there  must 
be  a  force  of  circumstances  to  determine  the  steps  which  the  master 
is  bound  to  take.* 

The  general  agency  of  the  master  creates  the  implied  authority  to 
enter  into  any  lawful  contract  for  the  ordinary  employment  of  the  ship. 
By  the  maritime  law,  the  ship  and  freight,  as  well  as  the  owners, 
and  the  master  himself,  were  all  bound  to  the  performance  of  all 
the  contracts  made  on  their  behalf.^  By  the  American  and  principal 
Continental  codes  based  on  the  civil  law,the  ship  is  bound  to  the  mer- 
chandise, and  the  merchandise  to  the  ship,*  which  is  made  answerable, 

•  Monumenta  Juridica,  vol.  3,  pp.  462, 582  ;  The  Gratitudine,  3  C.  Rob.,  240 ;  Abb. 
on  Ship.,  344;  Big.,  14,21. 

'  Duncan  v,  Benson,  i  Ex.,  537,  555  ;  see  Vlierboom  v.  Chapman,  13  M.  &  W.,  230  ; 
Ewbank  v.  Nutting,  7  C.  B.,  797 ;  Code  de  Com.,  237. 

»  The  Gratitudine,  3  C.  Rob.,  240,  257,  258,  per  Sir  W.  Scott. 

•  Justin  V.  Ballam,  i  SaUc,  34 ;  2  Lord  Raym.,  805  ;  Duncan  v.  Benson,  i  Ex.,  555  ; 
Shipton  V.  Thornton,  9  A.  &  E.,  314,  at  p.  333  ;  Lloyd  v.  Guibert,  I  L.  R.,  Q.  B.,  115  ; 
63.  &  S.,  100;  The  Kamak,  2  L.  R.,  P.  C,  505. 

•  Richardson  v,  Nourse,  3  B.  &  A.,  237  ;  The  Australasian  St.  Navig.  Co.  tr. 
Morse,  4  L.  R.,  P.  C,  222. 

•  The  Austra.  St  Navig.  Co.  v.  Morse,  ib.^  at  d.  230,  per  Sir  M.  Smith. 
^  Dig.,  14,  I  Roccus,  notes  il  to  18,  26,  27,  28,  42,  65. 

•  Monumenta  Juridica,  vol.  3,  pp.  113,  163,  171,  501,  517,  533;  Les  Costumes  de  la 
Mar. ,  Code  de  Com.,  art.  234 ;  4  Pard.,  360 ;  Abb.  on  Ship.,  93  ;  Pothier,  Charte  Partie, 
No.  48  ;  Pars,  on  Ship.,  vol.  i,  p.  171.  , 
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With  its  furniture  and  freight,  for  the  stipulations  of  the  contract 
of  affreightment,  except  where  such  contract  is  made  at  the  place  of 
residence  of  the  owners.  In  England  there  is  only  a  limited  remedy 
against  the  ship  ;  and  although  Lord  Mansfield,  in  an  early  case,* 
said  that  whoever  supplied  a  ship  with  necessaries  had  a  treble 
security, — i.  the  person  of  the  master,  2.  the  security  of  the  ship, 
3.  the  person  of  the  owners,  whether  they  knew  of  the  supply  or 
not, — that  decision  was  subsequently  disaffirmed  ^ ;  and  the  remedy 
for  breaches  of  the  contract  of  affreightment,  though  conceded  by 
modem  legislation,  is  limited  and  prescribed  by  statute,  and  con- 
fers no  maritime  lien.*  The  master  who  accepts  goods  to  be  carried 
by  his  ship,  accepts  them  with  many  of  the  liabilities  of  a  common 
carrier.  If  the  ship  is  a  general  ship,  he  binds  his  principal  by  his 
various  acts  of  negligence  and  misconduct  committed  in  the 
ordinary  course  of  his  duty,  as  for  the  losses  hereinafter  enumerated,* 
but  not  by  those  contracts  which  are  manifestly  beyond  his  authority, 
or  by  torts  committed  in  an  independent  course  of  employment.* 

Where  the  master  had  received  goods  secretly  to  be  carried, 
receiving  the  freight  himself  for  his  own  use,  and  it  did  not  appear 
that  the  ship  was  employed  in  carrying  for  hire,  the  owner  was 
exonerated  from  liability  for  their  loss.®  The  mere  fact  that  they 
were  delivered  to  the  master,  without  the  knowledge  of  the  owners 
would  have  made  no  difference,  if  it  were  made  as  part  of  the 
usual  employment  of  the  ship.''  And  if  the  master  enter  into 
unusual  terms  in  the  interests,  as  he  believes,  of  his  principals,  or 
warrants  expressly  or  impliedly  the  safe  transit  of  the  goods,  or  any 
other  fact  in  reference  to  their  conveyance,  his  principal  is  liable, 
even  although  such  engagement  is  made  without  the  knowledge  of 
the  owners,  as  that  the  ship  will  sail  with  convoy.®  The  principal 
is,  in  fact,  responsible  to  third  persons  for  the  negligence  of  the 
master  in  the  transaction  of  the  business  connected  with  his  agency, 
and  for  his  wrongful  acts  of  commission  or  omission  therein.® 
His  authority  as  agent  is  to  carry  for  hire,  and  he  has  merely  a 
general  authority  within  the  limits  of  this,  his  ordinary  employ- 


*  Rich  V,  Coe,  Cowp.,  636  ;  **a  very  questionable  decision,**  Priestley  v,  Femie,  34 
L.  T.,  Ex.,  176,  per  Bramwell,  B. 

^  Frazerf.  Marsh,  13  East,  238 ;  Westerdell  v.  Dale,  7  T.  R.,  306,  312;  Hoare  v, 
Clement,  2  Show.,  338  ;  Hussey  v,  Christie,  9  East,  426 ;  13  Ves.,  459 ;  Buxton  v. 
Snee,  i  Ves.,  154;  Wilkins  v,  Carmichael,  I  Doug.,  loi. 

'  24  Vic.,  c.  10,  s.  6.  No  maritime  lien  is  created  by  fhis  section ;  the  lien  for  neces- 
saries is  possessory  only.     The  Two  Ellens,  2  L.  R.,  P.  C,  161 

*  P.  204^  post ;  Nugent  v.  Smith,  I  C.  P.  D.,  19,  423,  at  p.  434;  Peek  v,  Larsen, 
12  L.  R.,  Eq.,  378. 

.»  Boucher  v.  Lawson,  Cas.  Temp.  Hard.,  78,  193  ;  The  Druid,  i  W.  Rob.,  391  ; 
The  Ida,  Lush,  6 ;  Croft  v,  Alison,  4  B.  &  A.,  590 ;  The  Thetis,  2  L.  R.,  A.  &  E.,  365 ; , 
Lamb  v,  Palk,  9  C.  &  P.,  629;  Uias  v.  Privateer  Revenge,  3  Wash.  C.  C,  262  (Am.). 

*  Boucher  v,  Lawson,  *^.,  supra^  85, 194. 


'  Boson  V.  Sandford,  Carth.,  58  ;  3  Lev.,  258 ;  I  Show.,  29,  loi. 

•  Rinquist  z7.Ditchell,Abb.on  Ship.,  98,3  Esp.,  65  ;  Fenn  v.  Harrison, 

•  Eastern  C.  R.  Co.  v.  Broom,  6  Ex.,  314;  Chilton  v.  Croydon  Rl.  Co.,  16  M.  & 


W.,  212;  Maund  v.  Monmouth  Canal  Co.,  4  M.  &  G.,  452;  Speering  v.    Degrave,  2 
Vem.,  643,  A.  D.  1709  ;  Stewart  v.  Hall,  2  Dow.,  29 ;  Abb.  on  Ship.,  102. 
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ment.^  And  he  has  no  authority  to  pledge  the  personal  credit  ot 
his  owner,  by  drawing  bills  in  his  name,  so  as  to  make  him  liable, 
as  he  has  other  means  at  command  to  obtain  funds  for  his  owner.* 

And  if  the  master  has  borrowed  money  abroad  for  the  use  of 
the  ship,  and  for  necessaries,  the  lender  may  recover  from  the  owners 
the  money  so  expended,*  but  not  otherwise.*  And  as  the  owner  is 
liable  for  the  warranties  of  the  master,  even  if  made  in  excess  of 
authority,  and  without  his  knowledge,  it  follows,  as  Ld.  Tenterden 
suggests  as  a  corollary,  that  they  must  answer  for  a  breach  of  their 
engagements,  although  committed  by  the  master  or  mariners 
against  their  will  and  without  their  consent,*  as  for  improper  load- 
ing,* bad  stowage,^  delivery  in  improper  berths,  and  on  all  the 
obligations,  express  or  implied,  involved  in  a  contract  of  affreight- 
ment, governed  by  the  charter-party,  bill  of  lading,  or  common-law 
contract  of  carriage.  And  these  include  losses  by  theft,®  damage  to 
goods  by  insufficiency  of  the  tackle  used  to  get  them  on  board*  or 
into  the  hold,*®  unseaworthiness  of  the  ship."  For  penalties  which 
under  various  statutes  are  inflicted  on  the  master  or  owner  if 
dangerous  goods  are  shipped  without  being  duly  marked  as 
dangerous,"  for  contravening  the  various  M.  §.  Acts  as  to  deck- 
loading,**  or  the  loading  of  grain-cai^oes,"  or  for  loading  contraband 
of  war,**  he  is  also  liable  ;  and  it  is  the  master's  duty  to  refuse  all 
dangerous  or  illegal  goods,  if  he  has  a  reasonable  g^round  of  suspicion 
that  they  are  dangerous  ;/*  and  his  duties  as  to  stowage  are  as  various 
as  the  cargoes  shipped,  and  involve  the  duty  of  not  placing  goods 
in  contact,  which  are  likely  to  prove  severally  or  mutually  injurious 
to  each  other,  or  which  ferment,  or  will  induce  or  set  up  fermenta- 
tion in  other  part   of  the  cargo,  as  oil  cake  and  palm  oil ;  and  he  is 

*  Dewellz'.  Moxon,  i  Taunt.,  391 ;  Grant  v,  Norway ;  20 L.  J.,  C.  P.,  93 ;  10  C.  B.,  665. 
'  Harder  v,  Brotherstone,  4  Camp.,  254.    In  France  it  was  otherwise ;  see  Valin., 

Hy.  2,  tit.  I ;  Abb.  on  Ship.,  193. 

'  Evans  v,  Williams,  28  Geo.  3  ;  Abb.  on  Ship.,  103.  The  Consolato  del  Mare  ex- 
pressly declares  that  in  those  cases  where  the  money  is  not  borrowed  on  the  seciirity  of 
the  ship  the  owners  would  not  be  responsible ;  cap^  240,  Emerigon,  torn.  2,  458. 

*  The  Feronia,  2  L.  R.,  A.  &  E.,  65. 

»  Abb.  on  Ship.,98 ;  2nd  ed.,  113  ;  The  Thetis,  2  L.  R.,  A.  &  E.,  at  p.  367  ;  Bar- 
wick  a.  Eng.  Jt.  Stock  Bank,  2  L.  R.,  Ex.,  at  p.  265: 

•  Sandeman  v.  Scurr,  2  L.  R.,  Q.  B.,  86;  The  SL  Cloud,  B.  &  L.,  4 ;  The  Figlia 
Map;iore,  2  L.  R.,  A.  &  E.,  106 ;  Anglo- African  Co.  v,  Lamzed,  I  L.  R.,  C.  P.,  226. 

'^The  Duero,  2  L.  R.,  A.  &  E.,  393 ;  The  Princess  Royal,  3  L.  R.,  A.  &  E.,  41. 
«  Mors  V.  Slue,  Sir  T.  Raym.,  220 ;  The  Princess  Royal,  id.  sup, 

•  Goff  zr,  Clinkard,  I  Wills,  282. 

*®  Monumenta  Juridica,  vol.  I,  p.  loi ;  vol.  3,  p.  15,  &c. ;  Coggs  v,  Bernard,  2  Ld. 
Raym.,  909. 

*»»  17 &  18  Vic,  c.  104,  s.  221  ;  30&31  Vic,  c  124,  s.  4;  34  &  35  Vic,  c  iio^  s.  7, 
inflicts  a  penalty  of  ;fioo,  Crouch  v.  Steel,  3  E.  &  B.,  402. 

"  39  &  40.  Vic,  c  80,  s.  23,  23,  40;  16  &  17  Vic  c.  107,  ss.  170,  171,  repealed  ; 
Cunard  v,  Hyde,  29  L.  J.,  Q.  B.,  6;  Wilson  v,  Rankin,  i  L.  R.,  Q.  B.  (Ex.  Ch.), 
162 ;  ss.  24,  44,  as  to  deck-loading  of  the  vessels  in  coasting  trade  of  British  possessions. 

''  39  &  40  Vic,  c  80,  ss.  22,  24;  s.  13,  as  to  foreign  ships  overlading,  id, 

**  Locker  v,  Offley,  I  T.  R.,  252;  Havelock  v.  Hancell,  3  T.  R.,  227;  The  Jonge 
Jan,  I  Dod.,  458;  The  Neptunus,  6  C.  Rob.,  409. 

>•  The  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134  ;  The  Energie,  6  R.  R.,  P.  C,  306 ; 
Czech  V,  The  Gen.  Steam  Navig.  Co.,  3  L.  R.,  C.  P.,  19. 
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answerable  for  the  seaworthiness  of  the  ship,  and  must  not  do  any 
act  to  impair  it^ 

As  has  been  already  mentioned,  the  master  is  always  personally 
bound  by  the  contracts  made  for  and  on  behalf  of  his  principal, 
unless  he  has  taken  care  by  express  terms  to  limit  the  credit  to  the 
owners.*  But  if  they  have  made  the  contract  themselves,  or  it  was 
entered  into  under  circumstances  which  show  that  the  credit  was 
exclusively  given  to  them,  the  master  is  not  liable.  And  although 
the  term,  owners,  is  employed,  the  person  responsible  is  the  real 
principal,  whoever  he  may  be,  whether  the  charterer  or  owner  of  the 
ship.  In  the  case  of  a  packet  employed  by  the  Government  to 
carry  the  mail,  the  owners  were  held  answerable  for  stores  ordered 
by  the  captain,  although  he  was  nominated  by  the  Postmaster- 
General,  the  terms  of  the  charter-party  establishing  their  liability.' 
And  the  obligations  with  respect  to  the  subsidiary  means  necessary 
to  make  the  ship  fit  and  ready  for  employment  are  the  same  as 
those  relating  to  its  actual  employment,  and  were  so  dealt  with  in 
the  civil  law.*  And  as  the  master  in  general  appears  to  all  the 
world  as  the  agent  of  the  owners  in  matters  relating  to  the  usual 
employment  of  the  ship,  so  does  he  also  in  matters  necessary  to 
prepare  and  maintain  it  in  a  state  of  efficiency ;  the  business  of 
fitting  out,  victualling,  and  manning  the  vessel  being  left  wholly  to 
his  management,  in  places  where  the  owners  do  flot  reside,  and  have 
no  established  agent,  and  frequently  also  even  in  the  place  of  their 
Own  residence.  His  character  and  situation  furilish  presumptive  evi- 
dence of  authority  from  the  owners  to  act  for  them  in  these  cases, 
liable  indeed  to  be  rebutted  by  proof  that  they,  or  some  other 
persons  for  .them,  were  really  managing,  in  any  particular  instance, 
and  that  this  fact  was  actually  known  to  a  particular  creditor,  or 
was  of  such  general  notoriety  that  he  cannot  be  supposed  to  be, 
because  he  ought  not  to  have  been,  ignorant  of  it,  or  that  their 
liability  by  the  terms  of  the  contract  was  expressly  excluded.* 

These  being  his  general  powers,  it  will  be  necessary  also  to 
discuss  his  special  and  extraordinary  powers,  as  the  particular  agent 

1  Sack  t'.  Ford,  32  L.  J.,  C.  P.,  12 ;  13  C.  B.  (N.  S.),  90 ;  The  Ha^ne,  B.  &  L., 
415;  ThcNepoter,  2  L.  R.,  A  &  E.,  375;  Ohroffy.  Briscall,  i  L.  R.,  P.  C,  231; 
The  Santo  Anna,  Ed.  Ad.,  180  ;  Notora  v.  Henderson,  7  L.  R.,  Q.  B.,  225  ;  5  ^.,  346 ; 
Hayn  v.  Culliford,  3  C.  P.  D.,  410 ;  4  C.  P.  D.,  182 ;  Thrift  v.  Youle,  C.  P.  D.,  432. 

*  Rich  v^  Coe,  Cowp.,  636 ;  Mayor  v.  White,  7  C.  &  P.,  4i»  Pcr  Parke,  B. ;  San- 
deman  v.  Scurf,  2  L.  R.,  Q.  B .,  97,  per  Cockburn,  C J.  ;  Wilkinson  v.  Dalferes,  27 
La  Ann  (Am.),  379. 

*  Stokes  V,  Came,  2  Camp.>  339 ;  Ward  v.  Bodeman,  i  Mo.  App.,  272  (Am.). 

*  Monumento  Juridica,  vol.  I,  p.  89;  Judgments  of  tie  Sea,  s.  i  ;  vol.  2,  p.  211. 
The  master  may  not  sell  the  ship  if  he  have  not  a  mandate  or  procuration  from  the 
owners,  but  may  pledge  some  6f  thfe  apparel,  and  some  of  the  caigo,  p.  213,  239  ;  The 
RoUe  of  Olayon,  p.  435,  *^.,  457 ;  vol.  3,  The  Judgments  of  the  Sea,  p.  5,  31  ;  vol.  4, 
The  Gotland  Sea  Laws,  p.  67,  art.  15,  give  power  to  pawn  some  of  the  tackle  or  sails 
for  food  ;  Laws  of  Wisbuy,  art.  13  ;  vol.  4,  303,  the  same ;  and  with  these  agree  the 
Purple  Book  of  Bruges,  art.  15,  and  the  Sea  Laws  in  Flanders,  p.  417. 

*  Abb.  on  Ship.,  192,  Exp.  Bland,  2  Rose,  ^i.  In  the  following  recent  Am.  cases, 
the  powers  of  the  tnaster  to  bind  his  owners  m  home  ports,  as  well  as  his  general 
authority,  were  discussed  ;  M.  Creadyz'.  Thorn,  51  N.  Y.  R.,  454;  Crawford  v,  Roberta, 
50  Cal.,  235 ;  The  Woodland,  7  Ben.,  no. 
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of  the  owner  or  charterer,  or  as  the  agent  in  emergency  of  the 
underwriter  or  owner  of  caigo,  either  for  the  purposes  of  abandon- 
ment, or  for  the  hypothecation,  or  sale,  or  transhipment  of  part  of 
the  cargo,  in  the  interests  of  the  parties  concerned,  and  in  cases 
in  which  the  personal  credit  of  the  shipowner  has  failed. 

One  of  the  most  ordinary  acts  of  agency  of  this  extraordinary 
kind  is  the  contract  of  bottomry,  by  which  the  master,  his  personal 
credit  and  that  of  his  owners  being  exhausted,  borrows  money  on 
the  keel  or  bottom  of  his  ship  to  enable  him  to  prosecute  and  con- 
tinue his  voyage,  and  engages  himself,  or  his  owners,  or  both,  to 
repay  the  money  lent  on  such  security,  with  interest,  if,  and  when, 
the  ship  arrives  safely  at  the  port  of  destination.^  This  act  of 
hypothecation  differs  from  a  mortgage  and  a  pledge  respectively  in 
this: — in  the  former  the  property  in  the  chattel  is  transferred,  but 
not  possession  ;  in  the  latter,  possession,  but  not  the  property :  and 
in  bottomry  there  is  only  a  right  to  be  enforced  against  the  res^ 
or  the  chattel  itself,  through  or  by  the  aid  of  l^fal  process.* 

The  contract  of  bottomry,  moreover,  differs  from  what  is  known 
as  respondentia,  which  is  a  loan  secured  for  the  purposes  of  the 
cargo  only,  on  the  cargo,  if  the  ship  arrives  safely  with  the  cargo 
on  board  at  the  port  of  ultimate  destination.* 

Any  instrument  of  bottomry,  which  was  not  made  or  given  under 
circumstances  of  positive  emergency,  or  of  the  highest  degree  of 
expediency,  if  not  of  imperious  necessity,  would  be  considered  in- 
valid. The  authority  of  the  master  for  this  special  contract,  is 
derived  from  the  special  emergency  of  the  circumstances  under 
•which  it  is  given.  It  ordinarily  depends, — i,  on  the  exhaustion  of 
personal  credit  ;  2,  the  necessity  of  the  expenditure  to  be  made 
by  the  money  so  obtained  ;  3,  that  the  articles  to  be  procured  or 
obtained,  are  in  fact  necessarie&  Thus  money  may  not  be  borrowed 
by  such  means  to  pay  the  master's  own  debts,*  or  even  to  procure 
his  liberation  from  arrest  or  imprisonment,^  or  the  liberation  of  the 
ship  from  arrest,*  or  the  personal  debts  of  the  owners.''  The  exhaus- 
tion of  personal  credit  implies  of  course  that  direct  communication 
with  the  owner  is  impracticable,  owing  to  the  imminence  of  the 


^  2  Bl.  Com.,  457 ;  The  AUas,  2  Hagg.  Ad.,  53 ;  2  Park.  Ins.,  869 ;  M'Ciead7  v. 
Thorn,  51  N.  Y.  R.,  454. 

>  Stainbank  v.  Penning,  20  L.  J.,  C.  P.,  226  ;  ii  C.  B.,  51 ;  Stainbank  v.  Shepaid, 
22  L.  J.,  Ex.,  341,  13  C.  B.,  418;  Abb.  on  Ship.,  122  ;  Johnson  v.  Shippen,  2  Ld. 
Raym.,  984. 

»  Abb.  on  Ship.,  117 ;  The  Cargo  ex  Sultan,  5  Jur.  {N.  S.),  1060 ;  La  Constanda, 
4  Notes  of  Cases,  285,  512 ;  The  Gt  Pacific,  2  L.  R.,  Ad,  381,  383. 

*  Smith  V.  Gould,  4  Mod  P.  C.  C,  21 ;  Dobson  v.  Lyall,  8  Jur.,  969,  3  My.  & 
Cr.,  453,  n.  h, ;  Viner's  Abr.,  517  ;  The  Gosfebrick,  4  Jur.  (N.  S.),  742. 

^  /d.  The  Augusta,  I  Dods.,  283  ;  The  James  Seddon,  i  L.  R.,  Ad.,  62. 

*  The  Augusta,  i  Dods.,  283  ;  The  Koyal  Arch,  I  Swab.  Ad.,  269,  279 ;  The  Vibilia, 
I  W.  Rob.,  Ad.,  I ;  The  Lochiel,  2  W.  Rob.,  Ad.,  34 ;  The  Osmanli,  3  W.  Rob.,  198, 
205,  212  ;  7  Notes  of  Cases,  322 ;  The  Ida,  3  L.  R.,  Ad.,  542. 

7  The  North  Star,  Lush,  Ad.,  45  ;  The  Edmund,  i^.,  57 ;  The  Boddington,  2  Ha^., 
422 ;  The  Prince  of  Saxe  Cobouig,  3  Hagg.,  387 ;  The  Orelia,  f^.,  75 ;  The  Prmce 
George,  4  Moa  P.  C.  C,  21. 
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need  for  money.  If  there  is  an  ability  to  communicate  with  the 
owner,  the  master  is  bound  not  only  to  disclose  the  fact  of  his 
necessity  and  distress,  but  also  his  intention  to  give  a  bottomry 
bond.^  And  communication  should  be  made  by  telegfraph  wherever 
practicable.^  The  master,  or  the  person  acting  as  master  for  the  time, 
and  the  authorised  agents  of  the  ship  are  the  only  persons  other 
than  the  owner  who  can  ordinarily  hypothecate  the  ship.'  And  the 
repayment  may  be  made  contingent  on  the  ship  surviving  a 
particular  risk,  or  accomplishing  a  particular  period,  or  on  the  lapse 
of  a  given  period  of  time,*  and  money  may  be  lent  also  on  the 
security  of  the  freight,  where  necessary.*  Any  stipulation  imposing  a 
liability  for  the  loan  independent  of  the  maritime  risk  is  void.* 
And  in  case  of  a  total  loss  of  the  thing  hypothecated,  from  a  risk 
to  which  the  loan  was  subject,  the  lender  upon  bottomry  t:an 
recover  nothing  ;  in  case  of  a  partial  loss,  he  can  recover  only  to  the 
extent  of  the  net  value  to  the  owner  of  the  part  saved.''  Although 
the  master  cannot  make  the  owner  personally  liable  on  the  bond, 
the  owner  may,  if  he  pleases,  hypothecate  the  ship  and  freight  and 
also  make  himself  personally  liable.® 

The  duty  of  the  master  to  communicate,  if  possible,  with  the 
shippers  of  the  cargo,  before  he  hypothecates  it,  is  even  stronger 
than  in  the  case  of  the  ship.  In  a  case  which  was  elaborately  argued 
and  discussed,  and  in  which  a  most  accomplished  judge  delivered 
judgment,  the  decision  having  been  since  frequently  affirmed,  it 
was  said,  as  will  be  seen  from  the  corrected  report  in  the  later 
judgment — 

"  That  it  is  an  universal*  rule  that  the  master,  if  in  a  state  of  distress  or 
pressure,  before  hypothecating  the  cargo,  must  communicate,  or  even  endeavour 
to  conmiunicate,  with  the  owner  of  the  cargo,  has  not  been  alleged,  and  is  a 
position  that  could  not  be  maintained  ;  but  it  may  safely,  both  on  authority  and 
on  principle,  be  said,  that  in  general  it  is  his  duty  to  do  so,  or  it  is  his  duty  in 
general  to  attempt  to  do  so.  If,  according  to  the  circumstances  in  which  he  is 
placed,  it  is  reasonable  that  he  should — if  it  be  rational  to  expect  that  he  may 
— obtain  an  answer  within  a  time  not  inconvenient,  with  reference  to  the 
circumstances  of  the  case,  then  it  must  be  taken,  upon  authority  and  principle, 
that  it  is  the  duty  of  the  master  to  do  so,  or  at  least  to  make  the  attempt.*^ 

And  where  the  master  informed  the  shippers  that  his  ship  was 


^  Kleinwoit  v.  The  Cassa  Marittima  of  Genoa,  2  App.  C,  156 ;  The  Oriental,  7 
Moo.  P.  C.  C.,398 ;  Australasian  St.  N.  Co.  v.  Morse,  4  L    R.,  P.  C,  222. 

«  The  Onward,  4  L.  R.,  A.  &  E.,  38,  55;  The  Oriental,  7  Moo.  P.  C.  C,  411, 
and  cases  in  n.  i,  stfp. 

•  The  Orelia,  3  Hagg.,  75  ;  The  Kenneraley  Castle,  a^  i ;  The  Tartar,  i  Hage.,  i  ; 
The  Alexander,  i  Dods.,  278  ;  The  Jane,  id.,  461;  The  Dnnvegan  Castle,  3  Hagg., 
331 ;  Parmeter  v,  Todhuntcr,  i  Camp.,  541  ;  The  Mary,  I  L.  R.,  Ad.,  13. 

*  The  Atlas,  2  Hagg.,  48  ;  The  Brig  Draco,  2  Sumner  (Am.),  157. 

•  Stainbank  v,  Shepard,  22  L.  J.,  Ex.,  341 ;  13  C.  B.,  418,  441 ;  The  Packet,  3 
MasoD,  255 ;  The  Zephyr,  i*.,  341 ;  Stainbank  v.  Penning,  20  L.  J.,  C.  P.,  226;  li 
C.  B.,  51. 

«  The  Atlas,  2  Hagg.,  48,  '  Code^e  Comm.,  327. 

>  Stainbank  v,  Shepard,  id,  mf. ;   WiDis  ».  Pahner,  7  C.  B.  (N.  S.),  361. 

*  Kleinwort  v.  The  Cassa  Mant.  of  Genoa,  lb,  sup,,  p.  157,  citing  The  Hamboig, 
2  Moo.  P.  C.  C.  (N.  S.),  289,  32a 
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leaking  and  in  want  of  repair,  and  they  tel^^phed  for  informa- 
tion, and  subsequently  wrote  to  know  the  state  of  the  cargo,  and 
the  master  failed  to  reply,  his  conduct  was  declared  "to  be  a 
strong  case  of  dereliction  of  duty,"^  and  it  is  established  law  that  a 
master  cannot  bottomry  a  ship  without  comniunication  with  his 
owner,  if  correspondence  be  practicable,  and  d  fortiori  cannot 
hypothecate  the  cargo  without  the  assent  or  instructions  of  its 
owner,  if  an  express  authority  or  direction  is  really  attainable.* 

If  his  necessities  are  too  peremptory  to  allow  him  to  wait, 
he  can  act  at  his  own  peril,  justifying  by  reasonable  prudence 
his  proceeding  without  communication.  It  is  established  by  some 
authorities,  and  was  for  a  time  believed  settled,  that  the  master  had 
on  this  account  no  authority  to  hypothecate  the  ship  in  the  country 
in  which  the  owner  resides.  Especially  might  this  be  assumed  to 
be  the  law  in  modem  times,  while  the  telegraph  offers  such  facile 
means  of  communication.  But  there  is  no  hard-and-fast  rule  on 
this  point.  In  countries  where  it  is  difficult  to  communicate,  as  in 
Australia,  on  the  African  coast,  or  Spain,  the  geogfraphic  limit  would 
not  be  accepted  as  the  test.  The  validity  of  a  bottomry  bond,  it 
was  pointed  out  by  Lord  Stowell,  does  not  rest  on  the  circumstance 
of  its  being  executed  in  a  foreign  port,  but  upon  the  extreme  diffi- 
culty of  communication  between  the  master  and  his  owners.'  In 
this  case  a  bottomry  bond  was  considered  valid,  though  given  on  a 
Spanish  ship  at  Corunna,  the  owner  at  the  time  residing  in  Spain. 
And  in  a  subsequent  case  where  the  master  raised  money  on  the 
security  of  the  ship,  cargo,  and  freight,  in  order  that  he  might 
prosecute  his  voyage,  the  owner,  who  had  lived  in  Scotland,  being 
dead,  and  insolvent  in  estate,  and  the  personal  representative 
refusing  any  advance,  the  bond  was  affirmed.* 

As  already  pointed  out,  the  right  of  the  master  to  raise  money 
for  the  use  of  the  ship,  and  for  the  furtherance  of  the  objects  of 
the  voyage,  upon  the  ship  or  the  cargo  respectively,  are  not  the 
same*  The  master  is  the  appointed  controller  of  the  ship,  the 
appointed  agent  of  its  owner,  while,  on  the  other  hand,  he  has  only 
power  over  the  cargo  in  some  contingencies  of  unprovided 
necessity.  The  law  therefore  exercises  a  more  active  supervision 
in  the  case  of  cargo,  and  in  the  interests  of  its  owners,  to  see  that 
the  authority  of  the  master  is  properly  and  duly  exercised.  And 
where  the  bond  is  impeached,  the  court  will  investigate  the  bona 
fides  with  whith  it  was  undertaken,  and  would  in  all  cases  consider 
the  master  imperatively  bound  to  exhaust  all  ordinary  means  (if  there 
is  an  agent  of  the  ship  at  the  port  of  distress)  of  obtaining  assist- 

1  The  Hambuig,  Br.  &  L.,  Ad.,  253,  273;  2  Moo.  P.  C.C.  (N.  S.).  289,  3»; 
The  Bonaparte,  8  Moo.  P.  C.  C,  459,  at  p.  473  ;  The  Australasian  St.  Navi.  Co. 
V,  Morse,  4  L.  R.,  P.  C,  222. 

*  Kleinwort  V.  The  Cassa  Marittima  of  Genoa,  2  App.  C,  156,  157,  per  Sir  M. 
Smith;  Abb.  on  Ship.,  123  ;  Johnson  v,  Shippen,2  Ld.  Raym.,  9i82 ;  Bush  r.  Fearon, 
4  East,  319  ;  Blaine  v,  Tlie  Ch.  Carter^  4  Cranch.,  328  (Am.) ;  Pars,  on  Ship.,  voL  i, 
133,  and  p.  208,  V.  t,  ^,posL 

»  La  Ysabel,  i  Dods.  Ad.,  273.  *  The  Trident,  i  W.  Rob.,  29. 
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ance  from  such  agent,  before  resorting  to  the  unusual  or  extreme 
step  of  bottomry.^  And  a  bottomry  bond  could  not  ordinarily  be 
given  to  a  person  who  is  indebted  to  the  owners  in  respect  of 
the  ship,  because  the  payment  of  the  debt  might  obviate  the 
necessity  of  the  loan.*  And  advances  made  before  a  bottomry 
bond  is  in  contemplation  are  considered  to  have  been  made 
on  the  credit  of  the  owners.  But  such  bonds  have  been  upheld 
where  made  to  repay  prior  advances,  although  such  supplies,  sup- 
ported by  a  lien  created  by  local  law,  cannot  convert  a  transaction, 
based  on  personal  credit,  into  a  bottomry  transaction.*  The  point  in 
issue  in  such  cases  is,  whether  the  advances  were  made  on  the  credit 
of  the  ship  and  freight ;  and  it  is  sufficient,  even  if  the  bond  is  made 
subsequently,  that  it  appears  that  the  parties  originally  intended  the 
loan  to  be  on  such  security.*  And  if  the  local  law  creates  a  lien  on 
the  ship  and  freight  for  advances  made,  which  might  be  enforced  by 
arrest,  the  existence  of  such  a  lien  would  be  material  evidence  that 
the  money  was  originally  lent  on  ship  and  freight.*  There  is  ordinarily 
a  strong  presumption  from  the  general  adoption  of  the  civil  law  of 
the  existence  of  a  lien  in  foreign  ports,  and  the  Court  of  Admiralty 
will  assume  its  existence  unless  contradicted  by  plea;*  but,  if  sa 
put  in  issue,  the  law  must  be  established  by  evidence  ;  and  ordi- 
narily in  dealing  with  such  bonds  the  court  will  accept  slight 
evidence  where  from  the  fact  of  the  ship  being  in  a  strange  port, 
or  other  causes,  there  is  no  presumption  of  personal  credit.^  And 
if  the  bulk  of  the  money  was  advanced  on  the  security  of  the  ship, 
the  court  will  not  hastily  discredit  the  bond  on  the  ground  that 
some  prior  advances  have  been  made  before  it  was  given.* 

The  precise  form  in  which  a  bottomry  bond  is  drawn,  whether 
as  an  instrument  of  sale  or  of  mortgage,  is  of  small  moment ; 
but  it  ought,  as  far  as  practicable,  to  contain  and  express  all 
the  terms  agreed  on  by  the  parties.  As  they  are  usually  assumed, 
however,  to  have  been  drawn  by  commercial  men,  and  not  by 
lawyers,  the  same  rules  of  rigid  legal  interpretation  will  not  be 
applied,  as  in  the  case  of  ordinary  deeds.*  Where  the  distress 
of  the  ship  is  admitted  or  established,  and  the  absence  of  personal 
credit  is  not  denied,  there  is  an  inclination  to  favour  a  liberal  inter- 
pretation of  the  bond,  subject  to  the  ordinary  rules  of  construction 

*  The  Faiihful,  31  L.  J.,  Ad.,  81 ;  The  Olivier,  Lush,  487  ;  The  Nelson,  I  Hagg., 
Ad.,  169,  175 ;  The  Hero,  2  Dods.,  Ad.,  139;  The  Hersey,  3  Hagg.,  Ad.,  404,-  408. 

*  The  Hebe,  2  W.  Rob.,  146  ;  10  Jur.,  227 ;  4  No  Cases,  361. 

•  The  Laurel,  Br.  &  L.,  191  ;  33  L.  J.,  Ad.,  17 ;  The  Hersey,  3  Hagg.,  412 ;  The 
Hero,  2  Dods.,  147;  La  Ysabel,  I  id,^  2,^(i\  The  Augusta,  I  Dods.,  288;  The  Aurora, 
I  Wheat,  104  (Am.). 

*  The  Royal  Arch,  Swa.,  269 ;  The  Trident,  i  W.  Rob,,  34;  The  Hero,  2  Dods.« 
147  ;  The  Laurel,  ih,  sup,^  and  cases  in  n.  2. 

»  lb.'.  The  Vibilia,  i  W.  Rob.,  i. 

•  The  Laurel,  id. ;  The  North  Star,  Lush,  51 ;  The  Prince  George,  4  Moo,  P.  C.C.,  25. 
'  The  Gauntlet,  3  W.  Rob.,  82 ;  The  Cecilie,  40  L.  T.  (N.  S.),  200, 

»  The  Trident,  i  W.  Rob.,  34  ;  The  Vibilia,  I  W.  Rob,,  i ;  The  Royal  Arch,  Swa., 
269 ;  The  Jane,  I  Dods.,  466. 

•  The  Hero,  2  Dods.,  147 ;  La  Ysabel,  i  Dods.,  275  ;  The  Alexander,  id.,  280 ; 
The  Kcnnereley  Castle,  3  Hagg.,  7  ;  The  Vibilia,  i  W.  Rob.,  5  ;  The  Augusta,  I  Dods., 
287 ;  The  Rhadamanthe,  i  Dods.,  203  ;  The  Orclia,  3  Hagg.,  83. 
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applied  to  all  written  documents.  It  must  contain  the  terms  intended. 
It  cannot  be  explained  by  parol,  except  within  the  ordinary  rules,  to 
explain  patent  ambiguities.  It  should,  therefore,  set  out  the  occasion 
of  the  loan,  and  all  the  material  facts  concerning  the  ship,  her  burthen, 
the  extent  of  the  advance,  the  interest  to  be  paid,  the  dates  of  the 
commencement,  and  period  of  the  conclusion,  of  the  risk,  the  voyage 
in  progress,  or  in  contemplation,  and  that  payment  is  dependent 
on  the  sea-risk,  and  will  be  made,  if  the  ship  arrive  safely  at  her 
destination,  but  not  otherwise.^'  A  bond  will  not  be  declared  invalid, 
because  the  rate  of  interest  is  not  expressed,^  but  the  absence  of  such 
terms,  if  by  design,  may  raise  adverse  presumptions  that  a  sea-risk 
was  not  contemplated.'  So  if  it  describe  the  owners  as  personally 
bound  by  it,  although  such  a  stipulation  is  void,  the  instrument 
is  not  rendered  invalid  ;  and  if  items  are  inserted  which  are  not  the 
subject  of  bottomry,  or  which  have  been  the  subject  of  personal 
security,  the  bond  is  merely  bad  as  to  the  objectionable  provisions.* 
The  second  element  of  their  validity  is,  that  assuming  all  the  condi- 
tions antecedent  have  been  fulfilled,  as  the  necessity,  the  exhaustion 
of  personal  credit,  &c.,  the  bond  must  be  in  fact  dependent  on  sea- 
risk.  If  the  money  is  made  payable  in  any  event,  or  independently 
of  the  safe  arrival  of  the  ship,  the  transaction  is  not  one  of  valid 
bottomry.  The  Court  of  Admiralty  has  no  power  to  enforce  it 
The  lender  has  no  insurable  interest  under  it.*  The  money  is  ad- 
vanced on  the  ship  and  freight,  and,  if  they  are  lost,  the  security  for 
the  loan  is  gone.  It  must  therefore  be  subject  to  the  conditipn, 
that  the  bond  is  void  when  the  security  perishes,  or  is  a  total  loss. 
The  lender  may  secure  his  interests  in  the  adventure  by  insurance, 
and  he  may  even  provide  in  the  bond  that  the  borrower  shall  pay 
for  such  insurance  to  the  lender  * ;  but  such  amount  is  not  allowed 
to  form  part  of  the  money  covered  at  bottomry  rates  by  the 
bond.''^  The  total  loss  of  the  ship  is  an  actual  and  not  a  construc- 
tive total  loss,  and  such  a  loss  will  alone  discharge  the  borrower.' 
This  will  include  a  loss  by  capture,  if  the  ship  is  thereby  wholly 
lost ;  but  it  excludes  a  mere  detention .•  The  lender  is  not  entitled 
to  the  benefit  of  salvage.^®    The  conditions  of  sea-risk  must  be 

*  The  Nelson,  i  Hagg.,  169,  176;  Western  v.  Wildy,  Skin.,  152. 

*  The  Change,  Swa.,  240. 

*  The  Emancipation,  i  W.  Rob.,  124,  130 ;  The  Royal  Arch,  Swa.,  269. 

*  The  Tartar,  i  Hagg.,  Ad.,  i ;  The  Hero,  2  Dods,  147  ;  The  Augusta,  i  Dods.,  287  ; 
Caigo  ex  Sultan,  Swa.,  504 ;  5  Jur.  (N.  S.),  1060 ;  Stainbank  v,  Fenning,  20  L.  J., 
C»  P.,  22(>y contra, 

*  The  Alias,  2  Hagg.,  Ad.,  53 ;  The  Emancipation,  i  W.  Rob.,  124 ;  The  Royal 
Arch,  Swa.,  269;  Stainbank  v.  Fenning,  20  L.  J.,  C.  P.,  226,  11  C.  B.,  51  ;  Stam- 
bank  v,  Shepard,  22  L.  T.,  Ex.,  341 ;  13  C.  B.,  418;  Ladbroke  v,  Crickett,  2  T.  R., 
649,  651  ;  The  SUffordshire,  4  L.  R.,  P.  C,  194. 

*  The  Indomitable,  Swa.,  452;  Lucena  v.  Craufurd,  2  B.  &  P.,  N.  R.,  269; 
Goddart  ».  Garrett,  2  Vem.,  269 ;  Harman  v,  Vanha^ton,  2  Vem.,  717 ;  Am.  on  Mar. 
Ins.,  5th  ed.,  p.  40 ;  Anderson  v,  Morice,  10  L.  R.,  C.  P.,  609,  624. 

'  The  Boddingtons,  2  Hagg.,  426. 

*  Thomson  v.  Royal  Exchange  Ass.  Co.,  I  M.  &  S.,  30 ;  The  Catherine,  15  Jur., 
231 ;  The  Great  Pacific,  2  L.  R.,  A.  &  E.,  381  ;  2  P.  C,  516 ;  Bromfield  v.  Southern 
Ins.  Co.,  5  L.  R.,  Ex.,  192.  »  Joyce  v,  Williamson,  3  Doug.,  164. 

*®  Joyce  V,  Williamson,  1^. 
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observed  ;  therefore  if  the  ship  is  not  exposed  to  risk,  or  does  not 
proceed  on  the  voyage  for  valid  reasons,  the  lender  can  merely  re- 
cover his  advance  with  ordinary  and  not  maritime  interest.^  The 
obligation  on  the  master  is  to  proceed  on  the  voyage  agreed,  with- 
out unnecessary  deviation  or  delay.  If  the  master  fraudulently 
refuse  to  prosecute  the  voyage,  the  bond  becomes  at  once  due.  A 
deviation  rendered  necessary  for  the  purpose  of  repairs,  or  caused 
by  further  sea-perils,  does  not  impair  the  bond,  and  it  is  not  impera- 
tive that  the  ship  shall  have  arrived  at  the  port  of  final  or  ultimate 
destination,  before  the  bond  is  made  payable,  as  the  lender  may  take 
upon  himself  the  risks  of  a  voyage  out  or  home  merely,  but  the  place 
of  liability  must  be  the  final  port  on  that  specified  voyage.^  The 
interest  is  usually  high,  as  consequent  on  the  risk,  but  is  nevertheless 
lawful ;  but,  if  it  is  in  its  nature  unconscionable,  the  Ct.  of  Admiralty 
may  consider  and  revise  it,  although  such  a  course  is  not  usual, 
unless  it  is  clearly  unreasonable.* 

In  England,  owing  in  part  to  the  limited  territorial  jurisdiction 
of  the  Cts.  of  Admiralty,  which  had  chiefly  cognisance  of  such 
bonds,  such  bonds  were  not  considered  valid  if  made  on  a  British 
ship,  in  a  British  port,  with  the  consent  and  authority  of  the  owner, 
or  even  by  the  owner  himself.*  But  in  America  a  bond  given  by  a 
shipbuilder  on  a  ship  not  even  commenced  in  a  native  port  was 
upheld  ;*  and  the  master,  although  the  proposition  was  once  doubted, 
may,  under  certain  circumstances,  give  a  valid  bond  in  the  country 
of  the  owner's  residence,  where  there  is  no  power  of  communicating 
with  the  owner,  as  in  a  state  of  war,  or  where  the  owner  is  dead  or 
cannot  be  found.®  And  the  Judicature  Acts  and  the  extension  of  the 
maritime  jurisdiction  of  the  Cts.  of  Admiralty  in  England  by  the 
Admiralty  and  County  Court  statutes  have  removed  some,  if  not  all, 
of  the  technical  infirmities  incident  to  such  bonds,  and  it  may  be 
considered  that  where  no  geographical  limit  interposes,  the  un- 
provided necessity  and  bona  fides  existing,  and  being  apparent, 
and  the  money  not  being  otherwise  attainable,  this  approved  form 
of  maritime  security  will  be  always  upheld.^ 

•  The  Helgoland,  Swa.,  491;  Degailder  v.  Depeister,  i  Vem.,  263  ;  The  Annadillo, 

1  \y.    Rob.,   251 ;  Joyce  v,   WUliamson,  3   Doug.,    164 ;  The  Gt.  Pacific,  2  L.  R,, 
A.  &  E.,  381. 

*  The  Armadillo,  I  W.  Rob.,  255 ;  The  Hero,  2  Dods.,  142 ;  The  Staffbrdshirer 
4  I-.  R.,  P.  C,  194,  210,  see  The  Jacob,  4  C.  Rob.,  245. 

»  The  Zodiac,  i  Hagg.,  320 ;  The  Heart  of  Oak,  I  W.  Rob.,  204,  215  ;  The  Cognac, 

2  Haffl?.,  386 ;  The  Huntley,  Lush,  24. 

*  The  Bonaparte,  3  W.  Rob.,  298,  308;  Johnson  v,  Shippen,  2  Ld.  Raym,,  982,  963  ; 
Bosk  V,  Fearon,  4  East,  319;  The  Royal  Arch,  Swa.,  269;  Abb.  on  Ship.,  121  n., 
123.  It  is  otherwise  m  America :  Wilroer  v.  The  Smilax,  2  Pel.,  Ad,,  295,  n.,  Pars,  on 
Ship.,  vol.  I,  138. 

^  The  Brig  Draco,  2  Sumner,  157 ;  Selden  v,  Hendrickson,  i  Brock,  C.  C,  396  5 
but  there  are  not  wanting  authorities  that  there  is  no  jurisdiction  in  Admiralty  if  the 
vessel  is  hjrpothecated  in  the  home  port  by  the  owner ;  Forbes  v.  The  Brig  Hannah, 
Hopk.  99,  Bee  348 ;  Knight  v.  The  Attila,  Crabbe,  326,  and  affirmed  in  Circuit  Court, 
bat  not  reported ;  Hurry  v.  Ship  John  &  Alice,  I  Wash.  C.  C,  293. 

•  Lft  Ysabel,  I  Dods.,  273;  The  Trident,  i  W.  Rob.,  29;  Wallace  zr.  Fielden,  7 
Moo.,  P.  C.  C,  398;  Wilkinson  v,  Wilson,  8  Moo.,  P.  C.  C,  459. 

'  La  Ysabel,  id,\  The  Trident,  id.\  The  Lochiel,  2  W.  Rob.,  34;  Arthur  v.  ^arton, 
6  M.  &  W.,  138;  The  Barbara,  4  Rob.,  1, 
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Inasmuch  as  the  lender  is  bound,  to  ensure  the  good  faith  of 
the  proceeding,  to  make  due  inquiries  to  ascertain  that  supplies 
are  necessary,  and  that  they  could  not  be  obtained  by  means  of 
personal  credit,  the  fact  that  the  conditions  of  necessity,  distress, 
and  want  of  credit  are  ascertained,  is  a  necessary  element  of  validity 
in  the  bond.^  The  lender  is  bound  to  make  inquiry  if  he  can  do 
so  ;  but  if  he  cannot,  by  the  exercise  of  due  diligence,  obtain  all  the 
information  which  may  be  attainable  or  necessary,  a  comparative 
ignorance  of  fact  will  not  be  fatal  to  his  claim.^  Where  com- 
munication with  the  owner  is  practicable,  the  lender  on  bottomry 
should  take  due  precaution  to  ascertain  if  it  has  been  made,  and 
express  authority  has  been  given.^  And  this  necessity  for  caution 
is,  of  course,  much  greater  in  the  case  of  hypothecation  of  cargo> 
with  which  there  is  no  implied  authority  in  the  master  to  deal, 
except  under  very  exceptional  circumstances.  Formerly  a  large 
proportion  of  bonds  were  granted  in  consequence  of  advertise- 
ments ;  and  the  lender  made  no  more  than  ordinary  inquiry,  and 
was  often  wholly  dependent  on  the  information  supplied  by  the 
master.*  But,  in  these  days  of  telegraphic  communication,  the 
duty  cast  on  the  lender  is  greater,  and,  in  the  case  of  hypothecation 
of  cargo,  he  must  exercise  due  diligence  to  ascertain  that  the 
shippers  have  been  communicated  with,  if  such  communication  is 
practicable.^  But  where  a  ship  was  compelled  to  put  into  Key  West 
in  distress,  and  the  owner  of  the  cargo  lived  in  Minatitlan,  and  there 
was  no  regular  boat  for  the  conveyance  of  letters,  which  had  to 
travel  by  a  circuitous  route,  via  Havanna,  and  civil  war  was 
raging  in  the  Mexican  territory,  and  there  was,  in  addition,  no 
telegraphic  route,  it  was  held  that  the  communication  with  the 
owner  was  not,  under  all  the  circumstances,  a  condition  precedent 
to  the  validity  of  the  bond,^  and  it  was  upheld,  the  owner  of  the 
cargo  having  at  the  same  time  his  remedy  over  against  the  owner 
of  the  ship.''^ 

But  if  the  lender  who  advances  money  bond  fide  is  not  required 
to  look  beyond  the  elements  of  necessity,  distress,  and  the  absence 
of  credit,  to  establish  his  bond,  he  must  still  exercise  due  caution, 
as  the  presence  of  an  agent  of  the  ship  in  the  port  would  be  a 
strong  element  of  suspicion,  and,  if  it  were  within  the  possible  or 
probable  knowledge  of  the  lender,  would  invalidate  the  bond.®    But 

*  The  Maiy  Ann,  i  L.  R.,  A.  &  E.,  13;  The  Rhadamanthe,  i  Dods.,  204, 
«  The  Faithful,  31  L.  J.,  Ad,  82. 

»  The  Oriental,  7  Moo.,  P.  C.  C,  398 ;  The  Bonaparte,  8  Moo.,  P.  C.  C*,  459  ;  The 
Olivier,  Lush,  489;  The  Hambuig,  Br.  &  L.,  253;  2  Moo.,  P.  C.  C.  (N.  S.),  289; 
The  Austral.  St.  Naviga.  Co.  v,  Morse,  4  L.  R.,  P.  C,  222;  The  Lizzie,  2  L.  R., 
A.  &  E.,  254;  Acatos  v.  Bums,  3  Ex.  D.,  282,  and  cases  n.  5,  8,  infra, 

*  The  Hamburg,  32  L.  J.,  Ad.,  161  ;  Br.  &  L.,  253. 

*  La  Ysabcl,  I  Dods.,  274 ;  Kleinwort  v.  The  Cassa  Marittima  of  Genoa,  2  App. 
C,  156;  The  Onward,  4  L.  R.,  A.  &  K,  38 ;  The  Panama,  2  L.  R.,  A.  &  E.,  390^ 
3  L.  R.,  P.  C.  199. 

«  The  Lizzie,  2  L.  R.,  A.  &  E.,  254. 
'  Duncan  v.  Benson,  i  Ex.,  537  ;  3  Ex.  (Ex.  Ch.),  644. 

8  The  Faithful,  31  L.  J.,  Ad.,  81  ;  The  Oriental,  7  Moo.,  P.  C.  C,  398  ;  The  Prince 
of  Saxe-Cobouig,  3  Moo.,  P.  C.  C,  i ;  The  Onward,  4  L.  R.^  A.  &  E.,  38,  53. 
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he  is  not  under  any  obligation  to  watch  the  apph'cation  of  the 
money  when  advanced,  unless  he  has  reasonable  grounds  for  sus- 
pecting fraud,  nor  has  he  any  further  responsibility  as  to  the  dis- 
position or  expenditure  of  the  funds  advanced.^  He  neglects,  at 
his  peril,  to  ascertain  before  he  advances  his  money  that  it  is 
wanted  to  be  specifically  applied  for  the  use  of  the  ship  ;  ^  but  he. 
has  no  duty  to  ascertain  the  expediency  of  the  repairs  made,  nor 
to  follow  the  application  of  the  funds  lent,  nor  to  act  as  if  he  were 
a  borrower.  He  must  inform  himself  that  there  is  a  necessity,  and 
that  no  means  of  otherwise  obtaining  the  funds  are  available,  and 
that  no  agent,  consignee,  or  person  interested  in  the  ship,  its  owners, 
or  the  cargo,  would  be  willing  to  advance  funds  on  personal 
security  merely ;  and  the  fact  that  the  owner  of  the  ship  is  insol- 
vent, does  not  exonerate  the  master  from  giving  notice  to  him  as 
a  preliminary,  unless  he  has  been  judicially  declared  so,  in  which 
case  it  would  be  necessary  to  give  notice  to  the  assignees.' 

The  lender  may  be  the  agent  of  the  owners  or  the  consignee  of 
cargo,  if  he  be  not  indebted  to  the  owners  ;  *  but  ordinarily  there 
must  be  an  actual  advance  of  money ;  and  a  claim  by  a  creditor  of 
a  balance  of  account,  with  a  threat  of  arrest,  will  not  render  a 
bottomry  bond  valid,  nor  will  the  conversion  of  an  unliquidated 
into  a  liquidated  claim,  by  a  threat  of  arrest,  or  an  actual  arrest, 
although  it  might  happen  that  a  bond  fide  creditor,  who  advanced 
money  to  prevent  such  an  arrest,  would  be  able  to  support  such  a 
bond.*  If  the  lender  is  at  the  time  of  the  advance  in  debt  to  the 
owners,  the  bond  is  to  that  extent  invalid.* 

It  is  no  objection  to  the  validity  of  a  bottomry  bond  that  bills 
of  exchange  have  been  given  in  addition  for  the  same  debt  The 
bills  are  regarded  as  collateral  security,  and  payment  of  the  bills 
is  a  discharge  of  the  bond ;  '^  and  where  bills  were  given  to  the 
agents  of  the  ship  by  the  master,  the  agents  having  renounced  their 
position  as  agents  and  given  notice  that  they  would  make  no  further 
advances  on  personal  credit,  and  the  master  had  reasonable  oppor- 
tunity for  procuring  the  money  elsewhere,  a  bond  which  was  con- 
ditioned only  to  be  in  force  in  favour  of  the  lenders,  the  ship's 
agents,  if  the  bills  were  not  honoured,  was  upheld.®  And  a  bottomry 
bond  may  be  assigned,  and  is  available  as  a  security  in  the  courts 

*  The  Jane,  i  Dods.,  464 ;  The  Royal  Stuart,  2  Spk.,  258  ;  The  Orelia,  3  Hagg.,  S4  5 
Rocher  v.  finsher,  i  Stark.,  27. 

*  Gary  v.  White,  5  Bro.,  P.  C,  325  ;  Palmer  ».  Gooch,  2  Stark.,  428, 430^  per  Abbott, 
C.J. ;  The  Prince  of  Saxe-Cobourg,  3  Moo.,  P.  C  C,  I  ;  The  Orelia,3  Hagg.,  84. 

'  The  Panama,  2  L.  R.,  A.  &  E.,  390 ;  3  L.  R.,  P.  C,  199  ;  Scarreborrow  v,  Lyrins, 
Noy.,  95. 

*  The  Hero,  2  Dods.,  143  ;  The  Kennersley  Castle,  3  Hagg.,  I  ;  The  Alexander,  i 
Dods.,  278,  280 ;  The  Augusta,  I  itf.,  283 ;  The  Staffordshire,  4  L.  R.  P.  C,  204. 

*  The  Ida,  3  L.  R.,  A.  &  E.,  542  ;  The  Kamak,  2  L.  R.,  A.  &  E.,  289;  The  Aurora, 
I  "Whcaton  (Am.),  96. 

*  The  Hebe,  2  W.  Rob.,  146 ;  The  Roderick  Dhu,  Swa.,  177. 

^  Stoinbank  v,  Shepard,  22  L.  J.,  Ex.,  341 ;  13  C.  B.,  418  ;  The  Onward,  4  L.  R., 
A.  &  E.,  38,  51  ;  The  Staffordshire,  4  L.  R.,  P.  C,  194,  204;  The  Jane,  I  Dods.,  466. 

^  The  Staffordshire,  4  L.  R.,  P.  C,  194,  204;  The  Nelson,  i  Hagg.,  169;  The 
Tartar,  i  Hagg.,  I ;  Stainbank  v.  Shepard,  22  L.  J.,  Ex., 341 ;  13  C.  B.,  418. 
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of  Admiralty  and  at  law,  and  might  be  made  the  subject  of  a 
counter-claim  and  set-off,  since  the  passing  of  the  Judicature  Acts.^ 

Where  several  bonds  have  been  given  on  the  same  ship  and 
freight,  and  on  the  same  voyage,  they  take  rank  in  inverse  order  of 
date.  Subject  to  the  rule  that  due  diligence  must  be  exercised  in 
enforcing  this  class  of  security,  the  last  becomes  first,  the  first  last 
The  preference  of  the  later  security  is  that,  necessity  being  the  basis 
of  all  such  bonds,  it  must  be  presumed  that  the  later  were  necessary 
to  keep  alive  and  preserve  the  security  of  the  first.*  And  this  rule 
has  been  adopted  where  two  bonds  were  given  at  the  same  port, 
one  being  only  a  few  days  later  in  date  than  the  other ;'  but  where 
there  was  some  degree  of  concert  and  privity  among  certain 
lenders,  so  that  the  different  loans  appeared  in  the  nature  of  one 
transaction,  payment  was  directed  pro  rata^  And  where  there  are 
conflicting  claims,  the  assets  are  marshalled  and  distributes  on  rules 
of  equity  and  good  conscience. 

Where  the  master  binds  himself  personally,  as  well  as  the  ship 
and  freight,  the  ordinary  rule  is  that  the  bottomry  bondholder  has 
priority  of  claim  on  the  proceeds  of  the  ship  and  freight,  even  over 
the  master  for  his  wages,  where  the  bondholder  would  be  prejudiced 
by  the  master*s  earlier  payment ;  ^  but  where  a  master  gave  bonds 
on  ship,  freight,  and  cargo,  binding  himself,  and  the  payment  of  the 
bonds  would  have  exhausted  the  ship  and  freight,  and  the  master's 
claim  in  rem  would  have  been  defeated,  as  his  wages  and  disburse- 
ments created  no  lien  as  against  the  cargo,  it  was  decided  that  the 
master's  claim  should  have  priority  over  the  claims  of  the  bond- 
holders, and  that  the  assets  between  them  should  be  marshalled;* 
and  where  the  master  was  part-owner  and  had  made  a  similar  bond, 
and  the  ship  and  freight  were  insufficient  to  satisfy  it,  and  the 
consignees  of  part  of  the  cargo  claimed  a  right  to  counter-claim, 
as  against  the  master  on  account  of  his  personal  responsibility,  it 
was  decided  that  the  owners  of  part  of  the  cargo  could  not  oppose 
the  master's  right  to  be  paid  his  wages  and  disbursements  in 
priority,  and  that  the  rule  that  he  is  liable  to  be  postponed,  if  he 
has  bound  himself  personally,  is  subject  to  the  limitation  that  it 
does  not  extend  to  cases  in  which  the  bondholder  would  not  be 
prejudiced,  and  the  right  to  counter-claim  was  disallowed.^ 

The  principle  of  these  decisions  was  distinctly  pointed  out  in  a 
recent  case,  as  follows : — 

"  If  a  master  by  the  terms  of  a  bottomry  bond  has  bound  himself,  as  well 
as  ship  and  freight,  for  the  payment  of  the  bond,  it  would  be  manifestly 
wrong  that  in  defeasance  of  his  own  contract  he  should  not  only  not  pay  the  bond 
himself,  but  obtain  out  of  the  proceeds  of  the  ship  and  freight  payment  of  his 
own  claims  against  the  owners,  leaving  the  bottomry  bondholders  unpaid.  Hence 

*  36  &  37  Vic,  c.  66,  s.  24,  sub-ss.  2,  3,  4,  7 ;  s.  25,  sub-ss.  6,  ii. 

*  The  Rhadamanthe,  I  Dods.,  20i  ;  The  Betsey,  ib,^  289 ;  The  Sydney  Cove,  2 
Dods.,  I ;  The  Eliza,  3  Hagg.,  87.  »  The  Betsey,  id. ;  The  Eliza,  id. 

*  The  Exeter,  i  C.  Rob.,  173  ;  The  Albion,  i  Hagg.,  333. 

*  The  Jonathan  Goodhue,  Swa.,  524 ;  Aldrichz/.  Cooper,  2  W.  &  Tud.  L.  C,  80;  The 
Feronia,  2L.  R.,  A.  &  E.,65  ;  The  Mary  Ann,  i  1^.,  8;  The  Darmg,  2  ib.^  260;  The 
Eugenie,  4  ib.,  123.  •  The  Edward  Oliver,  I  L.  R.,  A.  &  E.,  379. 

'  Under  s.  191,  M.  S.  Act,  1854;  The  Daring,  2  L.  R.,  A.  &  E.,  260. 
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the  rule  by  which  the  master's  claim  is  liable  under  those  circumstances  to  be 
postponed  But  this  rule  frequently  operates  with  great  severity  against  the 
master,  depriving  him  of  his  real  remedy  for  recovering  his  wages  and  disburse- 
ments, and  certainly  ought  not  to  be  carried  'beyond  the  exigency  of  the  case  ; 
that  is,  ought  not  to  be  extended  to  circumstances  where  the  bottomry  bond- 
holder would  not  be  prejudiced  by  the  master  being  paid  before  him." 

And  although  the  owners  of  the  cargo  bought  up  the  bonds  to 
obtain  priority  and  squeeze  out  the  claims  of  the  master,  the  Court 
decided  that  inasmuch  as  the  value  of  ship,  freight,  and  cargo  was 
sufficient  to  satisfy  the  bonds,  after  payment  of  the  master,  that  he 
was  entitled  to  priority.^ 

The  form  of  a  bottomry  bond  was  printed  in  the  appendix  to 
the  earlier  editions  of  Abb.  on  Ship.  In  this  form,  the  words  of 
the  loan  were — "  This  sum  is  to  run  at  respondentia  on  the  block 
and  freight  of  the  ship  Exeter,^  having  permission  to  touch,  stay 
at,  and  proceed  to  all  ports  and  places  within  the  limits  of  the 
voyage;"  on  this  followed  the  rate  of  interest,  that  the  sea- risks  were 
the  lender's,'  followed  by  words  of  mortgage  and  assignment,  with 
payment  "  at  or  before  the  expiration  of  ninety  days,  after  arrival 
of  the  ship ;  or  in  case  of  the  loss  of  the  said  ship,  such  an  average 
as  shall  by  custom  have  become  due  on  the  salvage."  This 
form  having  been  followed  as  to  this  latter  term,  it  was  contended 
in  a  case  in  which  the  ship  was  sold  at  an  intermediate  port,  being 
unable  to  conclude  her  voyage,  that,  the  ship  not  having  been  a 
total  loss,  the  lender  was  only  entitled  to  the  average  on  the  salvage 
by  this  stipulation.  The  court,  however,  decided  that  the  bond- 
holder was  entitled  to  the  entire  proceeds  ;  that  the  voyage  had 
been  voluntarily  terminated  by  the  master  at  an  intermediate  port, 
which  was,  under  the  circumstances,  equivalent  to  an  arrival  at  the 
port  of  destination  ;  and  the  court  declined  to  say,  what  would  be 
the  precise  eflPect  of  this  term,  where  the  ship  no  longer  arrives  as  a 
ship,  but  as  a  wreck.*  And  this  is  in  accordance  with  American 
decisions,  in  which  it  has  been  established  that,  when  the  voyage  or 
adventure  has  been  broken  up  and  terminated  by  a  third  party,* 
or  by  the  owner  or  master,  by  a  voluntary  and  unnecessary  act 
in  any  way  whatever,  as  by  needless  deviation,®  or  by  a  sale,^  or  by 
any  intentional  loss  of  the  ship,*  the  bondholder  is  entitled  to  the  full 

'  The  Eug^ie,  4  L.  R.,  A.  &  E.,  123;  at  p.  125,  citing  the  judgment  in  The  Ed. 
Oliver,  i  L.  R.,  A.  &  E.,  379,  at  p.  383. 

*  The  term  ** respondeniia  **  properly  applies  only  to  hypothecation  of  cargo;  Abb. 
on  Ship.,  p.  117;  The  Gt.  Pacific,  2  L.  R.,  A.  &  £.,  353  ;  The  Cargo  ex  Sultan, 
Sjnr.  (N.  S.),io6o. 

*  If  the  ship  is  lost  by  any  sea^risk  which  tbe  lender  does  not  take  upon  himself,  the 
debt  survives,  with  maritime  mterest,  accordine  to  the  Am.  authorities  (see  n.  6,  7, 8,  infra), 

*  The  Great  Pacific,  2  L.  R.,  A.  &  £.,  381.  Lord  Mansfield  stated  there  was  neither 
«dvage  nor  average  upon  a  bottomry  bond ;  Joyce  v.  Williamson,  3  Doug.,  164. 

•  Greely  v.  Smith,  3  Woodb.  &  M.,  236 ;  The  Armadillo,  i  N.  of  Cas.,  75 ;  The 
Elephanta,  15  Jur.,  1185 ;  The  Dante,  4  No.  of  Cas.,  408  ;  The  Catharine,  15  Jur.,  232. 

•  Harman  v,  Vanhatton,  2  Vem.,  717  ;  Western  v.  Wildy,  Skin.,  152 ;  Williams  v. 
Steadman,  ««/.,  345  ;  Wilmer  v.  The  Smilax,  2  Pet.  Ad.,  295. 

^  The  Brig  Draco,  2  Sum.,  157. 

•  Pope  V,  Nickerson,  3  Story,  465;  Thomdike  v.  Stone,  il  Pick.,  183;  Wallis  ». 
Cook,  10  Mass.,  510;  in  Wilmer  v.  The  Smilax,  supra,  the  master  pursued  another 
^<>y>S^  u^  it  was  held  that  the  lender  could  recover  his  money  back  at  once. 
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benefit  of  his  security.  If  the  master  destroy  the  ship  at  his  own  or 
the  owner's  instance,  there  would  be  a  remedy  against  the  wrong- 
doer for  what  it  might  be  worth  at  law ;  and  it  might  be  that, 
where  a  ship  was  sacrificed  or  lost  by  the  negligence  of  the  master, 
he  would  also  be  liable,^  If  the  owner  sells  a  wrecked  or  injured 
ship  because  it  will  cost  more  than  she  is  worth  to  repair,  this  is  not 
a  total  loss  as  against  the  bondholder,^  but  a  voluntary  termination 
of  the  voyage.^  And  the  parties  may  stipulate,  it  would  seem,  that 
average  and  salvage  shall  be  payable  to,  and  be  payable  by,  the 
bondholder,  though  the  first  has  been  declared  inefficient  in  England. 
In  the  latter  case  he  contributes,  in  average  only,  on  the  value  of 
the  advance,  without  maritime  interest,  and  he  is  entitled  to  con- 
tribution and  salvage.* 

Ordinarily,  purely  maritime  contracts  are  governed  by  the  law  of 
the  flag ;  but  it  may  also  happen  as  the  result  of  the  contract,  or  from 
the  circumstances  and  nature  of  the  case,  that  the  law  of  the  forum 
will  be  preferred.  The  AdmiraltyDivision  is  not  bound  to  enforce  and 
administer  law  with  which  it  is  not  familiar,  and  which  is  foreign  to 
its  proceedings,  and  frequently  refuses  to  act  on  contested  principles 
of  jurisprudence  which  conflict  with  its  own  administration  of  justice. 
The  question  of  the  precedence  of  liens  is  determined  by  the  Lex 
Fori.*  The  rules  which  determine  their  precedence  may  be  generally 
stated  with  proximate  accuracy  only,  inasmuch  as  the  conflict  of 
equities,  under  ever  varying  circumstances,®  renders  any  precise 
analysis  of  the  rank  of  competing  liens  necessarily  imperfect 

They  may  be  assumed  to  rank  in  the  following  order : — ist 
.  Wages  of  the  mariners,'  subject  to  subsequent  salvage ;  ®  2nd. 
Damage  and  salvage  claims  subject  to  subsequent,  but  not  prior, 
wages  of  which  precedence  is  taken  ;  ®  3rd.  The  wages  and  dis- 
bursements of  the  master ;  ^"  4th.  The  bottomry  bondholder ; "  5tL 

*  The  Elephanta,  15  Jur.,  1 185  ;  Shipp.  Gazette,  13th  Nov.,  1851  ;  Pope  v. Nickcrson, 
3  Story,  465;  The  Catherine,  15  Jur.,  231. 

*  Thomson  v.  Royal  Exch.  Ass.  Co.,  I  M.  &  S.,  30;  The  Dante,  2  W.  Rob., 
427  ;  Ins.  Co.  of  Pennsylvania  v.  Duval,  8  Serg.  &  R.,  138  (Am.). 

>  The  Great  Pacific,  2  L.  R.,  A.  &  E.,  383.  Lawful  capture  is  an  admitted  total 
loss  :  Joyce  v,  Williamson,  3  Doug.,  164;  2  Park  Ins.,  627,  7th  ed. 

*  Gibson  v.  Philadelphia  Ins.  Co.,  i  Binn.,  405.  *  The  Union,  Lush,  137. 

*  The  Fair  Haven,  i  L.  R.,  A.  &  E.,  67  ;  The  Elpis,  4  L.  R.,  A.  &  E.,  I. 

'  The  Sydney  Cove,  2  Dods.,  13 ;  The  Madonna  d*Idra,  I  ib,,  40;  The  Repulse,  4 
N.  of  Cas.,  168;  The  Constancia,  4  N.  of  Cas.,  512,  521;  The  Hersey,  3  Hagg., 
407;  The  Union,  Lush,  137,  disapproving  the  implied  decisions  in  the  Mary  Ann, 
9  Jur.,  94;  The  Janet  Wilson,  Swab.,  261 ;  The  Jonathan  Goodhue,  Swab.,  524;  sec 
also  p.  217,  n.  4. 

8  The  Sabina.  7  Jur.,  182,  as  the  Selina,  2  N.  of  Cas.,  18 ;  The  Edina,  4  W.  R.,  91 ; 
The  Union,  Lush,  136. 

»  The  Benares,  7  N.  of  Cas.,  w/*^.,  50;  The  Linda  Flor,  Swab.,  309;  The  Aline, 
I  W.  Rob,   III ;  The  Bold  Buccleugh,  7  Moo.,  P.  C.  C,  267. 

>o  The  Salada,  Lush.,  545 ;  The  Fcronia,  2  L.  R.,  A.  &  E.,  65,  even  if  he  be  a 
Mrt  owner,  and  excepting  claims  he  has  made  himself  as  master  personally  liable  for ; 
The  Danng.  2  L.  R.,  A.  &  E.,  260;  The  Eugenie,  4  ib,,  123 ;  The  Mary  Ann,  \ib,y%\ 
The  Edward  Oliver,  I  ih,,  379 ;  The  Chieftain,  Br.  &  L.,  104. 

"  The  Selina,  2  N.  of  Cas.,  18.  Salvage  claim  takes  precedence  of  wages  earned 
before.  If  the  hypothecation  be  valid,  it  £is  a  preference  to  all  other  liens  except 
seamen's  wages.  The  Hersey,  3  Hajw. ,  407, 408 ;  but  see  The  Salacia,Lush,  545 ;  the  bond 
of  later  date  precedes  the  earlier;  T^  Betsey,  i  Dods.,  289. 
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The  possessory  lien  for  necessaries  supplied  by  a  shipwright,  acquired 
subsequently  to  the  bond ;  ^  6th.  Mortgagee  ;  ^  7th.  Claim  for 
necessaries  enforced  by  statute  and  by  process  in  the  Admiralty 
division.*  As  between  suitors  or  claimants  of  equal  degree  and  in 
pari  conditione,  the  Admiralty  division  will  also  give  priority  to  the 
suitor  who  first  obtains  a  decree.* 

Liens  created  by  benefits  conferred,  usually  rank  in  the  inverse 
order  of  their  attachment  on  the  res^  the  latest  in  time  being  the 
earliest  to  be  paid  ;  but  liens  created  by  wrongs  inflicted,  in  the  pre- 
cise order  of  attachment,  according  to  priority  of  date.  Thus, 
under  the  first  rule,  bottomry  bonds  are  paid  inversely  by  date,  the 
last  first,  and  the  later  bond  before  the  prior  mortgage,*  or  prior 
claim  for  salvage ;  •  but  a  later  salvage  claim  has  priority  over  a 
preceding  bottomry  bond.^  Pilotage  and  towage  usually  are 
allowed  to  rank  after  wages  and  bottomry.® 

The  liens  for  damage,  as  by  collision,  attach  at  the  instant  of 
collision,®  and  rank  against  ship  and  freight  adversely  to  the  owner 
or  mortgagee,  or  any  beneficial  charge  for  value  which  might  exist 
at  the  time  of  collision,  including  a  bottomry  bond,^®  and  also  before 
prior  wages,  prior  pilotage,  towage,  and  salvage.  Subsequent 
wages  in  the  case  of  foreign  ships,^^  subsequent  towage  and  pilotage, 
as  well  as  salvage,  precede  the  lien  for  damage.^* 

A  claim  against  a  ship  for  general  average  contribution  by 
English  municipal  law  is  a  personal  debt  only,  and  if  the  owners  of 
cargo  have  a  liquidated  demand  against  the  ship  for  its  share  of  an 
adjusted  average,  their  right  gives  them  no  lien  on  the  ship  by 
the  law  maritime.^ 

The  lien  on  the  ship  extends  to  freight,  even  if  not  named,  inas- 
much as  wherever  the  master  may  pledge  the  ship,  he  may  pledge 
the  freight  also,  and  the  freight  is  accessory  to  the  ship,^*  and  a  lien 
on  cargo  for  the  use  of  the  ship  also  binds  the  freight.** 

>  The  W.  F.  Safford,  Lush,  69.  *  The  Helgoland,  Swa.,  491. 

»  The  Ella  A.  Clark,  32  L.  T.,  Ad.,  2U  ;  Br.  &  L.,  32';  The  Pacific,  33  L.  J.,  Ad., 
I20 ;  Br.  &  L.,  243 ;  The  Troubadour,  I  L.  R.,  A.  &  E.,  302 ;  The  Neptune,  3  Knapp, 
P.  C,  94;  The  Two  Ellens,  3  L.  R.,  A.  &  E.,  345 ;  4  L.  R.,  P.  C,  161,  overruling 
TheSkipwith,  lojur.  (N.S.),  445;  The  Pieve  Superiore,  5  L.  R.,  P.  C,  482,  Ad.  C 
Act,  1801,  8.  6. 

*  The  Markland,  3  L.  R.,  A.  &  E.,  340 ;  The  Saracen,  2  W.  Rob.,  451 ;  6  Moo., 
P.  C.  C,  56;  The  Gustaf;  Lush,  506. 

*  The  Duke  of  Bedford,  2  Hagg.,  294 ;  The  Sydney  Cove,  2  Dods.,  I  ;  The  North 
Star,  Lush,  45  ;  The  Edmond,  tb,y  57 ;  The  Prince  George,  4  Moo.,  P.  C  C,  21  ; 
The  Hersey,  3  Moo.,  P.  C.  C,  79;  The  Ariadne,  i  W.  Rob.,  411  ;  The  Osmanli, 
3  W.  Rob.,  198 ;  The  Kamak,  2  L.  R.,  A.  &  E.,  289,  300 ;  Suinbank  v,  Penning,  20 
L.  J.,  C.  P.,  226,  232,  per  Jenris,  C.  J.,  ii  C  B.,  51,  80. 

«  The  Selina,  2  N.  of  C,  18.  '  The  W.  F.  Safford,  Ib.y  supra. 

*  The  Constancia,  2  W.  Rob.,  487  ;  4-N.  of  Cas.,  512  ;  ro  Jur.,  84^ ;  The  Mary 
Ann,  9  Jut.,  95 ;  The  Eliza,  3  Hagg.,  89 ;  The  Betsey,  i  Dods.,  289. 

»  The  Bold  Bucdei^,  7  Moo.,  P.  C.  C,  267 ;  The  Benares,  7  N.  of  Cas.,  Supp., 
50^  54. 

»Mrhe  Aline,  i  W.  Rob.,  Ad.,  ui,  1 18.  "  The  Linda  Flor,  4  Jur.  (N.S.),  172. 

"  The  Aline,  lb,,  sup. ;  Harmer  v.  Bell,  7  Moo.,  P.  C.  C,  267,  285. 

"  The  North  Star,  Lush,  45 ;  see  p.  232,  post,  n.  5. 

"  Abb.  on  Ship.,  117 ;  The  Gratitudine,  3  C.  Rob.,  240 ;  The  Jacob,  4  Rob.,  245,  and 
p.  181,  anii. 

»*  The  Constancia,  10  Jur.,  845  ;  The  Dowthorpe,  2  W.  Rob.,  79;  2N.  of  Cas.,  264. 


Digitized  by  VjOOQIC 


2l8  THE  LAW  OF  MERCHANT  SHIPPING. 

We  have  seen  that,  notwithstanding  the  extraordinary  agency 
conferred  by  necessity  on  the  master  as  to  the  hypothecation  of 
cargo,  the  courts  scrutinize  most  narrowly  the  circumstances  of  any 
hypothecation  made  without  communication  with  the  owner,  when 
that  is  practicable.  For  this  reason,  even  in  the  case  of  the  hypo- 
thecation of  the  ship  and  freight,  it  was  at  one  time  considered  that 
the  master  could  not  hypothecate  in  the  place  of  the  owner's  resi- 
dence, so  as  to  bind  the  interest  of  his  owners  without  their  consent; 
and  the  maritime  law  of  most  foreign  countries  is  to  this  effect^ 
But  mere  geographic  limitation  is  now  disregarded  in  the  case  of 
overwhelming  and  sudden  necessity.  There  appears,  however,  no 
instance  of  an  implied  authority  in  the  master  to  raise  money  by 
mortgaging  the  ship,*  or  by  assigning  the  freight  solely,'  or  by 
selling  the  whole  of  the  cargo  (if  undamaged)  ;*  nor  can  the  master 
engage  to  deliver  the  cargo  in  the  first  instance  into  the  hands  of 
the  agent  of  the  bottomry  bondholder,  without  giving  the  shipper 
or  his  representative  an  opportunity  of  taking  it  into  his  hands, 
upon  discharging  the  incumbrance.^ 

The  master,  it  must  be  borne  in  mind,  possesses  every  power 
for  the  employment  and  navigation  of  the  ship ;  but  he  has  not, 
unless  in  a  case  of  extreme  necessity,  authority  to  sell  the  ship,  and 
he  is  bound  seriously  and  deliberately  to  try  every  other  expedient 
to  raise  money  before  disposing  of  the  ship  or  any  part  of  the  cargo.* 
Several  of  the  foreign  ordinances  expressly  declare  that  he  shall 
not  sell  the  ship  without  a  special  authority  for  that  purpose  from 
the  owners  ;  at  the  same  time,  however,  authorising  him,  in  case  of 
necessity,  to  borrow  money  upon  the  credit  of  the  ship,  or  its 
furniture,  with  the  assent  of  the  crew.^  And  Lords  Hale  and  Holt 
are  reported  to  have  denied  the  authority  of  the  master  to  sell  any 
part  of  the  ship,  and  his  ability  to  convey  any  property  to  the 
buyer ;  •  but  other  authorities,  agreeing  with  the  "  Consolato  del  Mare," 


^  Abb.  on  Ship.,  123,  2nd  ed.,  141  ;  Hanseatic  Ordin.  of  1614,  tit.  6,  art.  i  ;  French 
Ordon.,  liv.  2,  tit.  i  ;  Du  Capitaine,  art  17,  and  liv.  3,  tit  5  ;  Emeri.,  torn.  2,  p.  424  ; 
Lister  v.  Baxter,  i  Stra.,  695 ;  The  Onward,  4  L.  R.,  A.  &  £.,  38,  56 ;  Wagstaff  v, 
Anderson,  see  Index  and  n.  6,  inf. 

*  As  (Hstinguished  from  its  hypothecation,  and  thos  to  create  a  personal  debt  against 
the  owner;  but  see  judgment  of  Erie,  J.,  in  Stainbank  v.  Shepard,  22  L.  T.,  Ex.,  341  ; 
13  C,  B.,  418,  444;  diss.,  The  Fruit  Preserver,  2  Hagg.,  181 ;  The  Highlander,  2  W- 
Rob.,  109 ;  The  Fortitude,  2  id.,  217,  221 ;  Benson  v.  Duncan,  3  Ex.,  644,  at  p.  656  ; 
Willis  V.  Palmer,  29  L.J.,  C.  P.,  194 ;  Stainbank  v.  Fenning,  li  C.  B.,  84. 

'  Willis  V.  Palmer,  id. ;  Johnson  v,  Shippen,  2  Ld.  Raym.,  984 ;  I  Salk.,  35. 

*  Duncan  v,  Benson,  i  Ex.,  537,  555,  3  Ex.,  644;  Van  Omeron  v.  Dowick,  2 
Camp.,  41  ;  Abb.  on  Ship.,  242,  and  p.  221,  n.  3,  pasi;  The  Gratitudine,  3  C.  Rob., 
240 ;  Hunter  V.  Prinsep,  10  East,  378. 

^  Johnson  v.  Greaves,  2  Taunt.,  344. 

*  Underwood  v.  Robertson,  4  Camp.,  138;  Abb.  on  Ship.,  p.  2;  Acatos  v.  Bums, 
3  Ex.  D.  (C.  A.),  282 ;  Cobequid  Marine  Ins.  Co.  v,  Barteaux,  6  L.  R.,  P.  C,  319; 
The  Kamak,  2 L.  R.,  P.  C,  505  ;  Dentin.  Smith  4  L.  R.,  Q.  B.,  414. 

^  Monumenta  Juridica,  voL  I,  p.  89;  vol.  2,  pp.  211,  433;  vol.  3,  p.  5;  vol  4, 
pp.  64,  268. 

^  Consolato,  ch.  106,  107,  Pard. ;  Tremenhere  v,  Tresillian,  i  Sid.,  112,  452; 
Bridgeman's  Case,  Hob.  1 1 ;  Johnson  v,  Shippen,  i6,  sup,  \  Reid  f .  Darby,  10  East, 
143  ;  The  Fanny  &  Elmira,  Ed.  Ad.  Rep.,  117. 
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considered  the  master  had  authority  to  sell  the  ship  if  worn  out,  or 
in  the  case  of  famine  or  urgent  necessity.^ 

The  urgent  necessity  necessary  to  make  a  sale  of  the  ship  by 
the  master  valid  on  his  implied  authority  merely,  must  be  con- 
sidered analogous  with  that  which  justifies  the  sale  of  cargo, 
although  the  ship  would  ordinarily  be  the  fund  on  which  to  draw 
before  touching  the  cargo,  unless  the  cargo  was  suffering  from 
inherent  vice.  It  has  been  said  by  a  learned  judge,  and  this  state- 
ment of  the  law  has  been  frequently  applied,  "  that  it  is  not  sufficient 
to  show  that  the  sale  was  bon&jide,  and  for  the  benefit  of  all  con- 
cerned, unless  it  be  also  shown  that  there  was  urgent  necessity  for 
its  being  resorted  to."*  And  the  American  courts  have  accepted 
the  presence  of  such  an  authority  under  circumstances  of  extreme 
necessity.  What  circumstances  of  necessity  will  justify  so  extreme 
a  step  must  be  determined  by  the  facts  of  each  case,  the  test  ordi- 
narily being.  Would  a  prudent  owner,  acting  on  the  spot,  have  adopted 
the  same  act  in  the  interests  of  all  concerned  ?  In  France,  the 
innavagabiliti  of  the  ship,  legally  established,  alone  enables  the 
master  to  sell.'  To  this  test  of  the  prudent  owner,  several  conditions 
seem  necessary — an  inability  to  prosecute  the  voyage,  and  the 
pressure  of  deterioration,  great  difficulty,  if  not  a  practical  impos- 
sibility, of  communication,  suggesting  sale  in  the  presence  of  deterio- 
ration, as  the  lesser  of  two  evils,  and  the  exhaustion  of  all  personal 
credit  of  the  master  and  owners,  together  with  the  practical  impos- 
sibility of  repairing.*  The  "  inability  to  prosecute  the  voyage,"  must 
be  considered  not  as  an  absolute  inabili^,  under  any  circumstances 
whatever,  but  as  an  inability  based  on  high  inexpediency,  because 
prudence  suggests  another  course.* 

And  the  same  rules  alone  will -justify  the  acts  of  any  substituted 
master,  as  the  mate,  who  is  hcRres  necessarius,  supposing  the 
captain  dead  or  as  having  deserted,  or  incapable  of  acting  from  any 
cause,  or  a  temporary  master  appointed  either  by  the  agents  of  the 
owner  of  the  ship,  or  of  the  shipper,  or  the  consignee,  under  a 
justifiable  necessity,  by  persons  whose  connection  with  the  cargo 
places  them  in  a  nearer  relationship  to  the  ship  than  any  one  else 
in  the  particular  port  where  appointed.®    And  the  British  Consul 


Sewell,  29  L.  J.,  Ex.,  350 ;  $  H.  &  N.,  728,  and  n.  2,  infr, 

*  Robertson  v.  aarke,  I  Bing.,  445,  450  ;  per  Ld.  Gilford,  C.J.  ;  Austral  St.  Navi. 
Co.r.  Morse,  4  L.  R.,  P.  C,  222 ;  Lloyd  v,  Guibert,  i  L.  R.,  Q.  B.,  115,  at  p.  124,  and 
p.  218,  n.  6u 

*  Code  dc  Com.,  art.  237  ;  Co.,  241,  390:  The  Kamak,  2  L.  R.,  P.  C,  505,  512, 
per  Sir  W.  Erie,  as  to  J^  **  necessity  ; "  Winsor  r.  The  Queen,  L.  R.,  i  Q.  B.,  394. 

*  The  Gipsy,  33  L.  J.,  Ad.,  195  ;  Hunter  v.  Parker,  7  M.  &  W.,  322 ;  The  Margaret 
Mitchell, 4 Jur.  (N.  S.),  1,193  >  "^^^  Glasgow,  Swab.,  145,  Mounts.  Harrison,  4  Bing., 
388 ;  Scull  V,  Briddle.  2  Wash.  C.  C,  150  (Am.). 

»  The  Australia,  Swa., 480 ;  13  Moo.,  P.  C.  C,  132  ;  Fanny  &  Elmira,  Ed.  Ad.,  117, 
118;  The  Eliza  Cornish,  17  Jur.,  738;  i  Spk.  E.  &  A.,  36;  The  Bonita,  30  L.  J., 
A<L.  145- 

*  The  Alexander,  I  Dod.,278,  281. 
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and  Vice-Consul  have  been  respectively  held  authorised  to  hypothe- 
cate the  ship  and  freight,  on  the  death  of  the  master  at  sea,  there 
being  no  one  else  to  take  charge  of  the  ship  and  cargo,  and  also  in 
appointing  a  master.^  And  in  the  case  of  the  death  or  a  change  of 
owners  of  the  ship,  the  master  in  charge  is  the  agent  of  the  sub- 
stituted owners ;  and  within  the  scope  of  his  employment,  or  until 
he  is,  in  fact,  superseded,  his  acts  are  binding  upon  the  new  owners.* 
Whether  the  new  owner  is  in  fact  his  principal,  and  at  what  time  he 
became  so,  will  be  determinable  on  the  facts,  and  will  be  subse- 
quently considered  in  dealing  with  the  question  of  necessaries  sup- 
plied.* And  where,  on  the  death  of  the  master,  the  first  mate 
succeeded,  the  power  to  hire  seamen  and  make  such  appointments 
as  were  necessary  for  the  navigation  of  the  ship  devolved  on  him, 
and  the  court  held  that  an  engagement  he  had  entered  into  to  pay 
the  wages  of  the  second  mate  to  an  ordinary  seaman  who  acted  as 
second  m^te  was  binding  on  the  owners,  and  that  he  was  entitled 
to  the  pay  of  a  master  on  his  becoming  captain.*  And  a  master 
was  allowed  to  debit  his  owner  with  the  expense  of  defending 
himself  on  an  unfounded  charge  of  murder  maliciously  brought 
against  him  by  two  of  the  crew,  and  also  with  a  sum  of  ;&io  which 
he  had  forfeited  by  entering  into  a  bond  to  prosecute  his  accusers 
for  perjury,  and  leaving  instead  of  prosecuting,  the  consequence  of 
remaining  to  prosecute  being  probably  a  detention  of  many  days, 
and  perhaps  weeks,  with  a  cargo  valued  at  ;£"  100,000.  The  court 
held  as  to  the  former  item,  that  it  was  within  his  duty  to  defend 
himself,  and  that  he  would  have  been  gjreatly  to  blame  if  he  had 
not  done  so.* 

The  master's  specific  duty  to  the  cargo  is  to  carry  it  safely  and 
securely.  In  cases  of  ultimate  extremity  he  may,  indeed,  throw 
the  whole  overboard,  to  save  the  ship ;  but  he  had,  it  was  conceived, 
no  power  to  sell  the  whole  cargo,  because  it  never  could  be  for  the 
benefit  of  the  cargo  that  the  whole  should  be  sold  to  repair  a  ship 
which  was  to  proceed  empty  to  the  place  of  its  destination.®  And 
although  the  master  may  jettison  cargo  in  the  imminence  of  danger, 
cargo  owes  no  general  duty  of  sacrifice,  and  the  captain  has  no 
power  to  sell  it,  on  a  mere  question  of  expediency,  and  if  he  sell  on 

*  The  Zodiac,  i  Hagg.,  320;  The  Cynthia,  16  Jur.,  748;  The  Kenneisley  CasUe, 
3  Hap.,  I  ;  Tlie  Rubicon,  /^.,  9 ;  The  Eliia  Cornish,  17  Jur.,  738. 

»  K)bins  V.  Power,  27  L.  J.,  C.  P.,  257 ;  Hanson  v,  Royden,  3  L.  R.,  C.  P.,  47. 

>  Myers  v.  Willis,  17  C.  B.,  77;  i8  «/.,  886 ;  25  L.  J.,  C.  P.,  39, 255  ;  Trewhella  v. 
Rowe,  II  East.,  435 ;  Chapman  v,  Callis,  30  L:  J.,  C.  P.,  241 ;  Young  v,  Brander,  8 
East.,  10. 

*  Hanson  v,  Royden,  3  L.  R.,  C.  P.,  47 ;  The  Providence,  i  Hagg.,  391  ;  The 
Tecumsch,  3  W.  Rob.,  146. 

»  The  James  Seddon,  i  L.  R.  A.  &  E.,  62. 

*  The  Gratitudine,  3  C.  Rob.,  263,  per  Ld.  Stowell ;  Abb.  on  Ship.,  242  ;  Freeman 
V.  The  East  Ind.  Co.,  5  B.  &  A.,  617;  Duncan  v,  Benson,  i  Ex.,  537,  557,  per 
Pollock,  C.B. ;  Buxton  v.  Snee,  i  Ves.  Sen.,  155  (1748),  per  Lord  Hardwicke,  Com. 
Dig.  Ad.  E.,  10 ;  Vlierboom  v.  Chapman,  13  M.  &  W.,  230,  239,  per  Parke,  B. 
The  Anc.  Sea  Laws  sanction  pledges  of  part  of  the  tackle  of  the  ship  upon  consultation, 
or  a  sale  of  some  of  the  cargo,  to  obtain  food;  Monumenta  Juridica,  vol.  i,  119; 
vol.  2,  239,457  ;  vol.  3,  5,  31 ;  vol.  4,  67,  268,  &c. 
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such  gfrounds  he  is  guilty  of  a  tortious  conversion.^  And  if  the 
shipper  waive  the  tort,  he  may  set  off  the  sum  for  which  the  goods 
were  sold,  against  the  demand  for  freight,  the  value  being  estimated 
not  at  the  port  of  delivery,  but  at  the  time  of  sale.^  But  this  rule 
was  afterwards  abandoned  in  favour  of  the  rule  of  the  maritime 
law,  that  the  value  of  the  goods  at  the  port  of  arrival  is  the  price 
which  the  shipper  is  entitled  to  receive  ;  *  but  where  the  ship  never 
reaches  her  destination  there  is  no  contract  to  pay  the  price  of 
similar  goods  at  the  port  of  delivery,  and  query  whether  the  owner 
of  the  goods  could  recover  the  price  at  which  they  were  actually 
sold.*  In  fact,  that  part  of  the  judgment  in  "  The  Gratitudine  "  which 
made  the  master  the  agent  of  the  shipper  was  modified,  and  the 
rule  established  that  he  is  a  borrower  from  the  shipper  on  behalf 
of  his  principal,  the  owner  of  the  ship,  whom  the  shipowner  is 
bound  to  repay.  The  master  has  authority  to  pledge  the  shipper's 
goods  for  the  safety  of  the  joint  adventure,  but  not  for  the  benefit 
of  the  shipowner  only.  In  cases  where  the  shipper  is  not  benefited, 
there  is  no  implied  authority  even  to  pledge,  and  the  act  would  be 
tortious.^  And  if  the  master  be  disabled  from  proceeding  in  the 
same  ship,  and  do  not  entitle  himself  to  the  entire  freight,  by 
sending  on  his  cargo  in  another  ship,  the  freighter  is  entitled  to 
his  goods  without  paying  freight,  pro  rata  itineris,  and  without 
paying  anything.  The  general  property  in  the  goods  is  in  the 
freighter ;  the  shipowner  has  no  right  to  withhold  the  possession 
from  him,  unless  he  has  either  earned  his  freight,  or  is  going  on  to 
earn  it  If  no  freight  be  earned,  and  he  decline  proceeding  to  earn 
any,  the  freighter  has  a  right  to  the  possession.^ 

And  the  course  of  modem  law  has  been,  in  circumstances  of 
inevitable  danger,  and  of  unprovided  necessity,  if  the  master  is 
acting  boitoL  fide  in  the  interests  of  all  concerned,  to  uphold  his 
authority  in  the  sale  of  an  entirexargo,  especially  where  it  is,  from 
its  condition,  imperilling  the  entire  adventure  of  the  voyage.  He 
may  thus,  where  the  cargo  is  decaying  or  putrefying,  check  further 
danger  and  loss  in  the  interests  of  the  freighter.  If  the  cargo,  sea- 
damaged,  can  be  re-dried  at  smaller  expense,  or  could  be  tran- 
shipped with  advantage,  and  in  the  opinion  of  a  jury  the  step  was  a 
prudent  one  to  take,  the  master  would  be  justified  in  adopting  that 

*  Van  Omeron  v.  Dowick,  2  Camp.,  42  ;  The  Onward,  4  L.  R.,  A.  &  E.,  38 ;  Acatos 
V.  Bams,  3  Ex.  D.,  282  (C.  A.) ;  Wagstaff  v,  Anderson,  see  Index. 

^  Campbell  v.  Thompson,  i  Stark.,  490. 

'  Abb.  on  Ship.,  370,  iithed.,  539;  Richardson  v,  Nourse,  3  B.  &  A.,  237,  239, 
per  Abbott,  C.J. ;  Duncan  v,  Benson,  I  Ex.,  537  ;  3  Ex.,  644 ;  Fletcher  v.  Alexander, 
3  L.  R.,  C.  P.,  375. 

*  Atkinson  v,  Stephens,  7  Ex.,  567 ;  Richardson  v.  Nourse,  ib,  sup, ;  Ewbank  v. 
Nutting,  7  C.  B.,  809. 

*  The  Gratitudine,  3  C.  Rob.,  240,  261  ;  Abb.  on  Ship.,  372 ;  Duncan  v,  Benson, 
I  Ex.,  537,  557,  per  PoUock,  C.B.,  3  Ex.,  644  ;  Notara  v,  Henderson,  7  L.  R.,  Q.  B., 
225,  at  p.  235  ;  The  Onward,  4  L.  R.,  A.  &  E.,38.  But  see  judgment  of  Parke,  B.,  in 
Vlierboom  V.  Chapman,  13  M.  &  W.,  239;  Ewbank  v,  Nutthi,  7  C.  B.,  797  j  Freeman 
V.  The  East  Ind.  Co.,  5  B.  &  A.,  617,  621 ;  per  Bayley,  J.;  The  Cargo  ex  Galam,  Br. 
&  Lush,  167. 

*  Hunter  v,  Prinsep,  10  East,  378.  . 
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course.  When  special  measures  are  required  to  avoid  or  lessen  a 
loss,  the  master  is  to  protect  the  interests  of  the  owners  of  the  cargo, 
as  their  representative,  under  their  direction  if  possible,  otherwise 
according  to  his  own  discretion,  giving  an  account  of  what  he  has 
done.^  The  duty  of  the  master  in  this  respect  is  not,  like  the 
authority  to  tranship,  a  power  for  the  benefit  of  the  shipowner  only 
to  secure  his  freight,  but  a  duty  imposed  upon  the  master,  as  repre- 
senting the  shipowner ^  to  take  reasonable  care  of  the  goods  entrusted 
to  him,  not  merely  in  doing  what  is  necessary  to  preserve  them  on 
board  the  ship,  during  the  ordinary  incidents  of  the  voyage,  but  also 
to  take  reasonable  measures  to  check  and  arrest  their  loss,  destruc- 
tion, or  deterioi;ation  by  reason  of  accidents.^  The  fundamental 
duty  of  the  master  towards  the  freighter  is  to  carry  on  the  goods 
entrusted  to  him  to  their  destination  in  the  ship  in  which  they  were 
laden  ; '  and  if  he  hypothecates,  the  cargo  cannot  be  resorted  to, 
until  the  ship  and  freight  are  exhausted,*  and  then  only  to  the 
extent  of  the  value  of  the  cargo.*  "  It  is  not  incident  to  any  con- 
tract of  carriage,  that  authority  should  be  given  to  the  shipowner, 
or  to  the  master,  to  deal  with  the  goods  in  a  manner  clearly  incon- 
sistent with  their  safe  conveyance  to  their  place  of  destination,  viz., 
to  sell  them  elsewhere."  • 

And  in  this  case  the  cai^o  was  of  salt,  which  had  been  wetted 
by  salt  water  and  was  perishing,  and  it  was  held  that  the  master 
was  liable  for  conversion  in  selling  the  salt  (acting  under  a  high 
degree  of  expediency  to  avoid  wasteful  expenditure)  by  auction. 
It  was  proved  that  the  cost  of  storing,  landing,  lightering, 
and  re-shipping  would  have  exceeded  a  total  loss ;  but  the  presiding 
judge  thought  the  master  was  not  justified  in  the  sale,  and  a  verdict 
passed  against  the  master  and  owner  jointly  for  the  conversion,  and 
the  damages  were  estimated  at  the  cost  price  of  the  salt,  and  the 
sum  which  the  plaintiff  had  already  paid  on  account  of  freight.  But 
it  is  apprehended  that  the  course  of  the  modem  decisions  would 
have  justified  the  master  on  the  ground  of  an  adequate  necessity. 

Thus  in  a  recent  case  in  the  Privy  Council,  the  court  held  that 
the  term  necessity  did  not,  when  applied  to  mercantile  affairs, 
mean  an  irresistible  compelling  power,  and  that  all  that  is  meant  is 
the  force  of  circumstances,  which  determine  the  course  a  man  ought 
to  take.  And  the  court  held  the  master  justified  in  selling  the 
cai^o  of  the  various  shippers,  which  was  wool  in  a  putrescent  state. 


235, 

241,243  ;  Lemont  v.  Lord,  32  Me.,  p.  388,  per  Kent,  J. 

*  Notara  v,  Henderson,  ib,  sup. ,  225,  235,  per  Willes,  J. ;  De  Cnadra  v,  Swann,  16 
C.  B.  (N.  S.),  772;  Vlierboom  v.  Chapman,  13  M.  &  W.,  230,  239,  per  Parke,  B.  ; 
The  Constancia,  2  W.  Rob.,  487;  Mordy  v,  Jones,  4  B.  &  C.,  394;  Philpott  v,  Swann, 
30  L.  J.,  C.  P.,  p.  360;  u  C.  B.  (N.  S.),  p.  281  ;  Hickie  v.  Rodoconachi,  4  H.  & 
N.,  455- 

'  Duranty  v.  Hart,  2  Moo.,  P.  C.  C.  (N.  S.),  289,  319,  per  Ld.  Kingsdown,  and 
cases,  p.  220,  n.  6,  p.  221,  n.  i. 

*  The  Pnsdlla,  Lush,  i  ;  see  The  Union,  Lush,  128,  at  p.  136,  and  p.  223,  n.  3,  pest* 

•  Wilkinson  r.  Wilson,  8  Moo.,  P.  C.  C,  459, 473. 

•  Ewbank  v.  Nutting,  7  C.  B.,  797,  808 ;  per  Wilde,  C.J. ,  and  cases,  p.  221,  n.  5. 
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and  liable  to  spontaneous  combustion,  and  that  without  communi- 
cation, he  being  at  Rockhampton,  in  New  South  Wales,  and 
unable  to  receive  or  obtain  instructions  in  any  reasonable  time.* 
The  duty  of  communication  is  positive  where  practicable,*  but  here 
it  was  not,  the  test  being  the  necessity  which  would  act  on  the 
mind  of  a  prudent  uninsured  owner.' 

The  master  is  at  liberty  to  tranship  the  cargo  under  necessity, 
and  if  he  tranships  will  be  protected,  if  it  is  in  the  opinion  of  a  jury 
the  proper  course  to  have  adopted  ;  but  he  is  not,  it  has  been  said, 
positively  bound  to  do  so.*  According  to  the  American  authorities, 
which  in  this  respect  have  placed  themselves  in  accord  with  the 
French  code  and  its  expositors,  the  master  may  not  only  do  so, 
but  must  do  so,  if  there  be  a  vessel  or  other  means  of  transport  to 
the  place  of  destination  within  reasonable  reach.*  It  has  never 
yet  been  decided  by  the  English  courts  that  it  is  a  positive  duty  for 
the  master  to  tranship;*  and  if  he  is  unable  to  send  the  cargo  on  in 
another  vessel,  the  American  authorities  agree  that  the  master  is 
not  liable,  and  that  he  is  entitled  to  his  full  freight  for  so  much  of 
the  cargo  as  may  be  delivered,  without  being  liable  for  his  inability, 
where  he  has  not  been  at  fault,  for  non-delivery  of  the  residue.''  It 
is  possible  that  this  duty  of  transhipment  which  is  bargained  for,  as 
a  privilege,  in  some  bills  of  lading  of  packet  companies,  would  be 
enforced  in  cases  where  owners  had  other  ships,  calling,  within  a 
reasonable  time,  at  the  port  where  the  cargo  is  lying.  The  question 
of  the  precise  duties  of  the  master,  as  to  transhipment,  have  been  at 
various  times  discussed  in  reference  to  a  general  ship*  and  to  a 
chartered  ship,®  but  there  have  been  no  definitive  decisions  by  the 
English  tribunals  casting  on  the  master  the  burden  of  such  an 
obligation. 

By  the  Rhodian  law,  the  laws  of  Oleron,  and  the  ordinances  of 
Wisbuy,  the  master  was  at  liberty,  but  was  not  bound,  to  tranship ; 
the  shippers  might  demand  the  goods  by  paying  a/w  rata  freight. 

^  The  Australasian  Steam  Navig.  Company  v.  Morte,  4  L.  R.,  P.  C,  222, 
Vlierboom  v.  Chapman,  13  M.  &  W.,  230. 

'  Durantj  v.  Hart,  2  Moo.,  P.  C.  C.  (N.  S.),  321,  correcting  the  judgment  of  The 
Bonaparte,  8  Moo.,  P.  C.  C,  459,  473;  The  Kamak,  2  L.  R.,  P.  C,  505,  512,  and 
cases,  j>.  218,  n.  6. 

•  dammell  v.  Sewell,  3  H.  &  N.,  617  ;  Morris z^.  Robinson,  3  B.  &  C,  196 ;  Freeman 
V.  The  East  Ind.  Co.,  5  B.  &  Aid.,  617  ;  Cannan  v,  Meabum,  I  Bing.,  243 ;  Reid  v. 
Darby,  10  East,  143. 

•  Tronson  v.  Dent,  8  Moo.,  P.  C.  C,  419,  455,  457,  and  cases,  n.  8,  mf. 

^  Parsons  on  Ship.,  vol.  i,  234;  Saltus  v.  The  Ocean  Ins.  Co.,  12  Johns,  107; 
Schieffelin  v,  N.  Y.  Ins.  Co.,  9  Johns,  21  ;  Searle  v.  Scovell,  4  Johns,  Ch.,  218,  222 ; 
Treadwell  v.  Union  Ins.  Co.,  6  Cow.,  270,  &c.  ;  Lemont  v.  Lord,  52  Me.,  365  (Am.)  ; 
Ordonnancede  la  Marine^  tit.  du  Frety  art.  il  ;  iimeri.,  tom.  I,  422 ;  Pardessus,  tom. 
3,  n.  644  ;  Code  de  Com.,  art  296. 

•  Shipton  V.  Thornton,  9  A.  &  E.,  314,  334,  per  Ld.  Denman,  C.J. ;  Rosetto  ». 
Gumey,  ii  C.  B.,  176,  188 ;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83. 

'  The  Brig  CoUenbe^,  I  Black.,  270  (Am.). 

•  Shipton  V.  Thornton,  9  A.  &  E.,  31 A ;  Tronson  v.  Dent,  8  Moo.,  P.  C  C,  419  ; 
Notara  v,  Henderson,  7  L.  R.,  Q.  B.,  225;  Blasco  v,  Fletcher,  32  Ln  J.,  C.  P.,  284; 
14  C.  B.  (N.  S.),  147. 

•  Cookv.  Jennings,  7  T.  R.,  381 ;  Hunter  v.  Prinsep,  10  East,  378,  394;  The 
Express,  3  L.  R.,  A.  &  E.,  597. 
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If  the  master  elected  to  complete  his  contract,  he  might  repair  the 
vessel,  if  he  could  do  it  speedily ;  and  if  this  was  not  practicable, 
he  might  hire  another  ship  to  complete  the  voyage.^ 

The  American  decisions  seem  to  have  established  that  where 
the  master  can  only  forward  the  goods  at  such  an  increased  rate  of 
freight,  that  the  shipowner  will  receive  no  benefit,  the  relation  of 
principal  and  agent  is  dissolved  as  to  the  fonvarding  of  the  goods, 
and  the  master  may  charge  the  consignee  of  the  goods  with  the 
cost  of  transhipment  and  of  extra  freight.*  The  rule  is  expressed 
that  the  master  must  tranship  if  he  can,  and  he  may  then  charge 
the  excess  of  the  cost  of  transhipment  over  the  agreed  freight  to 
the  owner  of  the  goods.'  And  when,  in  consequence  of  such 
increased  freight  and  charge,  the  consignees  refused  to  receive  the 
goods,  and  the  master  of  tihe  vessel,  into  which  it  had  been  tran- 
shipped, sold  it  at  less  than  the  amount  necessary  to  cover  his 
freight  and  sued  the  owners  of  the  first  vessel  for  the  balance,  the 
court  held  that  it  was  beyond  the  scope  of  the  master*s  duty  to 
bind  his  owners  to  a  losing  contract,  and  that  the  relation  of 
principal  and  agent  did  not  as  to  such  a  contract  exist*  Lord 
Tenderden  thus  deals  with  the  point : — 

"What  then  is  the  master  to  do,  if  by  any  disaster  happening  in  the  course  of 
his  voyage,  he  is  unable  to  carry  the  goods  to  the  place  of  destination,  or  to 
deliver  them  there  ?  To  this,  as  a  general  question,  I  apprehend  no  answer  can 
be  given.  Every  case  must  depend  upon  its  own  peculiar  circumstances.  The 
conduct  proper  to  be  adopted  with  respect  to  perishable  goods,  will  be  improper 
with  respect  to  a  cargo  not  perishable  ;  one  thing  may  be  fit  to  be  done  with 
fish  or  fruit,  and  another  with  timber  or  iron  ;  one  method  may  be  proper  in 
distant  regions,  another  in  the  vicinity  of  the  merchant ;  one  in.  a  frequented 
navigation,  another  on  unfiiequented  shores.  .  .  What  then  is  he  to  do  ? 
In  general,  it  may  be  said  he  is  to  do  that  which  a  wise  and  prudent  man  will 
think  most  conducive  to  the  benefit  of  all  concerned.*  In  so  doing  he  may 
expect  to  be  safe,  because  the  merchant  will  not  have  reason  to  be  dissatisfied ; 
but  what  this  thing  will  be,  no  general  rules  can  teach.  ....  Tranship- 
ment for  the  place  of  destination,  if  it  be  practicable,  is  the  first  object,  because 
that  is  in  furtherance  of  the  original  purpose  :  if  that  be  impracticable,  return, 
or  a  safe  deposit,*  may  be  ex[^dient  The  merchant  should  be  consulted,  if 
possible.'  A  sale  is  the  last  thing  that  ihe  master  should  think  of,  because  it 
can  only  be  justified  by  that  necessity,  which  supersedes  all  human  laws.^ 

If  goods  are  forwarded  under  a  bill  of  lading  in  a  general  ship 
which  cannot  complete  the  voyage,  it  is  doubtful  if  the  master 
is  bound  to  tranship  and  send  the  goods  to  the  place  of  destina- 

^  Monumenta  Juridica,  vol.  3,  p.  9;   vol.  4,  71,  loi,  269,  307,  421. 

*  Thwing  V.  Washington  Ins.  Co.,  10  Gray,  443 ;  Lemont  v.  Lord,  52  Maine,  365. 

*  Hogg  V.  Augosta  Ins.  &  Banking  Co.,  7  How.,  595,  609 ;  Searle  v,  Scovdl,  4 
Johns,  Ch.,  218  ;  Am.  Ins.  Co.  v.  Center,  4  Wend.,  45  ;  Momford  v.  Comm.  Ins.  Co.,  5 
Johns,  262;  Thwing  v.  Washington  Ins.  Co.,  lo  Gray,  443;  Lemont  v,  Loid,  52 
Maine,  365. 

*  Lemont  v.  Lord,  «/.,  p.  388,  per  Kent,  J. ;  compare  Notara  v.  Henderson,  7  L.  R., 
Q.  B.,  225,  at  pp.  231,  235,  per  WUles,  J. 

»  Christy  v.  Row,  1  Taunt.,  300,  313,  per  MansSeld,  Ch.  J. 

*  Liddard  v.  Lopes,   ID  East.,  5216;  Abb.  on  Ship.,  325. 

'  Wilson  V,  Millar,  2  SUrk.,  1 1  Abb.  on  Ship.,  24a,  243. 
8  Abb.  on  Ship.,  243. 
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tion  at  all  events.^  He  is  the  agent  of  the  shipper  only  in  the 
interests  of  the  owner,  and  so  far  as  is  necessar>'  to  the  trust  im- 
posed in  him ;  ^  but  he  and  the  owner  are  alike  responsible  to  the 
freighter  for  any  injury  to  the  cargo  that  might  have  oeen  prevented 
by  human  (reasonable  ?)  foresight  or  care,*  and  for  his  own  want 
of  skill  or  negligence,  and  that  of  the  crew,  as  for  damage  caused 
by  the  ship  sailing  in  fair  weather  against  a  rock  or  shallow  known 
to  expert  mariners.*  And  the  Am.  law  makes  the  owner  answer- 
able for  the  master's  wanton  and  wilful  acts,^  including  embezzle- 
ment, which,  being  a  crime,  might  be  supposed  to  be  excluded.* 
And  generally  the  maritime  law  makes  no  distinction  between  acts 
(not  piratical)  which  are  or  are  not  criminally  punishable,^  and  the 
owner  is  thus  rendered  liable  for  the  direct  consequences  of  every 
misconduct  of  the  master  committed  in  or  by  virtue  of  the  general 
authority  and  powers  delegated  to  him.® 

The  trust  imposed  in  the  discretion  of  the  master  in  positions  of 
emergency  and  novelty  will  also  be  upheld  where  he  has  acted  with 
prudence  and  caution  on  behalf  of  the  interests  intrusted  to  him. 
Thus  he  may  in  certain  cases  be  justified  in  deviating  from  his 
voyage,  or  in  remaining  in  port  after  the  proper  time  of  sailing,  in 
time  of  war,  upon  a  reasonable  apprehension  of  danger.  And  where 
this  was  done  justifiably,  the  expenses  of  the  delay  were  charged 
as  an  average  loss  upon  the  shipper.*  And  it  is  not  necessary  that 
there  shauld  be  "an  actual  operative,  restraint"  acting  on  the 
master  at  the  time — a  reasonable  apprehension  of  danger  suffices ; 
and  if  there  is  any  uncertainty  as  to  the  sailing  directions  given, 
the  master  is  justified  in  some  delay,  to  ascertain  specifically  what 
his  instructions  are,  before  running  into  danger.*®  And  present 
danger,  or  an  existing  blockade,  would  not  be  necessary  to  justify 
the  master  in  delaying  the.  completion  of  the  voyage,  and  remaining 
in  a  port  of  safety,  if  a  reasonably  prudent  man  would  not  sail ;  and 
presumedly  there  is  no  obligation  on  him  to  tranship  his  cargo 
to  another  ship  at  his  own  cost  and  expense,  unless  his  freight 

*  Shipton  V.  Thornton,  9  A.  &  E.,  314 ;  Tronson  v.  Dent,  8  Moo.  P.  C.  C,  419,  pp. 
455-7 ;  Notarazr.  Henderson,  7  L.  R.,  Q.  B.,  225,  231,  per  Willes,  J. ;  and  sec  p.  2$Oy post, 

*  Bcldon  V.  Campbell,  6  Ex.,  886,  889,  per  Parke,  B. ;  Douglas  v.  Moody,  9  Mass. 
(Am.),  548;  Gillett  r.  Ellis,  1 1  III  (Am.),  579;  Pars,  on  Ship.,  vol.  2,  18;  Webster  v. 
Seekamp,  4  B.  &  Aid.,  352 ;  Notara  v.  Henderson,  ib.  sup.^  at  p.  235. 

'  Abb.  on  Ship.,  244,  Nugent  v.  Smith,  i  C.  P.  D.,  19,  at  pp.  23,  34,  per  Brett,  J.  ; 
sidviiU^  on  App.,  p.  437,  per  Cockbum,  C.J.  ;  Laurie  v.  Douglas,  15  M.  &  W.,  746, 
contra, 

*  Abb.  on  Ship.,  245  ;  The  Thames,  5  Rob.,  Ad.,  365 ;  The  Patria,  3  L.  R.,  A.  &  E., 
436,  and  n.  6,  W^.. 

•  Ralston  z'.  The  State  Rights,  Crabbe,  22,  44;  and  see  The  Princess  Royal,  3  L.  R., 

A  4  E.,.  27,  41. 

•  Boucher  v.  Lawson,  Cases  Temp.  Hard.,  78,  193.  As  for  the  conversion  and  appro- 
priation of  the  money  of  a  deceased  passenger,  Malpica  v,  M*Kown,  i  La.  (Am.),  24)8. 

'  The  Druid,  i  W.  Rob.,  391,  401,  per  Dr.  Lushington;  The  Princess  Royal,  ib. 
sup, ;  but  see  Ralston  v.  State  Rights,  sup,,  con.^  and  see  pp.  239,  240,  post. 

•  The  St.  Juan  Baptista,  5  Rob.,  Ad.,  33  ;  The  Karasan,  Id.,  291 ;  Die  Fire  Darner^ 
Id.y  357  ;  Nostro  Signora  de  lo«  Dolores,  i  Dods.,  290 ;  The  Princess  Royal,  ib.  sup. 

»  The  St.  Roman,  3  L.  R.,  A.  &  E.,  583 ;  5  L.  R.,  P.  C,  301 ;   The  Express, 
3  L.  R.,  A.  &  E.,  597  ;  The  Heinrich,  Id.,  /^24,  505  ;  The  Teutonia,  Id.,  394. 
*®  Pole  V.  Cetcovich,  30  L.  J.,  C.  P.,  102  ;  9  C.  B.  (N.  S.),  430- 
15 
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pro  ratd  is  offered  ;  but  this  point  was  decided  on  the  authority  of 
the  German  law  on  the  subject.^  And  it  has  been  decided  in  the 
Adlty.  Division  that  a  reasonable*  apprehension  of  war,  where  no 
war  in  point  of  fact  exists,  when  it  immediately  ensues,  will  exone- 
rate the  master  from  liability  for  the  consequence  of  deviation  or 
detention :  also  that  belligerent  rights  do  not  accrue  upon  a  formal 
declaration  of  war,  but  upon  the  hostilities  which  the  aggressor  first 
offered,^  and  that  war  may  exist  de  facto ^  so  as  to  affect  the  particular 
subjects  of  the  belligerent  state,  either  without  a  declaration  on 
either  side,  or  before  a  declaration,  or  with  an  unilateral  declara- 
tion only.'  Thus,  a  master  who  could  have  entered  a  hostile 
port  on  the  afternoon  of  the  17th,  but  avoided  the  risk,  and  war 
was  declared  on  the  19th,  was  held  justified.  And  where  the 
consignee  refused  to  accept  delivery  of  goods  tendered,  on  the 
ground  of  their  dangerous  character,  and  because  their  landing 
was  forbidden  by  the  municipal  law,  the  master  was  required  to 
act  with  the  prudence  and  discretion  due  to  such  an  emergency. 
His  obligation  in  relation  to  the  cargo,  and  his  duties  of  bailment, 
do  not  cease  even  after  the  refusal  to  accept,  nor  does  the  obliga- 
tion to  act  in  the  interests  of  the  merchant  end  even  when  a 
reasonable  time  for  the  merchant  to  take  delivery  has  expired. 
And  if  it  were  more  prudent  and  economical  to  bring  the  goods 
back,  than  otherwise  to  dispose  of  them,  that  course  must  be 
adopted,  and  he  would  be  entitled  to  his  back  freight  in  such  case.* 
And  where  the  shipowner  fails  to  take  delivery,  in  this  country  the 
master  is  enabled,  by  the  provisions  of  the  M.  Shipp.  Amend.  Act,* 
to  land  the  goods  and  warehouse  them,  where  they  are  lawful  goods, 
and  maintain  his  lien  by  a  stop  order. 

And  where  the  sale  of  the  ship  appears  compulsory  and  inevitable, 
the  master,  before  resorting  to  so  extreme  a  measure,  is  bound  to 
exhaust  all  the  means  in  his  power,  to  raise  funds  for  repairs,  and 
to  avert  this  disaster.*  The  implied  obligations  of  necessity  and 
prudence  previously  imposed  were  indeed  summarised  by  Sir  H.  S. 
Keating,  in  the  question,  "  Has  he  resorted  to  all  the  measures 
within  his  reach,  and.  exerted  himself  with  sufficient  promptitude 
and  enei^  to  justify  the  sale  of  the  vessel  ? "' 

The  flag  of  the  ship  is  notice  to  all  the  world  that  the  master's 
authority  is  that  conferred  by  the  law  of  that  flag,  and  that  his 
mandate  is  contained  in  the  law  of  that  country,  with'  which  those 
who  deal  with  him  must  make  themselves  acquainted  at  their 
peril*    A  further  consequence  of  the  trust  imposed  in  him  is,  that 

»  The  Express,  3  L.  R.,  A.  &  E.,  597,  at  p.  605 ;  The  Heinrich,  IcLy  424,  505  ; 
Teatonia,  /</.,  394  5  sec  also  Atwood  v.  ScUar,  4  Q.  B.  D.,  342. 

>  Phillimore's  Inter.  Law,  voL  3,  p.  87 ;  The  Teutonia,  3  73. ,  mpray  at  p.  409. 

'  The  Teutonk,  3  L.  R.,  A.  &  E.,  p.  409 ;  The  Nayade,  4  Rob.,  251  ;  The  Eliza 
Ann,  I  Dods.,  244;  The  Ariel,  11  Moo.  P.  C.C.,  at  p.  129. 

*  The  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134.  The  express  contract  here  was  to 
deliver  at  the  port  of  Havre  only  ;  at  p.  160. 

»  M.  S.  Act,  1862,  ss.  67  &  68  </  seq. ;  The  Encigie,  6  L.  R.,  P.  C,  306. 

•  The  Cobequid  Mar.  Ins.  Co.  v.  Barteaux,  6  L.  rI,  P.  C,  319;  Scoll  v,  Briddle, 
2  Wash.  C.C,  150;  and  cases,  p.  218,  n.  6,  ante, 

f  Id,,  319,  327.  •  Uoyd  V,  Guibert,  33  L.  J.,  Q.  B.,  241  ;  I  L.  R.,  Q.  B.,  115. 
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he  IS  forbidden  from  entering  into  private  contracts  which  are  adverse 
to  the  interests  of  his  owner  or  freighter ;  and  where  attempts  have 
been  made,  either  on  the  ground  of  custom  or  an  implied  agreement  or 
authority,  to  dispute  this,  the  claims  have  been  uniformly  frustrated.* 

We  have  already  pointed  out  that  the  master  enjoys  "every 
power  necessary  to  the  employment  and  navigation  of  the  ship."^ 
One  of  these  powers  is  that  of  charging  his  principals  with  the  cost 
of  repairing  their  ship,  and  the  price  of  stores  and  provisions  sup- 
plied for  the  use  of  it,  or  to  repay  money  advanced  for  these  pur- 
poses ;  and  this  he  may  effect  in  two  ways — by  creating  a  direct 
liability  against  them  personally,  or  indirectly  by  chai^ng  the  ship, 
the  remedy  being  a  suit  in  Admiralty  against  the  ship.  His 
character  and  situation  furnish  presumptive  evidehce  of  authority 
from  the  owners  to  act  for  them  in  these  cases,  as  on  other  contracts 
relating  to  the  beneficial  employment  of  the  ship,  and  liable  to  be 
rebutted  in  the  same  way,  by  proof  that  some  other  person,  as  a 
ship's  husband  or  agent,  had  authority  to  manage  for  them.  If 
this  fact  was  known  to  the  specific  creditor,  or  was  of  general 
notoriety,  and  impliedly  known  to  the  creditor  on  the  ground  that 
he  could  not  be  supposed  to  be  ignorant  of  it,  the  presumption  of 
authority  is  overruled. 

The  judgment  in  Rich  v.  Coe  has  already  been  adverted  to,  as 
stating — 

"  That  whoever  supplies  a  ship  with  necessaries  has  a  treble  security — i.  The 
person  of  the  master.  2.  The  specific  ship.  3.  The  personal  security  of  the 
owners,  whether  they  know  of  the  supply  or  not"  ' 

That  the  master  was  personally  liable,  as  making  the  contract,  and 
the  owners  because  they  choose  him,  and  that  this  judgment  has 
been  in  part  questioned  *  and  overruled.* 

The  creditorhas  not  thesecurityof  "thespecific  ship" except  under 
certain  limited  circumstances,  as  regulated  by  the  statute  law  and  by 
the  jurisdiction  of  the  Admiralty.  The  master  is  always  personally 
bound  by  a  contract  for  supplies  made  by  himself,  unless  he  takes 
care  by  express  terms  to  confine  the  credit  to  his  owners  only.*  But 
a  contract  for  necessaries  made  by  the  owners  themselves,  or  under 
circumstances  which  show  that  credit  was  given  to  them  alone, 
gives  the  creditor  no  right  of  action  against  the  master.'  And  the 
creditor  may,  by  election  or  otherwise,  give  credit  to  the  master 
only,  and  to  the  exclusion  of  the  liability  of  the  owners.  But 
ordinarily  the  owner  is  liable  on  all  the  contracts  of  the  master, 
which  the  general  public,  acting  without  notice  of  any  limitation  of 
authority,  would  be  justified  in  assuming  to  be  within  the  proper 
discharge  of  his  duties.     As  if  a  livery-stable  keeper,  or  a  horse- 

*  Thompson  v.  Havelock,  1  Camp.,  527 ;  Gardner  v.  M*Cutcheon,  4  Beav.,  534  ; 
Sballcross  v,  Oldham,  2  J.  &  H.,  609  ;  Diplock  v.  Blackburn,  3  Camp.,  43. 

■  At  p.   160,  ante. 

'  Rich  V,  Coe,  2  Cowp.,  636 ;  Farmer  v.  Da  vies,  I  T.  R.,  108. 

*  Priestley  v.  Femie,  34  L.  J.,  Ex.,  176,  per  Bramwell,  B. 

»  Frazer  v.  Marsh,  13  East,  238  ;  Westerdell  v.  Dale,  7  T.  R.,  306,  312  ;  Hoare  v. 
Clement,  2  Show,  338  ;  Husscy  v.  Christie,  9  East,  426 ;  13  Ves.,  594 ;  BuxtoD  v,  Soee^ 
I  Ves.,  154 ;  Wilkins  v,  Carmichael,  i  Doug.,  loi. 

*  Abb.  on  SMp.,  100.  ^  Farmer  v.  Davies,  i  T.  R.,  108. 
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dealer,  send  his  servant  to  a  fair  to  sell  a  horse,  and  expressly 
direct  him  not  to  warrant ;  yet,  if  he  do  warrant  it,  the  master  is 
bound,  because  of  the  general  authority  which  belongs  to  a  horse- 
dealer's  salesman :  but  it  would  be  otherwise  if  he  sent  a  stranger, 
because  that  stranger  would  not  be  acting  within  the  scope  of  his 
authority.^  So  that  the  principal  is  bound,  not  by  the  actual  but 
by  the  implied  authority  of  his  agent  in  relationship  to  the  general 
duties  of  his  employment,  and  the  secret  limitation  of  that  authority 
does  not  avail.^ 

There  is  a  limitation  of  another  kind  imposed  on  so  much  of  the 
master's  implied  authority  as  rests  on  the  maxim,  Quando  aliquid 
mandatur,  mandatur  et  omne  per  quod  pervenitur  nd  illud.  First, 
the  master  has  not  ordinarily  an  authority  to  make  his  principal 
liable,  where  that  principal  is  at  hand  himself,  or  is  so  near,  and  with- 
in means  of  communication,  as  to  be  reasonably  expected  to  interfere 
personally.  In  other  words,  he  cannot  bexiealt  with  as  an  agent, 
when  no  agency  is  needed.  It  has  consequently  been  held,  that  a 
master  has  no  authority  to  pledge  his  owner's  credit  in  Swansea,  the 
owner  residing  at  Llanelly  ; '  or  in  Newport,  Monmouthshire,  while 
the  owner  was  at  Plymouth  ;  ^  or  in  Newcastle,  while  the  owner  was 
at  Newport ;  ^  and  ordinarily  where  the  means  of  communication  are 
adequate,  and  there  is  no  immediate  necessity,  the  master  cannot 
bind  his  owner,  without  express  authority.®  The  question  is  for  a 
jury  whether,  under  all  tlie  circumstances  of  the  case,  it  is  reasonable  to 
suppose  that  the  master  had  authority  to  act  for  the  owners.^  And 
where  a  master,  wind-bound  at  Newport  in  Monmouth^ire, 
borrowed  five  pounds  to  obtain  immediate  supplies  of  necessary 
provisions,  the  owner  residing  at  Exeter,  the  authority  was  implied.® 
And  the  creditor  in  this  case  might  have  sued  the  master.  And 
ordinarily  he  may  elect,  where  the  implied  authority  is  established, 
whether  he  sues  the  principal  or  the  agent ;  but  he  cannot  sue  both.® 

Another  limitation  is,  that  the  master  has  authority  to  pledge  his 
owner's  credit  only  within  the  scope  of  his  employment,  or,  in  other 
words,  for  such  provisions  and  necessaries  in  stores,  &c.,  as  are 
requisite  for  the  due  prosecution  of  the  voyage,  considered  reason- 
ably and  by  fair  intendment,  and  for  the  money  necessary  to  pur- 
chase such  supplies,  when  credit  is  not  to  be  had,  or  the  money  is 


'  Fenn  v,  Harrison,  3  T.  R.,  757,  760,  per  Ashurst,  J.;  Kenyon,  C.J..  dub.\ 
Pickering  «f.  Busk,  15  East,  38,  45;  per  Baylcy,  J.,  as  a  horse-dealer's  servant,  not  a  livery- 
stable  keeper's ;  Howard  v,  Sheward,  2  L.  R.,  C.  P.,  148. 

*  As  to  the  frauds  and  torts  of  his  agent,  the  principal  is  also  bound,  if  within  the 
scope  of  his  authority  and  employment.  Shiriey  v,  Wilkinson,  i  Dougl.,  306,  n. ;  Lewis 
V,  Read,  13  M.  &  W.,  834 ;  Freeman  v.  Rosher,  18  L.  J.,  Q.  B.,  340 ;  Mackay  v.  Com- 
mercial Bank  of  New  Branswick,  5  L.  R.,  P.  C,  394 ;  Barwick  v.  English  Joint  Stock 
Bank,  2  Ln  R.,  Ex.,  259 ;  Swift  v,  Jewsbury,  9  L.  R.,  Q.  B.,  301 ;  8  Id.,  244. 

'  Johns  V.  Simons,  2  Q.  B.,  425.  *  Stonehouse  v.  Gent,  2  Q.  B.,  431,  n. 

»  Beldon  V.  Campbell,  6  Ex.,  &6. 

•  Arthur  v.  Barton,  6  M.  &  W  ,  138  ;  Gunn  v,  Roberts,  9  L.  R.,  C.  P.,  331  ;  Cunran 
V.  Wood,  15  L.  T.  (N.  S.),  592 ;  Wallace  v,  Fielden,  7  Moo.  P.  C.  C,  398,  409- 

'  Johns  V,  Simons,  A/.,per  Patteson,  J.  ;  Williamson  v.  Page,  i  C.  &  K.,  581. 

«  Edwards  v,  Havill,  14  C.  B.,  107  ;  Robinson  v.  Lyall,  7  Price,  592. 

»  Priestley  tr.  Femie,  34  L.  J.,  Ex.,  172  ;  Curtis  v.  Williamson,  10  L.  R.,  Q.  B.,  57. 
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needed  for  the  same  employment  of  the  ship  as  the  supplies.*  And 
although  it  seems  to  have  been  doubted,  in  an  early  case  in 
Chancery,  whether  any  such  implied  authority  existed,  as  would 
charge  all  the  co-owners,  without  some  evidence  of  express 
authority,  and  also  whether  the  rule  was  determinable  by  the 
ordinary  law  of  principal  and  agent,  it  had  been  previously  decided 
that  the  owners  were  liable  for  the  debts  of  the  master,  where  he 
had  received  the  money  to  pay  for  the  supplies  from  the  owners, 
but  became  bankrupt  and  did  not  apply  the  money  so  received  in 
payment,^  and  it  was  held  that  the  owners  were  liable,  "for  if  they  paid 
their  servant,  yet  if  he  paid  not  the  creditors,  they  must  stand  in- 
debted,"* which  certainly  placed  the  matter  on  the  footing  on  which 
it  now  stands. 

And  in  a  nisi  prius  case  before  Lord  Kenyon,  in  which  the 
master  had  borrowed  money  abroad  for  necessaries,  being  unable 
to  obtain  money  on  the  security  of  the  ship  alone,  it  was  held 
that  the  owners  were  personally  liable.*  To  establish  an 
authority  from  the  owners,  it  is  necessary  that  the  supplies 
furnished  by  the  master's  order  should  be  reasonably  fit  and 
proper  for  the  occasion,  or  that  money  advanced  to  him  for  the 
purchase  of  them  should  at  the  time  appear  to  be  wanting  for 
that  purpose.  The  contrary,  in  either  case,  would  furnish  a  strong 
presumption  of  fraud  and  collusion  on  the  part  of  the  creditor. 
The  proper  mode  of  ascertaining  what  is  necessary,  is  to  ask  what 
a  prudent  owner  would  himself  have  done,  had  he  been  present.* 
Th^  authority  of  the  master  is  to  supply  necessaries  ;  if  therefore  a 
person  trusts  him  for  a  thing  not  necessary,  he  trusts  him  for  that 
which  it  is  not  within  the  scope  of  his  authority  to  provide,  and 
consequently  he  has  no  right  to  call  upon  his  principal  for  payment. 
In  the  words  of  Lord  Ellenborough,  "  The  money  supplied  must 
not  be  understood  of  an  indefinite  supply  of  cash,  which  the  master 
may  dissipate,  but  only  so  much  as  is  warranted  by  the  exigency  of 
the  case,  as  for  the  payment  of  duties  or  other  necessary  purposes."* 
And  the  master  who  applies  money  of  his  own,  within  this  limita- 
tion, has  a  right  to  call  on  his  principal  to  repay  him.' 

The  Ct.  of  Admlty.  appears,  however,  for  a  long  time  to  have 
hesitated  to  extend  a  maritime  lien  to  money  expended  upon 
necessaries,  and  limited  the  lien  to  primarily  indispensable  repairs, 
anchors,  cables,  sails,  &c.,  when  immediately  necessary,  and  also  pro- 
visions, and  as  not  including  things  specifically  required  for  the 
voyage,  as  contradistinguished    from  necessaries  for  the  ship,®  and 

*  Beldon  v,  Campbell,  6  Ex.,  9!^,  per  curiam,    'Buxton  v,  Snee,  I  Ves.  Sen.,  154. 
'  Specring  v.  Degrave,  2  .Vera.,  643,  Eq.  Cas.  Ah,,  308  (1709)  (L.  C.  Cowper  pre- 
sumedly), Abb.  on  Ship.,  102;  Stewart  v.  Hall.  2  Dow.,  29. 

*  Evans  v,  Williams,  28  Geo.  3  *,  AbU  oil  Ship.,  103  ;  in  such  an  event  the  Con- 
solato  del  Mare  expressly  declares  lae  owners  not  to  be  personally  liable,  cap.  240,  ib, 

*  Abb.  on  Ship.,  io2  j  Webster  if,  Seekamp,  4  B.  &  A.,  352,  354,  per  Abbott,  C.  J., 
The  Riga,  3  L.  R.,  Ad.,  516. 

*  Abb.  on  Ship.,  107  ;  Rocher  t/.  Bujrir,  i  Stark.,  27  ;  Palmer  v.  Gooch,  2  Stark., 
428;  Webster  v.  Seekamp,  4  B.  &  A.,  352 ;  The  Riga.  3  L.  R.,  A.  &  E.,  516. 

'  Abb.  on  Ship.,  107  ;  Roccus,  Not,  34,  35  ;  Robinson  v.  Lvall,  7  Price,  592. 

*  The  Sophie,  i  W.  Rob.,  368. 
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in  this  manner  excluded  the  travelling  expenses  of  an  agent  to 
attend  a  trial  in  a  case  of  collision,^  as  not  a  necessary,  and  also 
excluded  money  advanced  to  a  master  to  pay  his  average  exp|enses, 
but  has  since  dealt  with  necessaries  for  the  ship  and  necessaries  for 
the  voyage  as  the  same,  and  accepted  Lord  Tenterden's  definition, 
and  the  test  of  what  a  prudent  man  would  deem  necessary  if  pre- 
sent, as  necessaries  ;  *  so  that  the  same  supplies  which,  under  the 
statute,^  would  give  a  lien,  are  those  which  the  master  has  implied 
authority  to  order  on  behalf  of  his  owner.* 

Thus  it  will  be  seen  that  the  nriaster  cannot  pledge  the  credit  of 
the  owner,  or  of  his  principal,  in  a  port  in  which  that  principal 
is  himself  resident,  or  has  an  appointed  agent  to  obtain  or 
give  the  credit  required.  If  the  owner  or  his  personal  agent  are 
at  the  port,  or  may  be  reasonably  expected  to  interfere  personally, 
there  must  be  some  special  custom,  of  an  express  authority,  or 
imminent  urgency  to  justify  such  an  implied  liability.* 

The  master's  duties  are  so  various,  and  dependent  on  the  parti- 
cular adventure  for  which  he  may  be  engaged,  that  any  attempt  at 
a  complete  analj'sis  of  the  functions  of  his  office  must  be  necessarily 
inadequate,  and  would  be  also  not  improbably  inaccurate.  He  is 
usually  appointed  with  theconfidenceorbelief  of  the  owners,  based  on 
their  experience  and  his  established  character,  that  he  possesses  the 
necessary  capacity  and  honesty  of  act  and  purpose  to  adequately 
fulfil  the  high  trust  reposed  in  him.  He  is  bound  by  the  law  to  act 
with  prudence,  good  faith,  and  discretion,  and  is  considered  an 
officer  so  far  accountable  for  whatever  is  confided  to  his  custpdy 
and  placed  under  his  control,  as  to  bind  his  owners  by  all  his  acts 
within  the  scope  of  his  duty,  rendering  them  liable  for  any  neglig- 
ence, wilfulness,  or  ignorance  he  may  be  guilty  of.* 

His  duties  as  agent,  in  relation  to  the  general  public,  involve 
under  certain  circumstances  the  employment  of  pilots,  under  statu- 
tory regulation,  and  as  a  measure  of  convenience  and  safety  in 
entering  certain  ports  and  havens  ; '  the  due  and  proper  loading  of 
his   ship ;  ^   the  preservation  of  discipline   among  the   crew   and 

*  The  Bonne  Amelie,  I  L.  R.,  A.  &  E.,  19. 

*  The  Aaltje  Willemina,  I  L.  R.,  A.  &  E.,  107.  '  3  &  4  Vic,  c.  65,  s.  6 

*  The  Riga,  3  L.  R.,  A.  &  E.,  516  ;  The  N.  R.  Gosfabrick,  Swa.,  344,  includ<s  meat ; 
The  West  FriesUnd  Swa.,  454,  456,  coals;  money  for  the  purchase  of  necessaries  was 
included;  The  Bonne  Amelie,  i  L.  R.,  A.  &  E.,  19;  The  Aaltje  Willemina,  Jd, ; 
Gunn  V. ^Roberts,  9  L.  R  ,  C.  P.,  331.  As  to  stevedore's  claim  being  a  necessary,  see 
Tl)e  George  T.  Kemp.,  2  Low.  (Am.),  484,  following  the  Riga,  id. ;  Paul  v.  The  Bark 
Ilex,  2  Wood,  229  (Am.). 

*  Arthur  V.  Barton,  6  M.  &  W.,  138, 143,  per  Lord  Abinger ;  The  Faithful,  3*  L-  J-»  Ad., 
81 ;  Gunn  v,  Roberts,  9  L.  R.,  C.  P.,  331.  A  recent  Am.  case  decides  that  the  presence 
of  the  owner  at  the  port  does  not  prevent  the  master  charging  the  ship  for  necessary  supplies ; 
Crawford  v.  Roberts,  50  Gal.,  235. 

*  Beawes,  Lex  Merc,  vol.  i,  155,  156,  6th  ed.;  Pars,  on  Ship.,  vol.  2,  p.  26,  n.; 
Omoa  &  Cleland  Coal  &  Iron  Co.  v.  Huntley,  2  C.  P.  D.,  464;  and  for  consequential 
damages.  The  Star  of  India,  i  P.  D.,  466. 

'  Beawes,  Lex  Merc.,  vol.  i,  203  a  sej. ;  The  Juno,  1  P.  D.,  135  J  M.  S.  Act,  1854, 
17  &  18  Vic,  c.  104,  ss.  370,  376 ;  The  Royal  Charter,  2  L.  R.,  A.  &  E.,  362 ;  Clyde 
Navig.  Co.  V.  Barclay,  i  App.  C,  790;  17  &  18  Vic,  c  104,  s.  388;  21  &  22  Vic, 
c.  9« ;  (Priv.  Act),  s.  128 ;  The  Princeton,  3  P.  D.,  90. 

Anglo- African  Co.  v,  Lamzed,  i  L.  R.,  C.  P.,  226 ;  Notara  v.  Henderson,  7  L.  R., 
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passengers,  if  the  ship  carry  this  species  of  freight ;  *  to  protect  all 
goods  confided  to  him ;  to  carry  with  the  utmost  diligence  from  the 
time  he  receives  them ;  ^  to  stow  them  securely,  so  as  to  maintain 
the  seaworthiness  of  the  ship  ;  to  keep  a  log,  and  record  all  that 
passes  in  the  ship  that  is  material  to  the  interests  of  his  owners ;  * 
to  fight  stoutly,  it  attacked  by  pirates.;*  to  protect  his  passengers, 
if  any,  from  annoyance  by  the  crew,  or  from  each  other ;  ^  to 
exercise  prudence  and  caution  in  entering  ports  or  nearing  land 
in  foggy  weather ;  •  to  maintain  "  a  good  look-out "  in  all  cases  of 
possible  danger ;  '^  and  in  case  of  accident,  sudden  calamity,  or 
adversity,  to  communicate  with  promptitude  with  his  principals 
and  owners.®  It  is  his  duty  also  to  maintain  his  accounts  with  clear- 
ness, and  keep,  as  far  as  practicable,  his  record  of  the  ship's  moneys 
entrusted  to  him  separate  from  his  own  ;  to  exercise  due  diligence 
and  promptitude  in  loading,  unloading,  and  proceeding  on  his 
voyage  ;  to  provide  all  proper  stores  and  medicines ;  and  to  avoid 
in  his  own  person,  and  by  his  personal  authority  over  his  crew,  any 
breaches  of  customs  regulations,  or  statutory  enactments,  which 
may  in  any  way  imperil  his  owners'  interests,  either  by  subjecting 
the  ship  to  detention,  or  by  imperilling  the  insurance,  increasing 
the  liability  of  his  owners  without  their  consent  first  obtained,  and, 
finally,  he  must  not  wilfully  act  in  any  manner  adversely  to  the 
interests  of  his  employers.® 

We  have  already  noted  among  the  extraordinary  powers  con- 
ferred on  the  master  while  acting*  in  his  ordinary  agency,  in  cases 
of  the  highest  danger  and  emergency — and  nothing  less  suffices — to 
jettison  part  or  all  of  the  cargo,^®  as  well  as  his  power  to  hypothecate 
and  even  sell  the  ship,  and  to  hyjpothecate  the  freight  and  cargo, 
wholly  or  in  part,  and  where  no  communication  with  the  owners  is 
practicable,  and  the  emergency  is  imminent,  to  raise  money  by  a 
bond  on  the  security  of  the  ship  and  freight.^^ 

Q.  B.,  225  ;  Hayn  v,  Culliford,  4  C.  P.  D.,  182  (C.  A.) ;  The  Nepoter,  2  L.  R.,  A.  &  E., 
375 ;  The  Duero,  id,,  393. 

»  Boyoev.  Bayliffe,  I  Camp.,  58;  Kingz'.  Franklin,  i  F.&F.,  360;  Reg.  z^.  L^gett, 
8C.  &P.,  191.  «  Gatliffev.  Bourne,  1 1  CL  &  F.,  45  ;  7  M. & G.,  850;  3M.&G., 

643  ;  Beawes,  vol  i,  6th  ed.,  156,  157. 

'  M.  S.  Act,  1854,  ss.  280,  281,  et  se^,\  s.  282  prescribes  the  matters  to  be  entered; 
8»  284,  the  penalties  for  offences  in  keepmg. 

•  22  &  23  Car.  2,  c.  II  ;  22  Geo.  3,  c.  25,  ss.  I  2,  3  ;  Boyce  v.  Bayliffe,  i  Camp., 
58,  60.  *  King  V,  Franklin,  I  F.  &  F.,  360;  Hannaford  v.  Hunn,  2  C.  &  P.,  148. 

•  The  Cynthia,  2  P.  D.,  52 ;  The  Glannibanta,  i  P.  D.,  283 ;  The  CosU  Rica,  3 
Sawyer  (Am.),  538;  The  Demetrius,  3  L.  R.,  A.  &  E.,  523. 

'  The  Pladda,  2  P.  D.,  34 ;  The  Glannibanta,  i  P.  D.,  283. 

•  Gladstone  r.  King,  i  M.  &  S.,  35  ;  Cobequid  Marine  Ins.  Co.  v.  Barteaux,  6  L.  R., 
P.  C,  319 ;  Anderson  v,  Morice,  i  App.  C,  713. 

»  ElweU  V.  Skiddy,  8  Hun.  (15  N.  Y.  S.  Co.),  73 ;  The  Princess  Royal,  3  L.  R., 
A.  &  £.,  41,  and  cases  cited  at  p.  45. 

^  He  may  select  what  articles  he  pleases  ;  he  may  determine  the  quantity ;  and  he  i& 
limited  to  no  proportion.  In  cases  of  extreme  necessity,  where  the  lives  of  the  crew  can- 
not otherwise  be  saved,  he  may  throw  the  whole  cargo  overboard.  The  Gratitudine,  3 
Rob.,  255,  2S7>  258  ;  Pars,  on  Ship.,  vol.  i,  p.  409,  n. ;  Abb.  on  Ship.,  343 ;  Story  on 
Agency,  s.  118. 

"  Cobequid  Marine  Int.  Co.  v.  Bartvaux,  6  L.  R.,  P.  C,  319:  Australasian  St. 
Navi.  Co.  V.  Morse,  4  L.  R.,  P.  C,  222;  The  Bonaparte,  8  Moo.,  P.  C.  C,  47 ;  Am. 
on  Ins.,  voL  2,  1104,  2nd  ed. ;  The  Cargo  ex  Sultan,  5  Jur.  (N.  S.),  1060 ;  The  Oriental, 
7  Moo.,  P.  C.  C,  408 ;  Gladstones.  King,  i  M.  &  S.,  35 ;  The  Glenmanna,  Lush.,  115 ; 
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This  latter  power  of  hypothecation,  on  the  authority  of  the 
"  Admiral  Law,'*  was,  at  a  comparatively  early  date,  recognised  in 
the  common  law  courts ;  ^  for  although  the  power  to  "  sell  the  ship  " 
was  doubted  by  Hale,  C.B.,  the  Court  conceded  — 

'  "That  the  Admiral  Law  is  reasonable,  that  if  a  ship  be  at  sea  and  take 
leak,  or  otherwise  want  victual  or  other  necessaries,  whereby  either  herself  be  in 
danger  or  the  voyage  defeated,  that,  in  such  case  of  necessity,  the  master  may 
impawn  for  money  or  other  things  to  relieve  such  extremities."* 

The  course  of  the  modem  Am.  authorities  suggests  that  the  general 
owner  of  a  ship  let  by  charter-party  is  not  liable  for  provisions  or 
voyage  supplies,  but  that  he  is  responsible  for  all  necessary  repairs 
of  the  vessel  itself.^  The  person  who  furnishes  necessaries,  or  who 
supplies  the  moneys  to  purchase  them,or  in  order  to  pay  custom-house 
charges,  &c.,  has  a  lien  or  privilege  upon  the  ship ;  and  this  tacit  or 
implied  hypothecation  or  impawning  o{  ^^  ship  extends  to  persons 
who  advance  money  to  pay  the  wages  of  the  crew  in  a  foreign  port, 
or  any  moneys  which  are  necessary  to  free  her  from  debts  which  are 
due  and  a  charge  on  the  ship.  And  such  person  is  subrogated  to 
the  rights  of  the  persons  whose  claim  he  satisfies — viz.,  the  seamen  . 
and  others.^  And  such  liens  exist  as  security  for  the  due  perform- 
ance of  lawful  contracts  of  affreightment ;  *  and  for  these  purposes, 
vessels  of  States  of  the  Union  other  than  that  in  which  the  supplies 
are  furnished,  are  foreign  ships.^ 

The  master  may  also,  under  circumstances  of  humanity,  deviate 
to  render  aid  or  salvage-service  to  the  distressed,  and  for  the  pur- 
pose of  saving  life,  in  this  respect  and  on  this  ground  alone,  the 
law  being  disposed  to  acquiesce  in  and  condone  what  would  be 
otherwise  a  breach  of  contract^  He  has  also  the  right  to  enforce,  in 
cases  of  general  average,  a  lien  on  the  freight  for  the  contributions 
of  the  owners  of  the  cargo.^  He  has  power,  under  certain  statutes, 
to  enforce  discipline  among  his  crew,  and  prevent  their  desertion  in 
foreign  ports,  and  generally  to  maintain  law  and  order  on  board,* 
and  to  hinder  any  conduct  which  may  have  the  effect  of  frustra- 
ting the  adventure  of  the  ship.  Thus,  on  £he  approach  of  an 
enemy,  he  has  an  almost  despotic  power,  and  has  the  right  to  assign 
the  particular  place  and  station  which  each  person  must  occupy, 


The  Atlas,  2  Hagg.,  48,  58  ;  The  Cc^nac,  Jb.^  377,  386.    As  to  the  power  of  the  master 
to  bind  in  the  home  port  for  necessaries,  see  Provost  v.  Patchin,  9  N.  V.,  235. 
^  Bridgeman's  case,  Hob.  11. 

*  Bridgeman's  case,  Hob.,  1 1 ;  Johnson  v.  Shippen,  2  Ld.  Raym..  982  ;  Holt.,  48. 

5  Swift  V,  Hall,  121  Mass.,  278 ;  following  Urann  v.  Fletcher,  I  Gray,  125 ;  Baker  v, 
Huckins,  5  Gray,  596  ;  Reynolds  v.  Toppan,  15  Mass.,  370. 

*  The  Tangier,  2  Low.,  7;  The  Grapeshot.  9  Wall,  129;  Thomas  v.  Osbom.  19; 
How,  29  ;  citing  The  Sophie,  I  W.  Rob.,  368;  The  Onni,  Lush.,  154;  The  W.  F. 
SaflFord,  tt/.,  69.  *  Oakes  v.  Richardson,  2  Low  (Am.),  123. 

*  The  George  T.  Kemp.,  2  Low,  477  ;  lb.,  p.  479. 

'  Lawrence  v.  Sydebotham,  6  East,  45  ;  Scaramanga  v.  Stamp,  48  L.  J.,  C.  P.,  478. 
The  Thetis,  2  L.  R.,  A.  &  E.,  365  ;  The  Waterloo,  2  Dods.,  433,  437- 

«  Simonds  v.  White,  2  B.  &  C,  805  ;  The  Cargo  ex  Galam.  Br.  &  L.,  181  ;  Kemp  v. 
Halliday,  i  L.  R.,  Q.  B.,  520  ;  35  L.  J.,  Q.  B.,  156  ;  The  Soblomsten,  i  L.  R.,  A.  &  E., 
293  ;  Scaife  v.  Tobin,  3  B.  &  Ad.,  523;  and  p.  217,  a»U^  n.  10. 

»  King  V,  Franklin,  I  F.  &  F.,  360;  Babcock  v.  Ttrrj,  97  Mass.,  482  (Am.) ;  13 
&  14  Vic,  c.  93;  M.  S.  Act,  1854,  ss.  249  «/x/^. 
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and  which  each  must  accept,^  passengers  no  less  than  the  crew  ; 
and  he  has  an  absolute  control  over  the  passengers  in  all  that 
is  necessary  to  the  safe  and  proper  conduct  of  the  vessel.  But 
in  every  instance  his  power  is  limited  by  the  necessity  of  the  case.^ 
His  powers  may  be,  as  in  this  instance,  for  the  time,  despotic,  but 
for  any  excess  or  abuse  the  persons  aggrieved  have  the  laws  of 
their  country  to  defend  them.^  If  he  allows  his  temper  or  any  vin- 
dictive passion  to  acquire  mastery,  either  in  the  infliction  of  a 
merited  punishment  or  correction,  or  in  the  application  of  restraint, 
he  will  become  liable.*  He  has  thus  power  to  punish  the  seamen 
and  mariners,  and  disrate  them  for  repeated  or  continuous  acts 
of  insubordination  and  misconduct,  but  not  for  a  single  act  of  negli- 
gence or  inefficiency.^ 

The  authority  of  the  master,  in  a  passenger  ship,  permits  him 
also  to  exclude  from  the  society  of  the  cabin  passengers,  and  the 
ordinary  dinner-table,  a  person  whose  conduct  is  unbecoming  a 
gentleman,  in  the  strict  sense  of  the  word,  or  which  is  likely  to 
cause  well-founded  apprehension  or  annoyance  to  other  pas- 
sengers. Any  threat  of  personal  violence  to  the  master,  or  such 
continued  oi* .  repeated  acts  of  insubordination,  or  impertinence,  as 
would  lower  his  authority,  or  bring  him  into  ridicule  or  contempt 
with  the  crew  or  passengers,  would  probably  justify  the  infliction  of 
a  reasonable  restraint  upon  the  offender.^ 

Although  the  master  cannot  charge  any  advance  made  by  him 
upon  the  ship,''^  or  make  his  personal  debt  a  charge,  he  has  a  lien 
upon  the  freight  for  his  wages  and  also  for  his  disbursements,  and 
his  claim  is  preferred  to  that  of  a  mortgagee  ;  such  lien,  moreover, 
being  statutory,  is  not  possessory  merely,  but  is  a  maritime  Hen,® 
and  preferred  to  that  of  material-njen,®  if  he  brings  a  suit  for  his 
wages  and  disbursements. 

He  is  bound  to  furnish  accounts  befor.e  bringing  his  action,^® 
and  it  is  his  duty,  when  his  transactions  extend  over  a  long  period 

*  Boyce  V.  Bayliffe»  i.Camp.,  58,  60;  King  v.  Franklin,  I  F.  &  F.,  360. 

'  See  as  to  limits  of  authority  conferred  by  necessity,  Bank  of  N.  S.  Wales  v.  Owston, 
4  App.  C,  270 ;  290 ;  and  cases  referred  to  m  ihe  judgment. 

»  King  V.  Franklin,  1  F.  &  F.,  360;  Reg.  v.  L^ett,  8  C.  &  P.,  191,  194,  per 
Aldcrson,  B. ;  The  Agincourt,  I  Hagg.,  271 ;  The  Lima,  3  Hagg.,  346,  349 ; 
Hannaford  v.  Hunn,  2  C.  &  P.,  148 ;  Warden  v,  Bailey,  4  Taunt.,  67 ;  Wall  v. 
McNamara,  cited  i  T.  R.,  536;  2  C.  &  P.,  157,  n. ;  Chamberlain  v.  Chandler,  3  Mason 
(Am.),  242 ;  Pearson  v,  Duane,  4  Wallace,  605. 

*  The  AjE^court,  Ha^,  271,  290, 

*  The  New  Phoenix,  i  Hagg.,  198;  The  Lady  Campbell,  2  Hagg.,  5,  14;  The 
Vibilia,  2  ib,,  228;  The  Gondolier,  3  ib.^  190;  The  Lima,  3  ib^  362. 

*  Ptendergast  v,  Compton,  8  C.  &  P.,  454 ;  The  Lima,  3  Hagg  ,  346,  363. 

'  Husseyv.  Christie,  9  East,  426;  13  Yes.,  Jun.,  594;  Wilkins  v,  Carmichael,  \ 
Doug.,  loi ;  Johann  Chnstoph,  Spink,  P.  C,  60;  but  see  2  P.  Wms.,  367,  n. ;  Abb. 
on  Ship.,  108. 

»  The  Mary  Ann,  I  L.  R.,  A.  &  E.,  8  ;  The  Feronia,  2  ib,,  65 ;  The  Eugenie,  4 
ib.,  123  ;  and  n.  7,  p.  195,  ante ;  The  City  of  Mobile,  4  L.  R.,  A.  &  E.,  191.  This  in  part 
accords  with  the  Am.  law :  Pars,  on  Ship.,  vol.  2,  25 ;  St.  Orleans  v,  Phoebus,  1 1  Pet., 
175.     But  he  has  no  lien  for  a  general  account;  Shaw  v,  Gookin,  7  N.  H.,  16  (Am.). 

*  The  Scio,  i  L.  R.,  A.  &  E.,  353.  By  the  law  maritime  he  has  a  lien  on  the  cargo  for 
demurrage,  even  if  it  is  not  stipulated  in  the  bill  of  lading ;  The  Hyperion*s  Caigo,  2  Low, 
93  (Am.);  Donaldsons.  M'Dowell,  1  Holmes,  290. 

»•  The  Fleur  de  Us,  i  L.  R.,  A.  &  E.,  49. 


Digitized  by  VjOOQlC 


234  THE  LAW  OF  MERCHANT  SHIPPING. 

of  time,  to  render  accounts  periodically,^  and  also  to  keep  for  safety's 
sake  all  moneys  of  the  ship,  as  far  as  possible,  separate  from  his 
own.^  He  must  bring  in  his  whole  account  for  wages  due  before 
attempting  to  charge  his  owners,*  and  in  a  suit  for  wages  he  has  the 
same  privilege  as  a  common  seaman  in  a  suit  under  the  M.  Ship.  Act* 
We  have  seen  that  he  has  power  to  pledge  the  ship  and  the  cargo, 
and  also  to  sell  the  latter  where  the  necessity  is  well  established 
and  no  communication  can  be  had  with  the  owners.*  He  has  also 
power,  where  a  ship  is  so  shattered  that  the  expense  of  repairing 
her  exceeds  her  original  value,  to  sell  bond  fide  in  the  interest  of  all 
concerned.  The  tests  of  the  proper  exercise  of  this  power  are  an 
urgent  necessity,  and  a  bond  fide  discretion  exhibited  for  the  general 
benefit.*  The  urgent  necessity  must  be  such  as  that,  after  every 
examination  of  her  condition,  after  every  exertion  in  his  power,  with 
the  means  at  his  disposal,  to  extricate  her  from  peril,  or  to  raise 
funds  for  the  repair,  he  has  no  alternative  left  him  but  to  sell  her  as 
she  is.''  He,  if  the  ship  is  insured,  can  only  act  as  a  prudent  owner 
would  have  acted,  if  uninsured  ;  but  if  a  sale  is  justified,  he  may 
render  the  insurers  liable  as  for  a  total  loss.®  The  "  urgent  and 
unprovided  necessity  "  must  be  actual,  and-  not  merely  apparent 

^  If  the  master  come  to  the  coDclusionto  sell  hastily,  either  without  sufficient 
examination  into  the  state  of  the  ship,  or  without  having  previously  made  eveiy 
exertion  in  his  power  with  the  means  then  at  his  dispo^  to  extricate  her  from 
the  peril,  he  will  not  be  justified  in  selling,  even  though,  the  danger  at  the  time 
appear  exceedingly  imminent** 

The  still  more  exceptional  power  delegated  to  him  as  the 
special  or  extraordinary  agent  of  the  owner  of  the  cargo,  which 
enables  him  to  sell  part  of  the  goods  on  freight,  or  even  hypothe- 
cate the  whole  of  them  by  a  respondentia  bond,  in  cases  of  over- 
whelming or  imminent  necessity,  has  been  already  adverted  to  as 
based  on  the  same  circumstances  of  exigency  as  bottomry.**  In 
these  cases  the  necessity  for  communicating  with  the  own^r  of  the 
cargo  is  paramount  when  practicable,  and  the  circumstances  must 
be  placed  before  the  owner  in  the  highest  good  faith.**  Where 
such  hypothecation  is  valid,  it  does  not  require  registration.** 

^  Topham  v,  Braddick,  i  Taunt.,  572 ;  l^dy  Ormond  v.  Hutchinson,  13  Ves., 
47,  53,        '  Massey  v.  Banner,  I  Jac.  &  W.,  241,  248  ;  Wren  v,  Kirton,  ii  Ves.,  377. 

»  The  Caledonia,  Swa.,  17.  *  The  Olive,  Swa.,  292 ;  p   233,  n.  8,  amU. 

'  Australasian  Steam  Navig.  Co.  v.  Morse,  4  L.  R.,  P.  C,  222 ;  Caigo  ex  Hambui& 
2  Moo.  P.  C.  C.  (N.  S.),  289 ;  The  Bonaparte,  8  Moo.  P.  C.  C,  459 ;  ITie  Kamak,  2  L.R., 
P.  C,  506;  Anderson  v,  Morice,  10  L.  R.,  C.  P.,  58, 5  i  App.  C,  713;  Dent  v. 
Smith,  4  L.  R.,  Q.  B.,  414;  lonides  v,  Univer.  Mar.  Co.,  32  L.  J.,  C.  P.,  174. 

'  Robertson  v,  Clarke,  i  Bing.,  445,  450. 

'  Cobequid  Marine  Ins.  Co.  v.  Baiteaux,  6  L.  R.,  P.  C,  319 ;  Phillip's  Ins.,  v6l.  2, 
pp.  248,  249.     See  cases  n.  11,  infra^ 

^  Cobequid  Marine  Ins.  Ca  v,  Barteaux,  6  L.  R.,  P.  C,  319,  324  ;  Am.  on  Ins., 
2nd  ed.,  1104;  Pars,  on  Ship.,  vol.  i,  p.  147,  p.  68  ;  Rankin  v.  Potter,  6  L.  R.,  H.  of 
L.,  83  ;  Atwood  v.  Sellar,  4  Q.  B.  D..  342. 

•  The  Cobequid  Marine  Ins.,  /</.,  319,  p.  329,  per  Sir  Henry  S.  Keating. 
»»  The  Cargo^a:  Sultan,  5  Jur.  (N.  S.),  1060 ;  The  Oriental,  7  Moo.  P.  C.  C,  408;  The 
Atlas,  2  Hagg.,  377 ;  The  Glenmanna,  Lush,  115,  and  pp.  219,  221,  ante, 

'^  Kleinwort  V.  Cassa  Marittimaof  Genoa,  2  App.  C,  156 ;  Acatosz;.  Bums,  3  Ex.  D., 
282 ;  Hopper  v,  Bumess,  i  C.  P.  D.,  137  ;  The  Onward,  4  L.  R.,  A.  &  £. ,  38  ;  Wagstaff. 
V,  Anderson,  1879,  C.  P.  D.    See  Addenda,  and  nn.  5  &  8>  «</.,  and  p.  235,  n.  !,/>«/. 
"  Exp.  N.  Western  Bank  v,  Slee,  15  L.  R.,  Eq.,  69. 
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Beyond  his  power  to  sell  and  pledge  and  give  good  title  to  the 
goods  of  others,  is  his  power,  under  certain  circumstances,  to  bind 
his  owners  by  contracts  for  wages,  or  for  increased  remuneration, 
made  with  the  crew,  in  instances  of  exceptional  danger,  and  which 
may  be  considered  similar  to  his  power  to  charge  his  owners  with 
bottomry  interest  or  salvage  and  towage  expenses.  The  contract 
of  service  entered  into  by  the  seaman  is  usually  made  with  and  en- 
forceable against  the  master,  and  involves  his  continuance  in  the 
service  during  the  voyage,  or  for  a  fixed  term,  as  well  as  his  obedience 
to  all  lawful  commands,  and  due  performance  of  such  duties  as  he 
has  engaged  to  fulfil.  Should  exceptional  events  arise,  or  the  ship's 
safety  be  imperilled,  the  master  has  no  power  or  authority  to  bribe 
the  seamen  with  his  employer's  money  to  fulfil  all,  or  any,  of  their 
duties,  because  they  have  ah-eady  contracted  to  perform  them.*  It 
may  sometimes  happen,  however,  that  under  circumstances  of  excep- 
tional danger,  as  where  the  ship  is  unseaworthy  or  short-handed,  or 
there  is  a  great  difficulty  in  obtaining,  labour,  as  at  some  of  the 
colonial  ports,  contracts  made  to  give  increased  or  even  unusual 
remuneration  to  the  men  have  been  upheld.  Thus,  during  the  gold- 
mining  mania  in  Australia,  when  it  was  almost  impossible  to 
obtain  mariners  in  voyages  from  the  southern  hemisphere  home  to 
Europe,  a  contract  made  by  the  master  to  induce  some  of  the 
seamen  to  stay  and  navigate  the  ship  when  the  majority  had 
deserted  was  supported,  although  the  men  were  under  articles  at 
the  time  to  serve  on  the  return  voyage.  Several  questions  of  fact 
were  left  for  the  consideration  of  the  jury,  one  being.  Could  the 
captain  have  obtained  additional  hands  by  reasonable  exertions  ? 
And  the  jury  found  that  it  was,  in  fact,  impossible  to  obtain  a 
necessary  complement  of  men  at  any  reasonable  price ;  and  also 
that  the  additional  remuneration  promised  was  voluntary,  and,  in 
their  opinion,  "  for  the  best  interest  of  the  owners."  It  was  con- 
ceded that  if  the  promise  had  been  made  at  sea  it  could  not,  under 
the  same  circumstances,  have  been  sustained,  as  the  men  could  not 
have  deserted  ; ,  but  being  made  in  port,  and  the  men  not  being 
bound  by  law  to  proceed  in  an  unseaworthy  ^  or  a  short-handed 
ship,  or  at  the  peril  of  their  lives,'  the  unusuad  circumstances  made 
the  bargain  valid  in  favour  of  those  more  honourkble*  or  law- 
abiding  persons  who  remained  to  perform  their  contract. 

Where  the  existing  circumstances  are  such,  that  the  original 
contract  may  be  said  to  be  dissolved,  and  the  master  has  complete 
power  to  act  voluntarily,  and  he  so  acts  in  the  interests  of 
his  employers,  the  new  agreement,  based  on  the  good  conduct 
of  the  mariners,  would,  if  for  the  best  interests  of  the  owners,  be 
sustained.*     Ordinarily  additional  labour,  risk,  or  exertion  does  not 

*  Harris  z/.  Watson,  Peake,   N.  P.  C,  72,  per  Ld.  Kcnyon ;  Harris  9,  Carter,  23 
L.  J.,  Q.  B.,  295;  The  Araminta,  iSJur.,  793. 

*  DayidsoD  v,  Todhunter,  Liverpool  Summer  Assizes,  1855,  before  Crowder,  J.,  cited 
aig.  in  Hartley  v.  Ponsonby,  26  L.  J.,  Q.  B.,  322,  324. 

'  Limland  v.  Stephens,  3  Esp.,  269 ;  Prince  Edward  v.  Trevellick,  24  L.  J.,  Q.  B., 
9 ;  4  El.  &  B.,  59 ;  The  Eliza,  i  Hage.,  1S2. 

*  Hartley  v,  Ponsonby,  26  L.  J.,  Q.  B.,  322  ;  7  E.  &  B.,  872. 
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entitle  the  mariner  to  increased  pay,  and  he  could  not  claim  it, 
while  his  term  of  service  under  his  articles  is  unexpired.  Thus 
where,  under  somewhat  similar  circumstances,  ten  of  the  crew  out  of 
twenty-eight  deserted  at  Melbourne,  leaving  the  ship  with  eighteen 
only,  and  the  master,  to  stop  the  desertion  he  found  going  on, 
agreed  to  increase  the  wages  from  £s  to  £6  per  month,  it  was  held 
that  the  contract  was  invalid,  although  made  in  port.  The  master 
had  power  under  the  13  and  14  Vic,  c.  93,  to  prevent  the  desertion 
at  Melbourne,  and  it  did  not  appear  that  the  ship  was  so  greatly 
short-handed  as  to  justify  the  enhanced  pay.  If  the  master  had 
been  in  such  a  situation  that  the  men  had  been  released  from  their 
articles,  the  substituted  contract  might  have  been  sustained  ;  but  as 
the  first  was  still  in  existence,  the  Court  affirmed  the  nonsuit.^ 

This  case  was  in  accord  with  a  preceding  case  before  Lord 
EUenborough,  who  held  that  an  agreement  to  pay  an  increased 
remuneration  was  void.  The  seamen  had  undertaken  to  do  all 
they  could  under  all  the  emergencies  of  the  voyage.  The  desertion 
of  part  of  a  crew  is  an  emergency  of  the  voyage  as  much  as  their 
death,  and  those  who  remain  are  bound  by  the  terms  of  their  original 
contract  to  exert  themselves.^  In  the  earlier  case  the  master  only 
agreed  to  divide  the  wages  of  the  men  who  had  deserted  among 
thpse  who  remained,  but  the  contract  was  held  void.  If  the 
seaman  had  engaged  to  perform  some  duty  •  foreign  to  his  contract, 
it  would  have  been  otherwise,  as  where  a  mariner  became  a  hostage, 
the  ransoming  of  the  ship  being  illegal,  on  the  promise  of  the 
master  to  pay  him  monthly  wages,  and  this  contract  was  en- 
forced against  the  owners,  although  they  abandoned  the  ship  and 
cargo.' 

If  the  character  of  the  ship  or  the  conduct  of  the  master  is  such, 
that,  on  the  ground  of  cruelty  or  otherwise,  the  men  would  be 
justified  in  deserting,  they  do  not  forfeit  their  wages  ;  but  there 
must  be  a  sufficient  or  reasonable  cause  or  excuse  to  entitle  them 
to  leave  the  ship.  Extreme  cruelty  or  inhuman  treatment  is  such  a 
cause,*  or  punishment  of  unreasonable  severity.*  And  where  the 
master  sailed  without  a  mate,  that  person  having  been  guilty  of 
drunkenness  and  misconduct,  it  was  held  that  no  wages  were  pay- 
able to  him  after  the  time  he  had  been  left  behind.^  And  if  a  cook 
or  steward  is  disrated  for  wasting  provisions  or  for  misconduct,  he  may 
elect  to  treat  this  as  a  rescission  of  the  contract,  and  his  remunera- 
tion will  depend  on  the  circumstances  of  his  good  or  bad  conduct.'^ 

»  Harris  v.  Carter,  23  L.  J.,  Q.  B.,  295  ;  3  E.  &  B.,  559;  Neilson  v.  The  Brig 
Laura,  3  Sawy.,  242.  As  to  the  master's  responsibility  for  the  wages  of  the  crew  as 
master,  see  Temple  v.  Turner,  123  Mass.,  125. 

>  Stilk  V.  Myrick,  2  Camp.,  317  ;  6  Esp.,  129 ;  The  Araminta,  18  Jur.,  793 ;  The 
Hermione,  3  Sawy.  (Am.),  80;  Neilson  v.  The  Brig  Laura,  2  Sawy.,  242. 

>  Yates  «/.  Hall,  I  T.  R.,  73. 

*  Limlandz^.  Stephens,  3  Esp.,  269;  The  Eliza,  i  Hagg.,  182;  Coffin  v.  Weld,  2 
Low  (Am.),  81. 

»  Prince  Edward  v,  Trevellick,  24  L.  J.,  Q.  B.,  9  ;  4  E.  &  B.,  59. 

" Button  V.  Thompson,  4  L.  R.,  C.  P.,  330 ;  Scott  v.  Rose,  2  Low,  381 ;  The  Magna 
Charta,  id, ,  136.  That  a  wound  encountered  in  the  service  of  the  ship  is  not  a  ground  of 
dismi<^,  Callon  v.  Williams,  2  id,  i,  nor  disease,  even  if  contagious  or  infectious 
Tomlinson  v,  Hewett,  2  .Sawy.  (Am.),  278.  "^  The  Hotspur,  2  Sawy.,  194. 
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The  shipowner  is  liable,  for  the  reasons  already  adduced,  for 
the  errors  of  judgment,  accidents,  casualties,  misfortunes,  negli- 
gences, omissions,  acts  of  defective  or  ineffective  execution,  delays 
inducing  loss,  and  incapacity  of  the  master.  He  profits  by  the 
advantageous  results  of  his  energy,  industry,  business  aptitude, 
labour,  enterprise,  and  zeal,  and  by  every  beneficial  act  of  service  ; 
and  he  must  also,  in  fairness,  receive  and  accept  the  disadvantage 
of  every  wrong,  error,  fraud,  or  mistake  which  is  committed  in  the 
course  of  the  service,  though  no  express  command  or  privity  be 
proved.  The  shipowner  may  not  have  authorised  the  partidilar 
act,  but  he  has  put  the  master  in  his  place  to  do  that  class  of  acts, 
and  he  must  be  answerable  for  the  manner  in  which  the  agent  has 
conducted  himself  in  and  about  his  principaFs  business.* 

Where  a  ship,  bound  from  Marseilles  to  London,  deviated  And 
returned  to  Gibraltar  to  tow  a  ship,  and  then  caused  injury  to  the 
vessel  in  tow  through  the  negligence  of  the  master,  it  was  held  that 
the  owners  were  liable.  It  was  contended  that  the  power  to  deviate 
to  perform  a  salvage  service  of  this  kind  was  not  within  the  ordi- 
nary authority  of  the  master  ;  the  Ct.  of  Admiralty  decided  that 
it  was,  in  this  particular  case,  inasmuch  as  there  was  a  liberty  to 
perform  such  service  in  the  policy  of  insurance,  and  also  inferen- 
tially  decided,  that  it  was  within  the  general  power  of  the  master, 
as  such,  to  perform  such  services.^  Lord  Stowell  held  it  to  be  the 
duty  of  all  ships  to  give  succour  to  others  in  distress,^  and  the 
right  is  often  expressly  claimed  in  bills  of  lading.  The  Privy 
Council,  in  1876,  left  the  point  undecided,  as  it  involved  a  devia- 
tion;* but  it  has  been  recently  declared  that  if  a  deviation  is 
expressly  for  the  purposes  of  saving  human  life,  or  for  purposes  of 
humanity,  it  is  justifiable,  but  that  it  is  otherwise,  if  merely  for 
profit,  and  will  imperil  the  insurance* 

How  far  the  master  may  be  justified  in  acting  in  opposition  to 
general  instuctions,  must  necessarily  depend  upon  the  motives 
which  have  induced  the  act,  as  it  has  been  judicially  suggested  in 
several  cases  that  a  departure  in  the  cause  of  humanity  and  to 
succour  the  distressed  is  not  such  a  deviation  as  would  invalidate 
a  policy  of  assurance.®  If  the  bills  of  lading  and  charter-party 
give  the  master  no  power  and  his  instructions  are  express,  the 
degree  of  exigency  must  determine  the  propriety  of  the  act,  and  be 
accepted  as  his  justification.  If  the  master's  act  be  wrongful,  and 
cause  injury  to  third  persons,  the  owner  is  liable,  and  the  wrongful 
act  cannot  be  apportioned.''^  But  he  has  considerable  latitude  of 
discretion  allowed  him  while  acting  bond  fide ^  or  upon  humane  con- 

» 

*  Barwick  v.  The  Eng.  Joint  Stock  Bank,  2  L.  R.,  Ex.,  265  ;  The  Thetis,  2  L.  R. 
A.  &  E.,  36 J  ;  Abb.  on  Ship.,  pp.  92,  97,  98,  99,  and  p.  228,  n.  2,  ante, 

*  The  Thetis,  id,  sup,  '  The  Waterloo,  2  Dods.«  437. 

*  The  True  Blue,  i  L.  R.  P.  C,  250,  255 ;  The  Rising  Sun,  Ware,  378  (Am,). 

*  Scaramanga  v.  Stamp,  1879,  4^  L.  J.,  C.  P.,  478;  Bond  v.  The  Brig  Cora,  2  Wash. 
C.  C,  80. 

*  Lawrence  v,  Sydebotham,  6  East,  45,  54,  per  Lawrence,  J.  ;  The  Beaver,  3  C. 
Rob.,  292  ;  The  Waterloo,  2  Dods.,  437  ;  Scaramanga  v»  Stamp,  id,  sup, 

'  I>ayis  V,  Garrett,  6  Bing.  716. 
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siderationsy  or  under  a  reasonable  belief  that  he  is  doing  the  best 
for  his  employers.^  And  where  a  master  was  maliciously  charged 
with  murder  by  two  of  his  crew  whom  he  had  censured  for  mis- 
conduct, he  was  allowed  by  the  Court  of  Admiralty  his  expenses 
of  defending  himself,  and  also  a  sum  of  ;fio  which  he  forfeited, 
having  been  bound  over  in  that  sum  to  prosecute  his  accusers  for 
perjury.  It  "  is  a  settled  question  of  law  that  it  is  the  duty  of  the 
master  to  enforce  discipline ; "  and  whether  the  forfeiting  of  the 
recc^fnisances  was  or  was  not  justifiable  on  public  grounds,  it  was 
clearly  an  act  performed  for  the  benefit  of  the  owners,  and  enuring 
to  that  end.*  And  where  the  master  of  a  ship  died  soon  after  the 
vessel  left  port,  and  the  first  mate  assumed  the  command  and 
appointed  an  able  seaman  as  his  first  mate,  agreeing  to  pay  him  as 
second  mate,  it  was  held  that  the  owners  were  liable  on  that  con- 
tract.* But  in  an  American  case  it  was  held  that  the  master  was 
not  justified  in  making  some  allowances  to  a  refractory  crew  and 
rescinding  their  articles  of  agreement,  and  that  his  conduct  did  not 
estop  the  owners  from  setting  up  the  defence  of  desertion  in  answer 
to  an  action  for  wages.  The  men  had  shipped  to  Portland, 
Oregon,  where  the  rate  of  wages  iVas  more  than  double,  and  the 
men  refused  to  work.  The*,  Court  decided  that  the  men  were 
bound  to  stay  by  the  vessel,  even  if  the  master  took  no  step  to 
compel  them  to  do  so,  or  appeared  to  acquiesce  in  their  departure  ; 
and  it  was  neld  that  they  could  not  recover  their  wages  up  to  the 
period  of  their  desertion.*  The  law  will  not  imply  an  authority  to 
commit  an  unlawful  act  in  the  absence  of  express  instructions ; 
thus  where  the  master  stowed  part  of  his  cargo  on  deck,  it  was 
held  that  he  had  no  implied  authority  to  contravene  the  statute 
governing  such  loading,*  and  that  his  owner  was  not  prejudiced  by 
his  miscoi^uct.* 

The  owner's  liability  to  third  persons  for  the  master's  unskil- 
fulness  or  negligence,  within  his  implied  authority,  is  admitted.'  The 
authority  is  implied,  in  all  the  relations  in  which  he  is  acting  as 
master,  and  exists  in  all  cases  in  which  he  might  be  reasonably 
presumed  t©  possess  it ;  ®  and  to  the  extent  that  his  principals,  by 
their  conduct,  justify  a  reasonable  belief  being  entertained  in  its 
existence. by  third  persons  with  whom  he  deals.^  What  precise 
facts  would  in  reality  justify  such  a  belief,  or  would  make  the  prin- 
cipals liable,  would  be  naturally  a  question  of  impossible  solution. 
The  owners  have  been  held  liable,  on  the  principles  already 
stated,  for  the  negligence  of  the  master  in  overloading  a  wharf, 

1  The  Teutonia,  3  L.  R.,  A.  &  E.,  394 ;  4  L.  R.,  P.  C,  171 ;  Gcipel  v,  SmiUi,  7 
L.  R.,  Q.  B.,  404 ;  The  Express,  3  L.  R.,  A.  &  E.,  597. 

»  The  James  Seddon,  I  L.  R.,  A.  &  E.,  62.     »  Hanson  v.  Royden,  3  L.  R.,  C.  P.,  47. 

•  The  Hermione,  3  Sawy.  (Am.),  80.  »  16  &  17  Vic,  c.  107,  ss.  170,  171, 172. 

•  Wilson  V,  Rankin,  l  L.  R.,  Q.  B.  (Ex.  Ch.),  162;  The  Ida  Lush,  6;  The  Seine, 
Swa.  (Ad.),  411  i  but  ste  The  Chasca,  4  L.  R.,  A.  &  E.,  446. 

'  Beawes,  Lex  Mercat.,  6th  ed.,  vol.  i,  155,  Stinson  v,  Wyman,  Daveis.,  172 ;  Dusar 
V,  Mureatroyd,  l  Wash.  C.  C,  13,  17;  Pars,  on  Ship.,  vol.  2,  p.  26,  n. 

•  Murfree   v.   Redding,  i  Hayw.  (Am,),  276;  Walter  v.  Brewer,  11    Mass.,  99; 
Reynolds  v.  Toppan,  15  Mass.,  370;  Ward  ».  Green,  6  Cow.,  173. 

•  Abb.  on  Ship.,  90,  93, 95  ;  Rinquist  v.  Ditchell,  ib.^  98. 
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and  causing  injury  to  goods  ;^  for  injuries  causing  collision,  re- 
sulting from  ifnprudent  navigation,^  but  not  for  a  wilful  collision, 
or  for  an  act  which  was  beyond  the  scope  of  the  master's  duty,' 
and  also  a  wilful  act ;  but  the  mere  fact  that  the  statute  constitutes 
a  particular  breach  of  a  statutory  duty  "a  wilful  default,"  will  not 
necessarily  make  it  such  a  wilful  act  as  would  release  the  owners 
from  liabilities.*  The  owners  are  also  liable  for  the  embezzlements 
of  the  master,*  but  not  for  the  embezzlement  of  goods  confided 
personally  to  the  master,  and  for  which  no  freight  is  to  be  paid.* 

And  it  has  been  said  that  the  responsibility  of  the  principal, 
which  extends  to  acts  of  nonfeasance,  does  not  extend  to  acts  of 
misfeasance  or  malfeasance ;  but  it  is  apprehended  that  this 
distinction  would  only  imperfectly  explain  the  distinction.  The 
agent  is  personally  responsible  to  third  persons,  for  his  acts  of  mis- 
or  malfeasance,''^  and  for  his  acts  of  positive  wrong-doing,  but  he  is 
not  ordinarily  liable  to  strangers  for  his  omissions  of  duty,  or  non- 
feasances ;  his  liabilities  in  such  cases  are  to  his  employer.*  And 
even  for  his  frauds  practised  in  the  course  of  his  employment  for 
the  benefit  of  his  employer,  or  in  supposed  furtherance  of  the 
business  to  which  his  agency  extends,  he  is  not  himself  usually 
liable  to  third  persons ;  ®  but  if  the  agent  wilfully  or  wantonly 
commits  a  trespass  or  wrong  on  the  property  or  persons  of  third 
persons,  he,  and  not  his  principal,  is  answerable.  The  principal 
cannot  confer  any  authority  to  commit  a  tort  upon  the  rights  or 
the  property  of  another ;  and  if  A.  delivers  his  horse  to  B.,  a  black- 
smith, to  be  shod,  and  B.  delivers  the  animal  to  C,  who  wantonly 
lames  him,  A.  may  have  his  action  against  C,  although  he  was  not 
his  agent,  for  the  wrong  done.^*  "  If  the  master  exceed  his  authority, 
and  violate  his  orders,  and  is  guilty  of  faults  or  crimes  to  the  injury 
of  others,  acting  in  some  business  different  from  that  for  which  he 
was  employed,  the  owner  is  not  liable."^^ 

In  like  manner  the  master  is  not  responsible  for  the  wilful 
trespasses  of  the  persons  under  him,  which  have  been  performed 

^  Kennedy  v.  Dodge,  U.  S.  D.  C.,1867  ;  Pars,  on  Ship.,  voL  a,  27,  n. 

'  The  Thames,  $  Rob.,  Ad.,  34$ ;  Stone  v.  Ketland,  i  Wash.  C.  C,  142 ;  Martino 
r.  Bogg»,  I  La  Ann,  74;  The  Cynthia,  2  P.  D.,  52;  The  Glannibanta,  i  P.  D., 
283  ;  The  Pladda,  2  P.  D.,  34. 

'  The  Druid,  i  W.  Rob.,  391 ;  The  Ida,  Lush,  6  ;  The  Seine,  Swa.,  411  ;  Bowcher 
V,  Noidstrom,  i  Taunt.,  568  ;  Gregory  v.  Piper,  9  B.  &  C,  591  ;  Ellis  v.  Turner,  8  T.  R., 
53 1 >  533  ;  M'Manus  v,  Crickett,  i  East,  106  ;  but  see  Duggins  v.  Watson,  15  Ark.,  118. 
The  Philad.  &  Read.  Rl.  Co.  v,  Derby,  14  How.,  468  ;  Dias  v.  The  Privateer  Revenge, 
3  Wash.  C.  C,  262 ;  Weed  v.  The  Panama  R.  Co.,  17  N.  Y.  R.,  362. 

•  The  Seine,  Swa.,  41 1  ;  The  Ida,  Lush,  6  ;  and  see  The  Prmcess  Royal,  3  L.  R., 
A.  A  E.,  27,  41 ;  Ralston  v.  The  State  Rights,  Crabbe,  22  (Am,). 

^  Boucher  v,  Lawson,  Cases,  temp.  Hard.,  85,  194,  see  p.  203,  ante, 

•  lb, ;  Middleton  v.  Fowler,  Salk.,  282. 

^  Bush  v.,  Stemman,  i  Bos  &  P.,  404,  410 ;  Perkms  v.  Smith,  i  Wils.  328;  Bell  v, 
Josselyn,  3  Gray,  309  (Am.);  Story  on  Agency,  ss.  308,  311 ;  Richardson  v,  Kimball, 
28  Me.,  464  (Am.) ;  White  v,  McDonougb^  3  Sawy.,  311. 

•  Henkd  v,  Pape,  6  L.  R.,  Ex.,  7;  Lane  f.  Cotton,  12  Mod.,  488;  Story  on 
Agencv,  s.  310;  Dickson  v.  Renter's  Telegram  Co.,  3  C.  P.  D.,  i;  2  C.  P.  D.,  62. 

'  Roll.  Ab.  Act.  on  the  Case,  95  T.,  L  20 ;  Com,  Dig.  Act.  on  the  Case,  Deceit, 
B. ;  Grammar  v,  Nixon,  I  Str.,  653. 

^^  Com.  Dig.,  ih, ;  Roll.  Ab.,  xJ.,  p.  90  ;  O  i,  1.  15. 

"  Head-note  to  Dias  v.  The  Privateer  Revenge,  3  Wash.  C.  C,  262. 
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without  his  knowledge  or  consent,  or  against  his  express  authority, 
or  which  exceed  and  are  outside  the  apparent  duty  of  such  subordi- 
nates,^ unless  he  has  subsequently  ratified  or  aflirmed  the  specific 
act  in  question  in  some  way.^ 

The  rule  which  makes  the  principal  liable  for  his  agent's  acts 
in  excess  of  his  actual  authority  is,  that  where  one  of  two  innocent 
persons  is  to  suffer,  he  ought  to  suffer  who  misled  the  other  into 
the  contract,  by  holding  out  the  agent  as  competent  to  perform  the 
act  which  causes  the  mischief,  and  as  enjoying  his  confidence  in 
its  execution.'  Thus,  if  the  master  makes  a  warranty  relating 
to  the  conveyance  of  goods,  he  binds  his  principals,  though  they 
did  not  authorise  it*  And  for  all  torts  or  injuries  beyond  his 
employment,  committed  by  the  agent  as  against  his  principal,  the 
principal  has  his  remedy,  either  if  it  is  a  sole  wrong,  against  the 
agent,  or  if  it  has  been  jointly  committed,  against  the  master  and 
his  confederate  wrong-doer ;  ^  and  for  the  torts  committed  in  the 
teeth  of  his  instructions,  or  in  violation  of  them,  while  pursuing  his . 
presumed  and  implied  authority,  as  for  spoliation  of  papers,  for 
injury  caused  to  a  prize  by  the  negligence  of  the  prizemaster  placed 
on  board,  for  embezzlement  of  the  property  taken  as  prize  by  the 
officers  and  crew,  and  for  the  seizure  unlawfully  of  a  neutral  ship 
as  lawful  prize,  being  an  act  of  piracy ;  in  all  these  cases  the 
owners  have  been  declared,  by  the  American  courts,  liable.* 

He  has  no  implied  authority  to  perform  unusual  or  unnecessary 
acts,  foreign  to  his  ordinary  employment  or  that  of  the  ship.  Thus, 
his  signature  to  a  bill  of  lading,  as  a  receipt  for  goods  not  shipped, 
is  invalid,'^  and  he  cannot  borrow  money  or  obtain  supplies  on  credit 
when  the  owners  of  the  ship  are  accessible,®  or  borrow  money  to 
pay  off  old  debts.®  And  he  cannot  let  the  ship  on  charter,  if  it  has 
been  previously  employed  solely  by  the  owner,^®  or  a  general  ship  on  a 
charter-party  for  a  different  kind  of  trade  or  adventure,"  or  demise  a 

*  Bowcher  v.  Noidstrom,  I  Taunt.,  568  ;  Dias  v.  The  Privateer  Revenge,  3  Wash. 
C.  C,  262,  273,  and  nn.  2,  3,  4,  p.  9,  ante, 

*  Smith,  Merc.  Law,  9th  ed.,  p.  125  ;  Maclean  v.  Dunn,  4  Bing,  722 ;  Soames 
V.  Spencer ;  i  Dow.  &  Ry.,  32.  But  is  answerable  in  damages  for  violence  of  his  officen 
to  the  men.    Anderson  v,  Ross,  2  Sawy.  (Am.),  91. 

*  Dresser  v.  Norwood,  17  C  B.  (N.  S.),  466.     Story  on  Agency,  s.  443. 

*  Ellis  r.  Turner,  8  T.  R.,  531 ;  Abb.  on  Ship,  96,  passim, 

*  Taylor  v,  Plumer,  3  M.  &  S.,  $62  ;  Paley  on  .^^ncy,  340,  342. 

*  Dias  V.  The  Privateer  Revenge,  3  Wash.  C.  C,  262,  273 ;  Weed  v.  The  Panama 
Rl.  Co.,  17  N.  Y.,  362;  Wood  V,  Wilcox,  19  Wend.,  243;  Sleath  v.  Wilson,  9  Cai. 
&  P.  607  ;  Lamb  v.  Palk.,  id,^  629. 

'  Grantv.Norway,ioL.J.,C.P.,93;  ioC.B.,66S;BaltimoreCo.v.Wilkens,44Md.i. 
.  •  Hawtayne  v.  Bourne,  7  M.  &  W.,  595;  The  Alexander,  I  W.  Rob.,  346; 
Beldon  v.  Campbell,  6  Ex.,  886;  Arthur  v.  Barton,  6  M.  &  W.,  138 ;  Johns  v.  Simons, 
2  Q.  B.,  425 ;  Stonehouse  v.  Gent,  ib,,  at  p.  431,  n.  He  may,  of  course,  render  himself 
personally  liable;  Hussey  v.  Christie,  9  East,  426;  Hoskins  v,  Slayton,  Cas.  iew^. 
hardw.,  376. 

*  Beldon  v,  Campbell,  6  Ex.,  886,  per  Parke,.  B. ;  except  for  things  for  which  ready 
money  is  required,  and  credit  is  never  given,  as  port  dues,  or  to  pay  wages  under  certain 
exceptional  circumstances  ;  Robmson  v.  Lyall,  7  Price,  $92,  n.  i.  See  The  Tangier, 
2  Low  (Am.),  7,  and  p^  232,  n.  4,  ante. 

•*•  Sickens  v.  Irving,  7  Sc  N.  R.,  165 ;  Boucher  v.  Lawson,  rep.  temp.  Hard.,  85, 
194;  Abb.  on  Ship.,  97  et  seq.  ;  Story  on  Agency,  s.  121 ;  I  Bell's  Com.,  ss.  433,  43*  »* 
Pothier  on  Mar.  Cont.,  by  Cushing,  n.,  48. 

**  Story  on  Agency,  ss.  121,  123;  Burgon  v.  Sharpe,  2  Camp.,  529. 
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passenger  ship  for  the  carriage  of  goods.^  And  if  his  authority 
allows  his  letting  the  ship  in  a  foreign  port  on  charter  or  other- 
wise, if  he  has  no  authority  to  receive  the  freight-money,  his  receipt 
will  not  bind  the  owner,  if  his  limited  powers  are  known.^ 

In  a  judgment  of  confessed  authority,  his  ordinary  powers  were 
thus  summarised  : — 

"The  authority  of  the  master  of  a  ship  is  very  large,  and  extends  to  all 
acts  that  are  usual  and  necessary  for  the  use  and  employment  of  the  ship ;  but 
is  subject  to  several  well-known  limitations.  He  may  make  contracts  for 
the  hire  of  the  ship,  but  cannot  vary  that  which  the  owner  has  made.  He 
may  take  up  money  in  foreign  ports,  and  under  certain  circumstances  at 
home,  for  necessary  disbursements  for  repairs  and  bind  the  owners  for  repay- 
ment. But  his  authority  is  limited  by  the  necessity  of  the  case,  and  he  cannot 
make  them  responsible  for  money  not  actually  necessary  for  those  purposes, 
although  he  may  pretend  that  it  is.  He  may  make  contracts  to  carry  goods  on 
freight,  but  cannot  bind  his  owners  by  a  contract  to  carry  freight  free.'  .  .  . 
The  master  is  a  general  agent  to  perform  all  things  relating  to  the  usual  em- 
plo3rment  of  his  ship ;  and  the  authority  of  such  an  agent  to  perform  all  things 
usual  in  the  line  of  business  in  which  he  is  employed  cannot  be  limited  by  any 
private  order  or  direction  not  known  to  the  paity  dealing  with  him."  * 

Thus  his  authority  is,  as  between  his  principal  and  third  parties, 
always  to  be  measured  by  the  extent  of  his  usual  employment.* 

What  circumstance  will  amount  to  satisfactory  proof  of  the  credit 
of  the  master  being  excluded  in  his  contracts,  on  behalf  of  the  ship, 
for  supplies  or  necessaries,  will  necessarily  depend  on  the  surround- 
ing facts  of  the  contracts.  If  he  requests  the  supply,  he  will  be 
liable  ordinarily,  and  his  owner  will  not  be  discharged.  There  must 
be  some  positive  circumstances  of  exclusive  credit  to  the  master 
to  discharge  the  owner ;  •  and  a  mere  entry  to  the  master,  in  the 
books  of  the  person  furnishing  the  supplies,  will  not  do  so,  and  d 
fortiori  not  an  entry  against  the  ship.  But  it  is  otherwise  in 
relation  to  the  master.  The  mere  fact  that  a  seaman  has  served 
on  board  a  ship  at  the  time  a  certain  person  was  acting  as  master, 
at  a  given  rate  of  wages  per  month,  is  sufficient  evidence,  without 
proof  of  a  special  hiring  or  engagement  by  the  master  himself,  to 
charge  the  master  or  the  ship.  The  court  said,  "  It  is  not  to  be 
presumed,  without  the  most  positive  and  satisfactory  proof,  that 
the  crew  gave  exclusive  credit  to  the  owner."^ 

The  duty  of  the  master  to  load  exists,  although  the  charterer 
has  agreed  to  appoint  a  stevedore  to  effect  that  purpose,  and  has 
not  done  so.®  And  the  duty  of  properly  loading  and  of  preserving 
the  cargo,  not  merely  by  the  exercise  of  ordinary  and  reasonable 

•  Story  on  Agency,  s.  123.  '  Ih, 

•  Grant  v.  Norway,  20  L.  J.,  C.  P.,  93,  98,  10  C.  B.,  665,  687,  per  Jervis,  C.J. 

•  Id, ;  citing  Smith's  Merc.  Law,  p.  59,  9th  ed.,  124. 

•  Sm.  M.  Law,  124 ;  9th  ed. 

•  Gamhamv.  Bennett,  2  Str.,  816;  Hoskins  v.  Slayton,  Cas.  temp.  Hard.,  377; 
Hnssey  v,  Christie,  9  East,  432  5  Rich  v,  Coe,  Cowp.,  636  ;  James  v,  Bixby,  11  Mass., 
34,  36 ;  Marquand  v,  Webb,  16  John,  89  (Am.  Cases)  ;  Story  on  Agency,  s.  297  &  n. 

'^Temple  v.  Turner,  123  Mass.,  125  ;  Story  on  Agency,  s.  299 ;  The  Salacia,  Lush, 
545.  548;  The  Jack  Park,  4  C.  Rob.,  308;  Aspinwall  v,  Bartlett,  8  Mass.,  483,  486. 

•  Anglo- African  Comp.  v,  Lamzisd,  i  L.  R.,  C.  P.,  226;  Hayn  v,  Culliford,  3 
C.  P.  D.,  410;  4f».,  182. 
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care,  but  also  by  taking  active  measures,  where  practicable,  to  check 
and  arrest  damage  caused  by  accident  in  stowing  the  cargo,  falls  on 
him  primarily,^  and  to  dry  the  cargo,  if  necessary,  where  suffering 
from  sea-damage,^  And  a  delay  in  delivery  of  an  unreasonable 
kind,  which  is  not  caused  by  any  excepted  peril,  is  a  breach  of 
duty,  which  gives  the  Admiralty  Division  power  to  deal  with  the 
case,  and  give  damages  against  the  ship-owner,*  under  the 
Admiralty  statutes.*  But  if  the  delay  has  b^n  caused  by  a  reason- 
able apprehension  of  capture,  or  by  any  circumstances  of  danger, . 
calculated  to  affect  the  mind  of  a  master  of  ordinary  courage, 
judgment,  and  experience,  such  delay  would  'be  justified,  and  his 
owners  would  not  be  liable  in  such  a  suit.*  And  if  the  execution 
of  his  contract,  to  carry  within  a  reasonable  time,  will  be  frustrated 
by  an  excepted  peril,  as  by  a  blockade,  h6  may  refuse,  and  it  will 
become  his  duty  to  refuse,  to  load.®  By  the  recent  enactments,^ 
which  render  the  marking  of  a  load-line  imperative  in  the  case  of 
British  ships  of  eighty  tons^and  upwards,  which  are  not  yachts,  or 
used  solely  for  fishing  or  coasting  vessels,  the  load-line,  and  its 
distance  and  position  in  reference  to  the  ship,  have  to  be  expressed  in 
the  agreement  of  service  of  the  crew,'  and  certain  penalties  are  pre- 
scribed for  overloading  the  ship  so  as  to  cause  the  load-line  disc 
to  be  submerged,  or  for  n^lecting  to  keep  it  marked,  and  for 
defacing  it,  &c.® 

Various  other  statutory  penalties  are  affixed  to  different 
breaches  of  the  provisions  of  the  M.  Ship.  Adts,  to  which  it  will  be  only 
necessary  to  allude:  thus  there  are  penalties,  previously  referred  to, 
for  concealment  of  the  British  character  of  the  ship,  and  for  assuming 
a  foreign  character,®  for  taking  an  unseaworthy  ship  to  sea,^®  for 
not  having  proper  boats  and  life-buoys  on  board,"  for  using 
improper  colours,^^  for  shipping  seamen  without  proper  legal 
agreements,^*  for  not  accounting  for  the  effects  of  deceased  seamen," 
for  forcing  seamen  on  shore,  or  wilfully  and  impropeHy  leaving 
them  behind,**  for  endangering  life  or  limb  by  drunkenness  or  wilful 
breach  of  duty,*^  for  not  complying  with  the  Explosives  Act,  &c" 

The  incidental  powers  of  the  master,  which  belong  to  his  agency 
or  are  annexed  to  it  for  the  proper  and  more  efficient  fulfilment 

1  The  Freedom,  3  L.  R.,  P.  C,  594. 

»  Notaraty.  Heodereon,  5  L.  R.,  Q.  B.,  346;  7  L.  R.,  Q.  B.,  225. 
»  The  Princess  Royal,  3  L.  IL,  A.  &  K,  41 ;  unless  caused  by  the  defeult  of  the 
shipper,  in  which  case  it  is  excused,  Gage  v.  Maryland  Coal  Co.,  124  Mass.,  442. 

•  Admiralty  Ct.  Act,  1861,  s.  6 ;  24  Vic,  c.  10;  3  &  4  Vic.,  c  65. 

»  The  Heinrich,  3  L.  R.,  A.  &  £.,  424 ;  Anderson  v.  Owners  of  "  The  San  Roman," 
5  L.  R.,  P.  C,  301  ;  3  L.  R.,  A.  &  E.,  583 ;  The  Teutooia,  3  L.  R.,  A.  &  E.,  394; 
4L.  R.,  P.  C,  171. 

•  Gapel  V.  Smith,  7  L.  R.,  Q.  B.,  404. 

7  39  &  40  Vic,  c.  80,  ss.  25,  26,  27,  28,  8.  26,  8ub.-s.  5, 

8  /^.,  s.  28. 

•  M.  S.  Act.,  1854,  s.  103;  39&40  Vict,  c.  80,  «.  34 
i»  39  &  40  Vic,  c.  8c^  s.  4. 

"  M.  S.  Act,  1854,  s.  293.  i«  n..  s.  105. 

»  /^.,  8.  157.  >*  16., s.  196. 

«  73.,  s.  206.  "  73.,  s.  2W. 

"  38  &  39  Vic,  c  17  (1875),  ss.  63,  74,  88,  95,  100. 
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of  all  its  duties,  are  limited  to  those  which  belong  to  the  usual 
employment  or  business  of  the  ship.*  These  include,  in  addition 
to  th^  engagement  of  pilots,  the  performance  of  towage  services, 
or  the  engagement  of  tugs,  the  execution  of  necessary  repairs,  and 
generally  the  fulfilment  of  all  contracts  necessary  to  the  employ- 
ment of  the  ship  in  its  particuFar  trade.  He  has  also  subsidiary 
powers :  among  which  are,  the  hiring  of  the  officers  and  seamen  of 
the  ship,  their  payment,  rating,  punishment,  and  discharge  ;^  and  in 
a  foreign  port,  if  he  is  disabled  by  illness,  he  possesses  the  excep- 
tional power  of,  being  able  to  delegate  his  authority,  and  also  in 
the  absence  of  the  owner  or  employer,  or  of  his  authorized  agent, 
to  appoint  his  successor,  whose  authority  will,  under  such  circum- 
stances, become  obligjatory  on  the  owners,  in  any  case  in  which  it 
may  be  necessary  for  the  due  accomplishment  of  the  voyage.* 

Thus  also  he  is  liable  for  the  misconduct  and  wrongful  acts  of 
his  officers  and  the  crew,  although  he  is  in  fact  but  an  agent  in  their 
engagement,  payment,  and  discharge.  He  is,  it  is  said,  but  a 
servant  of  the  owner,  but  he  is  more.  The  law  takes  notice  of  him 
as  more  than  a  servant*  And  it  has  been  decided  in  America  that 
the  master's  maritime  authority,  as  distinct  from  his  mere  agency, 
will,  upon  his  order  for  supplies  in  a  foreign  port,  create  a  maritime 
lien.*  But  he  is  not,  any  more  than  the  owner,  liable  for  the  wilful 
trespasses  or  malicious  acts  of  the  persons  under  him.* 

The  master,  whose  duty  it  is  under  certain  circumstances  to 
take  a  pilot,  is  superseded  in  his  authority  for  the  time  by  the 
pilot  as  sailing-master,  and  in  the  navigation  of  the  ship,  and  is 
bound  to  obey  the  directions  of  the  pilot  in  the  management.'^  If 
the  master  takes  upon  himself  the  risk  of  disobeying  the  directions 
or  orders  of  the  pilot,  and  damage  accrues  thereby,  he  is  not 
exonerated  by  reason  of  the  pilot  being  compulsorily  on  board,  or 
that  the  pilot  is  in  charge,  but  will  be  liable  for  the  consequences 
of  his  independent  action.*  The  master  and  the  crew  must  execute 
the  orders  of  the  pilot,  and  are  responsible  for  the  due  performance 
of  their  relative  duties.*  If  a  casualty  arises,  causing  damage,  it  is 
not  enough  to  show  that  the  pilot  was  to  blame,  but  the  owner,  to 
entitle  himself  to  be  acquitted  of  all  liability,  must  show  that  there 

^  On  the  principle,  **  QuamU  aliquid  mandaturyet  omneper  quod  pervmitur  ad  illud^ 
Bcldon  V,  Campbell,  6  Ex.,  886,  per  Parke,  B.;  Gen.  Int.  Ins.  Co.  zr.  Ruggles,  12  Wheat., 
408;  Peters  v,  Ballistier,  3  Pick.,  498  ;  Story  on  Agency,  s.  299;  Abb.  on  Ship.,  91. 

»  M.  S.  Act,  1854,  8.  146  d  seq,,  2$  &  26  Vic,  c  63,  &c. ;  The  Salacia,  Lush,  545, 
548;  The  Jack  Park,  4  C.  Rob.,  308;  Temple  v.  Turner,  123  Mass.,  125  (Am.). 

»  Roccus  de  Nav.,  n.  5,  i  Bell  Comm.,  t.  A34,  p.  413,  4  ed. ;  506,  507,  $  ed.;  Story 
on  Agency,  ss.  36,  120;  i  Domat,  b.  I,  tit.  10,  s.  3;  Omoa  &  Cleland  Coal  &  Iron 
Co.  V,  Huntley,  2  C.  P.  D.,  464. 

•  Mors  V,  Slue,  I  Vent,  238,  per  Lord  Hale ;  Story  on  Agency,  ss.  314,  316,  317; 
Denison  v.  Seymour,  9  Wend.,  9.  15  ;    Foot  v.  Wiswall,  14  John,  304. 

•  The  Sarah  Harris,  13  BL,  503 ;  The  Plymouth  Rock,  ib.,  505 ;  The  Tangier,  2  Low, 
7;  and  as  to  demurrafi;e,  j//Thc  Hyperion's  Cargo,  2  Low,  id,  93. 

•  Bowcher  v.  Noidstrom,  I  Taunt.,  568,  p.  200,  n.  6,  ante. 

'  The  Julia,  Lush,  232  (P.  C);  14  Moo.  P.  C.  C,  210;  Clyde  Navig.  Co.  v. 
Barclay,  i  App.  C,  790;  The  Princeton,  3  P.  D.,  90. 

•  The  Diana,  i  W.  Rob.,  136;  The  Portsmouth,  6  Rob.,  317,  n. 
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was  no  default  whatever  on  the  part  of  the  master  or  crew,  which 
might  have  been  in  any  degree  conducive  to  the  damage.^  Where, 
therefore,  the  master  and  crew  failed  to  keep  a  good  look  out,  and 
such  neglect  conduced  to  the  collision,  the  owners  were  held  liable. 
The  duty  of  maintaining  a  good  look  out,  is  that  of  the  master 
and  crew.^  If  no  contributory  negligence  on  the  part  of  the 
master  and  crew  is  proved,  the  owners  are  exonerated  by  reason 
of  the  compulsory  pilotage,  if  the  accident  takes  place  while  such 
compulsory  pilot  is  properly  charged  with  the  navigation  of  the 
ship.  It  is  the  province  of  the  pilot  to  determine  the  speed  at 
which  the  vessel,  under  the  particular  circumstances,  is  to  proceed.' 
Where  a  steam  tug  is  engaged  to  tow  a  vessel  which  is  in  charge 
of  a  pilot,  the  tug  is  bound  to  obey  the  orders  of  the  pilot,  and  the 
pilot  is  bound  to  direct  the  navigation  of  the  tug.*  And  if  the 
ship  commanded  by  the  pilot  is  guilty  of  negligence  by  reason  of 
obedience  to  the  pilot's  directions,  and  admits  it,  she  is  entitled  to 
entire  exoneration  and  the  cost  of  suit.* 

A  passenger  ship,  which  is  not  at  the  time  engaged  in  carrying 
passengers,  is  not  bound  to  carry  a  licensed  pilot.^  If  the  pilot  is 
not,  by  compulsion  of  law,  on  board  and  in  charge  of  the  vessel,  the 
owners  are  not  exonerated  from  the  consequences  of  any  negligence 
in  the  navigation  of  their  ship  by  reason  of  a  pilot  being  on  board 
at  the  time  of  the  happening  of  the  casualty."'  A  person  who  is  on 
board  as  a  guest  or  visitor  of  the  master  or  owners,  and  who  does 
not  pay  any  fare,  is  not  considered  a  passenger  under  the  Passenger 
Acts  referring  to  pilotage,  or  the  compulsory  pilotage  section  of  the 
M.  S.  Act.®  If  injury  is  caused  to  the  pilot  himself  by  the  negli- 
gence of  the  servants  of  the  owner,  Li.,  by  the  master  or  crew,  he 
can  recover  against  them  or  their  employers.®  The  5th  part  of 
the  M.  S.  Act  1854,  ss.  330  to  388,  inclusive,  are  those  which,  with 
the  subsequent  enactments,  govern  the  compulsory  employment  of 
pilots  in  the  British  dominions.  Apart  from  the  statutory  com- 
pulsion, it  IS  the  master's  duty  in  reference  to  the  adventure,  the 
ship's  cargo,  and  insurers,  to  employ  a  pilot  whenever  special  know- 
ledge of  the  locality  is  necessary  for  the  safety  of  the  ship,  and 
when  the  master  or  mate  do  not  themselves  possess  such  special 
knowledge.^®  If  he  has  used  due  diligence  to  procure  one,  but  has 
failed,  he  must  exercise  his  discretion,  whether  it  will  be  better  to 

*  The  Velasquez,  i  L.  R.,  P.  C,  494  ;  The  lona,  ib.,  426,  432 ;  and  cases,  n.  2,  infra. 
«  The  lona,  I  L.  R.,  P.  C,  426;  The  Calabar,  2  L.  R.,  P.  C,  238;  The  Minna, 

a  L  R.,  A.  &  E.,  97 ;  The  Royal  Charter,  2  ib,,  363  ;  The  Schwan,  4  L.  R.,  A.  &   E, 
187 ;  The  Clyde  Navig.  Co.  v.  Barclay,  i  App.  C,  790. 

*  The  Calabar,  ii.,  sup, ;  The  Ocean  Wave,  3  L.  R.,  P.  C,  205. 

*  The  Eneigy,  3  L.  R.,  A.  &  E.,  48  ;  The  Ocean  Wave,  ib.,  sup, 

»  The  Royal  Charter,  2  L.  R.,  A.  &  E.,  362;  The  Schwan,  4  L.  R.,  A.  &  E.,  187  • 
The  Annapolis,  Lush,  295  ;  The  Wobum  Abbey,  38  L.  J.,  Ad.,  28,  and  p.  245,  n.  4     ' 
«  M.  S.  Act,  1854,  s.  388  ;  The  Lion,  2  L.  R.,  A.  &  E.,  102 ;  2  L.  R.,  P.  C.,  W. 
^  lb, ;  The  Stella,  B.  &  L.,  199.  '  »  ^  :> 

*  lb, ;  The  Lion,  ib.,  sUp,\  see  2X^0  The  Hanna,  I  L.  R.,  A.  &  E.,  292. 

*  Smiths/.  Steele,  10  L.  R.,  Q.   B.,   125;    Blewitt  v.   Hill,  13  East,  12;    Green  v 
New  River  Co.,  4  T.  R.,  590. 

}^  Law  V,  HoUingsworth,  7  T.  R.,  161  ;    M'Millan  v.  Union  Ins.  Cc,    i    Rice 
248  (Am.).  ' 
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proceed  without  one,  or  remain  in  the  position  in  which  he  is 
placed  until  he  obtains  one.^  Foreign  vessels  entering  British 
ports  are  subject  to  the  same  rules  as  British  vessels.  The  legis- 
lature has  power  to  impose  conditions  upon  them  in  entering 
native  ports,  although  it  has  no  power  to  enforce  its  legislation  on 
the  high  seas.* 

In  various  cases  the  circumstances  and  conditions  under  which 
pilotage  is  compulsory,  in  reference  to  certain  harbours  and  mari- 
time districts,  has  been  considered.  Thus,  with  reference  to  the 
port  of  Lxjndon  ; '  the  port  of  Liverpool ;  *  the  Trinity  House 
outport  districts;*  the  Tyne  districts;*  the  port  of  Kingston- 
upon-HuU  ;  ^  the  Falmouth  district.®  Where  a  collision  happens 
within  the  body  of  a  county,  it  is  possible  that  the  Court  of 
Admiralty  would  have  no  power  to  deal  with  it :  •  the  subject  was 
considered  in  relationship  to  the  river  Mersey  and  a  court  of  local 
jurisdiction,  but  not  decided.^* 

The  M.  S.  Act "  provides  that  the  employment  of  pilots  shall 
continue  to  be  compulsory  in  all  districts  in  which  the  same  was 
by  law  compulsory  immediately  before  the  time  when  the  Act  of 
1854  came  into  operation  ;  ^  and  all  exemptions  from  compulsory 
pilotage  then  existing  within  such  districts  were  also  continued  in 
force.  The  exemptions  indicated  in  this  section  are  contained  in  the 
6  Geo.  IV.,  c,  125.  This  Act  was  repealed  ;  ^*  but  inasmuch  as  they 
existed  immediately  before  the  time  when  the  Act  came  into  opera- 
tion, they  still  survive,  notwithstanding  the  repeal  of  the  Act.  The 
various  provisions  of  this  Act  determine  the  numerous  and  various, 
and  in  some  respect  anomalous,  exemptions  which  exist" 

Statutory  legislation  in  reference  to  passenger  ships  has  pre- 
scribed certain  duties  in  reference  to  these  vessels,  for  which  the  master 
and  owner  are  responsible.  The  expression  "  passenger  steamer  " 
"  includes  every  British  steam-ship  carrying  passengers  to,  from,  or 
between  any  place  or  places  in  the  United  Kingdom,  excepting 
steam  ferry-boats  working  in  chains,  commonly  called  steam 
bridges."^^  The  word  "passenger"  in  reference  to  these  Acts  includes 

'  Phillips  V.  Headlam,  2  B.  &  Ad.,  384. 

*  The  Annapolis,  Lush,  308;  The  HaUey,  2  L.  R.,  A.  &  E.,  3 ;  Jb,,  P.  C,  193. 

*  Gen.  St.  NavL  Co.  v,  British,  &c.,  Co.,  3  L.  R.,  Ex.»  330;  4  L.  R.,  Ex.,  238. 

*  The  City  of  Cambridge,  4  L.  R.,  A.  &  E.,  161 ;  S  «*. ,  P.  C,  451 ;  The  Princeton, 
3P.D.,  90. 

*  Hadgraft  v,  Hewith,  10  L.  R.,  Q.  B.,  350. 

*  Tyne  Improvement  Conmiissioners  v.  Gen.  St.  Navig.  Co.,  2  L.  R.,  Q.  B.,  65. 

'  '  The  Mana,  i  L.  R.,  A.  &  E.,  358.  ^  The  Juno,  i  P.  D.,  135. 

»  Simpson  V,  Blues,  7  L.  R.,  C  P.,  290;  Everard  v  Kendall,  S  L.  R.,  C.  P.,  428; 
Gunnestead  v.  Price,  10  L.  R.,  Ex.,  6j ;  Gaudet  v.  Brown,  5  i^.,  P.  C,  134,  diss,  from 
Cargo  ex  Argos,  3  L.  R.,  A.  &  E.,  568;  but  see  Purkis  v.  Flower,  9  L.  R.,  Q.  B.,  114, 
and  Smith  v.  Brown,  6  L.  R.,  Q.  B.,  729. 

*»  The  Alexandria,  3  L.  R.,  A.  &  E.,  574. 

"  1854,5.  353.  w  Mayist,  1855. 

^'  By  the  17  &  18  Vic,  c.  120,  which  took  effect  at  the  same  time  as  the  principal 
Act. 

1*  The  Hanna,  i  L.  R.,  A.  &  E.,  291 ;  36  L.  J.,  Ad.,  i ;  25  &  26  Vict.,  c.  63,  s. 
41 ;  Order  in  Council,  February  i8th,  1854. 

"  M.  S.  Act,  1854,  s.  303.  For  definition  of  **  passenger  ship,"  sec  26  &  27  Vic, 
c.  SI,  s.  3- 
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any  person  carried  in  a  steam-ship,  other  than  the  master  and  crew, 
and  the  owner,  his  family  and  servants.^  Every  passenger  steamer 
must  be  surveyed  once  at  least  every  year,  in  the  manner  prescribed 
by  the  Act.*  Certain  surveyors  are  appointed  to  perform  these 
services,  and  these  have  power  to  inspect  steam-ships  engag^ed  as 
passenger  ships  at  all  reasonable  times,  and  execute  their  duties 
generally  under  the  direction  of  the  Board  of  Trade.' 

In  addition  to  these  enactments,  there  is  a  code  of  legislation 
in  reference  to  ships  carrying  more  than  fifty  passengers,  to  which 
the  Passengers  Act  1855  and  the  subsequent  Acts  extend. 

In  these  Acts  the  term  "  passenger  ship  "  signifies  every  descrip- 
tion of  sea-going  vessel,  whether  British  or  foreign,  carrying,  upon 
any  voyage  to  which  the  provisions  of  the  Act  of  1855*  extend, 
more  than  fifty  passengers,  or  a  greater  number  of  passengers  than 
in  the  proportion  of  one  statute  adult  to  every  thirty-three  tons  of 
the  r^stered  tonnage  of  such  ships>  if  propelled  by  sails,  or  than 
one  statute  adult  to  every  twenty  tons,  if  propelled  by  steam.* 

The  expression  "passengers,"  in  these  Acts®  includes  all  pass- 
engers, except  cabin  passengers  and  labourers  under  indenture 
to  the  Hudson's  Bay  Company,  and  their  families,  conveyed  in 
ships  the  property  of,  or  chartered  by,  the  said  company ;  and  no 
persons  are  to  be  deemed  cabin  passengers  unless  they  have 
certain  space  allotted  to  their  exclusive  use, and  certain  conditions 
are  complied  with  in  reference  to  their  food  and  payment,  and  they 
have  been  furnished  with  a  contract-ticket  in  a  prescribed  form.^ 

Among  the  various  provisions  to  be  complied  with,  no  ship 
fitted  or  intended  for  the  carriage  of  passengers  as  **  a  passenger 
ship  "  can  dear  out,  or  proceed  to  sea,  until  the  master  has  obtained 
from  the  emigration  officer  at  the  port  of  clearance  a  certificate  of 
clearance,  under  his  hand,  that  all  the  requirements  of  the  Act, 
so  far  as  can  be,  have  been  complied  with.^  And  if  such  a  ship 
proceeds  to  sea  without  the  master  having  obtained  such  certificate 
of  clearance,  or  without  his  having  join^  in  executing  a  bond  to 
the  Crown  as  prescribed  by  the  Act,  it  renders  the  ship  liable  to  for- 
feiture, and  such  ship  thereby  becomes  forfeited,  and  may  be  seized 
by  any  officer  of  customs,  at  any  time  within  two  years,  in  any 
port  or  place  within  Her  Majesty's  dominions ;  •  but  the  Board  of 


*  M.  S.  Act,  1854,  s.  303  ;  18  &  19  Vic,  c.  119,  s.  7. 

'  35  &  36  ^^ct'>  c.  73>  ss-  8,  13,  repealing  s.  304  of  the  M.  S.  A.,  1854 ;  M.  S.  Ad, 
1854,  8.  305. 

»  M.  S.  A.,  1854,  ss.  306, 307. 

*  18  &  19  Vict.,  c.  119 ;  and  P.  Acts  of  1863, 1S70. 
»  26  &  27  Vict.,  c  51,  8.  3. 

*  Fix.,  the  Passengers  Act,  1855  !  ^^  Amendment  Act,  1863 ;  and  the  AmcDdment 
Act,  187a  These  three  Acts,  being  18  &  19  Vict,  c.  119,  26  &  27  Vict,  c  51,  and  the 
33  &  34  Vict,  c  95,  are  construed  as  one  Act  (26  &  27  Vict,  c.  51,  s.  18 ;  33  &  34 
Vict.,  c.  05,  s.  2). 

'  18  &  i9Vict.,c.  ii9,ss.3,  4;  M.  S.  A.,  1854,5.  303,  379;  26*27  Vic^c  51,5.3. 

*  18  &  19  Vic,  c  119,  s.  II. 

»  26  &  27  Vict.,  c  51,  s.  13 ;  35  &  36  Vic,  c.  73,  s.  7 ;  39  &  40  Vic,  c  80^  part 
of  s.  14. 
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"Trade  may  release  any  forfeited  ship  from  seizure  and  forfeiture,* 
certain  provisions  of  a  subsequent  Act  giving,  moreover,  certain 
remedies  and  a  power  of  appeal  to  any  shipowner  aggrieved.* 

No  "  passenger  ship  "  can  lawfully  clear  out,  or  proceed  to  sea, 
if  there  shall  be  on  board  as  cargo,  horses,  cattle,  gunpowder, 
vitriol,  lucifer  matches,  guano,  or  green  hides,  nor  if  there  shall  be  on 
board  any  other  article,  or  number  of  articles,  whether  as  cargo  or 
ballast,  which,  by  reason  of  the  nature  or  quantity  or  mcSe  of 
stowage  thereof,  shall,  either  singly  or  collectively,  be  deemed  by 
the  emigration  officer  at  the  port  of  clearance  likely  to  endanger 
the  health  or  lives  of  the  passengers  or  the  safety  of  the  ship.* 

The  same  section  provides  for  the  stowage  of  cargo  and  stores 
in  such  a  manner,  subject  to  the  control  of  the  emigration  officers, 
that  it  shall  not  impede  light  or  ventilation,  nor  interfere  with  the 
comfort  of  the  passengers.  Subsequent  legislation  has,  however, 
modified  the  special  provisions  of  this  enactment,  in  reference  to  the 
transport  of  horses  and  cattle,^  arranging  for  their  transport  in 
limited  numbers,  when  conveyed  under  certain  conditions  as  to 
s^ace  and  properly  housed  ;  naval  and  military  stores  may  also  be 
carried  in  passenger  ships  as  cargo  under  the  authority  of  any  one 
of  Her  Majesty's  principal  secretaries  of  state  by  order  under  his 
hand.* 

The  Passenger  Acts  enumerated*  also  provide  various  necessary 
regulations  in  reference  to  health,  ventilation,  medical  attendance 
and  supplies,  cooking,  subsistence-money  in  the  case  of  casualties, 
detention  before  sailing,  wreck,  return  of  passage  money  in  case  of 
illness,  &c. ; '  and,  by  order  in  Council  issued  under  the  provi- 
sions of  the  principal  Act,*  various  regulations  have  been  made 
prescribing  the  discipline  and  regulations  to  be  observed  on  board 
in  reference  to  the  hours  for  meals,  the  cleansing  of  the  decks  and 
cooking  utensils,  and  the  due  observance  of  all  necessary  and 
reasonable  sanitary  regulations.® 

The  legislature  has,  beyond  these  enactments,  also  provided, 
by  one  of  the  M.  Ship.  Amendment  Acts,*®  against  the  over- 
crowding of  passenger  steam-vessels,  and  tourist  and  excursion 
steamers,  plying  on  the  rivers  or  widiin  the  coast  districts  of  the 
United  Kingdom,  and  prescribes  penalties  for  persons  who  persist 
in  going  on  board  after  the  vessel  is  full,  or  who  otherwise  mis- 
behave themselves. 


•  26  &  27  Vict.,  c  51,  s.  13  ;  39  &  40  Vic,  c.  80,  s.  14. 

^  39  &  40  Vict.,  c.  80,  s.  14 ;  and  see  s.  7,  as  to  court  of.  survey. 

•  18  &  19  Vict.,  c.    119,  s.  29;    sec  also  M.  S.   Act,   1854,  ss.  329  et  seq.^^A  to 
the  carriage  of  dangerous  cargo ;  as  to  balla^  see  Steel  v,  Schomberg,  24  L.  J.,  Q.  B.,  87. 

•  26  &  27  Vict.,  c.  51,  s.  8. 

•  33  &  34  Vict.,  c.  95,  s.  3. 

•  18  &  19  Vic.,  c  119 ;  26&27  Vic,  c  51 ;  .33  &34  Vic,  c  95 ;  p.  246^ n.  6,  ante^ 
'  18  &  19  Vic,  c  1 19,  ss.  31  to  52 ;  26  &  27  Vic,  c  51,  ss..  9  to  17. 

•  18  &  19  Vic,  c.  119,  s.  59. 

•  Order  in  Council,  January  7th,  1864 ;  I8  &  19  Vic,  1 19. 
»»  25  &  36  Vic.,  c  63,  ss.  35,  36, 37, 38. 
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The  provisions  of  the  Railway  and  Canal  Traffic  Act,*  so  far  as 
the  same  are  applicable,  extend  to  the  steam-vessels  employed  by 
railway  companies,  and  to  the  traffic  carried  on  thereby ;  and  the 
Railway  Regulations  Act*  provides  for  an  equality  of  treatment  in 
those  cases  in  which  railway  companies  own  lines  of  steamers  for  the 
transport  of  passengers  and  goods. 

To  certain  acts  of  n^ligence  and  misconduct  on  the  part  of 
the  master  the  criminal  law  has  placed  metes  and  bounds,  and 
visits  such  acts  with  severe  penalties.  Thus  all  acts  of  gross  and 
criminal  n^ligence,  or  of  fraud  or  ill^ality,  committed  without 
the  **  consent  or  privity  "  of  the  owners  of  the  ship,  to  the  prejudice 
of  the  freighters  and  owners,*  and  which  are  known  as  barratrous, 
are  prohibited.  Some  of  these  acts  are  in  their  nature  criminal,  and 
are  punishable  by  the  criminal  law.  Thus  there  are  punishments 
by  statute  for  surrendering  the  ship,  without  fighting,  to  pirates  or 
sea-rovers,*  unless  the  master  or  person  in  command  is  compelled 
to  submit  by  the  disobedience  and  cowardice  of  his  crew  ;  *  and  for 
casting  away  any  ship,  or  destroying  or  setting  fire  to  it^  to  preju- 
dice the  owners  or  underwriters ;  *  and  for  attempting  to  do  these 
acts,  or  causing  malicious  damage ;  and  for  exhibiting  false  signals, 
or  for  doing  or  performing  any  malicious  act  tending  to  the  loss  or 
destruction  of  any  ship  or  vessel.^  Whether  an  act  is  barratrous 
civilly,  and  in  relationship  to  the  owners,  depends  on  the  circum- 
stances under,  and  the  intent  with  which,  the  act  may  have  been 
committed.  Thus  an  act  of  wilful  damage,  if  done  with  a  criminal 
intent,  may  be  barratrous ;  but  otherwise  if  not.®  And  the  same 
may  be  said  of  acts  of  deviation,*  or  of  breach  of  blockade,*^  or  of 
gross  negligence  in  the  performance  or  execution  of  orders,**  or  for 
wilful  breach  of,  or  disobedience  to,  the  law,  where  the  owners  are 
injured,"  as  by  acts  of  smuggling,  either  in  a  home  or  foreign  port  ;*• 
but  ordinarily  no  act  of  mere  ignorance  or  incompetence,  or  of 
ordinary  negligence,  is  considered  barratrous.^* 

The  stringent  provisions  directed  by  recent  legislation  against 
all  attempts  to  send  insured  unseaworthy  ships  to  sea,  are  contained 


1  17  &  18  Vic,  0.31(1854). 

*  31  &  32  Vic,  c  119,  8.  16  (1868). 

»  Lockyer  v,  Offlev.  i  T.  R.,  259 ;  Vallejo  v.  Whedcr,  Cowp.,  155 ;  Lewenir.  Swasso, 
Postleth.,  147;  Marsh  on  Ins.,  5th  cd.,  409,  417. 

*  22  &  23  Car.  2,  c.  II,  s.  I. 
»  /^,  s.  7. 

*  24  &  25  Vic,  c  97,  8.  42. 

'  lb.,  ss.  44,  45,  46,  47  ;  27  A  28  Vic,  c.  47,  s.  2. 

*  Todd  V,  Ritchie,  i  Stark.,  240. 

*  Earle  v.  Rowcroft,  8  East,  126,  139 ;  Phyn  v.  Royal  Ins.  Co.,  7  T.  R.,  505 ; 
Mossz/.  BvTom,  6  T.  R.,  379 ;  «*with  a  fraudulent  purpo8e,*'^Marsh  on  Ins.,  5th  cd.,  411 

»o  Phillips  on  Ins.,  s.  1,063;  Goldschmidt  f .  Whitmore,  3  Taunt.,  512;  Evcrth  r. 
Ilannam,  6  Taunt.,  375  ;  Am.  on  Ins., 5th ed.,  p.  763 ;  Phillips  on  Ins.,  s.  1,068. 

"  Phyn  V,  Royal  Ins.  Co.,  7  T.  R.,  505. 

"  Knight  V,  Cambridge,  8  East,  135 ;  Earle  «r.  Rowcroft,  8  East,  126 ;  Phillips  oa 
Ins.,  s.  1,073. 

*»  Pipon  V.  Cope,  I  Camp.,  434;  Vallejo  v.  Wheeler,  Cowp.,  143. 

**  Tait  V.  Levi,  14  East,  481. 
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in  a  penal  section  of  the  consolidated  Merchant  Shipping  Acts,^ 
the  words  of  which  are  as  follows : — 

"  Every  person  who  sends  or  attempts  to  send,  or  is  party  to  sending  or 
attempting  to  send,  a  British  ship  to  sea  in  such  unseaworthy  state  that  the  life 
of  any  person  is  likely  to  be  thereby  endangered,  shall  be  guilty  of  a  mis- 
demeanor, imless  he  proves  that  he  used  all  reasonable  means  to  insure  her 
being  sent  to  sea  in  a  seaworthy  state,  or  that  her  going  to  sea  in  such  unsea- 
.  worthy  state  was,  under  the  circumstances,  reasonable  and  justifiable  ;  and,  for 
the  purpose  of  giving  such  proof^  he  may  give  evidence  in  the  same  manner  as 
any  other  witness. 

"  Every  master  of  a  British  ship,  who  knowingly  takes  the  same  to  sea  in 
such  unseaworthy  state  that  the  life  of  any  person  is  likely  to  be  thereby 
endangered,  shall  be  guilty  of  a  misdemeanor,  unless  he  proves  that  her  going  to 
sea  in  such  unseaworthy  state  was,  under  the  circumstances,  reasonable  and 
justifiable,  and  for  the  purpose  of  giving  such  proof  he  may  give  evidence  in 
the  same  manner  as  any  other  witness. 

*'  A  prosecution  under  this  section  shall  not  be  instituted  except  by  or  with 
the  consent  of  the  Board  of  Trade,*  or  of  the  Governor  of  the  British  possession 
in  which  such  prosecution  takes  place. 

**  A  misdemeanor  under  this  section  shall  not  be  pimishable  upon  summary 
conviction."' 

Two  or  three  important  prosecutions  have  taken  place  under 
this  section — important  because  the  section  provides  for  the  voluntary 
submission  of  the  accused  person  or  defendant  to  the  cross- 
examination  of  the  prosecution,  and  is  thus  an  infringement  of  the 
ordinary  rule  which  excuses  persons  charged  with  criminal  offences 
from  giving  testimony,  and  possibly  serving  as  their  own  chief 
accusers.  The  section  does  not  render  it  imperative  that  the 
accused  person  shall  give  evidence,  but  permits  him  to  do  so,  and  of 
course  adverse  conclusions  would  be  inevitably  drawn  from  his 
refusal  to  tender  himself  as  a  witness,  being  present  in  the  court  at 
the  time,  and  under  no  disability.  The  fact  of  sending  an  unsea- 
worthy ship  to  sea,  if  the  life  of  any  person  is  likely  to  be  thereby 
endangered,  is  of  itself  ^>«a/^^  a  misdemeanor,  which  throws 
upon  the  master  or  owner  the  onus  of  rebutting  the  charge,  and 
proving  that  it  was  by  no  fault  of  theirs  that  she  was  sent  to  sea 
in  an  unfit  state.  The  probable  result  of  so  severe  an  enactment 
will  be  to  render  this  class  of  offence,  where  effected  for  insurance 
purposes,  exceedingly  rare,  the  lenience  and  consideration  of  the 
presiding  judge  being  directed  to  mitigate  the  tenor  of  the  Act, 
where  the  offence  is  not  wilful  or  designed. 

The  Board  of  Trade,  under  this  and  other  sections  of  the 
Mercantile  Marine  Statutes,  has  large  powers  of  inspection  and 
survey,  as  well  as  powers  of  detention  and  prosecution,  confided  to 
it.  Thus  where  a  British  ship  is  in  any  port  of  the  United 
Kingdom,  and  is  in  an  imfit  condition  to  proceed  to  sea  without 
serious  danger  to  human  life,  having  regard  to  the  nature  of  the 
service  for  which  she  is  intended,  any  such  ship  may  be  provisionally 


'  39  &  40  Vict.,  c.  So,  s.  4. 

*  Does  not  apply  to  Scotland ;  see  39  &  40  Vic,  c.  80.,  s.  41. 

*  39  &  40  Vic,  c  8a,  8.  4. 
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detained,  for  the  purposes  of  survey.^  A  power  of  appeal  also 
exists  to  a  court  of  survey,  the  procedure  and  constitution  of 
which  court  are  defined  by  the  same  Act^*  and  generally,  and  under 
various  sections  of  the  consolidated  Shipping  Acts,  the  Board  of 
Trade  exercises  a  minute  and  stringent  supervision  over  the 
mercantile  marine.* 

Under  the  Harbours,  Docks,  and  Piers  Clauses  Acts,  1847,*  the 
master  has  certain  duties  cast  upon  him  in  obedience  to  the  harbour^ 
master.  Thus  sails  must  be  furled  or  lowered  before  the  ship 
enters  dock,  under  penalty,*  and  the  directions  of  the  harbour- 
master must  be  observed  as  to  the  time  of  entering  and  leaving, 
&c. 

Another  duty  cast  upon  the  master  is  that  involved  in  what  is 
known  as  the  sue  and  labour  clause  in  ordinary  English  policies  of 
assurance.  This  term  is  as  follows: — "It  shall  be  lawful  to  the 
assured,  their  factors,  servants,  and  assigns,  to  sue  labour  and 
travail,  for,  in,  or  about  the  defence,  safeguard,  or  recovery,  &c.*' 
By  this  provision  it  therefore  becomes  his  duty,  in  case  of  any  loss 
or  misfortune  happening  to  the  ship,  to  take  all  necessary  measures 
to  recover  and  preserve  the  ship  and  cargo,  or  whatever  is  the 
subject  of  insurance,  for  the  benefit  of  the  parties  interested, 
whether  the  owners  or,  in  case  of  abandonment,  the  under- 
writers.® In  either  event,  he  is  the  s^ent  of  the  persons  in  whose 
interest  he  acts ;  and  if  it  be  for  the  underwriters,  they  become 
liable  to  reinburse  him  for  the  expenses  incurred."'  It  may  also 
become  his  duty  to  elect  whether  the  ship  shall  be  abandoned,®  the 
cargo  re-shipped,  and  carried  on,*  or  sold,^*  or  forwarded  for  the 
benefit  of  those  concemed.^^ 

*  39  &  40  Vic,  c.  80,  s.  6. 

*  Id,,  98.  7,  8,  9,  10,  etseq,,  ss.  34,  39. 

'  34  &  35  Vic,  c  iio^  s.  5 ;  36  &  37  Vic,  c  85,  ss.  4,  15  ;  37  &  38  Vic,  c.  51. 

*  10  &  n  Vice  27,  s.  52  ;  The  Cynthia,  2  P.  D.,  52;  The  Bilbao,  Lush,  149 ;  The 
Excelsior,  2  L.  R.,  A.  &  £.,  268 ;  The  Broeder  Trow,  17  Jur.,  94  ;  The  Belgic,  2  P.  D., 
57,  n. ;  The  Oyde  Navig.  Co.  v,  Barclay,  i  App.  C,  790. 

*  10  &  II  Vic.  c  27,  ss.  52,  59,  60,  74;  Dennis  v,  Tovell,  8  L.  R.,  Q.  B.,  10; 
The  Earl  of  Auckland,  Lush,  387 ;  River  Wear  Com.  v.  Adamson,  2  App.  C,  743. 

*  Stringer  v,  English,  4  L.  R.,  Q.  B.,  686. 

'  Kidston  v.  Empire  Insurance  Co.,  I  L.  R.,  C.  P.,  535,  544 ;  2  L.  R.,  C.  P.  (Ex. 
Ch.),  357,  365  ;  Lohre  v,  Aitchison,  3  Q.  B.  D.,  558 ;  2  id,,  501  ;  Dixon  v.  Whitworth, 
48  L.  J.,  C.  P.,  538.  See  also  The  Kmak,  2  L.  R.,  P.  C,  505 ;  The  Limcric^  I  P.  D., 
292,  299. 

*  Kaltenbach  v.  Mackenzie,  3  C.  P.  D.,  467 ;  Famworth  v,  Hyde ;  18  C.  B. 
(N.  S).,  835  ;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83.  Whether  a  master  can  lawfully 
bind  himself  to  consign  the  yessel  in  case  of  dsaster  to  any  particular  person,  see 
Mauran  v,  Warren,  2  Low  (Am.),  53. 

*  Kidston  v.  Empire  Insurance  Co.,  2.  L.  R.,  C.  P.,  365 ;  The  Bahia,  Br.  &  L.,  292. 
^®  Cobequid  Marine  Ins.  Co.  v.  Barteaux,  6  L.  R.,  P.  C.,  319 ;  Rankin  v.  Potter,  6 

L.  R.,  H.  of  1*,%Z\   S  C.  P.,  341 ;   Atwood  v,  Sellar,  4  Q.  B.  D.,   342;   357,  per 
Cockbum,  CJ. 

"  Wilson  V.  Forster,  6  Taunt.,  25 ;  M'Masters  v,  Shoolbred,  I  Esp.,  238 ;  Potter  v, 
Rankin,  5  L.R.,  C.  P.,  371 ;  Hickie  v.  Rodoconachi,  4  H.  &  N.  455.  It  may  be  that 
the  master's  right  to  tranship  is  limited  to  those  cases  in  which  thie  voyage  may  be 
completed  on  its  original  terms  as  to  freight,  and  in  such  his  duty  may  bie  co-cxtensive 
with  his  right,  as  no  further  charge  arises  to  the  freighter;  Notara  v,  Henderson,  7 
L.  R.,  Q.  B.,  225,  231,  per  Willes,  J.  5  Shiptonv.  Thornton,  9  A.  &  E.,  314;  Tronson 
V.  Dent,  8  Moo.  P.  C.  C.,  419,  pp.  455.7  ;  Lemont  v.  Lord,  52  Me.  (Am.),  365 ;  The 
Bahia,  ib,,  sup. 
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PART  THE  SECOND. 

ON    THE    EARNING    OF    FREIGHT. 


CHAPTER  IX. 
CONTRACT  BY  CHARTER-PARTY. 
It  has  been  indicated,  in  a  preceding  chapter,  that  merchant  ships 
are  usually  employed  by  virtue  of  two  distinct  species  of  contract, 
the  first,  and  chief  in  importance,  being  an  agreement  ordinarily 
made  in  writing,  or  by  a  printed  form  signed  by  the  parties  con- 
cerned, or  their  agents  thereunto  lawfully  authorised,  and  known 
as  a  memorandum  of  charter,  or  charter-party;  and  the  other 
being  a  mere  engagement  of  carriage,  to  carry  goods  upon  certain 
express  or  implied  terms,  at  a  g^ven  rate,  in  what  is  sometimes 
termed  a  general  ship.  Under  this  arrangement,  the  shipper  or 
freighter  of  the  goods  takes  no  interest  in  the  property  of  the  vessel, 
or  in  its  possession,  further  than  is  necessary  and  incident  to  his 
bargain,  that  his  goods  shall  be  safely  and  securely  carried  and 
delivered,  on  payment  of  the  agreed  freight  Under  the  alternative 
form  of  contract,  the  bargain  usually  vests  in  the  merchant  the 
right  to  the  possession  of  the  ship,  or  its  stowage  capacity ;  and  may 
be  in  its  nature  and  effect  either  a  virtual  lease  or  demise  of  the 
ship,  with  all  its  belongings,  for  a  given  space  of  time,  for  months 
or  years,  or  for  a  given  number  of  voyages,  or  for  a  single  voyage, 
or  from  a  place  or  port  named,  to  another  harbour  or  wharf  or  place 
of  delivery ;  or  it  may  be  an  undertaking  to  let  the  carrying  capacity 
of  the  ship  only.  This  latter  is  the  more  usual  form  of  contract, 
and  vests  in  the  freighter  the  right  to  the  possession  of  the  whole  of 
the  ship^  that  is  not  required  for  the  convenience  and  use  of  the 
master  and  crew,  and  the  stowage  of  the  sails,  equipment,  &c^  and 
is  made  by  an  instrument  known  as  a  charter-party.^ 

^  It  would  seem  thatfonnerlj  charter-parties  were  usually  limited  to  contracts  for  letting 
the  entire  Alp*  ''Charte-partie  est  distingu6e  d'avec  le  conndssement  (hill  of  lading)  parce 
que  charte-partie  est  le  contract  d*affr^tement  de  ]a  totality  du  navire,"  Le  Guidon,  Rouen 
cd.,  1671,  p.  267,  ch.  15,  s.  7. 

'  Monsieur  Boyer,  in  La  Decision  de  Bourdeaux,  105,  furnishes  the  derivation  of  the 
term  charter-party  as  originating  in  the  time  when  the  notaries  were  clerics.  The  merchant 
and  die  master  made  tnelr  conventions  and  terms  of  agreement  upon  a  charter-deed  or 
ps^er,  "  une  charte  de  papier,"  and  afterwards  cut  the  instrument  in  two,  each  retaining  a 
portion  ;  and,  upon  the  return  of  the  ship,  adjusting  the  two  pieces  to  ascertain  if  the  per- 
formance of  e^  accorded  with  the  agreement :  Des  Les  et  Coustumes  de  la  Mer,  ed. 
Rouen,  1671,  p.  352 ;  Beawes,  Lex  Mercatoria,  vol.  i,  187,  6th  ed. ;  Haigrave*s  Note  on 
1st  Inst.,  229;  Abb.  on  Ship.,  p.  162;  Mr.  Hargrave  is  of  opinion  that,  before  the 
indenting  of  deeds  came  into  use,  there  were  as  many  parts  taken  of  a  deed  orcharter^the 
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As  the  instrument  of  demise,  containing  the  agreement  and  the 
terms  and  conditions  thereof,  by  which  each  party  consents  to  be 
bound,  it  is  a  document  of  considerable  significance  in  maritime 
affairs,  and  should  be  always  on  board  the  ship.^  Where  it  is  made 
in  the  country  and  place  of  residence  of  the  owners,  although  fre- 
quently negotiated  as  to  its  terms  by  an  agent  or  broker,  it  is 
usually  signed  by  the  shipowner  himself,  or  a  managing  owner,  or  a 
member  of  his  firm,  and  by  the  freighter  or  charterer  on  his  part. 
In  foreign  ports,  where  not  executed  by  an  agent  of  the  ship,  or  of 
the  managing  owner's  firm,  it  is  often  signed  and  entered  into  by 
the  master,  acting  for  the  owners. 

During  the  eighteenth  century,  it  would,  from  the  reports,  appear 
that  charter-parties  were  in  the  majority  of  instances  by  deed  under 
seal,  from  the  supposed  superior  solemnity  and  eflScacy  of  such  a 
mode  of  contract,  and  as  giving,  under  certain  circumstances,  a  higher 
degfree  of  security.  But,  early  in  the  present'  century,  the  charter- 
party  was  beginning  to  be  superseded  by  a  memorandum  of  charter, 
as  it*  was  termed,  in  writing  only,  and  not  by  deed,  as  being  more 
convenient,  and,  from  technical  reasons  of  the  law,  more  generally 
available  as  a  remedy  in  cases  where  breaches  of  the  provisions  of 
the  contract  had  happened  or  occurred.  Inasmuch  as  only  the 
person  actually  signing  and  executing  the  deed,  or  his  agent  who 
had  executed  it  in  his  presence,  and  by  his  direction,  or  a  lawful 
agent  thereunto  authorised,  by  another  deed,  could  sue  or  maintain 
a  remedy  upon  the  deed  itself,  the  inconveniences  of  such  a  mode 
of  contract  were  soon  practically  realised.^ 

If  an  action  were  brought  to  recover  freight  or  demurrage  earned 
upon  the  terms  of  a  charter-party  by  deed,  it  was  decided  that  the 
declaration  must  be  specially  framed  on  the  deed.*  And  an  indebi- 
tatus count  did  not  apply  where  the  debt  was  merged  in  a  specialty.* 
And  if  the  master  contracted  with  the  freighter,  the  owner  could 
not  in  assumpsit  recover  his  freight.*  And  the  shipowner 
could  not  be  sued  by  the  shipper,  who  had  contracted  by  deed,  for 
improper  or  short  delivery  upon  the  bill  of  lading  signed  by  the 
master.^   If  the  charter-party,  moreover,  exjM-essed  that  it  was  made 

name  then  used — as  there  were  parties  interested,  and  that  one  part  was  delivered  to  each 
of  the  parties  ;  that  these  were  charta  parickt^  and  were  superseded  In  a  great  measure 
by  the  charkt  partita,  which  were  cut  in  straight  lines,  and  these  continued  to  be 
generally  used  till  the  latter  end  of  the  reign  of  K.  Henry  IH. ;  that  indenting  began 
m  the  reign  of  King  John,  and  continued  in  the  form  at  that  time  adopted  till  the  close  of 
the  14th  century. 

^  Marshall  on  Ins.,  5th  ed.,  312,  to  authenticate  proofe  on  which  the  nationality- or 
neutrality  of  the  ship  rests. 

•  Atty  V,  Parish,  I  B.  &  P.,  N.  R.,  104 ;  Harrison  ».  Jackson,  7  T.  R.,  207 ;  Schack 
V,  Antony,  i  M.  &  S.,  573 ;  Horsley  v.  Rush,  cited  7  T.  R.,  209,  Sitt.  afker  Mich.,  1788  ; 
Berkeley  v.  Hardy,  5  B.  &  C,  355  ;  Hunter  v,  Prinsep,  10  East,  378 ;  Splidt  v.  Bowles, 
Id.,  279 ;    Hunter  v,  Parker,  7  M.  &  W.,  322. 

3  Atty  V.  Parish,  I  B.  &  P.,  N.  R.,  104 ;  Schack  v.  Antony,  I  M.  &  S.,  573. 

*  2  Wm.  Saunders,  349  b. ;  Baber  v,  Harris,  9  A.  &  £.,  5325  Edwards  v.  Bates, 
7  M.  &  G.,  590;  Price  v.  Moulton,  10  C.  B.,  561 ;  King  v.  Hoare,  13  M.  &  W.,  494  ; 
but  see  Tilson  v.  The  Warwick  Gas  Light  Co.,  4  B.  &  C,  968 ;  Yates  v.  Aston, 4  Q.  B., 
182,  secus,  if  the  debt  could  be  established  independently  of  the  deed. 

^  Schack  V.  Antony,  i  M.  &  S.,  573.  •  Hunter  v,  Prinsep,  lo  East,  378. 
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between  certain  parties,  as  between  A.  and  B.,  owners  of  a  ship, 
whereof  C.  is  master,  of  the  one  part,  and  D.  and  E.  of  the  other 
part,  and  purports  to  contain  covenants  with  C. ;  nevertheless  C. 
cannot  bring  an  action  in  his  name  upon  the  covenants  expressed  to 
be  made  witib  him,  nor  give  a  release  of  them,  even  although  he  seals 
and  delivers  the  instrument.^  But  if  the  charter-party  is  not  ex- 
pressed to  be  made  between  parties,  but  runs  thus, — "  This  charter- 
party  indented  witnesseth  that  C,  master  of  the  ship  W.,  with  con- 
sent q{  a.  and  B.,  the  owners  thereof,  lets  the  ship  to  freight  to  E. 
and  R,  and  the  deed  contains  mutual  covenants  by  E.  and  F.with 
A.  and  R,"  in  this  case,  A.  and  B.  may  bring  an  action  upon  the 
covenants  expressed  to  be  made  with  them :  although,  unless  they 
seal  the  deed,  they  cannot  be  sued  upon  it*  For  these  and  other 
technical  reasons  of  a  like  kind,  the  charter-party  by  deed  has  prac- 
tically fallen  into  disuse. 

The  charter-party  settles  the  bargain  as  to  the  nature,  extent  and 
quality  of  the  cargo,  leaving  it  to  the  bills  of  lading  to  define  its 
quantity,  condition,  weight,  and  appropriation.  It  engages  the 
owner  to  take  on  board  ordinarily  "  a  full  and  complete  cargo," 
which  may  be  of  one  species  of  commodity  or  variously  assorted, 
and  either  fill  **  the  whole  reach  and  burthen  of  the  ship,"  or  carry 
so  much  as  the  ship  will,  if  reasonably  well  stowed  and  ballasted, 
transport  with  safety,  and  deliver  at  the  particular  harbour,  road- 
stead, port  or  quay  indicated.*  The  ship  is  let  for  a  voyage  to  one 
or  more  places,  or  for  a  series  of  voyages,  or  for  a  term ;  and  the 
freight  is  usually  expressed  to  be  paid  lor  the  entire  ship,  or  an 
entire  part  of  the  ship,  at  per  month  or  day,  or  at  so  much  per  ton 
for  each  ton  or  other  portion  of  its  capacity,  or  for  a  gross  sum,* 
the  modes  of  payment  being  as  various  as  the  nature  of  the  contract. 

The  merchant  who  has  so  hired  a  ship,  may  lade  it  either  with 
his  own  goods,  or,  if  he  has  not  sufficient,  may  take  in  goods  of  other 
persons ;  or  he  may  wholly  underlet  the  ship  to  another.  By  the 
French  Ordonnance,  underletting  at  an  advanced  price  is  forbidden  ;* 
and  Ld.  Tenterden  considered  this  a  wise  regulation,  though  per- 
haps not  necessary  by  the  practice  in  England.* 

The  charter-party  in  ordinary  use  is  a  formal  and  recognised 
document  containing  all  but  invariable  terms  on  certain  points,  with 
variations  or  differences  introduced  in  reference  to  the  specific  bar- 
gain entered  into,  the  nature  of  the  cargo  to  be  loaded,  the  usage  of 
the  ports  of  shipment  or  of  delivery,  the  time  of  year  when  the 

*  Scudamore  v.  Vandenstene,  2  Ins.,  673 ;  2  RoL  Abr.  Faits,  F.  I ;  Storer  v.  Gordon, 
3  M.  &  S.,  308,  322,  per  Lord  Ellenborough ;  Salter  v.  Kidgly,  Carthew,  76  ;  Barclay 
V,  Hardy,  K.  B. ;  Abb.  on  Ship.,  166,  n.;  or  Berkeley  v.  Hardy,  5  B.  &  C,  355  ; 
Bnshell  v.  Beavan,  I  Bing.,  N.  C,  120. 

*  Cooker  v.  ChUd,  2  Lev.,  74;  Gilby  v.  Copley,  3  Lev.,  138 ;  Abb.  on  Ship.,  166; 
formerly,  and  before  the  Judicature  Act,  an  action  at  law  on  the  charter-party,  even  if  not 
under  seal,  must  have  Men  brought  in  the  name  of  the_person  named  m  it ;  Sandars  v, 
Vaniellar,  4  Q.  B.,  286;  see  also  Smidt  v.  Tiden,  9  L.  R.,  Q.  B.,  44^;  the  36  &  37 
Vic,  c.  66  (Judic  Act,  1873),  s.  25,  sub.-s.  6,  provides  for  the  assignment  of  choses 
in  action. 

'  Beawes,  Lex  Mercatoria,  6th  ed.,  p.  187 ;  Abb.  on  Ship.,  166. 

*  Abb.  on  Ship.,  166,  167.      *  Liv.  3,  tit  3,  Fret,  art  27.       •  Abb.  on  Ship.,  167. 
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voyage  or  voyages  are  to  be  undertaken,  or  other  matters  of  the 
kind.  It  generally  expresses  the  burthen  and  name  of  the  ship,  and 
by  the  French  Ordonnance  is  required  to  do  so  ;  ^  the  names  of  the 
contracting  parties,  the  rate  of  freight  or  hire,  the  ports  of  loading 
and  delivery,  the  rate  of  demurrage,  &c  It  also  engages  that  the 
vessel  shall  be  tight,  staunch,  and  strong,  or,  in  adequate  and 
equivalent  terms,  seaworthy ;  furnished  with  all  necessaries  for  the 
intended  adventure ;  ready  by  a  day  appointed  to  receive  the  cargo, 
and  to  sail  on  a  given  day  after  loading,  and,  after  proceeding  to  her 
destination,  there  deliver  on  certain  terms  the  cargo  carried,  with 
a  certain  agreed  penalty,  or  stipulated  damages  in  lieu  thereof,  in 
case  of  breach  or  a  failure  of  performance. 

The  hirer,  merchant,  or  freighter  usually  undertakes,  on  his  part, 
to  load  and  unload  the  ship  within  ag^ven  number  of  days  after  she 
is  ready  to  receive  the  cargo,  and  after  her  arrival  at  the  loading 
and  delivery  ports  respectively,  and  to  pay  the  freight  in  whatever 
manner  has  been  mutually  agreed.  Provision  is  also  almost  invari- 
ably made  for  the  detention  of  the  ship,  and  the  freighter  usually 
binds  himself  to  pay  an  agreed  sum  per  ton  per  day,  or  a  gross 
agreed  sum,  if  he  detains  the  ship  or  keeps  it  on  demurrage  beyond 
a  certain  time  assigned  by  the  charter-party  for  the  proper  loading 
and  unloading  of  the  cargo,  allowing  for  certain  reasonable  casualties 
and  delays.  Usually  this  term  provides  that  the  ship  shall  be 
allowed  so  many  days  for  loading  and  unloading,  and  that  it  shall 
be  lawful  for  the  freighter  to  detain  the  vessel  for  these  purposes  a 
further  specified  time,  on  payment  of  a  daily  sum.  These  terms 
together  constitute  a  contract  on  the  part  of  tike  freighter  that  he 
will  not  detain  the  ship  for  these  purposes  beyond  the  two  periods 
expressed  ;  and  if  he  does  so  detain  her,  he  is  liable  in  damages, 
calculated  usually  on  the  basis  of  the  sum  agreed  to  be  paid.*  The 
daily  rate  of  demurrage*  mentioned  in  the  charter-party  will,  in 
general,  be  the  measure  of  the  damages  to  be  paid,  but  it  is  not  the 
absolute  or  necessary  measure ;  more  or  less  may  be  payable,  as 
justice  may  require,  regard  being  had  to  the  expense  and  loss  in- 
curred by  the  owner ;  and  the  amount  must  be  settled  by  a  jury,  if 
the  parties  cannot  agree.*    And  where  the  time  is  thus  expressly 

^  The  Code  de  Commerce,  liv.  2,  tit.  6,  s.  273,  prescribes  that  all  agreements  for  the 
lettiog  of  ships  must  be  evidenced  by  writing.  They  should  contain  the  name  and  the 
tonnage  of  the  ship,  the  nameof  the  captain,  ofthe  letter  and  the  hirer  (du  fr^teur  et  de  Tafir^ 
teur),  the  place  and  time  agreed  for  loading  and  unloading,  the  freight  or  hire,  whether  the 
hirin^is  partial  or  total,  and  the  agreed  rate  of  demurrage  ;  Code,  226,  228,  286,  289, 435* 

'Randall  V.  Lynch,  12  East,  17^  182;   Abb.  on  Ship.,  169,  180. 

'  Where  the  term  '*  days"  only  is  used,  it  has  been  found  by  a  special  jury  inaoise, 
that  working  days  only  were  meant,  and  that  Sundays  and  holidays  were  excluded  (Cochran 
V.  Retberg,  3  Esp.,  121) ;  but  ordinarily,  and  apart  from  the  custom  of  a  particular  place 
or  port,  days  mean  running  days.  In  America,  the  shipowner  takes  on  himself  the  risk 
of  working  weather  during  imloading;  Sprague  z'.  West,  Abb.  Ad.,  548;  Parsons  on 
Ship.,  vol  I,  316  ;  Harper  v.  McCarthy,  2  B.  &  P.,  N.  R.,  258.  A  fraction  ofa  day  counts 
as  a  day ;  and  where  the  context  shows  that  working  days  are  intended,  they  will  be  so 
understood :  The  Commercial  St.  Ship  Co.  v.  Boulton,  10  L.  R.,  Q.  B.,  346.  In 
America,  the  day  apportioned  was  reckoned  at  twenty-four  hours ;  Wiles  v.  N.  Y.  Central 
Rl,.  2  Hun.,  109.    See  Laing  v,  HoUway,  3  Q.  B.  D.,  437. 

*  Moorsom  v.  Bell,  2  Camp.,  616 ;  Randall  v.  Lynch,  id.,  352. 
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ascertained  and  limited  by  the  terms  of  the  contract,  the  merchant 
will  be  liable  to  an  action  for  damages,  if  the  thing  be  not  done 
within  the  time,  although  this  may  not  be  attributable  to  any  fault 
or  omission  on  his  part ;  for  he  has  engaged  that  it  shall  be  done}  If 
the  merchant  is  the  author  of  delay  by  which  expenses  are  after- 
wards occasioned,  those  expenses  will  fall  upon  him  *  The  general 
rule  appears  to  be,  that  if  the  merchant  covenant  to  do  a  particular 
act  which  afterwards  becomes  impracticable,  he  must  answer  for  his 
default,  unless  the  act  be  or  become  contrary  to  the  law  of  his  country^ 
or  impossible  by  the  act  of  God?  And  a-  merchant  who  covenanted 
to  furnish  a  cargo  at  Gibraltar  within  a  limited  time,  but  was  pre- 
vented, by  a  prohibition  of  intercourse  with  the  port,  consequent  on 
an  infectious  disease,  was  held  not  excused* 

But  where  the  charter-party  is  silent  on  a  particular  term,  as 
on  the  number  of  days  to  be  allowed  as  lay  days,  and  no  time  is 
mentioned  for  loading  or  unloading,  the  consignee  is  not  liable  for 
delays  occurring  without  his  fault  or  beyond  his  control,*  but  a 
contract  is  implied  for  discharge  in  a  reasonable  time,^  and  he  is 
liable  for  an  unreasonable  detention  J 

Although  it  is  undoubtedly  the  usual  practice,  and  it  may  be 
also  added  the  convenient  and  proper  course,  to  express  contracts 
of  affreightment  in  writing,  there  seems  to  be  no  law  either  in 
England  or  America  rendering  such  a  course  of  action  indispens- 
able.® It  is,  as  already  mentioned,  otherwise  in  France,  where  they 
are  by  the  Code  required  to  be  in  writing.®  If  it  is  in  writing  and 
signed,  any  material  alteration  or  addition  made  afterwards  by 
either  of  the  parties,  without  the  knowledge  or  consent  of  the  other 
party  thereto,  will  render  it  null  and  void,  though  the  alteration 
was  made  without  any  fraudulent  design.^** 

^  Abb.  on  Ship.,  181.  Barker  v.  Hodgson,  3  M.  &  S.,  267,  270;  Leer  v,  Yates,  3 
Taunt.,  387 ;  Randall  v.  Lynch,  2  Camp.,  352 ;  Thiis  v,  Byers,  I  Q.  B.  D.,  244 ; 
Stiaker  9,  Kidd,  3  Q.  B.  D.,  223 ;  Porteus  v,  Watney,  Id,^  227 ;  Brown  ».  Johnson,  10 
M.  &  W.,  331 ;  Fenwick  ».  Schmalz,  3  L.  R.,  C.  P,  313 ;  Hudson  v,  Ede,  2  L.  R.,  Q.  B., 
566,  yuL^  412 ;  and  cases,  p.  256,  n.  2,  post, 

*  The  Angerona,  i  Dods.,  Ad.,  382,  3865  Abb.  on  Ship.,  181.  The  owner  is  entitled 
to  damages  for  detention  wherever  Uie  ship  is  not  restored  at  the  stipulated  time;  Randall  v. 
Lynch,  a  Camp.,  352,  per  Lord  Ellenborough,  C.J.  In  England  there  is  no  lien  at 
common  law  for  demurrage  or  dead  freight ;  Phillips  v,  Rodie,  15  East,  547 ;  Birley  v, 
Gladstone,  3  M.  &  S.,  205  :  but  in  America  the  master  has  a  lien  on  the  cargo  for  de- 
invnage^  where  it  is  not  expressly  agreed  in  the  bill  of  lading;  and  the  lien  may  1^  enforced 
in  the  Admiralty ;  The  Hyperion's  Cargo,  2  Low,  92  (Am.) ;  Donaldson  ».  McDowell,  i 
Holmes,  29a 

>  Abb.  on  Ship.,  182;  Com.  Dig.,  Condition,  L.  7 ;  Beswick  v.  Swindells,  3  A.  &  E., 
868 ;  W.  Saunders,  voL  i,  238,  vol.  2,  836.  See  Appleby  v,  Myers,  2  L.  R.,  C.  P.,  651  ; 
Howell  V,  Coupland,  l  Q.  B.  D.,  258 ;  Baily  v.  De  Crespigny,  4  L.  R.,  Q.  B.,  180; 
Clifford  V,  Watts,  5  L.  R.,  C.  P.,  577. 

*  Barker  «^.  Hodgsoo,  3  M.  &  S.,  267,  270;  Abb.  on  Ship.,  182. 
»  The  Glover,  i  Brown,  Ad.  (Am.),  166. 

*  Cross  V,  Beard,  26  N.  Y.,  85  ;  Clendaniel  v,  Tuckennan,  17  Barb.  (Am.),  184 ; 
Ford  V,  Cotesworth,  5  L.  R.,  O.  B.,  544;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443; 
Postlethwaite  v.  Freekuid,  4  Ex.  D.,  155.         "^  Hall  v.  Barker,  64  Maine,  339. 

®  Parsons  on  Ship.,  vol.  1, 274 ;  Parsons  on  Contracts,  vol,  2,  300  n.  o. ;  Taggard  v, 
Loring;  16  Mass.,  336;  Perry  v.  Osborne,  5  Pick.  Mass.,  422;  Vinal ».  Burrill,  16 
Pick.,  401  ;  Swanton  v.  Reed,  35  Maine,  176;  Swift  v.  Hall,  I2I  Mass.,  278,  p.  256, 
B.  9,  post,  •  Code  de  Commerce,  273. 

*•  Pigot*s  case,  il  Rep.,  26  b ;  Aldous  v.  Comwell,  3  L.  R.,  Q.  B.,  573 ;  Croockewit 
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And  if  the  charter-party  be  signed,  a  proviso  against  h'ability 
for  detention,  unless  "  by  default "  on  the  part  of  the  charterer, 
exempts  him  only  for  delay  from  causes  beyond  his  own  control,^ 
but  this  materially  mitigates  his  liability  in  reference  to  ordinary 
hindrances  and  possible  delays.*  And  in  an  American  case  it  was 
held  that  the  charterer  was  not  liable  for  the  charter  hire  or  freight 
while  under  charter,  the  ship  having  been  destroyed  by  fire.*  Aiid 
if  the  ship  is  destroyed  by  perils  of  the  sea,  it  is  a  good  answer  to 
an  action  by  the  charterer  against  the  shipowner  for  not  supplying 
the  ship.*  And  the  master,  in  spite  of  the  express  or  implied 
terms  of  the  charter-party,  has,  in  his  capacity  of  master,  a  certain 
reasonable  discretion  in  loading  and  stowage  where  the  safety  of 
his  ship  is  concerned,  and  may  make  such  departures  from  the 
agreed  stipulations  as  are  necessary  to  that  end.  And  the  (Am.) 
Ct.  of  Adlty.  will  accord  the  charterer  a  proper  allowance  for  any 
space  he  may  have  lost  by  such  a  change.^  But,  ordinarily,  express 
agreements  are  construed  strictly,  and  parol  evidence  is  not  allowed 
to  contradict  or  vary  their  terms,  and  the  rule,  Expressumfacit  cessare 
taciturn^  is  enforced.  Thus,  where  the  freighter  covenanted  to 
pay  freight  for  "  goods  delivered  at  A,"  and  the  ship  was  wrecked 
before  arrival  at  A,  but  the  goods  were  voluntarily  accepted  at  B, 
by  the  freighter,  it  was  held  that,  though  the  objection  was 
technical,  and  did  not  meet  the  justice  of  the  case,'  and  although 
the  loss  was  by  an  act  of  God  so  called,  the  freighter  was  not 
liable  for  freight  pro  rata  itineris.  For  if  A  covenant  to  ei^eoff 
B,  and  B  will  not  accept  livery,  A  is  not  released  unless  the  act  be 
frustrated  by  the  act  of  the  covenantee  ;  *  and  whether  the  contract 
be  under  seal  or  by  parol  it  would  be  the  same.*  The  delivery  at 
A  was  a  condition  precedent  to  the  earning  of  any  freight ;  but  it 
would  have  been  otherwise  had  the  term  been,  and  "  there  deliver, 
on  payment  of  freight,"^^  the  voluntary  acceptance  at  an  inter- 
mediate port  being  made  in  such  a  mode  as  to  raise  a  fair  inference 

V.  Fletcher,  i  H.  &  N.,  893  ;  Horn  v.  Bensusan,  2  M.  &  Rob.,  326 ;  City  of  Boston  v. 
Benson,  12  Cush  (Am.),  6x  ;  Parsons  on  Ship,  vol.  I,  274. 

1  Thacherz;.  Boston  Gas  Light  Ca,  2  Low  (Am.),  361 ;  Harper  v,  M*Carthy,  2  B. 
&  P.,  N.  R.,  258. 

>  The  Norden  Steamship  Ca  v.  Dempsey,  I  C.  P.  D.,  654 ;  Fenwick  v,  Schmalz,  3 
L,  R.,  C.  P.,  313 ;  Tapscott  v.  Balfour,  8  L.  R.,  C.  P.,  46;  Hudson  v.  Ede,  2  L.  R., 
Q.  B.,  566 ;  3  id,,  412 ;  Leer  v.  Yates,  3  Taunt.,  387  ;  Randall  v.  Lynch,  2  Camp.,  352 ; 
12  East,  179;  Barret  ».  Button,  4  Camp.,  333 ;  Thiis  v,  Byers,  I  Q.  B.  D.,  244; 
Straker  v,  Kidd,  3  Q.  B,  D.,  223  ;  Porteus  v.  Watney,  /*.,  227  ;  C.  A.,  534. 

»  Shaw  V,  United  States,  3  Otto  {93  N.  Y.),  235. 

^  Wheelwright  v.  Beers,  2  Hall  (Am0>382. 

»  Reynolds  v.  The  Joseph>  2  Hun,  58  (1877). 

•  Co.  Liltl.,  210  a ;  GoodalFs  case,  5  Rep.,  97 ;  Leer  v.  Yates,  3  Taunt,,  387 ;  Poiteus 
V,  Watney,  3  Q.  B.  D.,  227,  534,  Rule  6,  p.  258, /<«/;  and  cases,  n.  2,  sup,,  and 
p.  255,  n.  I. 

'  Cook  V,  Jennings,  7T.  R.,  zZi^  at  p.  384,  per  Ashurst,  J. 

»  yj.,  384,  per  Lord  Kenyon,  C.J.  ;  Bright  v.  Cowper,  I  Brown,  21 ;  Clarke  v. 
Gumell,  I  Bulst,  167;  Hoppers.  Bumess,  i  C.  P.  D.,  rj7. 

•  Cook  V,  Jennings,  ii.,  sup,,  at  p.  385 ;    per  Lawrence,  J. 

*»  Luke  V,  Lyde,  2  Burr,  882  ;  I  Bl.,  90 ;  Mitchell  v,  Darthe«,  2  Bing.,  N.  C,  555  ; 
Metcalfe  v.  The  Britannia  Ironworks  Company,  2  Q.  B.  D.,  423  ;  Vlierboom  v,  Cluip- 
man,  13  M.  &  W.,  230;  238,  per  Parke,  B. 
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.that  the  further  carriage  of  the  goods  was  intentionally  dispensed 
with} 

"  Charter-parties  have  always  by  the  common  law  had  a  genuine 
construction  as  near  as  may  be,  and  according  to  the  intention  and 
design,  and  not  according  to  the  literal  sense  of  traders,"  ^  but  still 
in  conformity  and  accordance  with  strict  legal  rules  of  interpretation 
and  the  known  maxims  of  the  law.*  Under  these  circumstances  it 
becomes  material  that  the  known  and  accepted  legal  rules,  applied 
to  the  interpretation  of  such  contracts,  should  be  explained  and 
set  forth  in  detail. 

Two  modes  of  construction,  or  of  interpreting  charter-parties, 
are  constantly  encountered  in  practice,  and  are  indeed  necessary  to 
the  just  interpretation  of  these  composite  documents.  In  part,  by 
their  nature  and  construction,the  words  of  agreement  are  formal  and 
specific,  with  a  definite  meaning  attached  to  each  of  the  phrases  ;  and 
in  part  they  are  necessarily  mercantile  and  uncertain,  often  hurriedly 
framed  with  a  view  to  immediate  exigencies,  and  without  much  con- 
sideration of  the  precise  formsf  of  expression  adopted  or  employed. 
It  becomes  the  duty  of  the  law  to  apply  to  so  much  as  is  formal 
the  exact  rendering,  and  so  to  interpret  the  written  and  informal 
parts  as  to  give  intention  to  the  meaning  of  the  parties.  The 
all  but  invariable  obligations  involved  in  the  parts  of  preliminary 
description,  the  engagement  to  proceed  on  the  voyage,  to  load  and 
deliver  on  payment  of  freight,  the  demurrage  and  cesser  of  liability 
clauses,  &c.,  are  construed  with  the  same  formality  as  covenants 
in  a  deed.  On  the  other  hand,  the  rules  of  interpretation,  which 
apply  to  all  written  documents  of  a  business  kind,  are  adopted  with 
reference  to  those  provisions  which  are  informal  and  accidental, 
or  limited  to  the  particular  document  under  consideration. 

One  of  the  primary  rules  of  interpretation  with  respect  to  all 
contracts  is  that  the  whole  document  must  be  considered,  so  as  to 
give  intent  to  the  meaning  of  the  parties,^  and  to  every  part  of  the 
instrument;  and  if  any  clause  or  provision  is  penal  in  its  nature,  and 
unreasonable  or  unjust  in  relation  to  the  context,  it  will  be  con- 
strued so  as  to  do  justice  to  the  whole.  The  rule  is,  that  judg-  . 
ment  on  the  whole  has  to  be  given,  so  that  every  part  may  take 
effect^     But  this  is  one  only  of  several  rules  which  may  be  said  to 

*  Metcalfe  v,  Britannia  Ironworks  Company,  2  Q.  B.  D.,  at  p.  426,  per  Ld.  Coleridge, 
C.J. ;  Vlierboom  v.  Chapman,  13  M.  &  W.,  230, 238. 

*  Beawes,  Lex  Mercat.,  vol.  I,  p.  188.  If  illegal  or  prohibited  by  one  mode  of  perform- 
ance, they  may  be  executed  in  that  way  which  the  law  allows  ;  Waugh  v.  Morris,  8  L.  R., 
Q.  B.,  202  ;  The  Teutonia,  4  L.  R.,  P.  C,  171 ;  Shep.  Touch.,  88  ;  Buls.,  100. 

'  Cook  V.  Jennings,  7  T.  R.,  381 ;  Smith  v.  Wilson,  8  East,  437  ;  Ritchie  v,  Atkinson, 
10  East,  29c ;  Behn  v.  Bumess,  32  L.  J.,  Q.  B.,  204;  3  B.  &  S.,  751. 

*  Trenchard  v.  Hoskins,  Winch.,  93 ;  Parkhurst  v.  Smith,  Willes,  332 ;  Griffiths  v. 
Bramley  Moore, 4 Q.  B.  D.,  74,  per  Brett,  L.J.  ;  Ross  v.  Parkyns,  20 L.  R.,  Eq.,  331, 
335  ;  Co.  Litt.,  36a ;  Shep. Touch., 87  ;  Lincoln  CoU.Case,  3  Rep.,  58b. ;  8  Vin.  Ab.,151. 

*  Dormer  v.  Fortescue,  3  Atk.,  124,  136,  per  Willes,  L.C.J. ;  James ».  Tallent,  5 
B.  &  A.,  889 ;  892,  per  Abbott,  C.J. ;  Plowd.,  160,  et  seq.  ;  Miller  v.  Travers,  8  Bing,  244  ; 
Sicklemore  v.  Thistleton,  6  M.  &  S.,  9  ;  Butler  v.  Duncombe,  i  P.  Wms.,  457.  In  accord- 
ance with  the  intention  of  the  parties  at  the  time  of  contracting,  so  far  as  is  ascertainable. 
Am.  cases :  Bri^  v,  Vanderbilt,  19  Barb.,  222,  240  ;  Belmont  v.  Coman,  22  N.  Y.,  438  ; 
Piatt z^.  Lett,  17  N.  y.,  478 ;  Liddle  v.  Market  Fire  Ins.  Co. ,  Bosw. ,  1 79,&  p.  258,  n.  i,/<?j/. 
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apply  to  all  written  contracts,  and  which  it  may  be  as  well  to 
specify  in  order. 

Some  of  the  Principal  Rules  are  as  follows: — 

1.  That  the  entire  contract  must  be  considered.^ 

2.  That  it  must  receive  a  legal  interpretation.^ 

3.  That  it  must  be  supported,  and  not  defeated.* 

4.  That  it  is  to  be  construed  contra  prof erentem,^ 

5.  That  where  clauses  are  repugnant  and  incompatible, 
the  earlier  prevails,  if  the  repugnancy  be  not  so  great  as  to 
avoid  the  instrument  for  uncertainty.* 

6.  That  what  is  merely  implied,  is  controlled  by  what  is 
expressed  :  Expressum  facit  cessare  taciturn^ 

7.  That  parol  testimony  may  be  allowed  to  explain  a 
latent,  but  not  to  explain  a  patent,  ambiguity.'' 

8.  That  all  words  are  to  be  explained  in  their  plain, 
ordinary,  and  natural  sense,  if  such  explanation  make  the 
instrument  intelligible  and  certain.* 

9.  That  technical  language  may  be  explained  by  experts.® 

1  James ».  Tallent,  5  B.  &  A.,  889 ;  Barton  v,  Fitzgerald,  15  East,  541  ;  Simonds  v, 
Hodgson,  3  6.  &  Ad.  50,  and  nn.  4,  5,  p.  257,  ante.  As  to  recitals  controlling  the  operative 
part,  Simons  v,  Johnson,  3  B.  &  Ad.,  175  ;  Solly  v,  Forbes,  2  B.  &B.,48  ;  Payler  v, 
Homersham,  4  M.  &  S.,  423  ;  Lampon  v,  Corke,  5  B.  &  A.,  606 ;  Walker  v.  Giles,  6  C.  B., 
662  ;  Shep.  Touchs.,  87 ;  Shore  ».  Wilson,  9  CL  &  F.,  355,  565,  per  Tindal,  C.J. 

'  Plowd.,  160^  161 ;  Buls.,  100;  Harrington  v,  Kloprogge,  4  Dougl.,  5;  Palmer  v. 
Bate,  2  B.  &  B.,  673,  678,  n. ;  River  Wear  Commissioners  v.  Adamson,  2  App.  C, 
743»  7^5 ;  Parkhurst  v.  Smith,  Willes»  332 ;  Vere  ».  Lewis,  3  T.  R.,  182 ;  Minet  v, 
Gibson,  3  T.  R.,  481. 

•  Noy*8  Max.,  37 ;  Bac  Max.  46>  3  Leon,  211  ;  I  P.  Wms.,  457 ;  Steele  r.  Hoe,  14 
Q.  B.,  431 ;  R^.er.  Arkwright,  12  Q.  B.,  960,  970;  Tones  v,  Owen,  5  A.  &  E.,  222 ; 
Bancks  v.  Camp.,  9  Bing.,  604 ;  Ford  ».  Beech,  li  Q.  B.,  852,  868  ;  Stratton  v.  Pettitt, 
16  C.  B.,  420 ;  Russell  v,  Phillips,  14  Q.  B.,  891,  90I ;  Goodtitle  v.  Bailey,  Cowp., 
600 ;  Reade  v.  Meniaeff,  18' L.  J.,  C.  P.,  145  ;  7  C.  B.,  152  ;  Plowd.,  160. 

•  Ca  Littl.,  36  a ;  Bastifell  v,  Lloyd,  i  fi.  &  C,  395 ;  Broom's  Max.,  5th  ed.,  594 ; 
Throckmerton  v.  Tracy,  Plowd.,  160,  161  ;  Cockbum  v.  Alexander,  6  C.  B.,  812,  814; 
2  BL  Com.,  380 ;  Noy.,  36,  Chitty  on  Con.,  loth  ed.,  7,193.  Where  the  terms  of  promise 
admit  of  more  senses  than  one,  the  promise  is  to  be  pedformed  in  that  sense  in  which  the 
promiser  apprehended  at  the  time  that  the  promisee  received  it ;  2  Kent  Comm.,  557, 
4th  ed. ;  see  Rule  28,  post, 

»  Parkhurst  v.  Smith,  Willes,  327  ;  332,  per  Willes,  C.J. ;  Jenk.  Cent.,  p.  96,  c  86 ; 
Fumivall  v,  Coombes,  5  M.  &  Gr.,  736 ;  n.  i,  sup. ;  but  words  may  be  transposed, 
Shep.  Touchs.,  84  ;  Bowring  v.  Emslie,  7  T.  R.,  216,  n.,  per  Lord  Kenyon  ;  Morrell  v, 
Fisher,  4  Ex.,  591 ;  Hesse  v.  Stevenson,  3  B.  &  P.,  565  ;  Llewellyn  v.  Earl  of  Jersey, 
II  M.  &W.,  183,  189,  per  Parke;  Doe</,  Hubbard «^.  Hubbard,  15  Q.  B.,  227,  241,  245. 

•  Cook  V,  Jennings,  7  T.  R.,  384;  Clarke  ».  Royston,  13  M.  &  W.,  752;  Roberts 
V,  Barker,  I  C.  &  M.,  808  ;  Toussaint  v.  Martinnant,  2  T.  R.,  104,  105 ;  Cowley  », 
Dunlop,  7  T.  R.,  568;  Buckler  z;.  Buttevant,  4  East,  85,  per  Bayley,  J.  ;  Grimman  v, 
Legge,  8  B.  &  C,  ^26 ;  Read  v,  Rann,  10  B.  &  C,  438 ;  Paradine  v,  Jane,  Alleyn,  26  ; 


River  Wear  Commissioners  v,  Adamson,  2  App.  C,  at  p.  771,  per  Blackburn,  llj. 

^  Charters.  Charter,  2  L.  R.,  P.  &  D.,  315  ;  7 L.  R.,  H.  of  L. ,  364  5  re  Kilvert's  Trust, 
7  U  R.,  Ch.,  170;  Jones  v.  Newman,  I  W.  BL,  60;  Doe  v.  Burt,  i  T.  R.,  701 ;  Kers- 


lake  ».  White,  2  Stark.,  508 ;  Beaumont  v.  Field,  i  B.  &  A.,  247;  Paddock  v,  Fradley, 
I  C.  &  J.,  90 ;  Biddlecombe  v.  Bond,  4  A.  &  E.,  332  ;  Parker  v.  Gossage,  2  Cr.,  M.  & 
R.,  617  ;  .^ood  V,  Blake,  8  L.  R.,  Ex.,  160;  Smith  v,  Thompson,  8  C.  B.,  44. 

*  Shore  v,  Wilson,  5  Sc  (N.  R.),  1037,  per  Tindal,  C.J. ;  Biddlecombe  v.  Bond,  4 
A.  &  E.,  332  ;  Caine  v,  Hors&ll,  I  Ex.,  519;  2  C.  &  K.,  349 ;  Lord  Dormer  v.  Knight, 
I  Taunt,  417 ;  Walsh  v,  Trevanion,  15  Q.  B.,  733,  751 ;  Abrey  f .  Crux,  5  L.  R.,  C.  P., 
37  ;  Robertson  v,  French,  4  East,  130,  135,  and  p.  266,  n.  i,  post, 

*  This  is  subject  to  the  limitation,  that  the  language  is  limited  by  the  circumstances 
of  and  concerning  which  the  words  were  used ;  Graves  v,  L^g,  9  Ex.,  709;  Bowes  v, 
Shand,  2  App.  C,  455,  471,  473,  476,  486. 
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10.  That,  in  a  mercantile  contract,  all  technical  terms  may 
be  explained  by  reference  to  an  established  usage  or  custom.^ 

11.  That  any  contract  may  be  subject  to  an  implied 
condition.^ 

12.  That  a  contract  which  appears  entire  may  be  appor- 
tionable.^ 

13.  A  conditional  contract  ceases  to  be  conditional  when 
the  party  has  received  a  substantial  part  of  the  consideration.* 

14.  A  contract  voidable  for  fraud  cannot  be  rescinded  in 
part  and  stand  good  for  the  residue.  If  it  cannot  be  wholly 
rescinded,  the  party  complaining  must  resort  to  an  action  for 
damages.^ 

15.  A  contract  voidable  for  fraud  cannot  be  avoided  when 
the  other  party  cannot  be  restored  to  his  status  qtw? 

16.  In  assigning  meanings  to  words,  or  in  effectuating  the 
intention  of  the  parties,  all  meanings  will  be  rejected  which 
are  absurd,  or  which  would  lead  to  unreasonable  or  incon- 
venient consequences.''^ 

17.  A  written  contract  is  presumed  to  take  effect  at  its 
date,  if  nothing  to  the  contrary  appears  on  its  face ;  but  it  may 
be  shown,  aliunde,  that  it  was  delivered  or  was  intended  to  take 
effect  on  a  day  prior  or  subsequent.® 

18.  The  persons  who  sign  a  contract  as  principals  thereby 
render  themselves  personally  liable,  unless  their  agency  is 
stated  in  the  contract,  or  it  otherwise  clearly  appears.® 

^  Viz.,  "Words  which  have  acquired  a  peculiar  sense  by  usage,"  Clift  v,  Schwabe,  3 
C.  B.,  470,  Alexander  v,  Vanderzee,  7  L.  K.,  C.  P.,  530,  subject  to  the  condition  con- 
tained in  the  preceding  rules,  Hutton  v,  Warren,-  i  M.  &  W.,  475  ;  Smith  v,  Wilson,  3 
B.  &  Ad.,  728  ;  Hinton  v,  Locke,  5  Hill,  437  ;  Astor  v.  Union  Insurance  Co.,  7  Cow. 
(Am.),  202 ;  Miller  v.  Tetherington,  6  H.  &  N.,  278 ;  Cuthbert  v,  Cumming,  II  Ex., 
405,  aff.  10  Ex.,  809. 

'  See  Rules  21  &  22,  and  notes  thereto.  Lindley  v,  Lacey,  34  L.  J.,  C.  P.,  7 ;  Pym  v. 
Campbell,  6  E.  &  B.,  370  ;  25  L.  J.,  Q.  B.,  277  ;  Harris  z;.  Rickett,  28  L.  T.,  Ex.,  197  ; 
4H.&N.,  i;  Wallis  V.  Littell,  31  L.  J.,  C.  P.,  lOo;  Erskine  v.  Adeane,  8L.  R.,  Ch., 
756;  Morgan z^.  Griffith,  6L.  R.,  Ex.,  70;  Young z^.  Austen,  4  L.  R.,  C.  P.,  553.  See, 
cotUra,  Brown  v,  Wilkinson,  13  M.  &  W.,14 ;  Oliver  v,  Fielden,  18  L.  J.,  Ex.,  353; 
4  Ex.,  135  ;  Corklingz'.  Massey,8  L.  R.,  C.  P.,  395. 

'  And  covenants  which  are  mutual  and  reciprocal,  upon  which  each  party  may  have 
an  action  against  the  other,  may  not  be  pleaded  in  bar  by  each ;  Cole  v.  ShaUett,  3 
Lev.,  41;  Shower  z;.  Cudmore,  SirThos.  Jones,  216. 

*  Behn  v,  Bumess,  32  L.  J.,  Q.  B.,  204;  3  B.  &  S.,  751 ;  Sheffield  Nickel  Co.  v, 
Unwin,  2  Q.  B.  D.,  223 ;  Graves  v,  Legg,  9  Ex.,  716,  per  Parke,  B. 

*  Sheffield  Nickel  Co.  v,  Unwin,  2  Q.  B.  D.,  223  ;  Ellen  v,  Topp,  6  Ex.,  441,  and 
cas.,  n.  5,  and  p.  26%,  post, 

*  /</.,  Clarke  v,  Dickson,  27  L.  J.,  Q.  B.,  223  ;  E.  B.  &  E.,  148. 

■^  Noy,  Max.,  14 ;  Bac.  Max.,  47 ;  3  Leon,  211 ;  Co.  Littl.  42  a,  78  b ;  Com.  Dig. 
Agreem.  C.,  Act  on  Case  A,  5  ;  Handford  v.  Palmer,  2  B.  &  B.,  359 ;  Steele  v.  Hoe,  14 
Q.  B.,  431 ;  Eyre  v.  Marine  Insurance  Co.,  5  Watts  &  Serg.  (Am;),  116,  and  cases,  p.  258, 
n.  3,  ante;  but  see  Prebble  v.  Boghurst,  i  Swans.,  329. 

*  Stone  V.  Bale,  3  Lev.,  348 ;  Hall  v,  Cazenove,  4  East,  477  ;  Cooper  v.  Robinson,  10 
Bl  &W.,694. 

*  Either  the  principal  or  the  agent  may  sue  on  it,  if  the  principal  be  undisclosed ; 
Sims  V,  Bond,  5  B.  &  Ad.,  389,  393  ;  Smith's  Mer.  Law,  4th  ed.,  144,  9th  ed.,  139,  n. ; 
Paice  V.  Walker,  5  L.  R.,  Ex.,  173 ;  Calder  v.  Dobell,  6  L.  R.,  C.  P.,  486;  Dutton 
V.  Marsh,  6  L.  R.,  Q.  B.,  361  ;  Gadd  v.  Houghton,  i  Ex.  D.,  357.  A  broker  who  signs 
as  broker,  and  defines  hb  agency,  is  not  liable.     Alexander  v.  Sizer,  4  L.  R.,  Ex.,  102  ; 
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19.  Where  all  the  parties  who  unite  in  a  contract  receive 
some  benefit  from  the  consideration,  whether  past  or  present, 
their  promise  is  presumed  to  be  joint  and  several.* 

20.  A  contract  made  in  the  singular  number,  but  executed 
by  several  persons,  is  presumed  to  be  joint  and  several.* 

21.  Subject  to  rule  11,  the  execution  of  a  contract  in 
writing,  whether  the  law  requires  it  to  be  in  writing  or  not, 
supersedes  any  oral  agreement  or  stipulation,  upon  its  precise 
subject-matter,  which  may  have  preceded  or  accompanied  its 
execution.* 

22.  The  intention  of  the  parties  (subject  to  the  foregoing 
rules)  is  to  be  gained,  in  a  written  contract,  from  the  writing 
itself,  where  practicable.* 

23.  When,  through  fraud,  mistake,  or  accident,  a  written 
contract  fails  to  express  the  real  intention  of  the  parties,  the 
real  intention  is  to  be  relieved  from  the  adverse  conditions  and 
sustained.* 

24.  A  contract  must  receive  such  an  interpretation  as  will 
make  it  lawful,®  operative,'  definite,^  reasonable,*  and  capable 
of  being  carried  into  effect,  if  it  can  be  done  without  violating 
the  intention  of  the  parties. 

25.  A  contract  is  to  be  interpreted  according  to  the  law 
and  usage  of  the  place  where  it  is  made,*®  unless  a  different 
intention  appears,  or  it  is  otherwise  expressed,  or  is  to  be 
elsewhere  performed.** 

Fairlie  v.  Fenton,  5  L.  R.,  Ex.,  169 ;  Hough  v,  Manzanos,  4  Ex.  D.,  104;  Southwell 
V,  Bowditch,  I  C.  P.  D.,  100,  374  ;  Rossiter  v.  Miller,  3  App.  C,  1 124. 

1  N.  Y.  Civ.  Cod.,  s.  824  ;  Vorks  v.  Peck,  14  Barb.,  644. 

»  N.  Y.  Civ.  Cod.,  s.  825 ;  Van  Alstyne  v.  Van  Slyck,  10  Baib.,  383  ;  Ball  v.  Dun- 
stcrville,  4  T.  R.,  313  ;  Byles  on  Bills,  13th Ed.,  p.  7,  n.  /L  ;  March  v.  Ward,  Peake,  13a 

'  Byles  on  Bills,  i  ith  ed.,  100,  as  to  n^otiable  instruments  ;  Hoare  v,  Graham,  3 
Camp.,  57 ;  Free  v,  Hawkins,  8  Taunt.,  92 ;  Moseley  r.  Hanford,  10  B.  &  C,  729 ; 
Foster  v.  Jolly,  i  C.  M.  &  R.,  703 ;  Abrey  v.  Crux,  5  L.  R.,  C.  P.,  37,  Willes,  J., 
diss, ;  Lano  v.  Neale,  2  Stark.,  105,  and  p.  258,  nn.  2,  6,  anU ;  Albert  v.  Grosvenor 
Investment  Co.,  3  L.  R.,  Q.  B.,  123. 

*  River  Wear  Commissioners  v,  Adamson,    2  App.   C,  765  ;  Allgood  v.  Blike, 

8  L.  R.,  Ex.,  160,  163,  per  Blackburn,  J. ;  Kemble  v,  Farren,  6  Bing.,  141  ; 
Fishmonger  Company  v.  Robertson,  5  M.  &  G.,  197  ;  Abley  v.  Dale,  21  L.  J.,  C.  P., 
104;  II  C.  B.,  391  ;    Birkszf.  Allison,  33  L.  J.,  C.  P.,  151. 

*  Co.  Littl.,  42,  2  Bl.  Com.,  380 ;  Chit.  Cont.,  loth  ed.,  72,  loi ;  Sterry  v,  Qifton, 

9  C.  B.,  no;  Harrington  v,  Kloprogge,  4  Doug.,  5 ;  Shore  v,  Wilson,  9  CI.  &  F., 
397 ;  River  Wear  Commiss.  v,  Adamson,  sup, ;  Allgood  v,  Blake,  8  L.  R.,  Ex.,  160, 
p.  258,  nn.  3  &  5 ,  anU, 

^  Bank  of  AustraL  v.  Bank  of  Australia,  6  Moo.  P.  C.  C,  152 ;  Kerrison  v.  Cole, 
8  East,  236 ;  Eyston  v.  Studd,  Plow.,  465,  467. 

'  Stephens  v.  Reynolds,  29  L.  J.,  Ex.,  278;  5  H.  &  N.,  513;  Shep.  Touch.,  87; 
Co.  Littl.,  36  a,  381  b;  Hiscocks  v.  Hiscocks,  5  M.  &  W.,  372. 

^  Eyston  v.  Stud,Plowd.,  465. 

*  Seen.  8,  p.  261, post;  Miller  v,  Salomons,  7  Ex.,  546;  8  id.,  778;  PrebWe  r. 
Boghurst,  I  Swanst.,  329 ;  but  see  Stadhard  v,  Lee,  3  B.  &  S.,  364,  and  cases,  n,  19, 
p.  261,  post 

10  Story,  Conf.  of  Laws,  s.  270,  271  a,  ^/  j^.  ;  Hutton  v,  Warren,  i  M.  &  W.,  475 ; 
Lloyd  V.  Guibert,  i  L.  R.,  Q.  B.,  115,  120,  121 ;  Meyer  v.  Dresser,  33  L.  J.,  C.  P., 
289,  295,  per  Byles,  J.  ;  Benson  v.  Schneider,  i  Moore,  2i. 

**  Cuthbert  v.  Gumming,  10  Ex.,  809,  ii  Ex.,  405;  Bottomley  ».  Forbes,  5  Bing., 
N.  C,  121,  127;  Exp.  Melboum,  6  L.  R.,  Ch.,  64;  Bradlaugh  ti.  De  Rin,  5  L.  R. 
C.  P.,  473  J  3  L.  R.,  C.  P.,  538 ;  Story,  Conf.  of  Laws,  s.  280. 
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26.  A  written  contract,  no  matter  how  general  its  terms,  is 
limited  to  the  things  concerning  which  the  parties  contracted.* 

27.  Where  a  contract  is  partly  written  and  specific,  and 
in  part  printed  and  formal,  the  specific  and  written  part  has 
greater  controlling  value  if  one  part  has  to  be  subordinated  to 
the  other,  to  g^ve  effect  to  the  intention  of  the  parties.* 

28.  A  stipulation  which  is  ambiguous  and  uncertain  must 
be  interpreted  in  the  sense  the  promiser  at  the  time  believed 
the  promisee  to  understand  it*  If  that  cannot  be  ascertained, 
then  in  the  sense  most  beneficial  to  the  promisee*  and 
least  onerous  to  the  promiser.* 

29.  Stipulations  which  are  necessary  to  make  a  contract 
reasonable,'  or  conformable  to  usage,^  are  implied  in  respect  to 
matters  concerning  which  the  contract  manifests  no  contrary 
intention.* 

30.  A  stipulation  which  is  clearly  in  accordance  with  the 
intention  of  the  parties  must  be  enforced,  though  ever  so  un- 
reasonable.* 

31.  A  contract  which  is  silent  as  to  the  time  necessary  for 
the  performance  of  particular  acts  must  be  interpreted 
reasonably.*®  If  the  act  from  its  nature  can  be  done  instantly, 
as  the  payment  of  money,  it  must  be  done,  when  ascertained, 

*  Lyall  V,  Edwards,  6  H.  &  N.,  J37  ;  Simons  v.  Johnson,  3  B.  &  Ad.,  175  ;  Paylcr 
V.  Homersham,  4  M.  &  S.,  423  ;  Jackson  v.  Stackhouse,  i  Cow.,  122 ;  Rich  v.  Lord, 
18  Pick.,  326  (Am.) ;  Lyman  v.  Clarke,  9  Mass.,  235,  p.  259,  n.  i,  anU. 

*  Robertson  v,  French,  4  East,  136;  Gumm  v.  Tyrie,  33  L  J.,  Q.  B.,  108,  iii, 
4  B.  &  S.,  707  ;  per  Crompton  &  Blackburn,  J  J.  ;  Jessel  v,  Bath,  36  L.  J.,  Ex.,  149  ; 
2  L.  R.,  Ex.,  267  ;  Taylor  on  Evidence,  s.  1,033  ;  Greenl.  on  Evid.,  vol  I,  s.  278 ;  N.  Y. 
Code,  s.  1,695,  «•  816;  Alsager  v.  St.  Katherine's  Dock  Co„  14  M.  &  W.,  794; 
Robinson  v,  Tobin,  i  Stark.,  336 ;  Haughton  v,  Ewbank,  4  Camp.,  88 ;  River  Wear 
Commissioners  v,  Adamson,  2  App.  C,  765. 

'  Mowatt  V,  Londesborough,  23  L.  J.,  Q.  B.,  177,  184 ;  3  El.  &  B.,  307  ;  Smith  t». 
Hughes,  6  L.  R.,  Q.  B.,  597,  610;  Wheelton  v.  Hardisty,  8  El.  &  B.,  284. 

*  Plowd.,  160 ;  Bastiiell  v,  Lloyd,  i  H.  &  C,  395  ;  Cockbom  v,  Alexander,  6 
C.  B.,814. 

'  Chitty  on  Con.,  loth  ed.,  71 ;  2  Kent's  Com.,  4th  ed„  557,  and  cases  p.  258,  n.  4. 

*  Lyon  V.  Mells,  5  East,  428,  437 ;  Phillips  v,  Rodie,  15  East,  547 ;  Brouncker  v, 
Scott,  4  Taunt.,  i ;  Evans  v,  Forster,  i  B.  &  Ad.,  118 ;  tones  v.  Gibbons,  8  Ex.,  922 ; 
Buck  V,  Burk,   18  N.  Y.,  337  (Am.) ;  Am.  Civ.  Cod.,  s.  820. 

'  Field  V.  Lelean,  6  H.  &  N.,  627  ;  Pollock  v.  Stables,  12  Q.  B.,  765  ;  Bayliffe  v. 
Botterworth,  i  Ex.,  425 ;  Syers  v.  Jonas,  2  ft/.,  116 ;  Hutton  v,  Warren,  i  M.  &  W., 
475  f  Humfrey  v.  Dale,  7  E.  &  B.,  266  ;  Dale  v.  Humfrey,  El,  B.  &  £1.,  1004 ;  Brown 
V.  Byrne,  23  L.  J.,  Q.  B.,  313,  3  E.  &  B.,  703 ;  Suse  v.  Pompe,  8  C.  B.  (N.  S.),  538. 

^  Roberts  v.  Barker,  i  C.  &  M.,  808 ;  Boraston  v.  Green,  16  East,  71 ;  Clarke  v, 
Roystone,  13  M.  &  W.,  752;  Stephens  r.  Austral.  Ins.  Co.,  8  L.  R.,  C.  P.,  18,23; 
Suse  V.  Pompe,  8  C.  B.  (N.  S.),  538  j  Hutton  v.  Warren,  I  M.  &  W.,  475 ;  Stadhard  v. 
Lee,  3  B.  &  S.,  364. 

'  Jones  V.  St.  John's  College,  6  L.  R.,  Q.  B.,  115  ;  River  Wear  Commissioners  v. 
Adamson,  2  App.  C,  765 ;  Stadhard  v.  Lee,  3  B.  &  S.,  364 ;  Paradine  v,  Jane, 
Alcyn,  26,  27  ;  Barker  v.  Hodgson,  5  M.  &  S.,  267;  Hills  v.  Sughnie,  15  M.  &  W., 
253;  Randall  v.  Lynch,  2  Camp.,  350 ;  12  East,  179;  Abb.  on  Ship,  181.  If  absolute, 
or  conditional  on  an  event  which  happens,  the  promiser  is  bound,  thou^  he  cannot  help 
the  non-performance,  even  if  it  be  impossible  ;  Hale  v,  Rawson,  27  L.  J.,  C.  P.,  189, 
191,  per  Williams,  J.  ;  but  see  Clifford  v.  Watts,  5  L.  R.,  C.  P.,  577 ;  Abley  v.  Dale,  ii 
C.  B.,  390  ;  Castrique  v.  Page,  13  C.  B.,  463,  464. 

*•  Attwood  V.  Emery,  i  C.  B.  (N.  S.),  no;  Hoggins  v.  Gordon,  3  Q.  B.,  466; 
Sansom  v.  Rhodes,  6  Bing.,  N.  C,  261  ;  8  Scott,  244;  Stavart  v.  Eastwood,  11  M.  & 
W.,  197  ;  Ford  V,  Cotesworth,  4  L.  R.,  Q.  B.,  127 ;  5  L.  K.,  Q.  B.,  544  ;  Adams  v.  The 
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with  reasonable  diligence  or  dispatch,  and  in  all  cases  where 
time  is  an  element  of  importance  in  the  same  manner.  Where 
time  is  not  essential,  greater  laxity  will  in  reason  be  allowed.* 

32.  Time  is  not  to  be  considered  of  the  essence  of  a 
contract,  unless  so  expressly  agreed ;  but  no  delay  must  be 
unreasonable.^ 

33.  All  contracts  which  are  ambiguous  or  uncertain  may 
be  explained  by  reference  to  "  surrounding  circumstances."  * 

34.  Any  contract  which  specifically  incorporates  custom 
or  usage  as  upon  the  words  *'in  the  customary  and  usual 
manner,"  or  any  equivalent  term,  incorporates  of  necessity 
evidence  of  that  custom  or  usage,  so  far  as  it  is  reasonable.* 

35.  Whether  particular  words  in  a  contract  are  words  of 
description  or  words  of  warranty,  must  be  determined  by  the 
context* 

36.  Where  the  promiser  warrants  the  possibility  of  an  act, 
he  is  liable  for  a  breach,  even  if  it  be  impossible.® 

37.  Where  the  promiser  does  not  warrant  the  possibility 
of  an  act,  he  is  exonerated  if  it  be  impossible,  for  impossibilium 
nulla  obligatio  est^  or  to  do  an  impossible  act,  or  if  the  act 
afterwards  become  impossible  by  the  act  of  Grod  or  by  default 
of  a  third  person.® 

38.  Every  warranty  precludes  inquiry  into  its  materiality. 

Royal  Mail  Steam  Packet  Co.,  28  L.  J.,  C.  P.,  33 ;  5  C.  B.  (N.  S.),  492 ;  Kearon 
V  .Pearson,  31  L.  J.,  Ex.,  i  ;  7  H.  &  N.,  386 ;  Burmester  v.  Hodgson,  2  Camp.,  488; 
Rodgers  v.  Forresters,  id,,  483 ;  The  Soblomsten,  i  L.  R.,  A.  &  E.,  298. 

*  Gibbs  V.  Southam,  5  B.  &  Ad.,  912,  citing  Co.  Lit.,  208  a ;  The  Commercial  St. 
S.  Co.  V,  Boulton,  10  L.  R.,  Q.  B.,  346 ;  Reuter  v.  Sala,  4  C.  P.  D.,  239,  249 ;  Hill  v. 
Idle.,  4  Camp.,  327. 

*  Jones  V,  Gibbons,  8  Ex.,  922  ;  Hamlin  v.  Great  Northern  Ry.  Co.,  I  H.  &  N., 
408,  26  L.  J.,  Ex.,  20;  Hurst  v.  G.  W.  Ry.  Co.,  34  L.  J.,  C.  P.,  264;  Cory 
».  The  Thames  Ironworks,  &c,,  Co.,  Limited,  3  L.  R.,  Q.  B.,  181;  Elbinger  Actien 
Gesellschaft,  &c.,  v,  Armstrong,  9  L.  R.,  Q.  B.,  473  5  Potter  v.  Deboos,  I  Stark.,  82  ; 
Atchinson  v.  Baker,  Peake,  Ad.  Cases,  104. 

'  Rule  10,  ante,  Gumm  v.  Tyrie,  33  L.  J.,  Q.  B.,  97 ;  River  Wear  Commiss.  ». 
Adamson,  2  App.  C,  763,  766  ;  Hudson  v,  Ede,  3  L.  R.,  Q.  B.,  412 ;  Malpas  v.  L.  &  S. 
West.  Ry.  Co.,  i  L.  R.,  C.  P.,  339  5  Lacas  v,  Bristow,  E.  B.  &  E.,  907 ;  Shand  v, 
Bowes,  I  Q.  B.  D.,  470  ;  2  Q.  B.  D.,  112  ;  2  App.  C,  455,  4i32  ;  Alexander  v,  Vandcrzec, 

7  L.  R.,  C.  P.,  530 ;  Hiscocks  v.  Hiscocks,  5  M.  &  W.,  363 ;  368,  372,  per  Ld.  Abinger, 
C.B.  ;  Charter  v.  Charter,  2  L.  R.,  P.  &  D.,  318 ;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443. 

*  Rodgers  v.  Forresters,  2  Camp.,  483  ;  Burmester  z^.  Hodgson,  id.,  488  ;  Hawes  v. 
Humble,  2  Camp.,  327,  n. ;  Barker  v.  Hodgson,  3  M.  &  S.,  267  ;  Randall  v.  Lynch,  a 
Camp.,  352;  Kearon  zr.  Pearson,  31  L.  J.,  Ex.,  I ;  7  H,  &  N.,  386;  Ford  v.  Cotes- 
worth,  4  L  R  ,  Q.  B.,  127 ;  5  L.  R.,  Q.  B.,  544. 

*  River  Wear  Commissioners  w.  Adamson,  2  App.  C,  743,  765  ;  Allgood  v.  Blake, 

8  L.  R.,  Ex.,  160  ;  Robertson  v.  French,  4  East,   130  ;  Jones  v.  Barklcy,  Doug.,  690. 

*  Jones  V,  St.  John's  College,  6  L.  R.,  Q.  B.,  115  ;  Wallis  v.  Littell,  31  L.  J.,  C.  P., 
100 ;  II  C.  B.  (N.  SO,  369  ;  Clifford  v.  Watts,  5  L.  R.,  C.  P.,  577,  587,  per  Willes,  J. ; 
Marquis  of  Bute  v.  Thompson,  13  M.  &  W.,  487;  Rolls  Abr.,  vol.  i,  p.  450 ;  Hall  v, 
Wright,  E.  B.  &  E.,  746;  Canham  v.  Barry,  24  L.  J.,  C.  P.,  106;  15  C.  B.,  169. 

'^Shep.  Touchs.,7th  ed.,  164;  Pothieron  Oblig.,vol.  1.79;  Hall  z/.  Cazenove,  4  East, 
477 ;  Cooper  v.  Robinson,  10  M.  &  W.,  694 ;  Howell  v,  Coupland,  infra, 

*  Wilhams  v,  Lloyd,  Sir  W.  Jones,  179 ;  Sparrow  v,  Sowgate,  tb,,  29 ;  Taylor  v, 
Caldwell,  32  L.  J.,  Q.  B.,  164 ;  Appleby  v,  Myers,  2L.  R.,  C.  P.,  651  ;  i  L.  R., 
C.  P.,  615;  Bayne  v.  Walker,  3  Dow.,  233  ;  Menetone  v.  Athawes,  3  Burr.,  1592  ; 
Shelley's  Case,  i  Rep.,  98  a  ;  Baily  v.  De  Crespigny,  4  L.  R.,  Q.  B.,  185 ;  Howell  v, 
Coupland,  9  L.  R.,  Q.  B.,  462 ;  i  Q.  B.  D.,  C.  A.,  258 ;  Clifford  v.  Watts,  5  L.  R., 
C.  P.,  577. 
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or  its  substantial  performance.     It  is  an  absolute  promise,  and 
must  be  absolutely  fulfilled.* 

39.  If  a  warranty  is  made  in  a  contract,  and  the  relation 
of  the  contracting  parties  has  not  changed  under  the  contract, 
its  non-fulfilment  is  a  rescission  of  the  contract,  and  it  is 
equivalent  to  a  condition  precedent,  if  treated  as  a  rescission 
by  the  promisee.^ 

40.  The  breach  of  a  warranty  entitles  the  promisee  to 
rescind  the  agreement  while  it  is  executory,*  but  not  if  it  be 
in  part  executed,  unless  the  warranty  was  intended  to  operate 
as  a  condition  precedent.* 

41.  Where  the  entire  contract  establishes  that  the  party 
relies  on  his  remedy,  and  not  upon  the  performance  of  the 
condition,  the  performance  is  not  warranted  ;  • 

42.  Nor  when  acts  are  to  be  concurrent  and  inter- 
dependent, as  freight  payable  on  delivery  ;  • 

43.  Nor  when  the  promise  goes  only  to  part  of  the 
consideration,  and  the  breach  may  be  paid  for  in  damages^ 

44.  If  the  mutual  promises  go  to  the  whole  consideration, 
there  are  mutual  warranties,  and  performance  on  each  side 
must  be  averred.* 

45.  A  promise  to  do  an  act  preliminary,  upon  which  the 
entire  consideration  of  an  act  by  the  promisee  is  based,  is  a 
condition  precedent,  if  in  terms  a  warranty,  and  absolute.* 

46.  Any  particular  stipulation,  which  if  broken  would 
wholly  frustrate  the  contract,  is,  while  the  contract  remains 
executory,  a  condition  precedent,  and  renders  the  contract 
voidable  ab  initio?^ 

47.  Whether  a  stipulation  is  dependent  or  independent,  or 

*  Pawson  ».  Watson,  Cowp.,  785 ;  De  Hahn  ».  Hartley,  I  T.  R.,  343,  345 ; 
Anderson  v.  Pitcher,  2  B.  &  P.,  164;  Tabbs  v,  Bendelack,  3  B.  &  P.,  207;  Black- 
hurst  V.  Cockell,  3  T.  R.,  360 ;  Turner  v.  Baker,  30  Ark.,  186  (Am.) ;  2  Wm.  Saund.,  558. 

'  De  Hahn  v.  Hartley,  i  T.  R.,  345  ;  Phill.  on  Ins.,  ss.  755,  762-4-77 ;  Hibbert  v, 
Pigou,  Marsh  on  Ins.,  5th  ed.,  280 ;  Glaholm  ».  Hays,  2  Sc.  N.  R.,  471 ;  2  M.  &  G., 
257,  n, ;  I  Wm.  Sannd.,  554;  2  ft/.,  746  et  sea, 

'  Davidson  v.  Gwynne,  12  East,  389 ;  Boone  v.  Eyre,  i  Bl.,  273,  n. ;  Campbell 
f.  Jwies,  6  T.  R.,  573  ;  Glaholm  v.  Hays,  2  M.  &  G.,  257,  Seeger  v,  Duthie,  29 
L.  J.,  C.  P.,  253 ;  30  L.  J.,  C.  P.,  65  ;  Behn  v,  Bumess,  32  L.  J.,  Q.  B.,  204 ;  Sheffield 
Nickel  Co.  v,  Unwin,  2  Q.  B.  D.,  223 ;  Pust  v.Dowie,  34  L  J.,  Q.  B.,  127,  rule  13,  ante, 

*  Bannerman  &  White,  ip  C.  B.  (N.  S.),  844;  N.  V.  Code,  t.  895  ;  Behn  v, 
Bumess,  32  JL.  J.,  Q.  B.,  206,  per  Williams,  J. 

*  As  a  promise  to  pay  on  a  day  certain,  the  consideration  for  the  payment  being  left 
uncertain  in  time.  Cutter  v,  Powell,  2  Sm.  L.  C. ,  7th  ed. ,  I,  notes;  Behn  v,  Bumess, 
32  L.  J.,  Q.  B.,  204 ;  3  B.  &  S.,  75>- 

«  Paynter  v,  James,  2  L.  R.,  C.  P.,  348 ;  Scott  v,  Parker,  i  Q.  B.,  809.  No  action 
will  lie  for  non-performance,  without  averring  performance  or  an  offer  to  perform,  though 
it  is  not  certain  who  is  to  act  first  Stephens  v.  De  Medina,  4  Q-  B.,  422 ;  Marsdcn  v, 
Moore,  4  H.  &  N.,  500;  Bankart  v.  Bowers,  I  L.  R.,  C.  P.,  484. 

'  Stavers  v.  Curling,  3  Bing.  N.  C,  355  ;  Davidson  v,  Gwynne,  12  East,  389. 

^  Atkinson  v.  Smith,  14  M.  &  W.,  695  ;  Jones  v.  Barkley,  Doug.,  684. 

*  Glaholm  v.  Hays,  supra^  cases  dted  in  nn.  I,  3,  p.  264,  n.  I,  post, 

*^  Bradford  v,  Williams,  7  L.  R.,  Ex.,  259 ;  41  L  J.,  Ex.,  164 ;  Jackson  v.  The 
Union  Marine,  44  L.  J.,  C.  P.,  27;  10  L.  R.,  C.  P.,  125;  Tully  ».  Howling,  46 
L.  J.,  C.  A.,  388 ;  2  Q.  B.  D.,  182 ;  Cunningham  v,  Dunn,  3C.  P.  D.,  at  p.  449,  and 
n.  I  &  2,  sup. 
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amounts  to  a  condition,  is  a  question  to  be  determined  by 
the  fair  intention  of  the  parties,  and  collected  from  their 
language.^ 

48.  No  warranty  or  condition  will  be  extended  beyond  its 
express  terms.^ 

49.  The  law  will  imply  certain  conditions  and  warranties 
in  every  charter-party*  and  bill  of  lading,*  even  if  not 
expressed. 

50.  The  interpretation  of  charter-parties  and  bills  of 
lading,  so  far  as  they  have  been  legally  determined  by  custom 
and  usage  and  judicial  decision,  is  for  the  court* 

51.  Any  acts  which  amount  to  an  express  renunciation  of 
the  substantial  parts  of  a  contract,  or  which  impliedly  amount 
to  a  renunciation  of  the  whole,  excuse  the  other  contracting 
party  from  continuing  its  performance.* 

The  foregoing  rules,  though  numbered  and  placed  in  order  for 
perspicuity's  sake,  and  as  an  outline  of  some  of  the  rules  which 
may  be  considered  among  those  most  firmly  established  and 
recognised,  need  some  further  elucidation  ;  the  conflict  of  legal 
dicta,  and  the  varying  opinions  of  judges  of  the  courts  of  highest 
resort,  leaving  some  uncertainty  on  all  matters  of  legal  construction, 
and  on  the  rules  to  be  deducted  therefrom.^ 

It  has  been  said  that  mercantile  contracts  are  very  commonly 
framed  in  a  language  peculiar  to  merchants,  and  that  the  intention 
of  the  parties,  though  perfectly  well  known  to  themselves,  would 
oiten  be  defeated  if  this  language  were  strictly  construed  according 
to  its  ordinary  import  in  the  world  at  large  ;  evidence,  therefore,  of 
mercantile  custom  and  usage  is  admitted,  in  order  to  expound  it, 
and  arrive  at  its  true  meaning.*  Thus,  in  every  charter  of  affreight- 
ment, printed  and  in  writing — and  almost  all  modem  charters  are 
printed  and  written  documents — custom  and  usage  is  permitted  to 
annex  incidents  on  which  the  contract  is  silent ;  •  the   law  also 

1  Tarrabochia  v,  Hickie,  I  H.  &  N.,  183;  26  L.  T.,  Ex.,  26,  28,  per  Pollock, 
C.B. ;  Stavere  v.  Curling,  3  Bing.,  N.  C,  368,  per  Tindal,  C.J.  ;  Seegcr  v,  Duthie,  29 
L.  J..  C.  P.,  2W  ;  30  L.  J.,  C.  P.,  65,  8  C.  B.  (N.  S.),  45»  72 ;  Behn  v.  Burness,  32  L. J., 
Q.  B.,  204 ;  Jones  f .  Barkley,  2  Doug.,  684,  691  ;  Glaholm  v.  Hays,  2  M.  &  G.,  257, 
n.  3,  p.  263,  ante, 

•  Hyde  v.  Bruce,  3  Doug.,  213 ;  Marsh  on  Ins.,  5th  ed.,  28a 

»  Routh  V.  M'Millan,  33  L.J.,  Ex.,  38;  Hurst  r.  Usbome,  25  L.  J.,  C.  P.,  209; 
18  C.  B.,  144 ;  Phillips  v,  Rodie,  15  East,  547 ;  Lyon  v.  Mells,  5  East,  428,  and  n.  4, 
post, 

*  Steel  V,  St.  Line.  Ship.  Co.,  3  App.  C,  72;  PhUlips  v,  Rodie,  supra;  Slindtr. 
Roberts,  5  D.  &L.,  460;  Stanton  v.  Richardson,  9L.R.,C.P.,  39o(Ex.  Ch.);7fiil,4«. 

*  Allgood  V.  Blake,  8  L.  R.,  Ex.,  160,  163,  per  Blackburn,  J. ;  Shore  v,  Wilson,  5 
Scott,  N.  R.,  979,  988,  per  Erskine,  J.  ;  Alexander  v.  Vanderzee,  7  L.  R.,  C.  P.,  533  J 
Clift  V,  Schwabe,  3  C.  B.,  469  ;  Smith  v,  Thompson,  6  C.  B.,  44 ;  Ashforth  v,  Redtord, 
9L.  R.,  C.  P.,  20  ;  and  pp.  276,  ^^%^  post, 

•  Freetht;.  Burr,  9  L.  K.,C.  P.,  208  ;Hoaref^.  Rennie,  29 L. J.,  Ex.,  19 ;  5  H.  AN.,  19. 
'  The  River  Wear   Commissioners  v,  Adamson,   2  App.  C.,  743,   765.    Contnst 

judgment  herein,  with  the  words  Co.  Littl.,  45a,  301b.  Many  instruments  maybe 
enforced  contrary  to  the  words;  Gibson  v,  Minet,  i  H.  Bl.,  569,  590 ;  Ld.  Clanricaidc's 
case,  Hob.,  277. 

*  Browne  v.  Byrne,  3  E.  &  B.,  714,  per  Coleridge,  J.* 

•  Hutton  V.  Warren,  I  M.  &  W.,  465,475  ;  Wiggles  worth  v,  Dallison,  i  Sm.  L.  C, 
7th  Ed.,  598,  and  cases  there  cited. 
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annexes  incidents,*  subject  always  to  the  primary  rule,  that 
the  intention  of  the  parties,  so  far  as  it  accords  with  the  rules  of 
law,2  and  is  just  and  reasonable,*  is  to  be  followed.  Of  course, 
where  the  instrument  is  clear  and  unambiguous,  legal  interpretation 
is  not  needed  ;  but  in  the  conflict  of  rules  lies  the  difficulty  of  the 
courts,  whose  function  it  is  to  interpret  them.  The  looseness  and 
ambiguity  of  ordinary  mercantile  phraseology,  the  carelessness  of 
those  who  express  their  own  intention  intelligibly  to  themselves, 
irrespective  of  the  apprehension  of  others,  either  in  technical, 
mercantile,  abbreviated  or  customary  phraseology,  have  all  to  be 
expounded  by  the  courts  of  law,  when  changes  of  circumstance, 
or  of  interest,  render  the  makers  of  the  contract  the  least  qualified 
to  pronounce  on  its  written  record  for  themselves.  The  contract 
that  is  sufficient  for  a  rising,  is  not  always  efficient  in  a  falling 
market  The  charter-party  which  contemplates  neither  disaster, 
war,  nor  a  sudden  decline  of  freight,  may  be  all  imperfect  when 
construed  in  the  presence  of  either  of  these  contingencies.*  Hence 
the  courts  have  adopted  rules  to  establish  what  is  supposed  to  have 
been  the  intention  of  the  parties,  at  the  time  the  document  was 
made  or  signed,  which  is  not  always  the  expressed  intention,  but 
rather  is  that,  which,  if  the  parties  were  acting  reasonably  and  equit- 
ably, they  might  be  assumed  to  have  had.  That  this  mode  of  inter- 
pretation is  at  all  times  difficult,  and  is  sometimes  unjust,  may 
be  assumed.  The  most  learned  and  accomplished  legal  authorities 
have  expressed  doubts  on  the  utility  of  the  process  ;  ^  but  the  plan 
remains,  and  it  is  only  possible  to  methodise  more  or  less  imper- 
fectly some  of  the  rules  established  and  ordinarily  acted  on. 

Intention  being  the  guiding  principle,  and  the  next  being  the 
language  in  which  presumably  that  intention  has  been  expressed, 
we  are  met  at  the  threshold  by  the  apparent  conflict  of  language 
employed  in  reference  to  these  rules,  as  well  as  by  the  seeming  dis- 
cordance of  the  rules  themselves.  Thus  Lord  Ellenborough  says  of 
mercantile  contracts — 

"  These  are  to  be  construed  according  to  their  sense  and  meaning  as  coUected 
in  the  first  place  from  the  terms  employed  in  them,  which  terms  are  themselves 
to  be  understood  in  their  plain,  ordinary,  and  popular  sense,  unless  they  have 
generally  in  respect  to  the  subject-matter,  as  by  the  known  usage  of  trade,  or 
9ie  like,  acquired  a  peculiar  sense  distinct  from  the  popular  sense  of  the  same 

^  Lord  Clanricarde's  Case,  Hob.,  277 ;  Parkhurst  v.  Smith,  Willcs,  332,  333,  per 
WiUcs,  L.C.J.  ;  Knill  v.  Hooper,  2  H.  &  N.,  277  ;  Riley  v.  Home,  5  Bing.,  217;  Lyon 
V.  Mells,  5  East,  428 ;  see  also  rule  29,  antt, 

'  Trenchard  v.  Hoskins,  Winch.,  93 ;  Parkhurst  v.  Smith,  1^.  sup, ;  Allgood  v, 
Blake,  8  L.  R.,  Ex..  163. 

'  Goodwin  i».  Robarts,  10  L.  R.,  Ex.,  76 ;  Williams  v.  Jones,  5  B.  &  C,  108 ; 
Crouch  V,  Cr^it  Foncier,  &c.,  8  L.  R.,  Q.  B.,  374,  and  p.  270,  n.  5,  posf, 

^  A  recent  instance  of  ambiguity  was  presented  in  the  term,  '*Id  the  event  of  war, 
blockade  or  prohibition  of  exports  preventing  loading  this  charter  to  be  cancelled,"  the 
doubt  being  whether  the  cancellation  was  to  be  optional  or  inevitable.  Adamson  v.  The 
Newcastle  St.  Ship.  Co.,  1879.     See  Addenda. 

•  Anderson  v.  Pitcher,  2  B.  &  P.,  164,  168,  per  Lord  Eldon  ;  Lilly  v.  Ewer,  Dougl., 
74;  The  Schooner  Reeside,  2  Sunmer,  567,  per  Story,  J. ;  Johnston  v,  Usbome,  11 
A.  &E.,  557;  Trueman  v.  Loder,  11  A.  &  E.,  589,  597;  Hutton  ».  Warren,  i  M. 
&  W.,  465,  475,  per  Parke,  B. ;  River  Wear  Commiss.  v.  Adamson,  2  App.  C,  765  ; 
pp.  271,  272, /w/. 
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words ;  or  tinless  the  context  evidently  points  out  that  they  must  in  the 
particular  instance,  and  in  order  to  effectuate  the  inunediate  intention  of  the 
parties  to  that  contract,  be  understood  in  some  other  special  and  peculiar  sense."* 

In  order  to  effectuate  this  "  immediate  intention  of  the  parties," 
many  instruments  may  be  enforced  contrary  to  their  words,*  and  in 
an  early  case,  where  the  acceptor  of  a  bill  intentionally  made  it 
payable  to  a  non-existent  person,  it  was  held,  in  spite  of  his  inten- 
tion, to  operate  as  if  made  payable  to  bearer.  And  the  rule  was 
applied,  "  that  deeds  and  solemn  instruments  are  not  always  to  be 
construed,  or  to  have  effect,  according  to  their  technical  or  legal 
import,  but  that  they  shall  have  such  an  operation  as  will  carry 
out  the  intent,  though  contrary  to  the  strict  letter  of  the  instruments 
themselves."*  The  *'  immediate  intention  of  the  parties  "  must  there- 
fore be  assumed  to  be  a  lawful  intent,  or  rather  that,  which  the 
parties  ought  to  have  intended,  such  intent  to  be  adjudged  out  of  the 
several  parts  of  the  document,  as  a  general  issue  out  of  the  evidence 
and  out  of  every  part,  and  not  from  any  one  word.* 

In  considering  the  first  three  rules  given,  the  intent  must  be 
pursued  ;  but  if  that  intent  be  ever  so  clear,  it  cannot  take  place 
contrary  to  the  rules  of  law ;  nor  can  words  be  inserted  which  were 
not  there,  nor  a  construction  be  put  on  words  contrary  to  their  plain 
and  ordinary  meaning  ;  "  Verba  intentioni,  et  non  e  contra^  debent 
inservirel^  or,  in  the  words  of  Willes,  L.C  J. — 

"The  construction  of  deeds  ought  to  be  favourable,  and  as  near  to  the  appa- 
rent intent  of  the  parties  as  possibly  may  be,  and  as  the  law  will  permit  That 
too  much  regard  is  not  to  be  had  to  the  natural  and  proper  signification  of  words 
and  sentences  to  prevent  the  simple  intention  of  the  parties  from  taking  effect ;  • 
for  that  the  law  is  not  nice  in  grants,  and  therefore  it  doth  often  transpose 
words,  contrary  to  their  order,  to  bring  them  to  the  intent  of  the  parties.  For 
neither  felse  Latin  nor  false  English  will  make  a  deed  void,  if  the  intent  of  the 

parties  doth  plainly  appear The  first  thing  we  ought  to  inquire 

into  is,  What  was  the  intention  of  the  parties  ?  If  the  intent  be  as  doubtfiil  as 
the  words,  it  will  be  of  no  assistance  at  alL  But  if  the  intent  of  the  parties  be 
plain  and  clear,  we  ought,  if  possible,  to  put  such  a  construction  on  the  doubtful 
words  as  will  best  answer  the.  intention  of  the  parties,  and  reject  that  con- 
struction which  manifestly  tends  to  overturn  and  destroy  it  I  admit,  that  though 
the  intent  of  the  parties  be  ever  so  clear,  it  cannot  take  place  contrary  to  the 
rules  of  law,  nor  can  we  put  words  in  a  deed  which  are  not  there,  nor  put  a 
construction  on  the  words  of  a  deed  directly  contrary  to  the  plain  sense  of 
them.  But  where  the  intent  is  plain  and  manifest,  and  the  words  doubtfiil  and 
obscure,  it  is  the  duty  of  the  judges  to  endeavour  to  find  out  such  a  meaning  in 
the  words  as  will  best  answer  the  intent  of  the  parties."  • 

Of  course,  where  the  intention  is  lawful,  and  clearly  and  unam- 
biguously expressed,  the  instrument  of  contract  needs  neither  legal 
interpretation  nor  construction.  The  court  deals  with  it  as  the 
express  stipulation  of  the  parties,  as  a  whole,  and  apart  from 
technical  construction  ;  but  the  intention,  to  be  gathered  from  the 

*  Robertson  v,  French,  4  East,  135,  136;  The  U.  States  v,  Buchanan,  8  How 
(Am.),  83  ;  M'Cov  v,  Erie  &  W.  Transp.  Co.,  42  Md.  (Am.),  49^  ;  Walker  v.  Tucker, 
70  111.,  527,  rule  8,  p.  258,  anU.  *  N.  3,  infr.  ;  Co.  Littl.,  45  a,  301  b. 

'  Plowd.,  160 ;  Tatlock  v,  Harris,  3  T.  R.,  174 ;  Vere  v,  Lewis,  i/.,  182 ;  Minctr. 


kbara. 
•  Parkhurst  v.  Smith,  Willes,  332;  River'WearCominiss.''z/I  Adamson,  f*.,  at  p.  763. 
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instrument  itself,  is  not  always  that  of  the  parties,  which  may  have 
changed,  nor  as  it  existed  once,  for  that  may  be  undiscoverable,  but 
is  the  "  immediate  intention  "  obtained  without  violation  of  the  rules 
of  law  or  the  rules  of  language.^ 

Charter-parties  are,  as  has  been  already  explained,  in  great  part 
uniform  documents.  The  major  and  controlling  obligations  are 
formal  and  technical :  these  have  received  a  definite  and  authori- 
tative legal  meaning.  The  informal  and  accidental  parts  specific 
to  individual  contracts,  are  made  authoritative,  by  analogy  with  the 
formal  parts  which  have  received  a  definite  meaning,  and  by  the 
laws  of  legal  interpretation.  The  specific  rule  which  operates  with 
respect  to  purely  mercantile  contracts  is,  that  the  substance  of  the 
matter  is  to  be  observed,  and  that  the  court  is  not  so  bound  by 
technical  construction,  in  their  interpretation,  as  it  would  be  in 
dealing  with  conveyances  or  pleadings.^ 

Foreign  jurists  have  been  tempted  to  attach  a  superior  meaning 
to  such  written  and  express  terms  as  are  filled  in  by  the  parties  on 
pairticular  occasions,  and  as  are  distinguished  from  the  merely  formal 
provisions  of  charters  and  policies  of  assurance.^  The  written  words 
have  been  assumed  to  be  the  more  efficacious  expression  of  the  inten- 
tion of  the  contracting  parties.  The  printed  words,  as  being  merely 
formal,  are  supposed  to  be  vague  general  terms,  adopted  for  con- 
venience and  not  by  special  selection,  and  for  this  reason  it  was 
said  in  an  early  case  pf  insurance,  by  Lord  Ellenborough,  that  the 
words  written  by  the  parties  are  entitled,  if  ther^  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole,  to  have 
a  greater  effect  attributed  to  them  than  to  the  printed  words, 
inasmuch  as  the  written  words  are  the  immediate  language  and 
terms  selected  by  the  parties  themselves  for  the  expression  of  their 
meaning,  and  the  printed  words  are  a  general  formula  adapted 
equally  to  their  case  and  that  of  all  other  contracting  parties  upon 
similar  occasions  and  subjects.* 

But  this  difference,  though  pressed  on  the  judges  on  various 
occasions  since,  has  not  been  conceded  to  the  extent  of  giving  the 
written  words  any  superior  efficacy  or  artificial  preponderance.^  In 
a  subsequent  case,  the  court  seemed  inclined  to  differ  on  the  meaning 
to  be  attached  to  the  written  and  printed  words.  Lord  Chief  Baron 
Pollock  could  not  assent  to  the  position  that  the  printed  and  written 
words  in  a  charter-party  were  to  be  considered  of  equal  force  ;  but 
thought  that,  if  there  was  inconsistency  or  variance,  greater  regard 
was  to  be  paid  to  the  written  part,  subject  to  the  rule  that  effect, 
if  possible,  should  be  given  to  both  the  written  and  printed  matter. 

^  Miller  v,  Travers,  8  Bing.,  244 ;  Pars,  on  Cont.,  vol.  2,  495. 

*  Trenchard  v.  Hoskins,  Winch.,  93. 

'  Emerigon,  ch.  2,  s.  7,  Meredith's  ed.,  p.  48 ;  Yattel,  Droit  des  Gens,  liv.  3,  ch.  17  ; 
Harper  v,  N.  Y.  Ins.  Co.,  22  N.  Y.,  443.  See  Scrutton  v.  ChUds,  36  L.  T.  (N.  S.), 
212  ;  and  also  judgment  of  Coleridge,  J.,  in  Magee  v,  Lovell,  9  L.  R.,  C.  P.,  107,  113. 

*  Robertson  v,  French,  4  East,  130,  136,  per  Lord  Ellenborough,  C  J.  ;  Alsager  v. 
The  St.  Katherine's  Dock  Co.,  14  M.  &  W.,  798,  per  Pollock,  C.B. ;  see  also  Pearson  z^. 
Goschen,  33  L.  J.,  C.  P.,  265,  271 ;  Adamson  v.  River  Wear  Commiss.,  2  App.  C,  743. 

*  See  Rule  27,  p.  261,  ant^. 
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But  another  member  of  the  court,  without  giving  an  opinion  on  the 
point  in  controversy,  appeared  to  consider  that  a  distinction  might 
exist  between  policies  of  insurance  and  charter-parties,  and  that  the 
rule  in  the  case  of  these  latter  instruments  was  more  firmly  estab- 
lished.^ And  the  reciprocal  control  exercised  by  the  written  on  the 
printed  words,  smdvice  versd,  must  be  considered  with  reference  to  the 
entire  instrument.  Thus,  in  a  policy  on  the  common  printed  form, 
"  on  ship  and  goods,"  in  which  the  word  "  goods"  only  was  written, 
and  the  printed  word  "ship"  had  not  been  expunged,  it  was 
considered  that  the  written  term  controlled  the  printed  matter, 
and  that  the  policy  was  on  goods  only.^ 

And  the  words  written  in  the  margin  of  policies  of  insurance  are 
usually  assumed  to  control  the  entire  document,  or,  in  other  words, 
the  sense  of  such  parts  of  the  printed  policy  to  which,  in  sound  con- 
struction and  by  reasonable  reference,  they  may  appear  to  apply, 
unless  by  ordinary  intendment  they  are  to  be  read  in  connection 
and  united  with  some  particular  passage,  and  are  incorporated  in 
sequence  with  the  printed  words.*  But  words  cannot  be  rejected 
in  order  to  give  effect  to  the  written  passages.*  And  where  the  words, 
in  a  bill  of  lading,  "weight,  contents,  and- value  unknown,"  are 
printed,  but  the  specific  weight  is  inserted  in  writing,  the  written 
words  do  not  control  the  printing,  but  are  controlled  by  the  printing, 
inasmuch  as  they  are  not  inconsistent,  and  being  read  together,  the 
specific  weight  stated,  is  subject  to  the  proviso  and  qualification 
printed  above.  And  it  has  been  decided  that  the  master  is  pro- 
tected from  the  express  representation  of  weight,  and  that  the 
owners  of  the  ship,  notwithstanding  the  Bills  of  Lading  Act,*  were 
not  bound  to  deliver  more  than  the  weight  shipped,  the  master 
himself  not  having  signed  the  document.® 

The  effect  of  interlineations  and  crossings  has  sometimes  been 
discussed.  In  Gumm  v.  Tyrie,  a  line  crossed  through  a  part  of  the  bill 
of  lading,  which  is  ordinarily  left  blank  for  the  insertion  of  terms,  was, 
it  was  argued,  intended  to  strike  out  preceding  printed  terms.  But 
the  court  held  that  a  line  was  drawn  through  the  blank  space  to 
prevent  a  subsequent  or  improper  insertion  of  terms.'  And  where 
interlineations  or  erasures  have  been  made,  before  an  agreement  has 
been  signed  by  both  parties,  such  changes  in  the  nature  of  the  con- 
tract, before  it  was  finally  assented  to,  may  be  proved  by  parol 
evidence.*  But  where  in  a  charter-party  the  owner's  broker  wrote 
in  the  margin  at  the  side,  and  after  the  words,  to  sail  for  Liverpool 

*  Alsagerti.  St.  Katherine*s  Dock  Ca,  14  M.  &  W.,  794.  In  Gumm  v.  Tyrie,  4  B.  &  S. , 
707,  Crompton,  T.,  considered  the  rule,  liud  down  in  Rol)ertson  v,  French,  properly 
stated  as  to  a  bill  of  lading ;  and  in  this  Blackburn,  J.,  concurred,  713. 

'  Haughton  v.  Ewbank,  4  Camp.,  88 ;  Robinson  v.  Tobin,  i  Stark.,  336. 
'  Robertson  v.  French,  4  East,  140 ;  Robinson  v,  Tobin,  ib.  tup, 

*  Gumm  V,  Tyrie,  33  L.  J.,  Q.  B.,  97,  4  B.  &  S.,  707 ;  Magee  v,  Lovell,  9  L.  R., 
C.  P.,  107,  113,  per  Coleridge,  C.J. ;  Scrutton  v.  Childs,  36  L.  T.  (N.  S.),  212. 

'  18  &  19  Vic,  c  III,  8.  3. 

*  Jessel  V,  Bath,  2  L.  R.,  Ex.,  267.     Sec  also  the  "  Peter  der  Grosse,**  i  P.  D.,  414. 
^  Gumm  V.  Tyrie,  4  B.  &  S.,  680,  713 ;  6  B.  &  S.,  298 ;  33  L.  J.,  Q.  B.,  97 ;  34 

L.  T..  Q.  B.,  124;  Young  v,  Grote,  4  Bing.,  253. 

■  Stewart  v,  Eddowes,  9  L.  R.,  C.  P.,  311 ;  Robinson  v.  Tobin,  ib,  tup. 
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on  or  before  the  1 5th  of  March  next, "  wind  and  weather  permitting^ 
with  cargo  or  in  ballast  for  ship*s  benefit!*  it  was  held  that  the 
charter-party  had  been  avoided  by  this  alteration,  made  without  the 
consent  of  the  charterer,*  inasmuch  as  it  was  an  attempt  to  alter  the 
absolute  condition  of  the  day  of  sailing  in  a  material  particular. 
And  the  attempt  to  annex  the  excepted  risks  of  the  dangers  and 
accidents  of  navigation,  the  act  of  God,  &c.,  by  the  words, 
"throughout  this  charter-party,"  added,  was  held  insufficient  to 
excuse  the  sailing  of  the  ship  on  the  day  agreed  in  the  charter- 
party,  although  such  sailing  was  admittedly  prevented  by  an  act  of 
God.  And  the  fact  that  the  owner's  broker  was  subsequently 
willing  to  waive  the  marginal  term,  and  struck  it  out,  made  no 
difference,  and  did  not  re-establish  the  charter  without  this  term.* 

But  where  a  charter-party  is  by  deed,  the  rule  being  that  an 
obligation  by  deed  cannot  be  altered  by  parol,  but  must  be  altered 
by  deed,  any  change  or  variation  of  a  material  term  will  disentitle 
the  owner  from  suing  in  covenant  for  the  freight,  and,  as  freight  is 
payable  by  the  deed,  recovering  under  a  parol  agreement. .  Thus 
the  substitution  of  Liverpool  for  London,  as  the  port  of  delivery, 
was  held  to  prevent  the  owner  from  recovering  his  freight  on  the 
charter-party,*  overruling  the  decision  of  Lord  Mansfield  in  Hotham 
V.  The  East  India  Company.*  And  with  reference  to  unauthorised 
alterations  generally,  the  rule  is  that  a  party  who  has  the  custody  of 
an  instrument  made  for  his  benefit  is  bound  to  preserve  it  in  its 
original  state ;  *  and  that  any  alteration  made  by  either  party, 
which  materially  varies  the  original  and  agreed  intention  of  the 
parties,  vitiates  the  contract.' 

The  next  important  ingredient  in  charter-parties  is  the  influence 
of  usage  or  custom,  whether  impliedly  or  expressly  introduced,  as 
where  the  custom  of  a  port  of  shipment  or  unloading  is  by  the 
general  languageofthedocument,  or  by  necessary  implication,  tacitly 
introduced,  or  where  the  loading  or  unloading  is  made  dependent 
on  the  custom  of  the  port,  or  of  the  particular  trade  in  reference  to 
certain  cargoes,  and  the  words  "  as  customary,"  **  according  to  the 
usage,"  &c.,  are  introduced.  From  the  earliest  period,  the  common 
law  has  recognised  the  operation  of  what  is  known  as  custom  in 
written  documents.'  Thus  it  often  happens  that  disputes  arise,  not 
as  to  the  terms  of  a  contract,  but  as  to  their  application  to  novel 
and  unforeseen  circumstances,  which  may  have  arisen  incidentally 
or  accidentally  in  the  course  of  the  performance  of  the  contract, 

^  Croockewit  v,  Fletcher,  i  H.  &  N.,  893 ;  Master  v.  Miller,  i  Smith  L.  C,  7th  ed., 
871 ;  Pigot's  case,  I,  Rep.,  26  b ;  Fazakerley  v,  McKnight,  6  E.  &  B.,  795  ;  see  Aldous 
V.  Comwcll,  3  L.  R.,  Q.  B.,  573;  37  L.  J.,  Q.  B.,  201,  as  to  immaterial  alteration, 
and  Caldwell  v,  Parker,  3  Jr.  Rep.  Eg.,  519,  526;  17  W.  R.,  955. 

'  Croockewit  v,  Fletcher,  i  H.  &  N.,  893. 

•  Thomson  v.  Brown,  i  Moore,  358 ;  Leslie  v.  De  la  Torre,  dted  in  White  v,  Paridn, 
12  East,  583.  *  I  Doug.,  272. 

•  Davidson  v.  Cooper,  11  M.  &  W.,  795  ;  Powell  v.  Divett,  15  East,  29;  Fazakerley 
».  M'Knight,  6  E.  &  B.,  795. 

•  Gardner  v.  Walsh,  24  L.  J.,  Q.  B.,  285 ;  5  E.  &  B.,  83,  even  if  to  the  beneSt  of 
another,  overruling  Catton  v.  Simpson,  8  A.  &E.,  136;  Mollett  v.  Wackerbarth,  5  C.  B., 
181.  '  Co.  Littl.,  nob,  1133. 
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and  which  its  language  has  not  anticipated  or  provided  for.  These 
cannot  be  decided  as  between  strangers.  In  this  manner  "the 
lawful  usages  of  a  market  are  as  much  part  of  a  contract  entered 
into  there,  which  does  not  expressly  exclude  them,  as  if  they  were  set 
down  at  large.  The  binding  force  of  such  usages  does  not  depend 
so  much  upon  the  knowledge  of  the  parties,  as  upon  implied  acqui- 
escence ;  for  whoso  goes  to  Rome  must  do  as  those  at  Rome  do."  * 

Recourse  must  first  be  had  to  the  language  of  the  contract 
itself,  which,  force,  fraud,  and  mistake  apart,  is  the  touchstone  of 
legal  right  Where  the  language  is  express,  and  the  meaning  clear, 
the  words  bind  ;  but  when  it  is  otherwise,  the  letter  is  sometimes 
departed  from  to  carry  into  effect  the  intention.^  The  usage  of  the 
market  or  port,  incorporated  as  being  implied  and  understood,  is 
adopted  to  explain,  not  to  control,  the  language  used.'  It  may  not 
disannul,  or  substantially  vary,  or  contradict  a  written  instrument,* 
and  such  usage  may  be  either  local  and  confined  to  the  place  where 
the  contract  is  made,  or  to  a  particular  trade  or  business,  or 
general  in  respect  to  the  whole  subject-matter;  but  such  usages  must 
be  legal,  definite,  and  known  to  the  parties  contracting,  or  such  as 
they  might  or  ought  to  have  known,  as  well  as  reasonable*  and 
established.' 

Customs  are  said  to  be  either — 

1.  General,  or  those  which  prevail  throughout  the  whole 
kingdom,  and  which  are  indeed  law,  as  they  do  not  require  to 
be  proved  by  evidence,  and  are  judicially  recognized. 

2.  Particular,  or  those  which  affect  the  inhabitants  of  a 
particular  place,  or  the  members  of  a  particular  class,  as  customs 
of  cities,  manors,  which  must  be  established  by  evidenced 

And  to  these,  for  convenience  sake,  may  perhaps  be  added — 

3.  Trade  customs  or  usages,*  being  part  of  the  law  mer- 
chant, which  may  be  either  general  as  to  many  trades  in  many 
places,  or  particular  as  to  one  trade  in  one  place,  or  even  more 
limited,  as  a  course  of  dealing  between  two  persons,  and  which 
must  be  found  by  a  jury. 

*  Lloyd  V,  Guibert,  I  L.  R.,  Q.  B.,  115,  121,  per  Willes,  J.,  35  L.  J.,  Q.  B.,  74.  Sec 
also  Nickalls  v.  Merry,  7  L.  R.,  H.  of  L,  530. 

*  Lloyd  V,  Guibert,  p.  120.  Real  or  presumed  :  Vere  v,  Lewis,  3  T.  R.,  182 ;  Mbet 
V,  Gibson,  ft/.,  481 ;  Grant  v.  Maddox,  15  M.  &  W.,  737 ;  Cuthbertz/.  Gumming,  10 Ex., 
809,  815  ;  II  Ex.,  405  ;  Cooke  v.  Graham,  3  Cranch,  235  (Am.). 

*  Brown  v,  Byrne,  3  E.  &  B.,  703 ;  Cuthbert  v.  Gumming,  10  Ex.  809,  81S,  pw 
Alderson,  B.;  11  Ex.,  405  ;  The  Schooner  Reeside,  2  Sumn.,  569,  per  Story,  J. 

*  /</.,  N.  Y.  Ins.  Co.  V.  Thomas,  3  Johns,  Gas.,  4,  per  Kent,  J. ;  Humfrey  v.  Dale,  7  E. 
&  B.,  266,  275 ;  Kirchner  v.  Venus,  12  Moo.,  P.  C.  C.,  36 ;  Blackett  v.  Royal  Ex. 
Ass.  Co.,  2  C.  &  J.,  249,  250;  Crofts  v.  Marshall,  7  C.  &  P.,  597»  ^ ;  PhUIippsf. 
Briard,  25  L,  L,  Ex.,  233  ;  i  H.  &  N.,  21  ;  Taylor  v,  Briggs,.2  Car.  &  P.,  525. 

*  Co.  Littl.,  62  a,  no  b;  Boraston  v.  Green,  16  East,  71 ;  Webb  v.  Plummer,  2 
B.  &  A.,  746 ;  Noble  v  Durell,  3  T.  R.,  271 ;  Merry  v.  Nickalls,  7  L.  R.,  Ch.,  733  <^ 
sup.,  and  n.  3,  p.  265,  anU, 

*  Caine  v.  Horsfall,  2  C.  &  K.,  349;  Ford  v.  Yates,  2  M.  &  G.  549;  Lewis  f. 
Marshall,  7  M.  &  G.,  729,  744. 

'  Bl.  Com.,  67 ;  3  Salk.,  112 ;  Le  Case  de  Tanistry,  Davy,  28  b,  32 ;  Doctor  and 
Student,  7, 10. 

*  The  terms,  customs,  and  usages  are  often  used  indiscriminiately ;  piobably  it  would  be 
more  exact  to  speak  of  mercantile  customs,  so  called,  as  usages,  distinguishing  those  which 
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Customs  of  this  latter  class  (and  every  custom  must  have  a  com- 
mencement) must  in  their  origin  be  reasonable,^  and  are  confined 
to  individuals  of  a  particular  description ;  for  what  is  common  to 
all  mankind  can  never  be  claimed  as  a  custom.^ 

This  evidence  of  custom  may  be  offered  either  to  explain  any 
technical  phrase  or  phrases  contained  in  a  written  document,  or  to 
annex  certain  incidents  to  it,  in  matters  in  respect  to  which  it  is 
silent ;  *  and  with  reference  to  commercial  contracts,  such  custom  is 
ordinarily  divided  into  two  heads, — ist,  particular  commercial 
usages  ;  2nd,  general  commercial  usages. 

Thus,  in  contracts  under  the  first  head,  evidence  has  been 
admitted  to  prove  that  in  a  particular  trade  "  good "  barley  and 
"  fine  "  barley  referred  to  a  different  quality,  and  were  not  the  same  ;  * 
that  among  merchants  the  Gulf  of  Finland  is  considered  part  of 
the  Baltic  ;  *  that,  in  the  hop  trade,  Kent  hops  at  lops.  meant  iocs, 
per  cwt ;®  that  i,oo6  meant  1,200  in  reference  to  rabbits,  in  a  lease 
by  the  custom  of  the  cquntry  in  the  particular  district  in  which  the 
leased  lands  were  situate ; '  that  in  a  theatrical  contract  a  week 
meant  a  week,  only  during  a  theatrical  season  ;  ®  that  in  a  charter- 
party  a  day  was  a  working-day,®  but  not  that  a  pound  was  18  oz., 
and  that  such  a  custom  would  be  bad  to  sell  by  pounds  of  that 
weight,  even  if  it  existed,^®  or  that  tainted  bacon  could  be  properly 
described  and  sold  as  "  prime  singed  bacon*"  ^* 

With  reference  particularly  to  mercantile  and  shipping  contracts, 
one  of  the  earliest  cases  on  a  charter-party  was  on  the  term  that 
the  freighter  should  have  "  the  exclusive  use  of  the  ship  outwards," 
and  "  the  exclusive  privilege  of  the  cabin."  It  was  proposed  to 
prove  that,  by  the  usage  of  trade,  under  a  charter-party  so  worded, 
the  master  was  allowed  to  take  out  a  few  articles  for  private 
trade.  Lord  Kenyon  allowed  the  evidence,  observing  that  although 
prtmA  facie  i^^  instrument  excluded  this  privilege,  yet  he  thought 
the  deed  might  be  explained  by  uniform  and  constant  usage,  the 
usage  being'  a  tacit  exemption  out  of  the  deed.*^  But  it  must  be 
confessed  that,  in  this  as  in  other  instances,  if  the  usage  be  reason- 
able, the  courts  have  gone  as  far  as  justice  would  sanction.  In 
an  early  case,  particular  usages  were  excluded,  in  reference  to  a 

are  general,  or  universal,  as  being  customs ;  but,  as  the  terms  are  used  interchangeably,  the 
ordinary  language  is  employed.  Brandao  v,  Bamett,  12  Q.  &  F.,  805 ;  Marzetti  v» 
Williams,  i  B.  &  Ad.,  415  ;  Mackenzie  v.  Dunlop,  3  Macq.,  H.  of  L.,  22,  27.  General 
Qsace  can  only  be  proved  by  the  multiplication  of  particular  usages,  ib.,  27,  40. 

*  Le  Case  de  Tanistry,  Davy,  28  b,  ji. 

*  Fitch  V,  Rawling,  2  Bl.,  394,  per  BuQer,  J.,  398 ;  Cox  v.  The  Mayor  of  London, 
2  L.  R. ,  E.  &  I.,  239.  See  also  Lord  Rivers  v.  Adams,  3  Ex.  D.,  361 ;  Chilton  v,  Corp. 
of  Lend.,  7  Ch.  D.,  735. 

'  Hutton  V.  Wanen,  i  M.  &  W.,  475,  per  Parke,  B. ;  Brown  v.  Foster,  1 13  Mass.,  136. 

*  Hutchison  v.  Bowker,  5  M.  &  W.,  535.  •  Udhe  v,  Walten,  3  Camp.,  16. 

*  Spicer  v.  Cooper,  i  Q.  B.,  424,  i  G.  &  D.,  52. 

^  Smith  V.  Wilson,  3  B.  &  Ad.,  728 ;  Shore  v.  Wilson,  9  CI.  &  F.,  543. 

*  Grant  v.Maddox,  15 M.&W.,  737; Myers V.  Sari,  30L.  J.,Q.  B.,9  ;  3E.  &E.,3o6. 

*  And  not  a  running  day ;  Cockran  v,  Retberg,  3  Esp.,  121.  As  to  day  of  24  hours, 
see  Laing  v.  Hollway,  3  Q.  B.  D.,  437.  *°  Noble  v,  Durell,  3  T.  R.,  271 

"  Yates  V,  Pym,  6  Taunt,  446. 

**  Donaldson  v,  Forsters,  29  Geo.  2 ;  Abb.  on  Ship.,  209. 
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policy  of  insurance.*  And  Lord  Eldon  said,  "  Whether,  however, 
it  be  not  true  that  as  much  subtlety  is  raised  by  the  ap- 
plication of  usage  to  the  construction  of  a  contract,  as  by  the 
introduction  of  additional  words,  might,  if  the  matter  were  res 
integra^  be  reasonably  questioned."^  And  a  prior  case  stated, 
"  Wherever  you  render  additional  words  necessary,  and  multiply 
them,  you  also  multiply  doubts  and  circumstances.*'  * 

The  rule  is,  however,  too  well  established  to  be  questioned, 
and  the  following  terms  in  charter-parties  and  bills  of  lading  have 
received  interpretation  by  evidence  of  usage  or  custom  : — "  In  turn 
to  deliver" — in  reference  to  the  port  of  Algiers* — " cargo" ;5 
London  ; " «  "  with  all  despatch,  according  to  the  custom  of  the 
port "  ;  "^  *'  usual  and  customary  time  to  unload  "  ;  *  "  in  regular 
turns  of  loading. "•  The  words,  "at  and  from,"  have  been  declared 
also  to  have  a  particular  meaning  in  the  Newfoundland  trade,  in 
reference  to  a  policy  of  assurance,*®  as  have  the  phrases  "  bales,"" 
"copper  fastened,"*^  "  expected  to  arrive,"**  "  month,"  as  a  calendar  • 
not  a  lunar  month,  in  a  charter-party."  And  where  a  ship  did  not 
sail  on  the  appointed  day,  and  the  delay  was  not  unreasonable,  and 
time  not  of  the  essence  of  the  contract,  a  custom  to  demand  half 
freight  in  the  East  India  trade  was  admitted.**  That  oil  is  "  wet," 
if  it  contains  any  water,  however  little ;  **  that  "  about "  implies 
some  laxity  of  description  ;  *^  that  the  word  "  shipped  "  does  not 
absolutely  mean  "  put  on  board,"  but  is  a  statement  that  a  ship- 
ment has  been  completed;  and  that  the  words  "more  or  less" 
have  a  limit  of  uncertainty.*^  Thus,  a  contract  for  300  quarters, 
**  more  or  less,"  of  rye,  and  "  about "  50  quarters  of  foreign  wheat, 
was  held  not  to  be  satisfied  by  a  supply  of  345  quarters  of  rye  for 
the  300,  and  that  the  excess  was  too  great.*® 

Usage  is  in  this  manner  often  imported  into  a  case,  to  the  extent 
of  completely  changing  the  aspect  of  a  contract.  In  Mr.  Justice 
Blackbum^s  words,  "You  do  not  need  the  evidence  of  custom, 
unless  it  varies  the  contract,  and  makes  it,  so  far,  inconsistent  with 
and  different  from  that  which  it  would  be  without  the  evidence  of 

^  Lethulier's  case,  2  Salk.,  443,  and  cas.  p.  265,  n.  5,  ante, 

•  Anderson  v.  Pitcher,  2  B.  &  P^  164,  168  ;  Hutton  v,  Warren,  I  M.  &  W.,  475. 
'  Lilly  V.  Ewer,  i  Doug.,  74,  per  Lord  Mansfield,  and  p.  265,  n.  5,  anU, 

•  Robertson  v. Jackson,  2  C.  B.,  413  ;  Leidemann  v.  Schultz,  14  C.  B.,  38. 

«  Krcuger  v,  Blanck,  5  L.  R.,  Ex.,  179 ;  Houghton  v,  Gilbart,  7  C  &  P.,  701 ; 
'  Sargent t;.  Reed,  2  St,  1228;  Cuthbert  v.  Gumming,  11  Ex.,  40J. 

•  Mallan  v.  May,  13  M.  &  W.,  51 1.  See  also  Scrutton  v,  ChUds,  36  L.  T.  (N.  S.),  212. 
'  Postlethwaite  v.  Freeland,  4  Ex,  D.,  151  *  Rodger  r.  Forresters,  2  Camp.,  483. 
»  Leidemann  v.  Schultz,  23  L.  J.,  C.  P.,  17;  14  '".  B.,  38. 

*®  Vallance  v,  Dewar,  i  Camp.,  503 ;  Oucierz^.  j  tunings,  Ib.^  505. 

"  Taylor  «r.  Briggs,  2  C.  &  P.,  525  ;  Gomssen  v.  Perrin,  27  L.  J.,  C.  P.,  29 ;  2  C.  B. 
(N.  S.\  681.  ^»  Shepherd  v,  Kain,  5  B.  &  A.,  24a 

"  Gorrissen  v.  Perrin,  27  L.  J.,  C.  P.,  29  ;  2  C.  B.  (N.  S.),  681. 

"  Tolly  V,  Young,  i  Esp.,  186. 

"  Yates  V.  Duff,  5  C.  &  P.,  369.  "  Warde  v,  Stewart,  I  C.  B.  (N.  S.),  88. 

"  Cross  V.  Eglin,  2  B.  &  Ad.,  106;  Alexander  v.  Vanderzee,  7  L.  R.,  C.  P.,  530; 
Ashforth  v,  Redford,  9  L.  R.,  C.  P.,  20.    See  also  Morris  v.  Levison,  i  C.  P.  D.,  155. 

^8  Bowes  V.  Shand,  2  App.  C,  455;  2  Q.  B.  D.  (C.  A.),  112;  Alexander  v, 
Vanderzee,  7L.  R.,  C.  P.,  530;  Renter  w.  Sala,  4  C.  P.  D.,  239. 


^'  Cross  V,  Eglin,  2  B.  &  Ad.,  106. 
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the  custom."  *    If  a  doubt  is  raised  by  the  evidence  in  issue,  or  upon 
a  technical  or  inercantile  phrase,  the  usage  of  the  place  where  the 
contract  is  to  be  carried  out  may  be  proved,  to  remove  or  explain 
such  doubt.^    Thus,  where  355  tons  cotton  shipped  at  Bombay 
became  457  tons  by  measurement,  on  delivery,  from  expansion, 
evidence  of  usage  to  pay  freight  on  the  Bombay  measurement,  and 
not  on  the  quantity  calculated  upon  delivery,  was  admitted  ;  *  and 
upon  the  ordinary  contract  to  ship  "a  full  cargo"  evidence  of 
usage  to  re-compress  cotton  by  machinery  at  the  port  of  shipment,  at 
the  cost  of  the  freighter,  was  allowed,*  and  that  the  ship  was  not 
loaded  according  to  the  terms  of  the  charter,  unless  packed  with 
re-compressed  bales,  according  to  the  custom.    And  that  the  words 
"  a  full  and  complete  cargo  of  sugar  and  molasses  ,■;?  other  pro- 
duce," meant  a  full  and  complete  cargo  according  to  the  custom  of 
the  port  of   shipment,    viz.,   Trinidad,   which    allowed   sugar    in 
hogsheads  and   puncheons  only;   and    that  it  was    not   incum- 
bent on  the  shipper  to  fill  up  the  vacant  spaces  with  tierces  or  bags 
of  sugar,  or  with  other  produce  ;  in  other  words,  that  the  copula- 
tive conjunction  might  be  disregarded,  and  that  it  was  sufficient 
that  the  freighter  supplied  a  full  and  complete  cargo  of  hogsheads 
and  puncheons,  without  any  other  produce,  that  being  proved  to  be 
the    custom    of  the  port.*     And  this  decision  was  affirmed  on 
appeal,®  in  part,  it  would  seem,  on  the  authority  of  Moorsom  v. 
Page,'  where  the  disjunctive  only  was  employed,  and  the  word 
"  and  "  seems  to  have  been  wholly  rejected  as  insensible  (as  the 
learned  judge  speaks  wholly  in  the  disjunctive  in  his  summing  up,* 
and  does  not  allude  to  this  variation  of  term),  and  in  effect  also 
allowed  the  custom  to  override  the  apparently  plain  meaning  of 
the  charter-party.    And  in  other  cases,  which  appear  also  on  the 
verge  of  authority,  custom  is  invariably  allowed,  to  prove  that  a 
party  not  named  in  the  contract  was  the  person  liable,  and  that  the 
agent  was,  in  fact,  the  principal.® 

The  specific  meaning  which  has,  by  custom  or  the  usage  of  trade, 
been  assigned  to  certain  technical  mercantile  phrases,  and  which 
have  formed  the  subject  of  legal  decision,  will  be  dealt  with  in  the 
analysis  respectively  of  the  charter-party  and  bill  of  lading.  In 
some  instances  the  usage  of  particular  ports  has  been  annexed  to 
the  written  contract.  In  other  cases  it  has  been  considered  inad- 
missible, except  under  the  special  circumstances  of  the  case  and 
it  would  be  impossible  to  define  with  accuracy  the  precise  rules 
which  govern  the  admission  or  the  rejection  of  a  usage  or  custom, 
as  distinguished   from  those,  which  forbid  the  contradiction-  of  a 

»  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9,  15. 

'  Bottomley  v.  Forbes,  5  Biog.,  N.  C,  121,  127 ;  per  Tindal,  C.J.  •  Id, 

•  Benson  v.  Schneider,  i  Moore,  21  ;  7  Taunt.,  272 ;  Borrowman  v.  Drajrtpn,  2  Ex. 
D.,  15.  «  Cuthbert  v.  Cumming,  24  L.  J.,  Ex.,  310 ;  10  Ex.,  809;  ii  Ex.,  405. 

•  II  Ex.,  405  ;  see  Norden  St  S.  Co.  v,  Dempsey,  i  C.  P.  D.,  654. 
'  4  Camp.,  103.  '11  Ex.,  408. 

•  See  Ride  18,  p.  259,  anU ;  Humfrey  v.  Dale,  7  E.  &  B.,  266 ;  E.  B.  E.,  1004 ; 
27  L.  J.,  Q.  B.,  390;  Fleets.  Murton,  7  L.  R.,Q.  B.,  126;  41  L.  J.,  Q.  B.,  49;  Hut- 
chinson V,  Tatham,  8  L.  R.,  C.  P.,  482;  Imp.  Bank  v,  Lond.  &  St.  Katharine's  Dock 
Ca,  5  Ch.  D.,  195  ;  46  L.  J.,  Ch.,  335, 337 ;  Southwell z/.  Bowditch,  i  C.  P.  D.,  100^374. 

18 
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written  document  Thus,  where  a  bill  of  lading  was  silent  as  to 
the  unloading  of  a  ship,  it  was  ruled  that  the  obligation  was  the 
same  as  if  the  words  "  in  usual  and  customary  turn "  had  been 
inserted  ;^  and  upon  a  bill  of  lading  which  contained  no  pro- 
vision as  to  demurrage,  the  consignee  was  held  liable  to  pay  for 
detention,  upon  the  words,  "  the  vessel  to  take  her  r^^lar  turn  in 
unloading,"  contained  in  the  instrument.  Usually  the  consignee 
would  not  be  held  liable,  where  the  bill  of  lading  and  charter-party 
make  no  bargain  on  the  subject ;  ^  but  the  words,  "  other  conditions 
as  per  charter-party,"  inserted  in  a  bill  of  lading,  by  referring  the 
consignee  to  that  document,  will  make  him  liable  to  its  terms.* 

And  where  a  bill  of  lading  contained  no  express  promise  of 
interest,  a  usage  of  the  port  of  Liverpool  was  admitted  to  show 
that,  at  that  place,  three  months'  discount  was  deducted  from  the 
freight  of  goods  delivered  there,  if  shipped  from  a  particular  port* 
Ordinarily,  a  custom,  to  be  valid,  must  be  within  the  contempla- 
tion of  the  parties  at  the  time  of  making  the  contract,  and  is  not 
binding  where  one  of  the  contracting  parties  is  ignorant  that  it 
exists.  Thus,  it  was  decided  that  a  shipowner  did  not  lose  his 
lien  for  freight,  because  there  was  an  alleged  custom  in  Liverpool, 
that  when  the  freight  was  payable  within  a  certain  time  after 
sailing,  such  lien  should  be  abandoned.*  But  this  proves  only 
"  that  people  in  Liverpool  may  well  be  supposed  to  be  ignorant  of 
rules  in  existence  on  the  other  side  of  the  world,  at  Sydney."^ 

Where  both  parties  may  be  presumed  to  be  cognisant  of  a 
particular  trade,  as  between  London  and  Bombay,  a  customary 
interpretation  of  the  contract  may  be  allowed,  although  no  affirma- 
tive proof  be  given,  that  both  the  parties  had  heard  or  knew  of  the 
custom.  The  jury  would  be  allowed,  and  indeed  directed,  to  presume 
that  all  the  parties  to  the  contract  were  cognisant  of  the  usage  which 
would  govern  it.'  If  an  alleged  custom  cannot  be  presumed  to  be 
known  to  both  parties,  evidence  to  show  that  it  is,  or  may  be,  is 
admissible  ;  and  if  such  evidence  is  insufficient  or  incomplete,  it  is 
a  question,  not  of  admissibility,  but  of  weight.®  But  a  local  custom 
of  Bombay,  to  the  effect  that  a  master,  who  had  already  signed  bills 
of  lading  for  goods  shipped,  was  obliged  to  sign  other  bills,  on  pro- 
duction of  the  master's  receipts,  and  receive  the  receipts  in  exchange, 
and  that  these  later  bills  of  lading  would  be  the  documents  of  title 
to  such  goods,  was  held  not  to  b^  binding,  as  being  repugnant  to 
common  sense.  It  might  be  a  custom  between  the  parties  con- 
cerned, but  not  as  affecting  strangers  to  the  port,  and  inoperative 
as  against  the  Liverpool  shipowner  and  a  London  master.* 

1  Bnrmester  v,  Hodgson,  2  Camp.,  488. 

»  Phillips  V.  Rodie,  15  Easf,  547 ;  Brouncker  v,  Scott,  4  Taunt.  I ;  Evans  v»  Foistcr, 
I  B.  &  Ad.,  118;  Stindt  v,  Roberts,  5  D  &  L.,  46a 

»  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  25  ;  15  C.  B.,  285 ;  Porteus  v.  Watney,  3 
Q.  B.  D.,  227,  534 ;  Stindt  v,  Roberts,  17  L.  J.,  Q.  B.,  166  ;  5  D.  &  L.,  460 ;  Hingston 
Wendt.  I  Q.  B.  D.,  367.         *  Brown  v.  Byrne,  23  L.  J.,  Q.  B.,  313 ;  3  E-  &  ^^  703- 

5  Kirchnerv.  Venus,  12  Moo.  P.  C.  C,  361. 

•  Buckle  V.  Knoop,  2  L.  R.,  Ex.,  p.  129,  per  Kelly,  C.B.  '  /*. 

8  Jb.,  per  Channell,  B.     See  Norden  Steamship  Co.  v,  Dempsey,  i  C.  P.  D.,  654. 

»  Hathesing  v,  Laing,  17  L.  R.,  Eq.,  92 ;  43  L.  J.,  Ch.,  233. 
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And  in  like  manner,  although  the  usage  of  a  pubh'c  market,  or 
of  a  frequented  port,  must  be  assumed  to  be  known  to  the  person 
contracting  there,*  as  in  cases  of  authority  given  to  an  agent  to  deal 
at  the  Stock  Exchange,  which  is  subject  to  the  rules  in  existence 
there,  a  semi-public  place  of  business  like  Lloyd's  is  held  not  to  have 
power  in  the  same  way  to  enforce  its  customs  ;  *  and  if  the  custom 
is  in  anywise  unreasonable  or  harsh,  it  can  be  only  incorporated  on 
proof  that  it  was  known  to  the  parties  personally  contracting.' 
Ordinarily,  a  usage  must  be  general,  uniform,  and  reasonable,  to  bind 
those  to  whom  it  is  not  actually  or  inferentially  known  ;  and  a 
person  who  employs  a  broker  to  transact  business  for  him  in  a 
frequented  port  or  public  market,  impliedly  authorises  him  to  deal 
according  to  the  general  usages  and  customs  of  the  place  (if  they 
fulfil  these  conditions),  although  he  may  not  himself  be  aware  of 
them.* 

But  neither  usage  nor  custom  is  allowed  to  give  meanings  to 
words,  or  to  annex  incidents  to  contracts,  to  vary  or  alter  their 
l^al  construction,  or  to  interpret  them  so  as  to  conflict  with  the 
statute  law.*  A  universal  usage  which  is  not  law,  cannot  be  set 
up  to  control  the  law.  Thus,  money  could  not  be  deducted  for 
short  delivery  from  freight  due  for  the  goods  properly  delivered.* 

The  custom  must  be  reasonable,  as  hcis  been  pointed  out,  and  it 
must  not  be  contradictory  or  repugnant  to  the  contract  '^  and  mere 
parol  evidence  cannot  be  gfiven  to  contradict  a  custom  which  is 
incorporated,  as  that  would  be  to  vary  the  contract  by  parol,  but 
proof  of  a  custom  other  than  that  annexed  may  be  given.*  An 
omission  cannot  be  supplied,  nor  a  term  introduced  where  the 
document  is  silent,  and  is  sufficiently  explicit  without  the  introduc- 
tion, even  although  there  may  have  been  a  course  of  dealing  suggest- 
ing the  omission.®  A  term  which  is  not  inconsistent  with  any  part 
of  the  contract  may  be  added ;  but  if  it  be  inconsistent  or  irrecon- 
cileable  it  cannot ;  **  and  it  is  competent  to  alter  or  qualify  the 

^  Sutton  tr.  Tatham,  lo  A.  &  £.,  27 ;  ^ayliffe  v.  Butterworth,  i  Ex.,  425  ;  Lloyd  v. 
Gttibert,  i  L.  R.,  Q.  B.,  115 ;  35  L.  J.,  Q.  B.,  74  ;  GrisscUz^.  Bristowe,  4  L.  R.,  C.  P.,  36. 

*  Sweeting  v.  Pearcc,  7  C.  B.  (N.S.).  482  ;  9  C.  B.  (N.  S.),534;  Gabay  v,  Lloyd, 
3  B.&C,  793;  Bartlett  v.  Pentland,  10  B.&C,  76o;.GrisseU  v,  Bristowe,  3L.  R., 
C.  P.,  112;  4  L  R.,  C.  P.,  36;  Duncan  v.  Hill,  8  L.  R.,  Ex.,  242;  42  L.  J., 
Ex.,  179 ;  see  also  Atwood  v.  Sellar,  4  Q.  B.  D.,  342. 

*  Scott  V.  Irving,  i  B.  &  Ad.,  612 ;  Mollett  w.  Robinson,  7  L.  R-,  H.  of  L,,  802. 

*  Jd,,  Nickalls  v.  Merry,  7  L.  R.,  H.  of  L.,  530 ;  Grissell  v.  Bristowe,  ib.  tup, ;  Mollctt 
V.  Robinson,  id,  sup,  ;  Stewart  v.  Cauty,  8  M.  &  W.,  160;  and  cases  n.  2,  sup, 

*  Wmzv.  Erie,  Cra  Eliz.,  267  ;  Noble  v,  Durell,  3  T.  R.,  271  ;  Hockin  v. 
Cooke,  4  T.  R.,314;  The  Master  of  St.  Cross  v.  Lord  Howard  de  Walden,  6  T.  R., 
338;  Smith  V,  Wilson,  3  B.  &  Ad.,  728. 

*  Meyer  v.  Dresser,  33  L.  J.,  C.  P.,  289  ;  16  C.  B.  (N.  S.),  646  ;  Crouch  v.  Credit 
FoDder,  8  L.  R.,  Q.  B.,  374,  386. 

'  Suse  V,  Pompe,  8  C.  B.  (N.  S.),538;  Dickenson  v,  Jardine,3  L.  R.,  C.P.,630; 
37  L.  J.,  C.  P.,  321  ;  Mendes  v,  Ijghtfoot,  11  L.  R.,  Eq.,459 ;  Hall  v.  Janson,  4  E. 
&  B.,  500 ;  Miller  v.  Titherington,  6  H.  &  N.,  278  ;  Hutchinson  v,  Tatham,  8  L.  R., 
C.  P.,  482 ;  42  L.  J.,  C.  P..  260. 

»  Fawkes  v.  Lamb,  31  L.  J.,  Q.  B.,  98;  see  also  Burges  v.  Wickham,  33  L.  J., 
Q-  B.,  17;  3  B.  &  S.,  669 ;  Clapham  v,  Langton,  34  L.  J,,  Q.  B.,  46. 

»  Ford  V,  Yates,  2  Sc.  N.  R.,  645  ;  2  M.  &  G.,  549 ;  Bourne  v,  GatlifT,  11  CI.  &  F., 
4$ ;  Gumming  v.  Shand,  29  L.  J.,  Ex.,  129. 

**  Hutchinson  v,  Tatham,  8  L.  R.,  C  P.,  482. 
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meaning  of  the  words  which  apparently  form  the  written  contract, 
and  to  insert  the  true  words  which  the  parties  intended  to  use, 
because  this  is  not  to  alter  the  contract,  but  to  show  what  the  con- 
tract really  is.^ 

And  evidence  of  custom  has  been  disallowed  in  various  cases  on 
grounds  of  repugnancy,  or  illegality,  or  unreasonableness,  or  that 
it  would  alter  the  contract.  Thus  evidence  was  not  allowed  to 
show,  that "  in  regular  turn^*'  was  not  the  regular  turn  at  the  quay 
or  loading-berth,  but  in  the  shippers*  book  ;  ^  or  on  the  words,  "in 
customary  manner,"  that  there  was  a  strike  among  colliers,  as  a 
strike  could  not  be  customary,  but  must  be  exceptional.'  And 
in  reference  to  an  insurance  policy  covering  boats  in  general  terms, 
evidence  of  usage  was  refused,  that  boats  slung  on  the  outside  of  a 
ship  upon  the  quarter  were  excluded,*  although  this  decision  was 
disapproved  in  a  subsequent  case,  and  would  probably  be  overruled 
if  the  precise  point  again  arose.*  And  evidence  of  usage  to  vary 
the  contract  was  rejected  in  the  following  instances.  That  the 
cost  of  pressing  wool,  that  the  ship  might  carry  a  greater  cargo,  was 
to  be  borne  by  the  shipowner,  and  not  by  the  shipper.^  That  the 
word  "  consigned  "  entitled  the  charterer's  agent  to  a  return  com- 
mission, whether  the  cargo  were  procured  by  charterer's  agents  or 
not.^  That  an  insurance  upon  "  money  advanced  on  account  of 
freight  '*  should  not  be  liable  for  general  average,  as  being  incon- 
sistent with  the  terms  of  the  policy.®  Nor  of  a  usage  unknown  to 
the  principal  which  could  convert  a  broker  into  a  principal,  to  the 
detriment  of  his  principal.®  That  a  pound  was  not  i6  or  12,  but  18 
oz.^^  That  the  construction  of  the  words  "  about  "  and  "  more  or 
less  "  was  impliedly  not  for  the  jury  ;  and  semble  that  these  terms 
could  not  be  explained  by  mercantile  men  as  especially  mercantile 
phrases,^^  being  more  properly  for  the  construction  of  the  court 

And  the  rule  applies  to  charter-parties,  as  to  all  documents  of  a 
like  kind,  that  when  the  meaning  of  particular  phrases  has  been 
ascertained  or  determined  by  the  evidence  of  experts,  and  by  usage 
and  custom,  the  construction  of  the  entire  document  is  for  the  court" 

*  Grant  v.  Maddox,  15  M.  &  W.,  737,  per  Alderson,  B.  ;  Myers  v.  Sari,  30  L  J., 
Q.  B.,  9 ;  Greaves  v,  Ashlin,  3  Camp.,  426;  Jeffery  v.  Walton,  i  Stark.,  267. 

*  Hudson  v\  Clementson,  25  L.  J.,  C.  P.,  234 ;  18  C.  B.,  213. 

*  Adams  v.  Royal  Steam  Packet  Co.,  28  L.  J.,  C.  P.,  33 ;  Humfrey  v.  Dale, 
26  L.  J.,  Q.  B.,at  p.  140;  Harris  v.  Dreesman,  23  L.  J.,  Ex.,  210. 

*  Blackett  V,  The  Royal  Exchange  Ins.  Co.,  2  Cr.  &  J.,  244  ;  2  Tyrw.,  266 ;  Magee 
V.  Atkinson,  2  M.  &  W.,  442. 

*  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9 ;  13,  per  Cockbum,  C  J. 

«  Cockbum  v.  Alexander,  18  L.  J.,  C  P.,  74,  6  C.  B.,  791.  See  also  Gorrissen  r. 
Perrin,  27  L.  J.,  C.  P.,  29 ;  Tavlor  v.  Briggs,  2  C.  &  P.,  525. 

'  Phillipps  V,  Briard,  25  L.  J.,  Ex.,  233;  i  H.  &  N.,  21. 

8  Hall  V.  Janson,  4  E.  &  B.,  500 ;  24  L.  J.,  Q.  B.,  97.  See,  as  to  cases  in  whkh 
parol  evidence  of  usage  has  been  rejected,  Spartali  v,  Benecke,  10  C.  B.,  212 ;  Lewis 
V,  Marshall^  7  M.  &  Gr^,  729;  Ford  v,  Yates,  2  M.  &  Gr.,  549;  PoweU  z^.  Edmunds,  12 
E^t,  6 ;  Yates  v.  Pym,  6  Taunt.,  446  ;  Greaves  v,  Ashlin,  3  Camp.,  425,  &c. 

»  Mollett  V,  Robinson,  5  L.  R.,  C.  P.,  646  \  1  Id,,  84 ;  41  L.  J.,  C.  P.,  65  ;  7 
L.  R.  H.  of  L.,  802.  10  Noble  v.  DureU,  3  T.  K,  271. 

"  Cross  V.  Eglin,  2  B.  &  Ad.,  106 ;  Morris  ».  Levison,  I  C.  P.  D.,  155 ;  Reuter 
V.  Sala,  4  C.  P.  D.,  239 ;  and  see  Moore  v,  Campbell,  10  Ex.,  323. 

"  See  Rule  50,  p.  264,  ante.  Hills  v.  London  Gas  Co.,  27  L.  J-,  Ex.,  60,  and 
p.  281,  post. 
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What  length  of  usage  will  comply  with  the  legal  definition  of  a  cus- 
tom, is  not  very  clearly  established.  It  has  been  said  that  a  custom^  to 
be  admissible,  must  be  reasonable,  notorious,  and  uniform,  or,  in  other 
words,  must  be  ancient,  reasonable,  continuous,  certain,  and  known.^ 
But  if  it  be  necessary  that  it  be  ancient,  according  to  some  American 
authorities,  no  such  prescription  of  time  is  required  in  England,  as  a 
usage  which  has  been  proved  to  exist  uniformly  for  a  year  has  been 
held  sufficiently  well  established.^  And  it  is  apprehended  that 
antiquity  is  necessary  only  in  customs  properly  so  called,  which 
"  must  have  been  used  so  long  that  the  memory  of  man  runneth 
not  to  the  contrary,"  and  does  not  apply  to  usages  in  mercantile 
contracts.  These  should  be  certain,  uniform,  and  notorious,  so  as 
to  be  known  and  understood  by  the  parties  entering  into  the  con- 
tract ;  *  so  uniform  and  universal*  or  general,  that  the  parties  must 
be  presumed  to  have  known  and  acted  on  them.^ 

Usage  is  not  merely  admissible  to  explain  technical  terms,  such 
as  "  in  regular  turns  of  loading ; "  *  or  to  supply  terms  omitted,'  or  on 
which  the  contract  is  silent ;  *  but  may  be  also  used  to  vary  plain 
words,  as  to  show  that  a  thousand  means  twelve  hundred.®  Custom 
is  admissible  to  explain  all  latent  ambiguities,  so  called,  as  foreign 
terms,  technical  terms  of  art,^^  technical  terms  of  law,^^  and  mercan- 
tile phrases.  A  patent  as  distinguished  from  a  latent  ambiguity  is, 
for  instance,  the  occurrence  of  a  blank  in  a  document^^  which  cannot 
be  explained  ;  a  latent  ambiguity  may  exist  where  the  same  word 
applies  to  wholly  different  things,  and  then  either  by  the  surrounding 
circumstances,  or  usage,  or  by  parol  evidence  generally,  the  precise 
thing  referred  to  is  indicated.^^  The  use  of  a  twmen  generate,  under 
which  several  different  things  may  be  included,  does  not  necessarily 
create  an  ambiguity ;  ^^  and  it  is,  properly  speaking,  an  ambiguity 
only,  when,  from  its  very  terms,  it  may  mean  one  thing  or  another.^^ 
If  the  ambiguity  appear  within  the  four  corners  of  the  instrument,  it 
was  once  supposed  that  it  must  be  removed  by  construction  and 
election,  and  not  by  evidence  of  extrinsic  facts.^®     The  rule  is  now 

*  The  United  States  v.  Buchanan,  8  How.  (Am.),  83 ;  Brown  v,  Jackson,  2  Wash. 
C.  C,  24;  Stoever  v.  Whitman,  6  Binney,  417 ;  Colling  v.  Hope,  3  Wash.  C.C,  149; 
United  States  v.  Duval,  Gilp.,  372 ;  Civil  Code  of  Louis.,  oh.  I,  art.  3.  As  to  a  usage 
among  average  adjusters,  see  Atwood  v.  Sellar,  4  Q.  B.  D.,  342. 

'  Noble  V,  Kennoway,  2  Doug.,  510,  513 ;  Vallancev.  Dewar,  I  Camp.,  503  5  Lewis 
V.  Marshall,  7  M.  &  G.,  729,  744.  See,  as  to  custom  of  a  season,  Postlethwaite  v. 
Freeland,  4  Ex.  D.,  155,  157  ;  and  p.  281,  nn.  5,  8,  9,/oJ/. 

5  Wood  V.  Wood,  I  C.  &  P.,  59;  Cope  v.  Dodd,  13  Penn.  (Am.),  33,  37. 

*  Wood  V.  Wood,  supray  id. ;  Daun  v.  City  of  Lond.  Brewery  Co.,  8  L.  R.,  Ea.,  155. 
»  In  re  Blanshard,  8  Ch.  D.,  601  ;  Exp.  PoweU,    I   Ch.  D.,   501;  Exp.  Watkins, 

8  L.  R.,  Ch.,  520;    Rushforth  v.   Hadfield,  7  East,  224;    Berkshire  Woollen  Co.    v. 
Proctor,  7  Cush.,  422  (Am.) ;  re  Stroud,  8  C.  B.,  531. 

•  Leidemann  v.  Schultz,  23  L  J.,  C.  P.,  17 ;  14  C  B.,  38. 

'  Wigglesworth  v.  Dallison,  Doug.,  201  ;  I  Smith  L.  C,  and  notes  thereto. 

•  Brown  v.  Byrne,  3  E.  &  B.,  703 ;  Syers  v.  Jonas,  2  Ex.,  ill ;  Metzner  v,    Bolton, 

9  Ex.,  518. 

»  Smith  V.  Wilson,  3  B.  &  Ad.,  728. 

»<»  Lewis  V.  Marshall,  7  M.  &  G.,  743 ;  Shore  v.  Wilson,  5  Scott,  N.  R.,  979. 

"  Shore  v,  Wilson,  5  Scott,  N.  R.,  979,  988.       "  Broom's  Com.  Law,  5th  ed.,  494. 

^5  Smith  V.  Jeffryes,  15  M.  &  W.,  561. 

^*  Ashworth  v.  Mounsey,  9  Ex.,  186,  per  Pollock,  C.B.  "  Id, 

"  BacMax.  R<^.,  23. 
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Otherwise,  and  parol  testimony  of  "  surrounding  circumstances  "  is 
allowed  where  the  difficulty  cannot  otherwise  be  disposed  of.* 

The  rules  of  construction,  beyond  those  already  enumerated, 
are  said  to  be  in  suppression  of  the  mischief,  and  in  advancement 
of  the  remedy  :  ^  that  words  shall  not  be  cavilled  at,*  and  that  false 
grammar  and  orthography  may  be  disregarded,^  and  that  the  spirit, 
rather  than  the  letter,  is  to  be  observed ;  with  other  simple  rules  of 
a  like  kind.  Some  of  these  are  purely  grammatical,  such  as 
that  which  determines  that  the  meaning  of  a  word  is  shown  best, 
often  by  looking  at  the  words  which  accompany  it,  and  that  the 
express  mention  of  one  thing  must  usually  be  understood,  as 
implying  the  exclusion  of  some  other  thing  {expressio  unius  exclusio 
alterius),  and  that  words  referred  to,  should  usually  be  read,  as  if 
incorporated  with  the  clause  which  makes  reference  to  them,  and 
that  the  relative  must  in  general  be  taken  as  referring  to  the  next 
antecedent,  unless  some  other  construction  is,  with  a  view  to  the 
meaning  of  the  instrument,  obviously  needed.^  These  and  similar 
rules,  which  common  sense  and  convenience  alike  suggest,  are  too 
obvious  perhaps  to  need  a  more  extended  consideration. 

The  construction  of  all  documents  is  said  to  be  for  the  court 
But  this  in  reality  means,  that  although  the  responsibility  is  upon 
the  court,  and  the  court  gives  its  opinion  on  the  entire  document, 
where  juries  are  engaged  in  the  trial,  the  interpretation  is  for  the 
court,  when  assisted  by  the  jury,  if  the  meaning  of  the  document  is 
doubtful  or  ambiguous.  Thus,  if  there  are  any  technical  terms, 
mercantile,  scientific,  or  otherwise,  or  doubtful  phrases  used  in  the 
instrument,  the  jury  may  be  asked  the  meaning  of  these  terms  in 
a  mercantile  sense ;  and  when  the  jury  has  found  the  particular 
meaning,  the  court,  thus  aided,  must  put  its  construction  on  the 
complete  document.®  The  court,  in  arriving  at  its  conclusion,  gives 
to  all  the  words  their  primary  meaning,  and  weighs  the  sense  of 
various  words  by  their  use  in  the  context'  If  the  words  or  phrases 
have  acquired  by  custom  or  usage  a  particular  meaning  in  a  specific 
place  or  trade,  the  jury  places  a  meaning  on  them  according  to  the 
evidence  submitted.  The  better  to  arrive  at  this  meaning,  the 
"  surrounding  circumstances,"  so  called,  have  to  be  found  as  facts 
by  the  jury,  and  thereupon  the  presiding  judge,  having  by  this 
assistance  interpreted  the  contract,  the  jury  must  accept  his  con- 
struction, either  absolutely,  if  there  be  no  words  to  be  construed  as 

*  To  chaige  an  unknown,  but  not  to  dischaige  a  known,  principal.  Higgins  v. 
Senior,  8  M.  &  W. ,  834,  844 ;  Beckham  v.  Drake,9  M.  &  W.,  39 ;  Macdonald  v.  iMg- 
bottom,  29  L.  J.,  Q.  B.,  256. 

»  Co.  Littl.,  381  b. 

«  Co.  Littl,  217  b. ;  Bartlett  v.  Holmes,  13  C.  B.,  630.  As  that  "  presentatk>n "  docs 
not  mean  showing,  in  reference  to  a  document,  but  delivering  it  up ;  Shep.  Touch,  84.; 
Colledge  ».  Harty,  20  L.  J..  Ex.,  146. 

*  Broom's  Com.  Law,  5th  ed.,  513. 

•  If  the  grammatical  construction  cannot  be  the  true  one,  the  grammatical  constmctKm 
is  made  subservient  to  the  intention,  and  set  aside ;  Waugh  v.  Middleton,  8  Ex.,  3S2f  357- 

•  Hutchison  «>.  Bowker,  5  M.  &  W.,  535. 

'  Blundellv.  Gladstone,  11  Sim.,  486;  I  Phil.,  279,  283,  289;  Bateman  v.  La. 
Roden,  i  Jones  &  Lat.,  356  ;  Richardson  v,  Watson,  4  B.  &  Ad.,  787. 
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words  of  art,  or  phrases  used  in  commerce,  and  no  surrounding 
circumstances  to  be  ascertained ;  or  conditionally,  when  those  words 
or  circumstances  are  referred  to  them.^ 

The  "surrounding  circumstances  "can  often  only  be  shown  by  oral 
testimony;  and  such  evidence  is  admitted  subject  to  the  rule,  that 
the  writing  is  the  true  contract,  the  memorandum  of  the  agreement 
(aggregatio  mentium)  arrived  at*  And  it  has  been  said  that  verbal 
testimony  cannot  be  received ;  but  this  must  be  understood  sub  modo^ 
to  contradict,  vary,  add  to^.  or  subtract  from  its  terms.'  The 
instrument  can  be  waived  in  part  by  parol,  and  oral  testimony  is 
admissible  to  show  that  the  agreement  was  arrived  at,  subject  to 
some  condition  not  expressed  on  its  face ;  *  or  that  contempora- 
neously, or  as  a  preliminary  measure,  the  parties  had  entered  into  a 
distinct  oral  agreement  on  some  collateral  matter ;  *  or  that  by  usage 
some  term,  not  inconsistent  with  the  contract,  ought  to  be  added, 
the  parties  being  assumed  to  have  expressed  a  part  only  of  the  con- 
tract, and  to  have  bargained  with  reference  to  the  known  usages.* 
But  evidence  of  usage  cannot  be  resorted  to,  to  control,  vary,  or 
contradict  express  stipulations  explicitly  framed ;  and  although  a 
usage  may  be  waived  at  the  will  of  the  parties,  and  an  express 
agreement  may  be  shown  which  has  superseded,  varied,  or  controlled 
the  usage,  yet  the  express  contract  cannot  reciprocally  be  shown  to 
have  been  contradicted  by  the  custom.'' 

Usage,  as  has  been  already  shown,  frequently  adds  a  term  to  a 
contract,  and  is  introduced  for  that  very  purpose ;®  but  there  are 
authoritative  decisions  which  appear  at  first  sight  to  qualify  this  state- 
ment. Thus,  a  declaration  which  set  out  an  allied  custom  to  pay 
commission  homeward,  as  well  as  outward,  if  the  ship  were  consigned 
to  the  charterer's  agents  abroad,  was  held  bad,  as  not  explaining  or 
adding  an  incident  to  the  contract,  but  as  adding  a  term,  parol 
evidence  not  being  admissible  for  such  a  purpose.*  Coleridge,  J., 
in  laying  down  a  rule  to  meet  the  difficulty  of  adjusting  apparently 
inconsistent  decisions,  said  that  the  usage  could  not  be  admitted  if 
it  would  be  repugnant  to,  or  inconsistent  with,  the  written  contract ;  ^^ 
but  this  rule  does  not  exclude  the  introduction  of  the  name  of  the 
agent  as  a  debtor,  to  the  exclusion  of  the  liability  of  the  actual 
principal,  on  a  trade  usage,  by  which,  if  the  principal's  name  were 
not  disclosed  within    a    reasonable   time,  the  broker  should  be 

1  NeUson  v,  Harford,  8  M.  &  W.,  8o6,  823,  per  Parke,  B. ;  see  Rule  33,  p.  262,  anU. 

•  Lloydt'.  Guibert,  i  L.  R.,  Q.  B.,  115,  120;  Gravel  ».  Legg,  9  Ex.,  709;  River 
Wear  Commiss.  v,  Adamsoo,  2  App.  C,  764. 

'  Goss  V,  Lord  Nugent,  5  B.  &  Ad.,  64. 

*  White  V.  Parkin,  12  East,  578;  Edwards  z;.  Bates,  7  M.  &  G.,  600,  611 ;  and  that 
other  terms  are  impliedly  excluded  by  the  tenour  of  the  instrument ;  Brown  9.  Byrne, 
23  L.  J..  Q.  B.,  313  ;  3  E.  &  B.,  703.  715,  per  Coleridge,  J. 

»  Undleyv.  Lacey,  17  C.  B.  (N.  S.),  578;  Bradyr.  Oastler,  3  H.  &C.,  112 ;  Malpas 


V, 


»  Undley ».  Lacey,  17  C.  B.  (N.  S.),  578;  Brady r.  Oastler,  3  H.  &C.,  112 ;  Malpas 
L  &  S.  W.  Rly.  Co., 35  L  T..C.  P.,  166;  I  L  R.,C.  P.,  336,  and  pp.  a89and  Vj^post. 

•  Kirchner  v.  Venus,  12  Moo.  P.  C  C,  361. 
'  The  Schooner  Reeside,  2  Sumn.,  567,  570,  per  Story,  J. 

•  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9,  I5- 

•  Phillipps  V.  Bnard,  i  H.  &  N.,  21 5  25  L.  J.,  Ex.,  233. 

*•  Brown  v.  Byrne,  3  E.  &  B.,  711,  715  ;  Hall  v.  Jansoa,  4  E.  &  B.,  500,  510. 
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deemed  himself  personally  liable.^  On  the  other  hand,  a  usage 
to  deduct  part  of  the  money  due  for  freight,  for  a  short  delivery,  by 
the  consignee,  was  not  allowed  to  be  proved,*  although  such  a 
custom  would  have  apparently  been  eminently  convenient,  as  well 
as  reasonable,  being  also  frequently  acted  on,  the  objection  being 
that  it  was  in  conflict  with  existing  law. 

The  elements  which  are  allowed  to  be  introduced  into  a  written 
contract,  or  annexed  to  it  by  parol,  for  the  purpose  of  carrying  out 
its  intention,  by  removing  its  ambiguities,  are, — ist,  the  general 
custom  of  merchants,  of  which  the  courts  take  judicial  notice,  and 
which  is,  indeed,  part  of  the  law ;    2nd,  particular  customs  of  a 
trade,  or  port,  or  place,  and  which  are  properly  usages,  and  which 
are  proved  by  evidence  ;  3rd,  specific  usage,  as  between  the  parties, 
as  derived  from  prior  dealings  ;    4th,  conditions,  or  parol  agree- 
ments, preliminary  or  collateral  ;  5th,  surrounding  circumstances. 
General  Customs  of  the  first  class  must,  it  is  said,  be  ancient,  con- 
tinued, undisputed,  reasonable,  certain,  compulsory,  and  consistent' 
Theseinclude  such  incidents  as  the  general  lien  for  freight  of  the  ship- 
owner,* the  three  days  of  grace  on  a  bill  of  exchange,*  the  autliority 
to  warrant,  annexed  to  the  sale  of  a  horse  by  the  servant  of  a  horse- 
dealer,®  the  one  month's  notice  of  dismissal  with  menial  servants,  and 
three  months'  notice  annexed  as  reasonable  to  a  contract  of  hiring 
of  a  clerk  or  editor  in  London,^  the  general  lien  of  bankers,^  the 
custom  of  crossing  cheques,®  that  an  indorsement  to  an  indorsee 
by  name  generally  is  not  restrictive  without  further  words,^*  that 
dividend  warrants  of  the  Bank  of  England  are  not  negotiable,"  or 
that  the  obligation  of  the  indorser  of  a  foreign  bill  of  exchange,  in 
the  case  of  non-payment  by  the  drawee,  is  to  pay  the  re-exchange 
and  expenses.^*     Such  customs  are  not  required  to  be  proved  by 
evidence,  but  are  part  of  the  recognized  common  law ;  but  particular 
customs  or  usages,  under  the  second  and  third  heads,  must  be  proved 
in  each  specific  case  by  evidence,  unless  the  custom  be  of  record 
in  the  same  court,^^     Usage  is  said  to  be  a  species  of  "  natural 
law,"  and  in  maritime  affairs  the  surest  interpreter  of  the  law." 

*  Hutchinson  v.  Tatham,  8  L.  R.,  C.  P.,  482  ;  Deslandes  v.  Gregory,  29  L.  J., 
Q.  B.,  93  ;  30  L.  J.,  Q.  B.,  36  ;  Green  v,  Kopke,25  L.  J.,  C.  P..  297;  18  C.  B.,  549- 

»  Nfeyer  v.  Dresser,  33  L.  J.,  C.  P.,  289,  16  C.  B.  (N.  S.),  646. 
'  Broom's  Com.  Law,  5th  ed.,  p.  11  ^/  sey. ;    Lord  Rivers  v.  Adams,  3  Ex.  D-, 
361 ;  Chilton  v.  Corp.  of  London,  7  Ch.  D.,  735. 

*  Monumenta  Tundica.  vol.  2,  pp.  21  c,  437 ;  vol.   4,  pp.  121,   281  ;  Sodeigren  v. 

Taunt., 
East,  2 
C.  P.,  227. 

*  Byles  on  BUls,  11  ed.,  205.  •  Fenn  v,  Harrison,  3  T.  R.,  760. 

'  Nowlan  v.  Ablctt,  2  C.  M.  &  R.,  54;  Metrner  v,  Bolton,  9  Ex.,  518;  Parker  r. 
Ibbetson,  4  C  B.  (N.  S.),  346;  WUliams  v,  Byrne,  7  A.  &  E.,  177. 
8  Brandao  v,  Bamett,  3C.  B.,  519;  12  C.  &  F.,  787. 

*  Bellamy  v.  Marjoribanks,  7  Ex.,  389.       *®  Edicts.  East  India  Co.,  2  Burr.,  12 16. 
"  Partridge  «>.  Bank  of  England,  9  Q.  B.,  306. 

"  Suse  V,  Pompe,  30  L.  J.,  C.  R.  75 ;  8  C.  B.  (N.  S.),  538,  567.  ^  ^    ^ 

"  Doctor  and  Student,  ch.  7,  10,  3  SaUc.,  112  ;  Doe  cU  Kinglake  v,  Beviss,  18  L.  J., 
C.  P.,  128  ;  Beaufort,  Duke  of,  v,  Swansea,  3  Ex.,  413 ;  WithneU  v.  Gartham,  i  Esp., 
322 ;  Parker  v,  Ibbetson,  supra;  Atwood  v,  Sellar,  4  Q.  B.  D.,  342. 
^^  Marsh  on  Ins.,  5th  Ed.,  554. 
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"Lawyers,"  remarks  Lord  Campbell,  "desire  certainty,  and  would 
have  a  written  contract  express  all  its  terms,  and  desire  that  no  parol 
evidence  beyond  it  should  be  receivable.  But  merchants  and  traders, 
with  a  multiplicity  of  transactions  pressing  on  them,  and  moving 
in  a  narrow  circle,  and  meeting  each  other  daily,  desire  to  write  little, 
and  leave  unwritten  what  they  take  for  granted  in  every  contract.^ 

Particular  usages  must  be  reasonable,  and  it  has  been  held  that 
they  are  not  reasonable  if  an  honest  and  right-minded  man  would 
deem  them  unfair  or  unrighteous,^  and  evidence  that  they  are 
unreasonable  may  always  be  admitted  to  rebut  the  evidence  in 
proof.*  The  usage  must  be  uniform  and  known,*  but  need  not  be 
immemorial,  or  even  extant  for  more  than  a  very  short  period,  so 
that  it  be  general.^  It  need  not,  indeed  it  cannot,  be  universal ;  if 
it  were,  it  would  be  law,  and  so  recognised,  or  it  would  not  be  law, 
in  which  case  it  could  not  be  set  up  to  control  the  law.  It  is  not 
sufficient  that  it  has  been  assented  to  and  acted  on  by  agreement 
in  many  cases,  and  by  consent  of  the  parties ;  it  must  have  been 
acted  on  and  enforced  i?i  invitum.  It  implies  something  more  than 
a  customary  mode  of  dealing,  agreed  on  from  motives  of  conveni- 
ence, and  must  so  far  have  the  reality  and  efficacy  of  law,  as  to  bind, 
and  to  have  been  accepted  as  binding,  parties  in  other  places  or  on 
other  occasions.*  But  even  if  it  be  eminently  convenient  and 
reasonable,  and  often  adopted,  it  is  not  a  valid  usage  if  in  conflict 
with  the  law.^  But  an  existence  of  one  year  has  been  held  sufficient 
to  prove  a  usage,*  and  one  witness  has  been  also  held  enough  to 
establish  its  uniformity  or  notoriety.®  It  must  also,  as  a  test  of 
reasonableness,  be  so  general  as  to  be  binding  by  being  known  to 
parties  in  the  same  trade,  and  in  that  sense  mutual. ^^ 

Bearing  in  mind  the  distinction  between  latent  and  patent 
ambiguity,  there  are  one  or  two  rules  to  be  remembered  before 
passing  to  the  consideration  of  the  specific  uSage  of  the  parties  to 
the  contract,  or  the  course  or  dealing,  as  it  is  called,  in  interpreting 
the  document  which  may  be  in  question. 

Thus,  where  certain  provisions  are  express  and  clear,  and  certain 
clauses  are  ambiguous,  the  ambiguities  are  not  allowed  to  control  the 
clear  language  of  the  contract,  even  if  it  be  impossible  wholly  to  recon- 

1  Humfrey  v.  Dale,  7  E.  &  B.,  at  p.  278. 

'  Paxton  z/.  Courtnay,  2  F.  &  F.,  131  ;  Leuckhart  v.  Coop«r,  3  Scott,  521  ;  3  Bine. 
N.  C,  99;  Plaice  v,  AUcock,  4  F.  &  F.,  1074;  Foxall  v.  Inter.  Land  Co.,  16  L.  T. 
(N.  S.),  637.  »  Bottomley  v,  Forbes,  5  Bing.  N.  C,  128. 

*  Salvador  v,  Hopkins,  3  Burr.,  1707;  Abbott  r.  Bates,  43  L.  J.,  C.  P.,  150. 

*  Noble  V.  Kennoway,  2  Doug.,  513;  Ghose  v,  Manickcbund,  7  Moo.  Ind.  Ap., 
263,  282  ;  and  nn.  8  &  9,  m/".,  and  p.  277,  n.  '2,  ante. 

«  3  Salk,,  112  ;  Bl.  Com.,  67;  Meyer  v.  Dresser,  33  L.  J.,  C  P.,  289 ;  16  C.  B. 
(N.  S.),  646. 

^  Ib.f  at  p.  660 ;  Hathesing  v.  Laing,  Laing  v.  Zeden,  17  L.  R.,  Eq.,  92. 

*  Zwinger  v,  Samuda,  7  Taunt.,  265,  270,  per  Park,  J. ;  Noble  v,  Kennoway,  2 
Doug.,  510;  see Postlethwaite  z'.  Freeland,  4  Ex.  D.,  155,  157. 

*  Dent  V,  Nickalls,  22  W.  R.,  218 ;  two  witnesses,  Mackenzie  v.  Dunlop,  3  Macq., 
H.  ofL.,22. 

i<>  Abbott  V,  Bates,  43  L.  T.,  C.  P.,  150 ;  Daun  v.  City  of  London  Brewery  Co.,  8 
L.  R.,  Eq.,  155 ;  Bartlett  v,  Pentland,  10  B.  &  C,  760 ;  Sweeting  v.  Pearce,  7  C.  B. 
(N.  S.),  4B2 ;  Maxted  v.  Paine,  6  L.  R.,  Ex.,  132  ;  Robinson  v.  Mollett,  7  L.  R.,  H.  of 
L,  802. 
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cile  the  construction  of  the  several  passages,  if  each  is  construed 
literally.  Thus,  on  a  charter  for  a  ship  to  proceed  to  Pemambuco, 
and  there  load  a  cargo,  and  proceed  therewith  to  Valparaiso,  Paita, 
and  Guyaquil,  and  at  all  or  any  of  these  last-named  ports  dischai|[e 
the  cargo  taken  on  board  at  Pemambuco ;  freight  at  and  after  the 
rate  of  ;^S-  5-^-  P^^  ton,  smh  freight  to  be  in  full  for  the  voyage;  and 
the  ship  called  at  Paita,  but  loaded  no  part  of  the  homeward  cargo 
there,  and  demand  was  made  for  freight  for  carriage  from  Valpa- 
raiso to  Paita  on  the  following  words,  "  The  cargo  from  Pemambuco 
being  freight  free,  as  well  as  those  goods  shippisd  at  Valparaiso,  if 
any,  for  tiie  ports  at  which  the  vessel  shall  load  her  homeward 
cargo ;"  it  was  held  that  the  express  words,  "  such  freight  to  be  in 
full  for  the  voyage,"  g^ovemed  the  contract,  notwithstanding  the 
repugnancy  of  the  later  clause.^ 

Of  the  class  of  latent  ambiguities,  an  instance  may  be  cited  in 
which  a  plain  and  express  declaration,  apparently  unambiguous, 
was  explained  by  evidence  of  usage  to  include  certain  implied 
terms,  which  were  added  and  enforced. 

Thus  upon  a  delivery  order  in  these  terms — 

"  We  hold  ICO  tons  No.  i  pig  iron,  deliverable  free  on  board  heie*  to  the 
bearer  of  this  document  only  on  presentation," 

it  was  held  competent  to  prove,  by  mercantile  usage,  that  this 
contract  was  not  satisfied  by  delivering  No.  i  pig  iron,  but  that 
it  must  be  Clyde  and  Dundyvan  iron.  The  judges  of  the  Ct. 
of  Session  thought  that  evidence  of  the  custom  to  vary  and 
add  a  term  to  this  note,  was  not  admissible ;  but  the  Ct.  of 
Appl.  decided  tliat  parol  proof  was  rightly  admitted.  The  witnesses 
of  custom  could  not  prove  any  custom  that  such  a  delivery  note  im- 
ported good  merchantable  brands,  or  Clyde  or  Dundyvan  iron,  but 
had  acted  on  the  assumption,to  be  gathered  from  surrounding  circum- 
stances, that  such  warrants,  coming  from  the  same  persons,  the 
defenders  in  the  action,  represented  Clyde  or  Dundyvan  iron.  Two 
witnesses  only  were  called  on  the  point ;  one  only  spoke  to  anything 
like  a  general  usage,  the  other  witness  being  in  some  measure 
interested  ;  but  both  affirmed  that  such  scrip  notes,  issued  by  the 
defendants,  represented  the  iron  in  question.  But  the  Court  of  Appeal 
decided  that  mercantile  usage  is  **only  to  be  proved  by  a  multiplica- 
tion of  instances,  or  the  multiplication  of  particular  usages,"  showing 
a  given  course  of  business,  and  a  general  established  understanding 
respecting  it.  The  head-note  deserves  to  be  further  quoted  at 
length : — 

"  If  A  g^ves  an  iron  scrip  note  to  B,  and  B  sells  it  to  a  third 
party,  that  third  party  may  prove  that  the  document  has,  in  the 
usage  of  trade,  an  import  not  expressed  on  the  face  of  it 

"  But  such  third  party  cannot  put  a  special  construction  on  the 
document,  by  proving  that,  in  the  contract  between  A  and  B,  there 
was  a  specialty  not  actually  appearing  on  the  face  of  the  document" 

*  Sweeting  v.  Darthez,  14  C.  B.,  538. 

*  Viz.,  at  Glasgow,  being  dated  Glasgow  ;  Mackenzie  v,  Dnnlop,  3  Macq.,  H.  of  t, 
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Cases  of  conflict  on  the  border  line  appear,  as  custom  was 
allowed  to  prove  that  a  certain  denomination  of  wheat  might  contain 
barley/  that  Calcutta  linseed  might  be  subject  to  an  adulteration 
of  fifteen  per  cent;  but  not  that  prime  singed  bacon  included  bacon 
with  a  certain  degree  of  deterioration  or  of  average  taint :  *  or,  again, 
where  a  contract  note  was  for  "  four  hundred  loads  of  pitch  pine 
timber,  ex  Ion,  from  Savannah,  the  timber  warranted  of  fair  average 
quality,"  evidence  was  tendered  and  allowed,  that  Darien  timber 
was  superior  to  that  from  Savannah,  that  various  kinds  of  timber 
came  from  that  port,  and  the  jury  found  that  the  Savannah  pine 
timber  shipped  answered  the  description.' 

The  word  "  privil^e,*'  as  applied  to  the  right  of  the  captain 
to  "  privilege  and  primage,"  was  allowed  to  be  explained  by  oral 
evidence  of  a  conversation,  in  which  the  term  was  agreed  on,  the 
word  being  wholly  ambiguous  and  indeterminate.*  And,  again,  on 
the  words,  "  Received,  on  account  of  A  and  B/<7r  C,"  certain  goods  ; 
this  was  held  an  ambiguity  justifying  evidence  of  usage  to  determine 
whether  the  goods  were  held  for  A  and  B,  or  for  C  ;  and  that, 
being  held  on  account  of  A  and  B,  they  were  not  to  be  parted 
with  till  further  orders  from  them.*^  The  phrase,  in  "  turn  to  deliver," 
has  on  various  occasions  been  subjected  to  explanation  by  usage 
as  being  ambiguous,  in  relation  to  the  place  where,  the  season 
in  which,  and  the  general  circumstances  under  which,  the  delivery 
was  to  take  place.®  Upon  the  terms,  "  net  cash,  to  be  paid  within 
six  to  eight  weeks  from  date  hereof,"  it  was  held  a  proper  question, 
whether  such  a  term  had  acquired  a  definite  mercantile  meaning, 
and  goods  sold  May  ist  were  not  sued  for  too  soon,  at  the  end  of 
seven  weeks,  viz.,  on  the  i8th  of  June.'' 

And  where  the  word  "necessaries,"  which  has  attained  a  distinct 
meaning  in  relation  to  supplies  to  minors  and  others,  was  in  question, 
in  the  indentures  of  apprenticeship  of  a  horse-trainer,  the  jury  were 
asked  whether  in  the  horse-training  trade  the  word  "  necessaries" 
had  acquired  a  technical  meaning,  restricting  its  ordinary  sense,  and 
excluding  washing  and  clothing.  But  the  court  held,  on  leave  reserved, 
that  there  was  no  evidence  that  the  word  "  necessaries  "  had  acquired 
any  technical  meaning  when  used  by  horse-trainers.®  Custom  or 
usage,  to  be  binding,  must  be  so  general  as  to  be  known,  if  it  is  to 
operate  between  persons  in  the  same  trade,  and  should  be  uniform, 
established,  and  defined,  or  certain  and  mutual,  if  it  is  to  control  the 

22,  38.  •*  The  judge  is  to  lay  down  the  law  to  the  jury  ;  the  jury  are  to  find  the  facts, 
but  not  to  state  what  the  court  is  to  do  ;*'  Id,  As  to  one  witness  establishing  a  usage, 
see  Dent  v.  Nickalls,  22  W.  R.;  218  ;  and  p.  281,  nn.  7,  8,  9,  ante;  as  to  u>ajge  of  a 
season,  Postlethwaite  v.  Freeland,  4  Ex.  D.,  155,  157  ;  and  usage  to  explam  term 
C.  O.  D.,  CoUender  v.  Dinsmore,  55  N.  Y.  R.,  200. 

*  Ryder  v.  Woodley,  10  W.  R.,  294 ;  see  Mason  «i.  Skurray  Park  Ins.,  245. 

*  Yates  V,  Pym,  6  Taunt,  446.  '  Jones  v,  Clarke,  2  H.  &  N.,  725. 

*  Birch  V.  Depeyster,  i  Stark.,  210 ;  4  Camp.,  385. 

*  Bowman  v.  Horsey,  2  M.  &  Rob.,  85. 

«  Robertson  v.  Jackson,  2  C.  B.,  412.  See  Leidemann  v,  Schultz,  23  L  J.,  C.  P., 
17  ;  14  C.  B.,  38. 

'  Ashworth  v.  Redford,  43  L.  J.,  C.  P.,  57 ;  9  L-  R-»  C.  P.,  20. 

*  Abbott  V,  Bates,  43  L.  J.,  C.  P.,  150  ;  and  p.  281,  n.  10,  anU, 
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agreements  of  persons  who  have  no  privity  of  contract,  and  have 
not  assented  to  its  provisions.^ 

And  the  word  **  shipped  "  would  appear  wholly  unambiguous ;  but, 
in  a  recent  case,  doubt  was  raised  whether,  in  relation  to  a  sale  of  rice 
of  six  hundred  tons,  the  word  ''shipped  "  applied  to  the  whole  quantity, 
or  to  part ;  in  other  words,  if  on  the  term,  "  shipped  in  March  ^ 
April,"  part  of  the  goods  being  shipped  in  Febry.,  but  the  final 
portion  in  March,  so  that  the  ship  could  sail  in  March,  the  contract 
was  strictly  complied  with,  as  to  the  entire  shipment.  And  mercantile 
evidence  was  admitted,  to  say  whether,  by  the  usage  of  trade,  the 
words  "  shipped  "  and  "shipment"  bore  any  meaning  other  than  "to 
put  on  board."  and  as  indicated  by  the  bill  of  lading.  The  Court  of 
Appeal  decided  that  the  contract  had  been  fulfilled.*  And  in  like 
manner,  a  shipment  of  part  of  a  cargo  in  May, concluding  in  June,  was 
held  to  be  the  fulfilment  of  a  contract  to  supply  Danubian  maize  **  for 
shipment  in  June  '^f  July,  at  seller^s  option.'*  The  jury  had  evidence 
offered,  that  a  cargo  of  maize  shipped  in  May  would  be  more  likely 
to  heat  than  if  shipped  in  June,  but  decided  that  the  contract  was 
satisfied,  as  this  was  a  June  shipment  in  the  ordinary  business 
sense  of  the  term.* 

It  is  usual  in  charter-parties  to  enumerate  various  articles  of 
which  the  cargo  may  consist,  adding  the  further  term,  "  and  other 
lawful  merchandise,"  with  the  proviso  that  the  calculation  of  pay- 
ment for  freight  is  to  be  made  on  the  basis  of  a  given  sum  per  cwt.  or 
ton,  for  some  one  or  more  of  the  articles  enumerated,  and  other  goods 
in  proportion,  the  goods  and  rate  thus  denominated  becoming  the 
standard  of  payment  In  such  cases  it  was  determined,  where  the 
vessel  returned  empty,  that  the  freight  must  be  estimated  by  means 
of  an  average,  as  if  loaded  with  various  denominated  articles,  and  not 
wholly  with  one  class  of  goods,  either  the  most  or  least  profitable.^ 
And  where  a  rate  of  freight  is  named  for  certain  enumerated  articles, 
or  "  other  lawful  merchandise,"  and  the  ship  is  loaded  in  part  with 
articles  not  named,  shipped  under  the  last  term,  the  question  of  re- 
muneration is  not  a  quantum  meruity  but  is  governed  by  the  denomi- 
nated articles  :*  the  phrase  "  other  lawful  merchandise"  is  construed 
as  referring  to  things  ejusdent  generis^\\)\  those  actually  named,  though 
this  mode  of  construction  did  not  pass  altogether  unquestioned.^ 

And  under  the  same  head  falls  the  following  decision  on  a 
charter-party : — The  ship  to  load 

"  A  full  and  complete  cargo  of  wool,  tallow,  bark,  or  other  legal  merchandise 
(the  quantity  of  bark  not  to  exceed  100  tons,  and  the  quantity  of  tallow  and 
hides  not  to  exceed  80  tons)." 

The  charterer  contended  that  by  these  terms  he  might  load  a  full 
cargo  of  other  legal  merchandise,  the  word  "  or  "  being  disjunctive, 
viz.,  of  assorted  goods  at  the  current  rate  of  freight.    The  shipowner 

*  Daun  V,  City  of  London  Brewery  Co.,  8  L.  R.,  Eq.,  155  ;  and  sec  Robinson  v. 
Mollett,  7  L.  R.,  H.  of  L.,  802  ;  Chenery  v,  Goodrich,  106  Mass.,  506. 

'  Bowes  V,  Shand,  2  App.  C,  455,  reversing  2  Q.  B.  D.,  112,  reversing  i  Q.  B.  D., 
470-  *  Alexander  r.  Vanderzee,  7  L.  R.,  C.  P.,  530- 

*  Thomas  v.  Clarke,  2  Stark.,  N.  P.  C,  450 ;  Capper  v,  Forster,  inf. 

*  Cockbumz/.  Alexander,  18  L.  J.,  C.  P.,  74,  6  C.  B.,  791 ;  Capper  v.  Forster,  sBing. 
N.  C,  938.  •  Cockburn  v,  Alexander,  id.^  817 ;  Capper  v,  Forster,  5  Scott,  141  • 
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considered  himself  entitled  to  a  full  cargo  of  wool,  with  the  excep- 
tion of  100  tons  of  bark  and  80  tons  of  tallow  and  hides,  a  differ- 
ence of ;^  1,740  resulting  in  favour  of  the  shipowner  on  this  calcula- 
tion. The  construction  of  this  charter-party  fell  on  the  court,  evi- 
dence being  given  that  the  ship  could  have  carried  about  318  tons 
of  wool,  and  that  additional  freight  might  thus  have  been  earned 
by  conformity  with  the  charter.  In  this  case,  evidence  of  a  custom 
that  the  shipowner  was  to  pay  the  expense  of  pressing  the  wool,  was 
held  to  have  been  properly  rejected.^ 

As  an  instance  of  latent  ambiguity  may  be  cited  the  case  of  a 
bill  of  lading  for  85  bales  of  wool — 

"  Freight  to  be  paid  at  the  rate  of  80s.  sterling  per  ton  of  20  cwt.,  gross 
weight,  tallow,  other  goods,  grain  or  seed,  in  proportion  as  per  London  Baltic 
printed  rates." 

The  contention  of  the  defendant  upon  this  was,  the  punctuation  afford- 
ing no  assistance,  that  the  wool  was  to  be  paid  for  at  the  rate  of  80s.  per 
cwt.,  that  there  was  no  ambiguity  on  the  face  of  the  document,  and 
that  he,  a  bare  consignee,  knew  nothing  of  any  trade  usage,  to  give 
another  interpretation.  Such  a  construction  would  seem  sensible  and 
grammatical,  but  extrinsic  evidence  of  usage  was  allowed,  to  the  effect 
that  what  was  really  meant  by  this  collocation  of  words  was,  "  at  the 
rate  of  80s.  per  cwt.  gross  weight  tallow,"  for  other  goods,  grain, 
or  seed  in  proportion  as  per  London  Baltic  printed  rates,  that  tallow 
was  the  standard,  and  wool  was  included  in  the  other  goods  to  be 
charged  upon  that  basis.^  The  apparently  plain  words  in  a  policy 
of  insurance,  "  to  sail  in  the  month  of  October,"  were  interpreted  by 
evidence  of  usage  not  to  include  a  ship  which  sailed  on  the  nth  of 
October,  but  that  such  words  meant  only  a  ship  which  sailed 
between  the  25th  of  October  and  the  2nd  of  November.^  And  in 
another  case  a  representation  that  a  ship  was  to  sail  from  Blackwall 
on  the  loth,  and  Portsmouth  on  the  15  th  of  October,  wind  and 
weather  permitting,  was  held  sufficiently  complied  with,  by  the  ship 
only  leaving  the  docks  on  the  21st  of  October,  and  Portsmouth  at 
the  end  of  the  month.  And  again,  in  the  apparently  plain  tei-m  in 
a  deed, "  no  alterations  or  additions  to  be  admitted,  unless  directed  by 
the  architect  in  writing,  and  a  weekly  account  of  the  work  done  there- 
under to  be  delivered  every  Monday  to  the  architect,"  it  was  held 
that  parol  evidence  was  admissible  to  prove  that  *'  weekly  accounts 
of  the  work  done  thereunder "  meant  accounts  of  the  day-work 
only,  and  did  not  extend  to  the  alterations  or  additions  admitted 
by  the  architect,  and  capable  of  being  measured.'* 

And  upon  the  charter.  That  a  ship  should  proceed  to  Rio  Nunez, 
and  there  load,  a  full  and  complete  cargo  of  lawful  merchandise, 
and,  being  so  loaded,  proceed.  .  .  .  and  should  the  vessel  not 
be  full  at  Rio  Nunez,  the  charterer  to  have  the  liberty  of  filling 
her  up  at  St.  Mary's,  it  was  held  ;  that  the  charterer  was  not  at 

*  Cockbum  v.  Alexander,  18  L.  J.,  C.  P.,  74;  6  C.  B.,  817;  Capper  v,  Forster, 
3  Bing.  N.C.,  938  ;  5  Scott,  129 ;  Thomas  v,  Clarke,  2  Stark.,  450. 

'  The  Russian  Steam  Navigation  Co.  v,  Silva,  13  C.  B.  (N.  S.),  610. 
'  Cbaurand  v,  Angerstein,  i  Peake,  61. 

*  Myers  v.  Sari,  30  L.  J.,  Q.  B.,  9  ;  Stark,  on  Ev.,  Ed.  1855,  p.  701. 
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liberty  to  fill  at  St.  Mary's  with  timber,  which  was  not  one  of  the 
enumerated  articles,  and  that  the  freight  was  payable  on  average 
quantities  of  all  the  articles  enumerated.  The  direct  obligation  was 
to  load  at  Rio  Nunez,  as  the  port  of  destination  ;  the  loading  at  St 
Mary's  was  not "  of  lawful  merchandise  according  to  the  true  intent 
of  the  charter,"  and  the  shipment  of  f  th  of  the  cargo  at  Rio  Nunez 
only,  was  not  therefore  a  substantial  compliance  with  the  charter. 
Although  the  case  of  Moorsom  v.  Page  ^  decided,  that  alternative 
goods  may  be  shipped  where  there  is  an  alternative,  still  it  did  not 
sanction  a  loading  with  a  full  cargo  of  palm  oil,  the  staple  commodity 
at  Rio  Nunez,  and  which  was  most  in  ease  of  the  charterer.^  * 

There  is  another  class  of  ambiguity  in  mercantile  contracts,  not 
necessarily  verbal  merely,  as  not  being  limited  to  any  particular 
word  or  phrase,  nor  strictly  falling  under  the  head  of  usage,  or 
practice  of  trade,  viz.,  the  cases  in  which  the  jury  are  called  on  to 
decide,  whether  a  given  performance  of  a  contract,  substantially  and 
honestly  complies  with  the  contract  itself,  or  whether  such  perform- 
ance is  merely  colourable.  This  can  only  be  ascertained  by  evidence, 
and  by  the  light  of  surrounding  circumstances  submitted  to  the 
tribunal.  As  on  a  contract  in  the  palm-oil  trade,  in  which  the  plaintiff 
sold  the  defendant  "  $o  tons  best  palm  oil,  expected  to  arrive  per 
*The  Chalco/  at  £^o  ids.  per  ton;  wet,  dirty,  and  inferior  oil,  if 
any,  at  a  fair  allowance."  The  oil,  when  it  arrived,  contained  only 
one-fifth  of  best  oil.  The  question  was  whether  a  delivery  of  lo 
tons  of  best  oil,  and  40  tons  of  wet,  dirty,  and  inferior  oil,  duly  com- 
plied with  the  contract,  which  clearly  contemplated  a  certain  pro- 
portion of  inferior  oil.  Evidence  of  persons  in  the  trade  was 
allowed,  and  it  was  held  a  proper  question  for  the  jury  to  decide.' 

With  this  case  agree,  Shand  v.  .Bowes,*  and  Alexander  v.  Van- 
derzee,*  in  the  former  of  which  evidence  was  received  to  explain  the 
meaning  of  the  ordinary  word  "  shipped  "  in  which  contracts  have 
been  similarly  explained,  and  other  cases.^ 

The  word  "and"  is  sometimes  construed  as  "  or,"  to  give  effect  to 
an  obvious  meaning  in  wills,  and  probably  for  the  same  or  equally 
strong  reasons  might  be  so  construed  in  a  charter-party.  In  an 
early  case  in  equity,  the  presiding  judge  read  the  word  "  and  "  dis- 
junctively.'' This  decision  was  acted  on  for  half  a  century,  and 
the  House  of  Lords,  after  various  fluctuating  decisions,  was  called 
on  to  settle  the  question,  and  decided  that  this  construction  was 
wrong,  and  that  Doe  v.  Jessep '  was  correct ;  viz.,  that  "  and " 
must  be  construed  conjunctively,  and  not  disjunctively.* 

*  4  Camp.,  103.  *  Capper  v,  Forstcr,  3  Bing.,  N.  C,  938;  5  Scott,  1391 

>  Lucas  V,  Bristow,  E.  B.  &  E.,  907. 


ante. 


*  2  App.  C,  455 ;  reversing  2  Q.  B.  D.,  112,  reversing  i  Q.  B.  D.,  470  j  see  p.  2S4, 
e,  »  7L.  R..C.  P.,  530. 


*  Cnnmngham^.  J^unn,  3  C.  P.  D.,  443  ;  PostleChwaite  v.^reeland,  4  Ex.  D.,  15  <  ; 


Renter  v.  SaU,  4  C.  P.  D.,  230  ;  Ryder  v.  Woodley,  10  W.  R.,  294;  that  "  St  Gil 
Marais  wheat  contained  barley. 

7  Brownsword  v.  Edwards,  2  Ves.  Sen. ,  249,  per  Ld.  Hardwicke,  L.C. ;  Maberky 
V.  Strode,  3  Ves.,  450 ;  Bell  v.  Phyn,  7  Ves.,  458  ;  Maynard  v,  Wright,  26  Bcav.,  285. 

8  12  East,  288. 

»  Seccombez'.  EdwaiGs,  28  Beav.,  440,  444 ;  Grey  v,  Pearson,  6  H.  of  L.  Cas.,  61. 
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Usage  or  practice  of  trade,  as  distinguished  from  custom,  need 
neither  be  uniform  nor  immemorial. 

Usage  as  to  the  landing  of  goods  in  the  Labrador  trade,  may 
be  explained  by  evidence  of  the  surrounding  circumstances.^  And 
such  usage  in  Newfoundland  would  be  evidence  of  the  reasonable- 
ness of  such  a  usage  at  Labrador.  An  underwriter  must  be  presumed 
to  be  acquainted  with  the  nature  of  the  trade  he  insures,  and  its 
practice,  whether  established  or  not.  It  is  no  matter  if  the  usage 
has  only  been  for  a  year.*  Usage  is  admissible  to  explain  what  is 
doubtful ;  it  is  never  admissible  to  contradict  what  is  plain.*  It  may 
be  of  a  particular  trade  in  a  particular  place,  as  of  the  tobacco  trade 
in  Liverpool ;  *  to  annex  customary  incidents,  as  well  as  to  explain 
the  meaning  of  terms  used.  But  the  parties  may,  by  express  words 
or  by  implication,  agree  to  exclude  the  incident  which  the  general 
law  would  annex  if  they  were  silent,  and  it  is  exactly  the  same 
where  the  incident  is  annexed  by  custom  or  local  law,* 

The  third  head  of  "  specific  usage,"  or  dealing  between  the 
parties,  requires  no  very  extended  commentary.  It  is  obvious  that 
any  tradesman  or  merchant  may  make  an  announcement  to  his 
customers  or  persons  trading  with  him,  or  by  general  notice  to  the 
public  at  large,  that  .he  will  only  deal  on  certain  specified  terms  ; 
viz.,  discount  for  cash,  one  mode  of  delivery,  insurance,  &c.  Proof 
that  a  customer,  with  full  knowledge  of  such  terms,  had  continued 
to  deal  on  these  proposals  without  complaint,  would  be  strong 
evidence  that  the  terms,  whatever  they  might  be,  were  incorporated 
into  subsequent  dealings  between  the  same  parties.  Thus,  where  a 
bank  had  been  in  the  habit,  of  allowing  a  customer  to  overdraw  his 
account,  and  draw  cheques  without  reference  to  the  sums  placed  to 
his  debit,  it  was  held  that  he  was  entitled  to  reasonable  notice  of  an 
alteration  in  the  course  of  dealing,  and  that  evidence  of  the  previous 
course  of  business  was  admissible.®  And  a  carrier,  who  delivered 
goods,  by  the  order  of  his  bailor,  to  a  designated  but  fraudulent  con- 
signee, in  the  ordinary  course  of  business,  was  held  exonerated  from 
any  duty  of  inquiry  into  his  character.^  And  it  was  held  to 
be  a  question  of  fact  for  a  jury  whether  payment  to  a  broker  in 
advance  was  a  good  payment  as  against  the  principal,  depending 
on  the  course  of  business  and  usage  in  the  specific  trade  or  the 
course  of  dealing  between  the  parties,®  and  former  bills  of  freight 
and  chaises,  and  bills  of  lading,  which  did  not  relate  to  the  goods 
in  issue  in  the  case,  were  allowed  as  evidence  of  the  mode  of  deal- 

*  Noble  V.  Kennoway,  2  Doug.,  510;  Lewis  v,  Marshall,  7  M.  &  G.  ;  Vallance  v, 
Dewar,  i  Camp.,  503 ;  Milward  v,  Hibbert,  3  Q.  B.,  120 ;  Fleet  v.  Morton,  7  L.  R., 
Q.  B.,  126;  41  L.  J.,  Q.  B.,  49.  As  to  a  confirmed  practice,  not  amounting  to  law, 
see  Atwood  v,  Sellar,  4  Q.  B.  D.,  342,  Manisty,  J.,  diss, 

'  Noble  V.  Kennoway,  2  Dougl.,  513. 

*  Hall  V.  Janson,  4  £.  &  B.,  500,  510 ;  Blackett  v.  Royal  Ins.  Ca,  2  C.  &  J.,  244 ; 
but  see  Smith  v,  Wilson,  3  B.  &  Ad.,  728. 

*  Syers  v.  Jonas,  2  Ex.,  iii ;  see  also  p.  28S,  nn.  2  to8,j^j/. 

*  Hutton  V.  Warren,  I  M-  &  W.,  466  ;  Syers  v.  Jonas,  jw/m. 

*  Cununing  v.  Shand,  29  L.  J.,  Ex.,  129  5  5  H.  &  N.,  9$ ;  see  also  Bourne  v. 
Gatliff,  II  CI.  &  F*,  45  ;  Ford  v.  Yates,  2  M.  &  G.,  549- 

'  McKean  v.  Mclvor,  6  L.  R..  Ex.,  36. 

8  CatteraU  v,  Hindle,  2  L.  R.,  C.  P.,  368  j  i  L.  R.,  C.  P.,  186. 


Digitized  by  VjOOQ IC 


288  THE  LAW  OF  MERCHANT  SHIPPING. 

ing  between  the  parties ;  and  parol  evidence  was  also  admitted  of 
the  mode  in  which  the  defendants  had  delivered  other  goods,  con- 
veyed by  them  for  the  plaintiffs  from  Ireland.^  And  in  this  manner 
the  course  of  dealing  in  particular  trades  becomes  admissible,  as  in 
the  fruit  trade,^  or  in  the  oil  and  tallow  trades,^  or  in  the  wool  trade 
in  Liverpool,*  or  on  the  Stock  Exchange,*  governing  the  transactions 
between  the  parties. 

And  similar  to  this  are  the  admissions  of  usages  not  merely  of 
the  same,  but  of  similar  trades,  ^.^.,  evidence  of  a  usage  in  the 
colonial  market  analogous  to  one  in  the  fruit  trade,®  of  the  trade  of 
Newfoundland  as  applicable  to  the  trade  of  Labrador,*^  to  different 
ports  in  the  same  country,  as  of  Texas  and  California.®  And 
certain  presumptions  are  made  from  the  course  of  business,  without 
proof  of  usage,  as  that  an  underwriter  is  presumed  to  know  the 
contents  of  Lloyd's  "Shipping  List,"  because  this  is  a  document  to 
which  in  the  course  of  business  he  has  access,®  and  that  he  knows 
the  usciges  and  customs  of  the  ports  for  which  he  ordinarily 
underwrites,^^  and  that  a  person  who  employs  a  broker  on  the 
Stock  Exchange  doe  sso  subject  to  the  usages  in  force  there.^^ 

Under  the  fourth  head  of ''Conditions,  or  parol  agreements,  prelim- 
inary or  collateral,"  ^^  we  deal  with  the  eleventh  rule,^*  "  That  any  con* 
tract  may  be  made  subject  to  an  implied  condition,"  which  introduces 
another  rule  in  apparent  conflict  with  it,  viz.,  that  which  declares 
"  that  a  written  contract  can  neither  be  added  to,  varied,  nor  contra- 
dicted by  parol."  ^*  One  of  the  simplest  instances  of  this  contradiction 
of  a  written  document  is  that  which  permits  oral  testimony  to  be 
given  to  disprove  a  receipt,  or  to  show  that  the  writing  of  the  receipt 
is  inaccurate  wholly  or  in  part.  It  is  open  to  the  maker  of  the  receipt 
to  show  that  no  payment  was,  in  fact,  made.^*  And  in  like  manner 
it  is  competent  to  establish  by  evidence,  that  some  particular  aver- 

*  Bourne  v,  Gatliff,  ii  CI.  &  F.,  49;  4  Bing.  N.  C,  314. 

*  Fleet  V,  Murton,  7  L.  R.,  Q.  B.,  126. 

3  Huinfrey  v.  Dale,  7  E.  &  B.,  266 ;  E.  B-  &  E.,  1004;  27  L.  J.,  Q.  B.,  390 ; 
Robinson zf.  MoUctt,  5  L.  R.,  C.  P.,  646  ;  7  L.  R.,  C.  P.,  84  ;  7  L.  K.,  H.  of  JL.,  802; 
Robinson  v,  Finlay,  9  Ch.  D.,  487.  *  Cropper  v.  Crook,  3  L.  R.,  C.  P.,  194. 

*  Merry  v.  Nickalls,  7  L.  R.,  Ch.,  733 ;  7  L.  R.,  H.  of  L.,  530 ;  Brown  v.  Black,  8 
L.  R.,  Ch.,  939;  Duncan  v.  Hill,  8  L.  R.,  Ex.,  242 ;  Bowring  v.  Shepherd,  6  L.  R., 
Q.  B.,  309,  and  cases  therein  respectively  dted ;  as  to  usages  in  the  iron  trade,  see 
Mercht.  Banking  Co.  of  London  ».  Phcjenix  Bessemer  Steel  Co.,  5  Ch.  D.^  205; 
Farmeloe  v.  Bain,  i  C.  P.  D.,  445  ;  Dixon  v.  BoviU,  3  Macq.,  I ;  Goodwin  v.  Robarts, 
I  App.  C,  476 ;  Bissell  v.  Beard,  28  L.  T.  (N.  S.),  740. 

«  Fleet  V,  Murton,  7  L.  R.,  Q.  B.,  126;  m  re  Hill,  I  Ch-  D.,  503,  n. ;  Mullett  v. 
Green,  8  C.  &  P.,  382. 

'  Noble  V.  Kennoway,  2  Doug.,  510;  Mil  ward  v,  Hibbert,  3  Q.  B.,  120;  Plaice  v, 
Allcock,  4  F.  &  F.,  1074 ;  Fleet  v.  Murton,  7  L.  R.,  Q.  B.,  126. 

«  Falkner  v.  Earle,  32  L*  J.,  Q.  B.,  124 ;  3  B.  &  S.,  360. 

»  Macintosh  f.  Marshall,  11  M.  &  W.,  116.        ^«  Young  v,  Turing,  2  M.  &  G.,  603. 

"  Sutton  z/.  Tatham,  10  A.  &  E.,  27;  Bayliffe  v.  Butterworth,  i  Ex.,  425  ;  and 
cases  in  note  5.  "  Vide  p.  280,  anU,  ^'  P.  259,  ante, 

**  Phillipps  V,  Briard,  25  L.  J.,  Ex.,  233  ;  I  H.  &  N.,  21.  As  to  rejection  of  parol 
evidence,  see  Lewis  v,  Marshall,  7  M.  &  G. ,  729  ;  Ford  v,  Yates,  2  M.  &  G.,  549  ;  Powell 
V,  Edmunds,  12  East,  6  ;  Yates  z*.  Pym,  6 Taunt.,  446  ;  Greaves  v,  Ashlin,  3  Canip.,  425  ; 
Meres  v,  Ansell,  3  Wils.,  275 ;  Spartali  ».  Benecke,  10  C.  B.,  212  ;  Godts  ».  Rose,  25 
L.T.,  C.  P.,  61. 

"  Foster  v.  Dawber,  6  Ex.,  839,  848;  Farrar^v.  Hutchinson,  9  A.  &  E.,  641  ; 
Graves  r.  Key,  3  B.  &  Ad.,  313. 
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ment  or  representation  in  a  contract,  was  in  fact  a  warranty  or 
condition,  which  governed  the  whole  agreement,  or,  that  the  promise 
was  made,  subject  to  a  prior  or  collateral  bargain,  which  was  to  have 
the  effect  of  suspending  its  operation,  or  of  rendering  it  voidable,  if 
not  executed,  or,  which  would  add  an  important  term,  or  waive 
a  part  of  the  contract,  or  substitute  a  different  term,  or  which 
would  have  the  effect  of  defeating  the  obHgation  altogether  if  not 
performed.^ 

Thus  under  a  charter-party  by  deed,  for  eight  months,  to  com- 
mence on  the  day  of  saihng  from  Gravesend,  and  by  which  the  ship 
was  to  load  at  a  British  port  in  the  Chafinel,  it  was  shown  by 
parol,  that  an  oral  agreement  had  been  made,  that  the  ship  should 
not  load  at  a  British  port,  but  in  the  Thames,  and  that,  as  a  con- 
sequence, she  therefore  did  not  sail  for  two  months  later  than  was 
intended  by  the  charter,  and  that  the  parol  agreement  was  in 
operation  for  two  months  before  the  charter-party  attached.^ 
Similarly  a  written  contract  to  carry  cattle  to  Nine  Elms  Station  was 
extended,  by  evidence  of  a  parol  agreement  to  carry  from  Nine 
Elms,  to  King's  Cross ;  and,  notwithstanding  this  substitution  of 
a  more  distant  terminus,  this  was  held  an  addition,  and  not  a 
contradiction.*  Ordinarily  a  distinct  oral  agreement,  upon  which  the 
writing  is  silent,  may  be  proved  by  parol ;  *  but  not  if  it  is  on  a 
point  dealt  with  by  the  written  contract  and  contradicting  it*  But 
where,  by  a  charter-party,  a  ship  was  to  proceed  from  Odessa  to 
Rotterdam,  and  was  by  parol  ordered  by  the  charterer  (if  Rotterdam 
could  not  be  reached)  to  Hamburg  or  Bremen,  the  promise  was 
considered  subject  to  the  subsequent  parol  term,  which  constituted 
a  new  agreement.'  And  a  contract  in  writing,  for  the  transfer  of  a 
farm  with  immediate  possession,  was  suspended  by  an  oral  condition, 
"  that  the  written  agreement  should  be  null  and  void,"  if  the  landlord 
would  not  consent  to  the  transfer,  and  notwithstanding  the  transferee 
had  entered  into  possession,  and,  with  the  transferor's  consent,  had 
sold  some  of  the  stock  of  the  farm,  the  parol  suspension  was  upheld.'' 
And  an  pr'al  statement  by  an  agent,  has  in  effect  and  impliedly 
suspended  the  operation  of  a  deed,  as  where  certain  powers  of  seizure 
and  sale  were  given  to  a  mortgagee  under  a  bill  of  sale,  if  the  mort- 
gagor made  "  default ";  and  the  agent  of  the  mortgagee  orally  gave 
time  to  the  mortgagor,  it  was  held  that  the  question  of  '*  default " 

^  WalHs  V.  Littell,  31  L.  J.,  C.  P.,  100  ;  11  C.  B.  (N.  S.),  369,  and  cases  n.  4,  injr, 

2  White  V,  Parkin,  12  East,  578. 

»  Malpas  V.  The  L.  &  S.  W.  Ry.  Co.,  i  L.  R.,  C.  P.,  336;  Jefferies  Vi  Austin,  i 
Str.,  674  ;  Jeffery  v.  Walton,  i  Stark.,  267,  discr.  at  p.  339,  per  Willes,  J. ;  Emerson  v. 
Slater,  22  How  (Am.),  28. 

*  Undley  v,  Lacey,  34  L.  J.,  C.  P.,  7  ;  Pym  v.  Campbell,  6  E.  &  B.,  370  ;  25  L. 
T.,Q.  B.,  277;  Harris  v,  Rickett ;  4  H.  &  N.,  1,  28  t.  J.,  Ex.,  197;  Wallis  v. 
Littell,  31  L.  J.,  C.  P.,  100;  Davis  v.  Jones  ;  25  L.  J.,  C  P.,  91  ;  ^7  C.  B.,  625  ; 
Erskii.e  v,  Adeane,  8  L.  R.,  C  P.,  756  ;  Morgan  v.  Griffith,  6  L.  R.,  Ex.,  70. 

*  Flinn  v,  Calow.  i  M.  &  G.,  589;  Gwynne  v.  Davy,  Id,,  857 ;  Littler  v.  Holland, 
3  T.  R.,  590 ;    Angell  v,  Duke,  32  L.  T.  (N.  S.),  320 ;  and  p.  290,  post,  n.  6. 

*  Hall  V,  Brown,  2  Dow.,  367. 

'  Wallis z/.  Littell,  31  L.  J.,  C.  P.,  100;  and  sec  Lamare  v,  Dixon,  6  L.  R.,H.  ofL., 
414  ;  Snelling  v.  Thomas,  17  L.  R.,  Eq.,  303  ;  Plevins  v.  Doi^ning,  1  C.  P.  D.,  220; 
In  re  Bouher,  4  Ch.  D.,  241  ;  Angell  v,  Duke,  10  L.  R.,  Q.  B.,  174. 
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depended  on  the  fact,  whether  the  time  had  been  extended,  which 
might  be  established  by  evidence,  and  that  there  was  no  default^ 

And  in  a  case  in  which  an  attempt  was  made  to  dispute  the 
liability  on  a  bill  of  exchange,  on  the  ground  that  the  holder  of  the  bill 
had  orally  promised  not  to  sue  on  it,  until  certain  securities  which 
he  held  were  realized,  it  was  admitted  that  a  contemporaneous 
verbal  agreement  might  be  established  orally,  which  would  have 
the  effect  of  suspending  the  obligation  on  a  negotiable  instrument. 
Evidence  of  the  verbal  agreement  was  in  this  case  refused  (Willes,  J. 
dub,)  on  the  ground  that  it  contradicted  the  express  liability  on  the 
face  of  the  bill'  The  fact  that  there  had  been  no  consideration  might 
have  been  shown  by  parol,,  but  the  evidence  was  held  inadmissible  in 
obedience  to  the  rule  **that  no  mere  oral  agreement  can  have  any 
effect  at  law  in  controlling  a  negotiable  instrument,  if  contempora- 
neous with  the  making  of  it ;  for  that  would  be  to  allow  oral  evidence 
to  vary  a  written  contract."'  It  was  said  that  the  contract,  set  up 
by  parol,  made  the  bill  payable  in  a  different  manner' and  at  a 
different  time  from  that  expressed  on  its  face ;  but  the  fact  that 
Mr.  Justice  Willes  barely  approved  the  judgment,  establishes  the 
decision  as  on  the  border-line  of  principle,  in  this  class  of  case. 

A  lease,  which  reserved  to  the  lessor  the  exclusive  right  to  all  game, 
the  lessee  to  be  at  liberty  to  keep  down  the  rabbits,  was  held  subject 
to  a  contemporaneous  parol  agreement  or  condition,  that  the  lessor 
would  kill  down  the  game  and  not  let  the  shooting.  "  A  promise  was 
made,  or  a  representation  that  amounted  to  a  promise,"  by  the  lessor 
that  the  game  should  be  so  dealt  with,  as  not  to  become  a  nuisance  to 
the  lessee,  and,  notwithstanding  the  lease  dealt  both  with  game  and 
rabbits,  the  parol  bargain  was  incorporated  into  the  lease.*  And  an 
agreement  by  parol  by  the  lessor,  that  he  would  destroy  the  rabbits, 
the  lease  containing  an  undertaking  "  that  the  lessee  would  not  shoot, 
hunt,  or  sport  on  the  land,  or  destroy  any  game,  but  would  use  his 
best  endeavours  to  preserve  the  same,"  was  held  to  be  a  collateral 
agreement  on  good  consideration,  to  which  the  lease  was  subject ; 
although  inconsistent  with  the  full  enjoyment  of  the  right  of  shoot- 
ing of  the  lessor,  and  with  this  stipulation.* 

It  maybe  understood  that  the  rules  which  sanction  the  admission  of 
collateral  agreements  and  usage,  to  vary  express  contracts,  is^  scarcely 
reconcileable  with  decided  cases  of  authority.  Thus  in  delivering  a 
considered  judgment  in  an  important  case,  in  which  many  authorities 
were  passed  in  review,  it  was  said,  "  But  to  let  in  verbal  evidence  of 
a  usage,  for  the  purpose  of  contradicting  or  nullifying  an  express 
written  contract,  would  be  contrary  to  all  principle.  When  the  parties 
have  agreed  that  a  particular  writing  shall  be  the  record  of  their 
contract,  they  cannot  by  other  evidence  show  that  their  intention  was 
something  different,"^  because  in  these  t\^o  last  recited  cases  it  is  clear 

*  Albert  v.  Grosvenor  Investment  Co.,  3  L.  R.,  Q.   B.,    123;  reviewing  Littler  % 
Holland,  3  T.  R.,  590.  '  Abrey  v.  Crux,  5  L.  R.,  C.  P.,  37. 

'  Byles  on  Bills,  1 1  Ed.,  102  ;  Hoare  v.  Graham,  3  Camp.,  57  ;  Free  v.  Hawkins,  8 
Taunt.,  91 ;  Moseley  r.  Hanfoid,  10  B.  &  C,  729  ;  Foster  v.  Jolly,  I  C.  M.  &  R.,  703. 

*  Erskine  v.  Adeane,  8  L.*  R.,  Ch.,  756.        *  Morgan  v,  Griffith,  6L.  R.,  Ex.,  7a 

*  Hall  V,  Janson,  4  E.  &  B.,  500,  510,  per  Ld.  Campbell,  C.J. ;  Angell  v.  Duke,  32 
L.  T.  (N.  S.),  321  ;  per  Blackburn,  J.,discr.  Mann  v.  Nunn,  43  L.  Ji,  C.  P.,  241. 
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that  the  respective  leases  were  the  intended  record  of  the  respective 
contracts,  with  the  exception  of  the  usurped  term ;  moreover,  it  could 
not  be  urged,  that  these  incidents  were  otherwise  than  inconsistent 
with  the  contract,  or  were  annexed  in  reference  to  subjects,  on  which 
it  was  silent.^ 

What  are  termed  "the  surrounding  circumstances"  are  sometimes 
considered  and  admitted,  where  there  is  no  apparent  ambiguity,  as 
where  a  testator  left  the  bulk  of  his  property  to  his  "nephew, 
Joseph  Grant,"  he  having  but  one  nephew  of  that  name.  The 
defendant  in  the  caus^,  was  allowed  to  prove  by  parol  testimony 
that,  although  he  was  not  the  nephew,  he  was  Joseph  Grant,  and 
the  person  really  indicated.  As  a  fact  the  defendant  was  the  nephew 
of  the  testator's  wife — ^was  an  orphan — had  been  adopted  and  brought 
up  by  the  testator,  and  assisted  him  in  his  business,  and  "the 
surrounding  circumstances  "  established  that  he  was  the  person  who 
was  referred  to,  by  the  term  nephew,  which  was  not  restricted  to  its 
primary  meaning,  and  had  no  definite  legal  significance.^ 

And  it  is  obvious  that  where  evidence  has  to  be  given,  to 
identify  the  parties  to  be  benefited  under  a  will,  or  the  subject- 
matter  of  a  contractjfurther  evidence  of  "surrounding  circumstances" 
must  be  admitted,  to  show  the  ordinary  use  of  specific  terms,  if  the 
parties  have  been  in  the  habit  of  employing  words  in  a  particular 
sense,  and  also  their  reasonable  or  necessary  application,  under  the 
circumstances. 

This  practice  of  explaining  documents  by  extrinsic  evidence, 
which  is  constantly  employed  in  the  construction  of  contracts  and 
wills,- implies  generally  that  the  intention  of  the  parties  to  the  con* 
tract,  or,  of  the  testator  in  the  case  of  a  will,  or,  of  the  legislature  in 
the  case  of  a  statute,  can  only  be  ascertained,  if  the  language  ift 
ambiguous  or  uncertain,  by  a  consideration  of  the  occasion  upon 
which,  the  time  when,  the  persons  by  whom,  and  with  reference  to 
what  particular  incidents,  the  language  was  employed.  Persons  who 
have,  at  the  time  of  making  a  contract,  all  the  facts  on  which  they 
are  calculating  before  them,  often  assume  certain  conditions,  as 
being  known  and  understood.  They  rely,  perhaps  fallaciously,  on 
the  assumption  that  the  will  or  contract,  when  read  and  transcribed 
under  other  circumstances,  and  upon  a  different  occasion,  will  be 
equally  clear.  But  lapse  of  time  may  have  changed  many  of  the 
transitory  elements,  and  altered  all  the  conditions  which  were  then 
accepted,  or  implied,  as  being  beyond  question,  and  upon  which  the 
framers  of  the  instrument  relied.  Now,  although  the  canons  of 
interpretation  do  not  sanction  or  permit  a  construction  by  intention^ 
not  clearly  expressed,  but  prescribe  that  that  intention  only  which 
appears,  and  may  be  gathered  from  the  plain  use  of  the  words,  and 
by  and  from  their  express  and  obvious  meaning,  may  be  sought  arid 

*  As  to  the  finality  of  written  contracts,  see  Story  on  Agency,  p.  347 ;  Mahony  v. 
Keknle,  14  C.  B.,  390;  Green  v.  Kopke,  18  C.  B.,  549  ;  andAngell  v,  Doke,  32  L.  T. 
(N.  S.),  320;  and  cases  cited  p.  288,  n.  14,  ante. 

*  Grant  v.  Grant,  5  L.  R.,  C.  P.,  380  ;  Pratt  v.  Canton  Cotton  Co.,  51  Miss.,  470 ; 
Castrique  v,  Buttigieg,  10  Moo.,  P.  C.  C,  94,  108. 
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enforced,  they  still  allow  a  consideration  of  the  precise  circumstances, 
under  which  the  will  or  the  contract  was  framed,  to  attain  the  sense. 

It  was  upon  a  suggestion  of  extraneous  circumstances  of  this 
kind  that,  in  actions  of  defamation,  certain  meanings  might  be 
attributed  to  plain  words,  by  what  was  known  as  an  innuendo  to 
enlarge  their  intention  and  application,  and  to  define  what  the 
circumstances  were  with  reference  to  which  the  words  were  used. 
This  has  been  explained  by  eminent  authority — 

"  No  innuendo  could  enlarge  the  sense  of  the  words  beyond  that  which  they 
primd  facie  bore,  unless  it  was  supported  by  an  inducement  or  preHminaiy 
averment  of  facts,  and  an  averment  that  the  libel  was  published,  or  the  words 
spoken,  of  and  concerning  those  facts,  and  of  and  concerning  the  plaintiff  as 
connected  with  those  facts.  If  those  preliminary  averments  were  proved,  words 
which  primd  facie  bore  a  very  innocent  meaning,  might  be  shown  to  convey  a 
very  injurious  one,  and  it  was  for  the  court  to  say  whether,  when  used  of  and 
concerning  the  inducement,  they  bore  the  meaning  imputed  by  the  innuendo.* 

Thus  a  person  named  Nelson  being  spoken  of  as  a  thief,  it  was 
admissible  to  show  that  these  words  were  spoken  of  a  certain  Robert 
Nelson,  on  an  occasion  when  that  person's  conduct  was  under  discus- 
sion in  relation  to  certain  facts.  Or  if  the  words  were  more  ambiguous, 
as  the  statement  "  that  the  man  walking  before  A.  was  a  perjurer," 
it  would  have  been  impossible  to  clear  away  the  ambiguity  of  the 
reference,  except  by  showing  that  some  one  was  walking  before  A. 
on  a  given  occasion,  and  that  he  was  the  person  of  whom  the 
slander  was  uttered. 

And,  to  adopt  another  instance,  in  the  case  of  a  contract  for 
foreign  wool  "  to  be  shipped  with  all  dispatch,"  to  be  laid  down  at  an 
English  port,  a  term  in  the  contract  that  the  names  of  the  vessels  in 
which  the  wool  was  to  be  transported  should  "be  declared  as  soon  as 
the .  wools  were  shipped,"  was  held  a  condition  precedent ;  the 
surrounding  circumstances  being  ascertained, — that  the  wools* were 
for  wool-dealers,  to  be  resold  for  profit,  that  it  was  an  article  sub- 
ject to  great  fluctuations  in  price,  and  could  only  be  sold  to  advantage 
when  the  names  of  the  vessels  in  which  it  was  carried  were  declared, 
and  that  in  this  manner  promptitude  of  despatch  and  the  declaration 
of  the  names  of  the  ships,  in  conjunction  with  an  August  shipment, 
^    became  vital.^ 

/  Under  peculiar  conditions  these  "  surrounding  circumstances " 

may  be  such,  that  the  court  may  be  justified,  when  construing 
a  contract,  or  a  will,  or  a  statute,  in  dismissing  the  ordinary 
signification  of  the  words  employed  in  conjunction  with  its  entire 
framework,  if  they  would  produce  an  inconsistency  or  inconvenience 
so  great  as  to  convince  the  court,  that  the  intention  could  not  have 
been  to  use  them  in  their  ordinary  signification,  and  to  justify  the 
adoption  of  some  other  signification,  which,  though  less  obvious,  is 

N^    one  which  it  is  assumed  the  words  will  bear.^    "  But  the  argument  of 

*  River  Wear  Commissioners  v,  Adamson,  2  App.  C,  p.  743,  763 ;  per  Ld. 
Blackburn  ;  Allgood  v,  Blake,  8  L.  R.,  Ex.,  160,  163  ;  per  Blackburn,  J.;  Fishmongers* 
Co.  V,  Robertson,  5  M,  &  G.,  197  ;  Kemble  v.  Farren,  6  Bing,  141 ;  Abley  v.  Dale, 
II  C.  B.,  391  ;  Birks  v,  Allison,  13  C.  B.  (N.  S.),  23;  33  L.  J.,  C.  P.,  151  ;  Craft  r. 
Boite,  I  W.  Saund.,  246  b. 

*  Graves  v,  Legg,  9  Ex.,  709 ;  Postlethwaite  v,  Freeland,  4  Ex.  D.,  155. 
'  River  Wear  Commissioners  v.  Adamson,  ib.  sup. 
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inconvenience  must  not  be  lightly  entertained,  and  never  for  the 
purpose  of  construing  a  contract  or  statute  which  is  clear  in  its 
terms."  ^  Thus,  in  delivering  judgment  on  the  construction  of  a 
statute,  the  court  said — 

"  If  the  precise  words  used  are  plain  and  unambiguous  in  our  judgment,  we 
are  bound  to  construe  them  in  their  ordinary  sense,  even  though  it  do  lead,  in 
our  view  of  the  case,  to  an  absurdity  or  manifest  injustice."* 

These  dicta  may  appear  confusing,  and,  to  some  extent,  con- 
tradictory, but  nothing  less  than  their  recital  would  be  sufficient  in 
the  discussion  of  a  subject  on  which  the  highest  authorities  have 
occasionally  disagreed.*  ^  * 

The  significance  of  such  "  surrounding  circumstances "  was 
pointed  out  by  Williams,  J.,  in  an  exhaustive  judgment  in  the 
following  words : — 

"  It  is  plain  that  the  court  must  be  influenced  in  the  construction  not  only 
by  the  language  of  the  instrument,  but  also  by  the  circumstances  under  which 
and  the  purposes  for  which  the  charter-party  was  entered  into.  For  instance,  if 
it  was  made  in  the  time  of  war,  the  national  character  of  the  vessel  is  of  such 
importance  that  a  statement  of  it  in  the  charter-party  might  properly  be  regarded  as 
part  of  the  shipowner's  contract,  and  so  amounting  to  a  warranty.  Whereas  the 
very  same  statement  in  the  time  of  peace,  being  wholly  unimportant,  might  well  be 
construed  to  be  a  mere  representation.  So,  if  it  were  shown  that  the  charter-party 
was  made  for  a  purpose,  such  that  unless  the  vessel  began  her  voyage  from  the 
port  of  loading,  with  a  cargo  bn  board  by  a  certain  time,  it  was  manifest  that  the 
object  of  the  charter-party  would  in  all  probability  be  frustrated,  the  Court  might 
properly  be  led  by  these  circumstances  to  conclude  that  a  statement  as  to  the 
locality  of  the  ship,  coupled  with  the  stipulation  that  she  should  sail  with  all  con- 
venient speed,  was  a  warranty  of  her  then  locality."*  /^ 

Having  treated  of  the  rules  of  extraneous  construction,  adopted 
in  reference  to  the  legal  interpretation  of  contracts  of  affreightment, 
it  may  be  convenient  to  pass  to  the  specific  provisions,  contained 
witHin  the  limits  and  four  corners  of  the  instruments  of  charter-party 
in  general  commercial  use.  It  has  been  previously  stated,  that 
demises  or  leases  of  ships  by  charter-party,  or  mere  contracts  of  hire, 
are  usually  in  printed  form  added  to  in  writing.^  Usage  and  conve- 
nience coincide  in  the  advantage  of  this  formal  mode  of  contract  in 
practice  ;  but  a  verbal  charter-party,  on  terms  orally  agreed,  would, 
although  open  to  objection  on  the  score  of  convenience,  be  not  less 
effectual  9r  operative,  in  the  absence  of  any  statutory  provision,  than 
if  its  terms  bad  been  reduced  into  writing.® 

Inasmuch  as  possession  is  not  in  every  case  coincident  with  own- 

^  Hution  z'.  Harper,  I  App.  C,  464,  474. 

'  Abley  v.  Dale,  1 1  C.  B.,  391 ;  per  Jervis,  C.J. ;  Fordyce  v.  Bridges,  I  H.  of  L.  C,  I. 

'  River  Wear  CommissioQers  v.  Adamson,  2  App.  C,  743. 

*  Behn  v,  Bumess,  32  L.  J.,  Q.  B.,  204,  206 ;  3  B.  &  S.,  751,  757. 

*  At  pp.  251,  267,  ante. 

«  Steel  V.  Lester,  3  C.  P.  D.,  121 ;  Lidgett  t;.  Williams,  4  Hare,  462.  Mr.  Parsons  on 
this  point  sa3rs,  **  Indeed  we  say  of  this  contract  (of  charter- pity),  as  of  the  sale  of  a  ship  and 
the. contract  of  insurance,  that  while  it  is  undoubtedly  the  proper  and  usual  way  to  reduce 
the  contract  to  writing,  and  have  it  evidenced  and  defined  by  a  written  document,  yet  we 
do  not  know  of  any  rule  in  this  country  (America)  making  this  indispensable  (Pars,  on 
Shipp.,  vol.  I,  274).  But  see  remark  of  Lush,  J.,  in  A(Eimson  v,  Newcastle  St.  Ship 
Ins.  Ass.,  4  Q.  B.  D.,  468.  Derbyshire's  Estate,  81  Pa.  St.,  18  ;  Ta^rd  v.  Loring, 
16  Mass.,  336  ;  Perry  z/.  Osborne,  5  Pick.,  422  ;  Cutler  z/.  Winsor,  6  Pick.,  335  ;  The 
Phoebe,  Ware,  263  ;  the  **  Code  de  Com.,"  art.  273,  and  the  **Ordon.  de  la  Mar.,"  I.  3, 
tit.  I,  art.  1,  prescribe  that  the  contract  shall  be  in  writing." 
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ership,  and  title  and  beneficial  ownership  are  also  not  unfrequently 
severed,  the  instruments  of  demise  or  of  hiring  and  letting,  as  the 
governing  proof  of  the  intention  of  the  contracting  parties,  and  as 
the  touchstone  of  their  legal  right,  are  sometimes  of  the  highest  im- 
portance in  reference  to  the  contract  between  the  parties. 

Thus  the  temporary  ownership  or  dominion  over  the  ship  may 
determine  the  liability  for  repairs,  for  necessaries,  for  negligence  and 
damage  by  collision  or  otherwise,  the  right  of  lien,  and  various  other 
weighty  incidents  proper  to  this  species  of  property. 

It  is  obviously  an  incident  of  every-day  experience  that  the 
immediate  tenant  of  a  ship,  the  person  in  possession,  may  not  be 
the  person  who  is  registered  as  owner,  or  in  whom  the  legal  title 
vests,  and  that  he  may  not  be  subject  to  all  the  liabilities  or  privil^es 
of  full  legal  and  beneficial  ownership,  although  the  property  and  pos- 
session are  in  him.  Thus  the  seller  may  have  entered  into  a  contract 
of  sale  and  given  possession  to  the  buyer,  and  may  still  retain 
his  name  on  the  register.  He  remains  owner  obviously  to  some, 
but  not  to  all,  intents.  If  the  Vendee  order  repairs  to  be  done, 
during  thQ  interval  between  "the  inception  and  completion iof 
the  conveyance,"  the  legal  owner  (the  vendor)  would  not  be 
liable,  but  the  vendee  would.^  So  where  stores  were  ordered  to  be 
delivered,  by  the  seller  of  a  ship,  which  were  not  delivered  until 
after  the  purchase  had  been  completed,  the  vendee  who  had  taken 
possession,  and  who  received  these  goods  on  board,  was  held  not  to 
be  responsible,  as  he  had  not  ordered  them ;  but  he  was  responsible 
ifor  goods  ordered  by  the  master,  within  the  terms  of  his  proper 
authority,  after  he  had  taken  possession  under  his  purchase.^ 

Sometimes,  and  indeed  not  unfrequently,  the  charterer  of  a  ship 
puts  it  up  as  a  general  ship.  In  such  case  the  persons  who  entrust 
goods  to  the  master  to  be  carried,  may  do  so  with  or  without  notice 
of  the  existence  of  the  charter-party,  or  of  the  terms  on  which  the 
charterer  has  hired  the  ship.  The  parties  bargain  by  the  bill  of  lading, 
or  otherwise,  for  the  carriage  of  the  goods  on  certain  terms.'  But 
a  consignee  may  also,  by  the  equitable  doctrine  of  notice,  and  by  the 
terms  of  the  bill  of  lading,  become  aflfected  and  bound  constructively 
by  the  terms  of  the  charter-party,  with  the  making  of  which  originally 
he  had  nothing  to  do.*  Whether  the  charterer,  in  relation  to  the 
shipper,  merchant,  or  consignee,  is  to  be  deemed  owner,  and  whether 
he  has  obtained  the  rights  of  full  ownership,  including  the  right  of 

^  YouDg  V,  Brander,  8  East,  lo.  The  effect  of  a  verbal  agreement  which  did  not 
amount  to  a  demise,  either  as  creating  a  partnership  between  the  owner  and  managing 
owner,  or  an  agency  in  relation  to  third  mirties,  'was  considered  in  Steel  v,  Lester,  3  C.  P. 
D.,  121 ;  see  also  Venables  v.  Smith,  2  Q.  B.  D.,  279 ;  Fowler  v.  Lock,  10  L.  R.,  C  P., 
90;  7  «/.,  272.        '  Trewhella  v,  Rowe,  ii  East,  435. 

'  Peek  V.  Larsen,  12  L.  R.,  Eq.,  378;  Sandeman  v,  Scurr,  2L.  R.,  Q.  B.,  86. 

*  Small  V,  Moates,  9  Bing.,  574 ;  Paul  v.  Birch,  2  Atkyns,  621  ;  Mitchell  v.  Scaiie,  4 
Camp.,  298 ;  Howard  v.  Tucker,  i  B.  &  Ad.,  712 ;  Foster  v.  Colby,  28  L.  J.,  Ex.,  81  ; 
3H.  &N.,  705;  Shand  z/.  Sanderson,  28  L.  J.,  Ex.,  278;  4  H.  &  N.,  381;  Fry  v. 
Chartered  Bank  of  India,  I  L.  R.,  C.  P.,  689 ;  Blakie  v.  Stembridge,  6  C.  B.  (N.  S.), 
894  ;  Kern  v.  Deslandes,  10  C  B.  (N.  S.),  205  ;  Gray  v,  Carr,  6  L.  R.,  Q.  B.,  522  (EjL 
Ch.)  ;  M*Lean  v,  Fleming,  2  L.  R.,  H.  of  L.,  Sc.,  128;  Meiklereid  o.  West,  I  Q.  B. 
D.,423. 


Digitized  by  VJOOQ IC 


CONTRACT  BY  CHARTER-PARTY.  295 

Hen  for  the  charter-party  freight,  or  is  merely  a  qualified  owner,  is 
often  only  to  be  decided  by  the  instrument  of  demise  itself,  which 
document  we  now  propose  to  consider. 

Charter-parties  have  been  described  and  classified  by  an  eminent 
judjg[e  as  falling  usually  within  three  descriptions  : — ^ 

1.  Locatio  navisy  a  demise  of  tJie  ship  itself,  with  its 
furniture  and  apparel. 

2.  Locatio  navis  et  operarum  tnagistri  et  nauticorutn,  a 
demise  of  the  ship,  with  its  officers  and  crew,  in  a.  state  fit  for 
mercantile  adventure. 

3.  Locatio  operis  vehendarutn  merciumy  a  contract  for  the 
carriage  of  the  merchant's  goods  in  the  owner's  ship,  and 
by  his  servants ;  where  the  owner  has  all  the  responsibility  of 
a  carrier  of  the  goods. 

In  practice,  perhaps,  charter-parties  are  more  frequently  met 
with  under  the  two  first  recited  classes,  viz.,  leases  of  ships  with — 
and  demises  without — master  and  crew,  the  demise  in  the  latter  case 
being  of  the  reach  and  burthen  or  carrying  capacity  of  the  ship  only. 
From  the  varying  responsibilities  incident  to  these  different  forms  of 
demise,  conflicts  and  legal  difficulties  have  arisen  in  cases  in  which 
the  lines  of  demarcation  have  not  bec^n  strictly  preserved.  The 
owner,  who  adopts  the  second  specified  form  of  demise,  and  lets  his 
ship  absolutely,  with  the  services  and  entire  control  of  the  master 
and  men,  ceases  to  be  responsible  for  their  negligence,  and  the 
casualities  which  directly  and  indirectly  flow  from  their  agency,  in 
rdation  to  the  contract  of  carriage.^  If  the  owner  adopts  a  letting 
of  the  first  class,  and  retains  possession  and  control  by  his  master 
and  crew,  he  remains  responsible  for  their  agency,  and  is  liable  as 
their  principal.  Under  the  second  class  of  demise,  the  charterer  may 
assume  the  privileges  of  ownership,  with  the  rights  and  liabilities 
incident  thereto,  and  become  owner/r^  kac  vice,  the  master  and  crew 
passing  under  his  dominion  and  control,  as  his  servants  and  agents. 

The  instrument  of  charter  may  become  a  source  of  litigation,  if 
it  does  not  define  distinctly,  whether  the  letting  is  in.terms  an  abso- 
lute, or  IS  only  a  partial,  demise,  in  which  case  the  charterer  or  owner, 
respectively,  may  be  made  liable,  or  charged  as  if  liable,  with  duties 
which  do  not  properly  belong  to  him.^  The  charterer  may  have 
been  made  owner  to  some,  but  not  to  all,  intents,*  so  as  to  be  liable  for 

1  Schuster  v.  M'Kellar,  26  L.  J.,  Q.  B.,  281,  288 ;  7  E.  &  B.,  704,  7^4 ;  per  Lord 
Campbell,  C.J.  ;  Peek  v,  Larsen,  12  L.  R.,  Eq.,  378;  Jones  on  Bailm.,  90  et  seg, 

*  Quarman  V.  Bumelt,  6  M.  &  W.,  499}  Milligan  v.  Wedge,  12  Ad.  &  E.,  737; 
Laugher  v.  Pointer,  5  B.  &  C,  547;  Reediet/.  L.  &  N.  W.  Ry.  Co.,  4  Ex.,  244;  see  also 
Salmon  ».  Bensley,  Ry.  &  M.,  189;  Rourke  v.  White  Moss  Colliery  Co.,  2  C.  P.  D., 
205.  As  to  the  liability  of  the  principal  for  the  criminal  and  malicious  acts  of  his 
agent,  see  The  Queen  v,  Holbrook,  a  case  of  libel,  4  Q.  B.  D.,  42 ;  and  for  his  tortious  acts 
generally,  Moore  v.  Metrop.  Ry.,  8  L.  R.,  Q.  B.,  30 ;  Lucas  v.  Mason,  10  L.  R.,  Ex., 
251 ;  Poulton  V,  Lond.  &  S.  West.  Ry.  Co.,  2  L.  R.,  Q.  B.,  534,  and  cases  there  dted. 

'  Steel  z/.  Lester,  3  C.  P.  D.,  121  ;  Sandeman  v.  Sciirr,  2  L.  R.,  Q.  B.,  86;  The 
Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106;  Hibbs  v.  Ross,  i  L.  R.,  Q.  B.,  534;  Peek  v. 
Uusen,  12  L.  R.,  Eq.,  378 ;  Fry  v.  Chartered  Bank  of  India,  i  L.  R.,  C.  P.,  689  5 
Tamvaco  v.  Simpson,  i  L.  R.,  C.  P.,  363 ;  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  522. 

*  Cases,  n.  3,  sup, ;  Frost  v,  Oliver,  22  L.  J.,  Q.  B.,  353,  360;  2  E.  &  B.,  301, 319; 
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loss,  but  not  for  gain,  or  he  may  become  the  legal  owner,  and  yet  not 
the  owner  as  to  all  the  charges  for  necessaries.^  "  At  one  time,"  it 
has  been  said,  "  the  register  was  considered  to  be  conclusive  evidence 
of  ownership  in  an  action  for  repairs,  or  for  necessaries  supplied  to  a 
ship;  now  it  is  not  considered  even  prima  facie  evidence,"^  and 
title  is  not  considered  coincident  with  possession. 

Whether  the  charter-party  is  in  terms  an  absolute  demise  is  a 
question  of  intention,  to  be  ascertained,  like  all  such  questions,  in 
part  by  the  intention  expressed  in  the  language  einployed,  and  in 
part  as  it  is  explained  by,  or  explains,  the  surrounding  circumstances. 
Perhaps  these  rules  may  be  more  conveniently  considered,  in  some  of 
the  instances  reported.  One  of  the  simplest  cases  was  a  letting  in 
the  following  terms : — 

"  I  note  the  *  Adelaide '  is  engaged  to  you  for  Richmond  or  Twickenham  for 
Tuesday,  the  28th  of  May,  at  the  hire  for  the  day  of  £%.  los.,  your  party  not 
exceeding  fifty  persons.** 

The  vessel  was  navigated  by  a  captain  and  crew,  employed  and 
paid  by  the  owner.  A  person  having  intruded  himself  into  the 
ship  at  the  instance  or  with  the  sanction  of  the  master,  and 
been  forcibly  expelled  by  the  charterer,  the  question  arose  whether 
on  such  a  demise  the  possession  of  the  ship  was  exclusively  in 
the  charterer,  and  the  court  decided  that,  although  a  breach  of  con- 
tract would  have  been  committed  had  other  passengers  been  accepted 
and  carried  for  hire,  the  freighter  had  not  such  exclusive  possession 
as  to  justify  him  in  forcibly  turning  out  a  stranger,  invited  by  the 
master  to  come  on  board.* 

Inasmuch  as  a  surrender  of  the  possession  of  the  ship  as  owner, 
would  be  a  surrender  of  the  common-law  right  to  detain  goods  for 
the  payment  of  the  freight,  or  the  right  of  lien,  as  it  is  termed,  as 
against  shippers  dealing  with  the  charterer  alone,  the  divesting  of 
the  owner*s  possession  in  favour  of  the  charterer  is  often  of  material 
pecuniary  importance.  The  elements  in  the  contract  itself  which 
determine  this  point  are  various.*  The  voyage  or  voyages  intended, 
the  time  during  which  the  contract  is  to  operate,  the  arrangements 
as  to  payment  of  the  master  and  crew,  the  appointment  of  the 
master,  the  bargain  as  to  repairs,  are  all  conditions  throwing  light 
on  the  transaction. 

In  particular  districts  and  ports,  and  for  particular  purposes, 
ships  are  sometimes  let  with  their  crews  for  a  term  of  years,  on 
what  might  by  analogy  be  termed  a  repairing  lease,  the  charterer 
being  bound  to  keep  the  vessel  sea-worthy,  and  to  pay  all  wages, 

Mitcheson  v.  Oliver,  25  L.  J.,  Q.  B.,  39 ;  5  fe.  &  B.,  419 ;  Young  v,  Brander,  8 East,  10; 
Yates  V,  Railston,  8  Taunt.,  293  ;  Pearson  v.  Nell,  13  W.*R.,  9S5  :  as  to  supplies,  he  is 
agent  not  of  the  owner  of  the  sliip,  but  of  the  persons  who  have  control,  and  the  right  to 
receive  the  freight ;  Ward  v,  Bodeman,  i  Mo.  App.,  272  (Am.). 

*  Frost  V4  Oliver,  i^,  sup. ,  and  cases,  nn.  3,  4,  p.  295,  ante ;  Fowler  v,  Ix)ck,  10  L,  R., 
C.  P.,  90 ;  7  id.,  272 ;  Omoa  &  Cleland  Coal  &  Iron  Co.  v,  Huntley,  2  C.  P.  D.,  464 ; 
Venables  v.  Smith,  2  Q.  B.  D.,  279. 

*  Hackwood  v.  Lyall,  17  C.  B.,  125,  per  Cresswell,  J.;  cited  in  Hibbs  v.  Ross, 

1  L.  R.,  Q.  B.,.534,  537 ;  arg.  per  Brett.  »  Dean  v,  Hogg,  10  Bing,  345. 

*  Id.  ;  Steel  v.  Jester,  3  C.  P.  D. ,  121 ;  Omoa  &  Cleland  Coal  &  Iron  Co.  v,  Huntley, 

2  C.  P.  D.,  464,  and  cases,  pp.  298,  2<^ipo5t. 
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and  also  to  have  the  appointment  of  the  master  and  crew.  The  inten- 
tion of  the  parties  not  being  alwkys  expressed  with  perspicuity, 
the  courts  were  for  some  time  in  search  of  a  simple  and  general  test 
as  to  a  demise  being  absolute  or  conditional.  One  of  the  earliest 
cases  was  a  demise  by  the  month,  the  charterer  to  appoint  the 
master  and  mariners.  The  court  decided  that,  although  the  lien  of 
the  owner  was  expressly  reserved  by  the  charter-party,  it  was  lost 
as  to  merchants  and  shippers  who  had  no  notice  of  it.  It  existed 
as  against  the  charterer  and  against  shippers  who  had  notice,  to  the 
extent  of  the  freight,  or  expense  of  carriage,  and  was  good  against 
the  assignees  of  the  bankrupt  charterer.  The  fact  that  the  monthly 
hire  was  called  freight  made  no  difference.^  The  test  adopted  in 
this  case  to  determine  if  the  demise  was  absolute,  viz.,  the  appoint- 
ment of  the  master  and  crew  by  the  charterer,  seems  never  to  have 
been  impaired  as  an  element  of  importance,  though  now  no  longer 
regarded  as  an  infallible  test.^ 

The  question  of  liability  for  necessaries  supplied  to  a  ship,  had 
not  at  this  period  been  placed  on  its  true  basis,  as  not  being  a  ques- 
tion of  ownership  biit  of  agency,  the  master  having  authority  to 
bind  those  only  from  whom  he  derives  authority,  and  whose  agent 
he  is  on  the  particular  occasion.^  Thus,  a  demise  for  a  term  of  eleven 
years,  the  lessee  covenanting  to  repair,  was  held  not  an  absolute 
demise,  and  not  to  exonerate  the  owner  and  lessor  from  liability  for 
supplies.*  And  in  another  early  case,  the  owner  was  held  liable  for 
a  loss  of  goods  by  the  negligence  of  the  master,  although  he  did  not 
receive  the  freight  for  the  goods  in  question,  the  owner  having 
appointed  the  master,  and  covenanted  for  his  behaviour  with  the 
charterer  ;  ^  the  test  adopted  in  Paul  v.  Birch  being  affirrned,  that 
the  owner  was  still  in  possession  by  the  master,  who  was  his  servant. 
But,  in  a  subsequent  case.  Lord  Kenyon,  on  almost  precisely  the 
same  state  of  facts,  nonsuiting  the  plaintiff,  disaffirmed  the  liability  of 
the  owner  for  the  negligence  of  the  master,  there  being  no  contract, 
express  or  implied,  between  him  and  the  proprietors  of  the  goods.® 
And  this  decision  was  afterwards  followed  in  another  case  in  which 
the  owners  of  a  ship,  under  charter,  but  put  up  as  a  general  ship, 
were  sued  by  a  freighter  for  non-delivery.  The  court  decided,  that 
to  make  the  owner  liable,  it  was  not  sufficient  that  the  goods  were 
delivered  on  board,  unless  it  could  also  be  proved,  that  th'ey  were 

^  Paul «/.  Birch,  2  Atk.,  621  (1743),  L.  C.  Hardwicke;  Parish  v.  Crawford,  2  Sir., 
125 1  ;  Abb.  on  Ship.,  19  ;  Quarman  v.  Burnett,  6  M.  &  W.,  499  ;  Laugher  v.  Pointer,  5 
B.  &  C,  547. 

'  Steel  V.  Lester,  3  C.  P.  D.,  121  ;  Venables  v.  Smith,  2  Q.  B.  D.,  279  ;  Fowler  v. 
Lock,  10  L.  R.,  C.  P.,  90 ;  Salmon  v,  Bensley,  Ry.  &  M.,  189  ;  Reedie  v.  L.  &  N.  W. 
Ry.  Co.,  4  Ex.,  244. 

'  Abb.  on  Ship.,  8ed.,  133;  Mitchcsonz/.  Oliver,  25  L.  J.,  Q.  B.,  39;  5  E.&  B.,  419; 
Frost  V.  Oliver,  22  L.  J.,  Q.  B.,  353 ;  2  E.  &  B.,  301. 

*  Rich  V,  Coe,  2  Cowp.,  636. 

*  Parish  v,  Crawford,  2  Str.,  1251 ;  Abb.  on  Ship.,  19;  ii  ed.,  34;  19  Geo.  2  ;  see 
also  Vallejo  v.  Wheeler,  Cowp.,  143  ;  Mackenzie  v.  Rowe,  2  Camp.,  482;  Van  Omeron 
t/.  Dowick,  2  /^.,  42. 

*  James  v.  Jones,  3  ESp.,  27;  Abb.  on  Ship.,  20;  Hutton  v.  Bragg,  2- Marsh, 
351 ;  Mackenzie  v.  Rowe,  2  Camp.,  482  ;  The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106; 
Sandeman  v.  Scurr,  2  L.  R.  ;  Q.  B.,  86  ;  Peekt/.  Larsen,  12  L.  R.,'Eq.,  378. 
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received  by  some  person  appointed,  or  authorised  thereto  by  the 
owners.*  And  although  it  was  subsequently  stated  ^  that  Parish  v, 
Crawford  was  inconsistent  with  decided  cases,  and  had  been  over- 
ruled, there  appeared  no  adequate  reason  to  discredit  it  The  owner 
maintained  authority  by  the  master,  for  whose  conduct  he  had  made 
himself  expressly  liable,  and  he  also  took  the  freight  of  the  pass- 
engers, though  not  of  the  goods,  so  that  the  demise-  was  of  a  very 
qualified  description.  In  Frazer  v.  Marsh,  which  was  a  question  of 
liability  for  necessaries.  Rich  v,  Coe  was  overruled,  and  a  demise  of 
a  ship  fbr  three  years,  to  be  employed  as  the  lessee  chose,  was  held 
to  exonerate  the  owner  from  liability,  inasmuch  as  the  relationship  of 
principal  and  agent,  between  the  owner  and  master,  no  longer  sub- 
sisted.* 

The  payment  of  an  agreed  lump  sum  to  the  owner  for  the  hire 
of  the  whole  use  of  his  ship,  out  and  home,  was  held  in  another  case 
to  have  divested  the  owners*  lien.  It  was  decided  that  possession  of 
the  ship  had  been  parted  with,  and  that  the  lien  had  not  been  re- 
served ;  and  that,  having  been  abandoned,  it  would  not  revive  on  the 
dishonour  of  some  of  the  bills,  as  the  sum  agreed  was  in  its  nature 
rent  rather  than  freight,  the  demise  being  in  fact  "  a  letting  to  hire."* 

But  this  decision  was  expressly  overruled  soon  after,  having 
caused  dissatisfaction,  and,  after  a  third  argument  and  the  opposi- 
tion of  the  presiding  Chief  Justice,  the  court  decided  that  a 
demise  for  a  lump  sum,  "  for  freight  and  hire,"  of  the  vessel,  to  be 
paid  by  bills  at  different  dates,  did  not  divest  the  owner's  Hen,  inas- 
much as  the  owner  still  retained  possession  by  his  master  and  crew. 
The  charter  was  held  not  to  be  an  absolute  demise  on  the  follow- 
ing grounds  : — ist  That  the  master  was  to  receive  and  deliver  the 
goods.  2nd.  That  the  bills  for  the  freight  and  hire  were  to  be 
delivered  before  the  goods  were  delivered,  viz.,  at  two  months  from 
the  day  the  ship  was  reported  at  the  custom-house.  3rd.  The  ship  was 
navigated  at  the  owner's  expense.  4th.  That  the  lien  had  never  been 
divested,  by  express  words  or  by  equivalent  acts.  5th.  That  words 
of  present  demise,  if  material,  are  not  decisive  as  to  possession.* 

Some  of  these  tests  are  still  considered  valid.  The  ist  and  3rd 
establish  the  owner's  dominion  by  his  master.  The  4th  determines 
that  express  words,  or  equivalent  acts,  are  necessary  to  deprive  the 
owner  of  his  lien.  The  2nd  and  5th  limited,  if  they  did  not  set  aside, 
Hutton  V,  Bragg ;  and  the  last  also  imposes  some  limitation  on  the 
test  applied,  in  unreserved  language,  by  Lord  EUenborough,  in  the 
case  of  the  Trinity  House  v.  Clark.*  In  this  latter  decision  the  pay- 
ment of  the  master  and  crew  by  the  owner,  was  shown  to  be  no 
infallible  proof  of  his  retention  of  the  possession  of  the  ship,  or  of  his 
lien.    The  owner  leased  the  ship,  with  the  master  and  cr.ew,  and  paid 

*  Mackenzie  v.  Rowe,  2  Camp.,  4S2  ;  Abb.  on  Ship.,  21.  [LemSfinf. 

Hutton  V.  Brafg,  7.  Taunt,  14,  26  ;  2  Marsh,  350,.  351 ;  overruled  in  Christie  v- 


'  Frazer  v.  Marsh,  2  Camp.,  517,  518 ;  13  East,  238 ;  overruling  Parish  v.  Crawford, 
Stra.,  125 1  ;  but  see  Abb.  on  Ship.,  p.  19,  for  fuller  report  of  Parish  v,  Crawford 
*  Hutton  V,  Brag|^,  7  Taunt.,  14 ;  Dallas,  J.,  dud. 
«  Christie  v.  Lewis,  2  B.  &  B.,  410,  442  (1821) ;  Dallas,  C.  J.,  diss. 
«  The  Master  of  the  Trinity  House  v.  Clark,  4  M.  &  S.,  288  (1815). 
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them,  receiving  in  return  a  monthly  hire;  and  it  was  held  that  the 
Crown,  who  was  the  lessee,  was  the  owner  pro  hac  vice,  "  from  the 
terms  of  the  contract  and  the  nature  of  the  service  to  be  performed." 
Where  the  owner  has  abandoned  his  possession  and  lien,  he  cannot,  if 
it  is  put  up  as  a  general  ship  by  his  lessee,  sue  the  shippers  of  goods 
on  an  implied  contract  to  pay  freight,  if  they  have  no  notice  of  the 
charter-party,  nor  can  he  sue  the  indorsee  for  value  of  a  bill  of 
lading  who  has  no  notice  of  the  charter.^  But  if  a  consignee  receive 
goods  with  notice  of  the  claim  for  freight,  that  will  create  an  implied 
contract  to  pay  the  bill  of  lading  freight,  and  he  may  also  by  notice 
become  liable  to  other  terms  of  the  charter-party.^  And  it  was  held 
that  a  shipowner  could  refuse  to  deliver  goods  unless  the  entire 
freight  were  paid,  and  that  he  had,  as  against  the  charterer,  a  general 
lien  for  the  whole  uncollected  residue  of  freight  due,  some  of  the 
goods  having  been  delivered  to  other  shippers,  for-  less  than  the 
.charter-party  freight.  But  in  this  case  there  was  no  absolute 
demise,  the  owner  still  retained  possession,  and  the  case  merely 
•decided  that  the  payment  of  the  entire  freight  by  the  charterer  and 
the  delivery  of  the  goods  were  concomitant  and  correlative  acts, 
and  that  the  merchant  was  not  entitled  to  have  the  goods  without 
satisfying  the  shipowner  for  the  whole  freight  for  which  he  had 
let  the  vessel.*  And  in  a  prior  case  it  had  been  decided,  that  the 
shipowner  may  detain  any  part  of  the  goods,  belonging  to  the  same 
shipper,  for  the  freight  of  all  under  the  same  consignment.*  And  the 
payment  of  freight,  on  the  delivery  of  the  goods,  was  considered  the 
determining  test,  in  a  question  whether  a  demise  was  an  absolute 
lease  for  rent,  or  a  qualified  demise  on  freight ;  inasmuch  as  no  part 
of  the  hire  was  dependent  on  the  delivery  of  the  goods,  this  fact, 
coupled  with  the  power  given  to  the  charterer  of  appointing  the 
master,  decided  the  case  to  be  one  of  absolute  demise.* 

In  a  variety  of  cases  the  use  of  specific  terms  of  demise,  as  "  to 
hire  and  to  freight  let,"  were  considered  of  moment,  in  determining 
the  nature  of  the  letting;*  but,  in  Christie  v,  Lewis,  the  judges 
decided  that  the  proper  mode  of  interpretation  was  by  the  inten- 
tion of  the  parties,  as  evidenced  by  the  entire  document,  and  not 
by  the  use  of  technical  terms  of  art,  and  the  use  of  words  of 
absolute  demise  was  disregarded  in  subsequent  cases  where  the 
intention  seemed  opposed.^  And  where  a  ship  was  demised  for  twelve 
months,  the  charterer  to  do  all  repairs,  except  to  the  engine,  pay  all 
wages,  pay  the  hire  monthly,  and  insure,  it  was  held  an  absolute 

*  Moorsom  v,  Kymer,  2  M.  &  S.,  303. 

*  Leer  v.  Yates,  3 Taunt.,  387  ;  Porteus  z^.Watney,  3  Q.  B.  D.,  223,  531  ;  Caughej 
V,  Gordon,  3  C.  P.  D.,  419  ;  M'Lean  v.  Fleming,  2  L.  R. ,  H.  of  L.  Sc.,  128 ;  Robeits  v. 
Holt,  2  Show,  443,  and  cases,  p.  294,* n.  4,  ante. 

'  Tate  V,  Meek,  8  Taunt.,  280;  Yates  v,  Railston,  ft/.,  293 ;  Yates  v,  Meyncll,  a/., 
302 ;  Saville  v.  Campion,  2  B.  &  A.,  503 ;  Faith  v.  The  E.  I.  Co.,  4  B.  &  A.,  630. 

*  Sodergren  v.  Flight,  cited  arg.  6  East,  622;  Abb.  on  Ship.,  247,  nth  ed.,  256. 

*  Belcher  v.  Capper,  4  M.  &  G.,  502 ;  and  see  Wagstaff  v,  Anderson,  4  C.  P.  D.,  283. 

*  Vallejo  V.  "Wheeler,,  i  Cowp.,  143;  The  Master  of  the  Trinity  House?/.  Clark,  4 
M.  &  S.,  288;  Christie  v,  Lewis,  2  6.  &  B.,  410;  Hutton  v.  Bragg,  7  Taunt.,  14. 

'  Yates  V,  Railston,  8  Taunt,  293 ;  Tate  v.  Meek,  8  ft/.,  280  5  Yates  v,  Meynell,  «/., 
302;  Saville  v.  Campion,  2  B.  &  A.,  503. 
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demise ;  *  as  it  was  in  the  case  of  a  demise,  for  six  months,  of  the 
whole  reach  and  burden  of  the  ship,  the  charterer  to  appoint  his 
own  master,  the  owners  reserving  accommodation  for  the  master, 
crew,  and  stores,  the  hire  to  be  paid  by  a  lump  sum,  with  none  of 
the  incidents  of  freight.^  And  a  sale  of  half  a  ship,  and  a  demise 
of  the  other  moiety  to  the  purchasers,  who  were  to  become  the 
managing  and  exclusive  owners,  to  employ  the  vessel  in  any 
service  they  should  think  fit,  as  managing  owners  and  ship's  husbands, 
the  purchasers  to  be  paid  for  management  by  commission,  and  to 
pay  the  selling  owner  £goo  as  a  charter  for  his  half,  for  the  first  six 
months,  was  held  not  to  divest  the  owner  of  possession,  the  char- 
terers having  power  from  their  position  as  ship's  husbands  to  pledge 
the  credit  of  the  owner  for  repairs,  during  the  first  six  months.* 

And  where  an  owner  demised  his  ship  for  twelve  months  to  a 
person  whom  by  the  same  instrument  he  appointed  master,  reserving 
the  right  to  put  on  board  lOO  tons  of  goods  for  the  outward  voyage, 
and  agreed  to  man  the  ship  and  to  provide  stores  and  necessary 
articles  during  the  term,  and  the  master  agreed  to  "  accept,  receive 
and  take  the  ship  into  his  service  for  the  term  agreed,  and  to  pay 
freight  for  the  use  and  hire  of  the  ship,  at  the  rate  of  25s.  per 
registered  ton  per  month,"  it  was  held  that  the  master  was 
owner  for  the  time,  and  this  although  it  was  further  agreed  that  an 
agent  of  the  owner  should  continue  on  board,  with  power  in  certain 
contingencies  to  supersede  the  master  and  appoint  a  substitute, 
and  it  was  under  the  circumstances  declared  that  the  lessor  was  not 
liable  for  non-delivery  under  a  contract  of  carriage/  although  it  is 
possible  that,  if  he  had  been  sued  for  the  negligence  of  the  master 
and  crew,  he  would  have  been  held  liable.*  Thus  on  a  demise 
for  six  months  at  ;6^20  a  week,  the  charterer  to  pay  all  disburse- 
ments and  the  wages  of  master  and  men,  but  having  no  power 
to  appoint  or  dismiss  them,  the  owner  was  held  liable  for  the 
negligence  of  the  master  and  crew.*  A  similar  demise  to  a 
master,  the  owners  to  appoint  the  engineers  only,  and  the  lessee 
engaging  to  indemnify <he  owners  against  all  the  ship's  debts,  costs, 
damages,  expenses,  &c.,  was  held  to  limit  the  liability  for  repairs 
to  the  charterer.^  The  demise  of  a  ship  with  master  and  crew, 
in  a  state  fit  for  mercantile  adventure,  was  illustrated  in 
Schuster  v.  McKellar  ;^  and  the  general  deduction  to  be  made  from 
this  and  similar  cases  seems  to  be,  that  on  such  a  demise  the 
owner  ceases  to  be  liable  for  supplies,  or  upon  the  contract  of 
carriage  with  the  freighters,  where  the  ship  is  put  up  as  a  general  ship, 
and  there  is  notfce  of  the  charter-party,  but  that  on  any  direct  con- 
tract of  carriage  with  shippers  who  have  no  notice  of  any  demise 

*  Reeve  v.  Davis,  I  A.  &  E.,  312 ;  Frazer  v.  Marsh,  2  Camp.,  517 ;  13  East,  238. 

^  Belcher  v.  Capper,  4  M.  *  G.,  502.     See  The  Omoa  &  Cleland  Coal  &  Iron  Car. 
Huntley,  2  C.  P.  D.,  464.        '  Preston  v.  Tamplin,  26  L.  J.,  Ex.,  346  ;  2  H.  &N.,  2f>Z' 

*  Colvin  V.  Newberry,  8  B.  &  C,  166 ;  7  Bing,  190;  I  CI.  &  F.,  283. 

*  Hobbs  V.  Hannam,  3  Camp.,  93 ;  Sack  v.  Ford,  32  L.  J.,  C.  P.,   12 ;  Sled  r. 
Lester,  3  C.  P.  D.,  121 ;  Omoa  &  Cleland  Coal  &  Iron  Co.  v.  Huntley,  2  C.  P.  D..464- 

«  Fenton  v.  City  of  Dublin  Steam  Packet  Co.,  8  A.  &  E,,  835. 

'  Reeve  ».  Davis,  I  A.  &  E.,  312. 

»  26  L.  J.,  Q.  B.,  281 ;  7  E.  &  B.,  704;  Wagstaff  j/.  Anderson,  4  C.  P.  D.,  283. 
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the  owners  still  remain  liable.^  And  in  an  American  case  a  demfse 
of  a  steamship,  being  tight,  staunch,  &c.,  and  tackled  and  provided 
with  every  requisite  for  the  sole  use  and  disposal  of  the  charterers, 
and  the  charterers  agreed  to  pay  85  dollars  a  day  and  all  expenses 
of  every  nature  connected  with  the  employment,  **  except  insur- 
ance and  repairs,"  and  return  ship  in  like  good  order  and  con- 
dition, wear  and  tear  only  excepted,  owners  to  nominate,  and 
charterers  to  appoint,  chief  engineer,  and  the  charterers  to  appoint 
the  master,  subject  to  approval  of  the  owners,  and  the  ship  sailed, 
and  26  tubes  of  the  boiler  gave  way  on  the. first  voyage,  it  was  held 
that  the  owners  were  bound  to  keep  the  boiler  in  order,  and  that  the 
master  was  their  agent  with  the  chief  engineer  for  the  purpose.^ 

Where  the  owners  have  ceased  to  have  any  pecuniary  interest 
in  the  ship  or  cargo,  the  relationship  of  agency  has,  in  an  American 
case  in  the  Supreme  Court,  been  considered  to  have  been  dissolved,^ 
and  this  decision  has  been  applied  and  affirmed  in  a  subsequent 
judgment  in  another  State,^  but  this  may  have  been  to  some 
intents  only,  and  not  in  every  relationship,  with  respect  to  third 
persons.  Thus  also,  a  demise  of  a  ship  to  the  master,  which  was  in 
some  essential  t^rms  absolute,  as  he  agreed  to  hire  and  pay  the  crew, 
retaining  complete  powers  of  control  and  dismissal  over  them,  and 
also  the  entire  direction  of  the  disposition  of  the  ship,  was  held  not 
to  rescind  the  relationship  of  principal  and  agent ;  the  owner  of  the 
vessel,  registered  as  owner,  and  also  as  managing  owner,*  being  paid 
by  one-third  of  the  profits  arising  from  the  use  of  the  vessel.  The 
judge  decided,  that  it  was  not  an  absolute  demise,  and  this  finding  of 
fact  was  affirmed.®  The  Appellate  Court  also  held,  that  there  was 
a  relationship  of  agency,  and  of  partnership  as  to  the  trading  adven- 
tures, in  which  the  ship  was  engaged,  and  the  owner  was  declared 
liable  for  the  negligence  of  the  master,  and  its  consequences,  in 
navigating  the  ship.  In  a  recent  American  case,  the  owner  brought 
an  action  against  the  charterer  for  damages  for  the  loss  of  the  ship, 
and  for  a  month's  hire,  on  a  charter-party  of  monthly  demise.  The 
vessel  was  chartered  on  the  20th  of  May,  and  about  the  20th  of  July 
one  of  the  boilers  exploded,  and  the  vessel  was  thereby  lost.  It  was 
held  that,  without  proof  of  negligence,  the  owner  could  not  recover.'' 

The  term  freight,  which  in  England  is  ordinarily  used  to 
express  the  hire  or  reward  paid  for  the  carriage  of  goods  by  sea,  is 
in  America  used  constantly  to  designate  the  goods  themselves,  the 
payment  for  carriage  being  termed  "  freightage."^ 

^  Sandeman  v.  Scurr,  2  L.  R.,  Q.  B.,  86;  The  St.  Cloud,  B.  &  L.,  Ad.,  4;  The 
Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106 ;  Gilkison  v,  Middleton,  26  L.  J.,  C.  P.,  209 ; 
Tharsis  Sulphur  Co.  v,  Culliford,  22  W.  R.,  46;  Peek  v,  Larsen,  12  L.  R.,  Eq.,378; 
Mackenzie  v.  Rowe,  2  Camp.,  482.  *  The  Francis  Wright,  7  Bened.  (Am.),  88. 

'  Thwing  V,  Washington  Ins.  Co.,  10  Gray,  443. 

*  Lemont  v.  Lord,  52  Maine,  365  ;  Acatos  v.  Bums,  3  Ex.  D.,  282. 

*  Steel  V.  Lester,  3  C.  P.  D.,  121,  124 ;  38  &  39  Vic,  c.  88,  s.  4. 

*  Ib,^  at  p.  125.  See  also  Fowler  v.  Lock,  10  L.  R^  C.  P.,  90,  7  **.,  272 ;  Venables 
V,  Smith,  2  Q.  B.  D.,  279 ;  Bullen  v.  Sharp,  i  L.  R.,  C.  P.,  86. 

'  Wilkinson  v.  Dalferes,  27  La  Ann,  379  (Am.) ;  as  to  destruction  of  ship  by  fire,  see 
Shawz/.  U.  States,  93  U.  S.  (3  Otto.),  235. 

*  Freight  is  defined  by  Beawes  (vol.  i,  6th  ed,,  187)  "as  the  sum  agreed  on  for  hire 
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The  contract  of  carriage  implies  delivery,  unless  delivery  is  dis- 
pensed with,  waived,  or  prevented  by  the  consignor  or  consignee  of 
goods.  Such  delivery  may  be  either  actual  or  constructive,  and  must 
be  either  to  the  consignee  or  his  agent,  if  he  can  be  found,  upon  the 
directions  of  the  consignor  or  consignee,  according  to  circumstances.^ 

As  and  by  way  of  payment,  the  shipowner  is  entitled  to  claim 
freight  as  a  correlative  right  on  delivery  of  the  goods,^  and  it  is 
said  that  the  ship  and  cargo  have  reciprocal  rights  against  each 
other,  and  reciprocal  liens  to  enforce  these  rights.  The  lien  so 
created  is  riot  by  contract,  but  by  operation  of  law.  But  the  fact 
of  the  existence  of  the  lien  does  not  of  itself  imply  that  there  is 
any  obligation  to  perform  the  precise  act,  for  the  default  of  which 
the  lien  is  provided  as  a  security.* 

Freight,  properly  so  called,  is  recognised  only  as  the  payment 
for  goods  carried  and  delivered.  It  is  not  due  until  it  is  earned, 
nor  until  the  whole  is  earned.*  It  is  in  contemplation  of  law  an 
entire  contract,  and  is  divisible  only  by  express  agreement,*  per- 
formance being  a  condition  precedent  to  the  right  of  the  carrier  to 
receive  the  reward.  If  there  is  no  delivery,  nothing  is  earned. 
Lord  Ellenborough,  with  the  concise  perspicuity  which  distinguishes 
many  of  his  judgments,  thus  describes  the  contract  of  carriage  : — 

"  The  shipowners  undertake  that  they  will  carry  the  goods  to  the  place  of 
destination,  unless  prevented  by  the  dangers  of  the  seas,  or  other  unavoidable 
casualties ;  and  the  freighter  undertakes  that  if  the  goods  be  delivered  at  the 
place  of  their  destination  he  will  pay  the  stipulated  freight :  but  it  waswonly  in  that 
event,  viz.,  of  their  delivery  at  the  place  of  destination,  that  he,  the  freighter, 
engages  to  pay  anything.  If  the  ship  be  disabled  from  completing  her  voyage, 
the  shipowner  may  still  entitle  himself  to  the  whole  freight,  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination  ;  but  he  has  no  right  to 

of  a  ship,  entirely  or  in  part,  for  the  carriage  of  goods."  The  N.  Y.  Civil  Code,  s.  1098, 
speaks  of  goods  *'as  freight;  and  the  hire  as  freightage  ";  and  Shaw,  C.J.,  in  Robinson 
V.  Man.  Ins.  Co.,  i  Met.,  145,  stated  that  '*  the  term  freight  is  somewhat  equivocal,  and 
has  several  meanings.  It  is  sometimes  used  to  describe  the  compensation  for  the  carriage 
of  goods,  sometimes  for  the  hire  of  a  vessel,  and  sometimes  it  is  used,  in  a  loose  sense, 
to  signify  the  goods  or  propeVty  carried;  "  Pars,  on  Ship.,  vol  i,  p.  171,  n.  i.  See 
Andrews  v,  Moorhouse,  5  Taunt,  439.  In  England  the  first  named  of  the  three  uses  is  that 
chiefly  sanctioned  ;  and  to  these,  in  Am.,  may  be  added  passage  money  and  railway  Bue, 
and,  m  insurance  cases,  the  benefit,  derived  by  a  shi|X)wner  from  the  personal  ose  of  his 
own  ship  (Phill.  on  Ins»,  s.  327) ;  but  see  Gumm  v,  Tyrie,  6  B.  &  S.,  298  ;  Weguelin  v, 
Cellier,  6  L.  R.,  H.  of  L.,  286. 

1  N.  Y.  Civil  Code,  s.  1098;  Baillie  v,  Mondigliani,  6  T.  R.,  421,  I  Park.  Ins.,  116,  pet 
Ld.  Mansfield ;  Brown  v.  Tanner,  3  L.  R.,  Ch.,  597,  693  ;  The  Nathaniel  Hooper,  3 
Sumn.,  542 ;  Western  Transp.  Co.  v.  Hoyt,69  N.  Y.  R.,  230;  Cato  v,  Irving,  5  De  G.  & 
S.,  210,  and  p.  303,  n.  Zypost,        *  Tate  v.  Meek,  8  Taunt.,  280,  and  n.  6,  p.  303,  post, 

'  Briscoe  V,  Kmg,  Cro.  Jac,  281 ;  Suflfield  v,  Baskervil,  2  Mod.,  36. 

*  Curiing  V,  Lone,  I  B.  &  P.,  634 ;  Miller  v,  Woodfell,  8  E.  &  B.,  493 ;  Hunter  v. 
Prinsep,  10  East,  378 ;  Crozier  v.  Smith,  I  M.  &  G.,  407,  415,  per  Maule,  J. ;  Osgood 
V,  Groning,  2  Camp.,  466  ;  Parsons  on  Ship.,  vol.  I,  205  ;  Phillips  on  Ins.,  s.  327.  On  this 
point,  Mr.  Justice  Story  has  said,  "  The  general  principle  of  the  maritime  law  certainly  is, 
that  Uie  contract  for  the  conveyance  of  merchandise  on  a  voyage  is,  in  its  nature,  an  entire 
contract,  and,  unless  it  be  completely  performed,  by  the  delivery  of  the  ^oods  at  the 
place  of  destination,  no  freight  whatsoever  is  due ;  for  a  partial  conveyance  is  not  within 
the  terms  or  the  intent  of  the  contract,  and,  unless  it  be  completely  ]>erformed  by  'the 
delivery  of  the  goods  at  the  place  of  destination,  no  freight  whatsoever  is  due,  and  the 
merchant  may  well  say,  Non  in  hac  fctdera  vent; "  The  Nathaniel  Hooper,  3  Sumn.,  542. 

*  Mashiter  v,  Buller,  i  Camp.,  84 ;  Molloy,  Bk.  2,  ch.  4,  s.  8  ;  Roccus,  n.  76,  77 ; 
Smith  V,  Wilson,  8  East, '437 ;  took  v,  Jennings,  7  T.  R.,  381 ;  Shipton  v,  Thornton,  9 
A.  &  E.,  314. 
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any  freight,  if  they  be  not  so  lorwarded,  unless  the  forwarding  them  be  dispensed 
with,  or  unless  there  be  some  new  bargain  upon  this  subject.^  If  the  shipowner 
will  not  forward  them,  the  freighter  is  entitled  to  them  without  paying  any- 
thing. One  party,  therefore,  if  he  forward  them,  or  be  prevented  or  discharged 
firom  so  doing,  is  entitled  to  his  whole  freight ;  and  the  other,  if  there  be  a 
refusal  to  forward  them,  is  entitled  to  have  them  without  paying  any  freight 
at  all.  The  general  property  in  the  goods  is  in  the  freighter;  the  shipowner  has 
no  right  to  withhold  the  possession  from  him,  unless  he  has  either  earned  his 
freight  ot  is  going  on  to  earn  it  If  no  freight  be  earned,  and  he  declines  pro- 
ceeding to  earn  any,  the  freighter  has  a  right  to  the  possession. "  • 

The  limitation  of  the  term  freight,  other  than  in  insurance,  to 
the  money  compensation  for  the  carriage  of  goods,  express  or 
implied,  is  that  sanctioned  by  the  authority  of  Lord  Tenterden  ; ' 
but  in  insurance  the  term  has  a  wider  signification,  and  means  any 
benefit  derived  by  the  shipowner  from  the  use  of  his  ship,  as  in  the 
carriage  of  his  own  goods,  or  otherwise.*  The  American  use  of  the 
word,  as  an  equivalent  for  cargo,  seems  based  on  its  primitive  and 
etymological  sense*  It  was  anciently  employed  as  a  noun,  to 
express  goods  laden  on  board,  in  which  sense  it  is  variously 
used  by  the  great  masters  of  English.^  The  strictly  legal  significa- 
tion as  the  hire  or  reward  of  the  carrier  by  sea,  and  as  implied  in 
the  mercantile  formula,  c  if,  does  not  appear  in  the  lexicographers. 
Neither  Richardson  nor  Cotgrave  sanctions  its  use  in  this  sense ;  and 
Ogilvie  merely  adopts  it  in  the  American  sense,  and  from  the 
1832  ed.  of  Webster's  American  Dictionary,  where  it  appears  as 
money  charged  or  paid  for  the  transportation  of  goods. 

Freight,  whether  considered  as  hire  or  reward,  or  carriage-money, 
is  often  by  stipulation  made  payable  only  on  the  due  performance 
by  the  shipowner  of  his  obligations.  Thus,  in  bills  of  lading,  it  is 
made  payable  "  on  right  delivery,*'  and  the  delivery  and  payment 
are  concurrent  acts.®  The  charterer,  it  may  be,  as  he  usually  does, 
binds  himself  to  ship  or  load  a  full  cargo ;  and  the  shipowner  binds 
himself  to  sail.  The  fact  that  the  charterer  has  not  fully  loaded 
does  not  exonerate  the  shipowner  from  sailing  on  request,  as  he 

'  Luke  V.  Lyde,  2  Burr.,  881  ;  Lutwidge  zi.  Grey,  H.  of  L.,  1738 ;  Crozier  v.  Smith, 
I  M.  &  G.,  407,  415  ;  Curling  v.  Long,  I  B.  &  P.,  634 ;  Roccus,  n.  80;  Hopper  v, 
Bumess,  I  C.  P.  D.,  137  ;  Metcalfe  v.  Britannia  Ironworks  Co.,  2  Q.  B.  D.,  423  ;  i  «/., 
613  ;  Atwood  V.  Sellar,  4  Q.  B.  D.  342. 

'  Hunter  v.  Prinsep,  10  East,  394 ;  Allison  v.  The  Bristol  Marine  Ins.  Co.,  i  App. 
C,  209,  218;  Atwood  V,  Sellar,  id.  sup, ;  Lemoot  v.  Lord,  52  Me.  (Am.),  365. 

»  Flint  V.  Flemyng,  I  B»  &  Ad.,  45,  48 ;  Crozier  v.  Smith,  I  M.  &  G.,  407,  415. 

*  Flint  V.  Flemyng,  id.  ;  Forbes  v.  Aspinall,  13  East,  3  23  ;  Pars,  on  Ins.,  vol.  I, 
166,  171.  See  Weguelin  v.  Cellier,  6  L.  R.,  H.  of  L.,  286  5  Gumm  v.  Tyrie,  6  B.  &  S., 
298. 

^  As  cargo,  or  the  loading  of  a  ship,  freight  or  fraught  is  familiar  in  Drayton,  Shak- 

rre,  Milton,  and  other  early  English  authors.  The  **  Comedy  of  Errors,"  act  4,  so.  2, 
Troil.  &  Cress,  Prol.,  "The  Battle  of  Agincourt,"  Drayton,  Spenser's  **  Fairy  Tales," 
and  in  Milton's  "Letters  of  State  to  the  King  of  Denmark,  and  in  **  Chaucer,  "The 
Man  of  Lawes  Tale,"  4591,  and  North's  Plutarch,  191,  it  is  used  as  a  verb  in  the  sense 
<^  laden  or  loaded,  freighted  or  full  fraught.  In  the  third  and  legal  sense,  it  is  dis- 
countenanced by  the  grammarians,  though  employed  in  that  manner  from  an  early  date  in 
the  various  maritime  ordinances.  See  also  Riley  v.  Hartford,  2  Conn.  R.,  373  (Am.), 
per  Hosmer,  J. ;  and  Bright  v.  Cowper,  Brownl.  &  G.,  21. 

•  Paynter  V.  James,  2  L.  R.,  C.  P.,  348;  Duthie  v.  Hilton,  4  L.  R.,  C.  P.,  138; 
Black  V.  Rose,  2  Moo.  P.  C.  C.  (N.  S.),  277  ;  Abb.  on  Ship.,  273,  332;  Crozier  v. 
Smith,  I  Sc  N.  R.,  338;  I  M.  &  G.,407;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443; 
Ford  V.  Cotesworth,  5  L.  R.,  Q.  B.,  544;  Yates  v.  Raflston,  8  Taunt ,  293. 
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has  his  remedy  in  damages.^  If  the  freighter  refuses  to  load  at  all, 
the  shipowner  is  not  bound  to  sail  with  an  empty  ship ;  he  may 
re-load  with  other  goods,  or  re-let  to  another  charterer,  after  he  has 
waited  his  proper  time,  or  has  received  an  absolute  refusal  from  the 
charterer  or  his  acting  agent.  The  covenants  are  in  part  reciprocal, 
but  it  does  not  follow  that  either  party  is  bound  to  absolute  per- 
formance, when  the  whole  object  of  the  adventure  has  been  frustrated 
by  the  voluntary  act  of  the  other  contracting  p^rty}  Some  of  the 
obligations  are  interdependent,  as  the  contracts  to  carry  and  pay 
freight*  But  if  the  charterer  wholly  refuses  to  furnish  a  cargo,  the 
duty  devolves  on  the  master  of  endeavouring,  at  as  early  a  period 
as  is  reasonable,  after  the  absolute  refusal  has  been  signified,  to 
obtain  and  load  a  cargo.  An  express  refusal  to  perform  any  act 
which  frustrates  the  entire  object  and  purpose  of  the  contract,  is  so 
fj^r  dependent,  as  to  excuse  the  other  side  from  performance.*  If  the 
master  is  successful,  and  engages  his  ship,  the  freight  he  may  thus 
earn  is  to  be  deducted  from  the  full  charter  freight  as  agreed.* 

If  the  charterer  offers  more  cargo  than  the  ship  can  with  safety 
carry,  the  master  is  not  obliged  to  receive  it,  although  the  available 
space  is  not  wholly  filled,®  and  the  charterer  may  take  in  and  load 
the  goods  of  others,  if  he  has  engaged  the  whole  ship,  to  complete 
the  loading ;  but  the  master  is  not  his  agent  to  perform  this  act, 
without  his  express  or  implied  authority,  and  cannot  so  load  in 
opposition  to  his  will,  or  against  his  consent.  If  the  vessel  is  not 
filled,  he  may,  with  the  assent  of  the  charterer,  ballast  the  ship.^  If 
the  charterer  becomes  insolvent,  and  is  declared  to  be  so,  it  might 
also  happen,  if  no  part  of  the  chartered  freight  has  been  paid,  that 
the  master  would  be  considered  authorised  to  supply  the  deficiency 
of  quantity  in  the  loading,  and,  where  no  goods  were  loaded,  con- 
sider the  contract  rescinded.® 

Sometimes  the  contract  is  for  a  voyage  out  and  home,  and  no 
freight  may  be  due,  unless  the  two  voyages,  which  under  such  a 
contract  may  be  regarded  as  one,  are  performed.  Whether  the 
agreement  is  really  for  one  or  two  voyages  is,  again,  a  question  of 
intention,  to  be  established  by  the  language  and  acts  of  the  parties. 

*  Ritchie  v.  Atkinson,  lo  East,  295  ;  Stanifbrth  v,  Lyall,  7  Bing.,  169 ;  Snith  v, 
Wilson,  8  East,  437  ;  Storer  v.  Gordon,  3  M.  &  S.,  308 ;  Barker  z/.  Hodgson,  3  ft/.,  267; 
Reid  V,  Hoskins,  6  E.  &  B.,  953. 

«  Soames  v,  Lonergan,  2  B.  &  C,  564  ;  Smith  v^  M*Guire.  27  L.  J.,  Ex.,  465,  47^; 
Hochster  v.  De  la  Tour,  22  L.  J.,  Q.  B.,  455  ;  2  E.  &  B.,  678 ;  Kleine  v.  Catara,  2 
Gallison,  61,  74,  per  Story,  J. 

»  Duthie  V,  Hilton,  4  L.  R.,  C.  P.,  138 ;  Paynter  v.  James,  2  L.  R.,  C.  P.,  348. 

*  Freeth  v.  Burr,  9  L.  R,  C.  P.,  208 ;  Hoare  v.  Rennie,  29  L.  J.,  Ex.,  73 ;  5  H.  A 
N.,  19;  Johnasson  v.  Young,  32  L.  J.,  Q.  B.,  385  ;  4  B.  &  S.,  296 ;  Jackson  v.  The 
Union  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125,  133  ;  Ford  v.  Cotesworth,  5  L.  R.,  Q.  B., 
544;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443. 

*  Harries  v.  Edmonds,  i  C.  &  K.,  686  ;  Matthews  v,  Lowther,  5  Ex.,  574 ;  Hsdschcr 
V.  M'Crea,  24  Wend.  (Am.),  304. 

*  Weston  V,  Mmot,  3  Wood  &  M.,  436  (Am.) ;  Wheeler  z;.  Curtis,  11  Wend.,  653. 

'  Weston  V.  Mmot,  id.  sup,  ;  Re3molds  v.  The  Joseph,  2  Hugh.,  58  (1877).  As  to  the 
master's  agency  in  extraneous  matters,  see  The  Thetis,  2  L.  R.,  A.  &  E.,  365. 

»  Exp.  Chalmers,  8  L.  R,  Ch.,  289 ;  Morgan  v.  Bain,  10  L.  R.,  C.  P.,  15 ;  Bloomer 
V.  Bernstein,  9  L.  R,  C.  P.,  588;  Blight  v.  Page,  3  B.  &  P.,  295,n.;  Matthewsr.  Lowthei, 
5  Ex.,  574. 


Digitized  by  VjOOQIC 


CONTRACT  BY  CHARTER-PARTY.  305 

If  the  vessel  is  lost  after  performing  the  outward  voyage,  nothing 
may  be  payable,  if  the  parties  have  agreed  in  terms  that  the  freight 
shall  be  paid  only  after  entire  performance  of  the  voyage  out  and 
home.    Certain  rules  may  be  said  to  apply  to  such  a  state  of  facts. 

1.  In  the  absence  of  any  express  stipulation  or  provision 
to  the  contrary,  freight  is  payable  only  on  the  arrival  of  the 
ship  at  her  port  of  discharge.  The  legal  presumption  is  of  the 
existence  of  an  entire  contract,  unless  particular  circumstances 
which  fall  within  rules  2  and  3,  and  "  founded  upon  principles 
of  equity  and  justice,"  apply.* 

2.  If  there  has  been  no  benefit  to  the  charterer,  there  must 
be  a  clear  and  express  contract  to  charge  him.* 

3.  If  the  freighter  has  received  benefit,  the  terms  must  be 
express  to  deprive  the  shipowner  of  his  freight* 

4.  If  there  be  but  one  entire  voyage,  out  and  home,  and 
the  ship  be  cast  away  before  it  returns  to  the  port  of  departure, 
nothing  is  due.  If  there  are,  in  fact,  two  stipulated  voyages, 
by  agreement,  freight  is  due  on  the  first,  if  it  is  performed ; 
although  it  may  not  be  due  on  the  return  voyage,  by  reason  of 
the  ship  being  lost.* 

5.  Slight  evidence  will  be  accepted^  in  accordance  with 
rules  2  and  3,  to  rebut  the  presumption  of  an  entire  contract, 
where  benefit  has  accrued  to  the  charterer.* 

6.  In  a  time=.charter  with  stipulated  dates  of  payment  at 
intervals  of  time,  independent  of  tlie  arrival  at  the  port  of  dis- 
charge, each  payment  is  considered  as  marking,  when  it  becomes 
due,  the  termination  of  a  separate  voyage.* 

7.  Where  the  Voyage  is  to  terminate  at  the  port  of  de- 
parture, and  payment  is  by  time,  even  if  the  freighter  has  the 
benefit  of  the  outward  voyage,  nothing  is  payable  unless  the 
ship  returns.  If  the  voyages,  out  and  home,  are  severable  and 
distinct,  the  time-payment  enures  on  the  outward  voyage,  and 
thfe  freighter  is  liable.^ 

8.  If  the  owner  has  contracted  that  the  freight  shall  be 
payable  to  him  "on  delivery,"  or  on  the  discharge  of  the  ship  at 
her  destined  port  in  Great  Britain,  or  on  any  equivalent  terms, 
he  is  not  the  less  bound  to  the  execution  of  his  promise,  that 
he  is  hindered  by  some  intervening  cause,  or  act  of  a  third 

*  Abb.  on  Ship.,  273,  3325  CroncTv,  Smith,  i  Sc  N.  R.,  338;  i  M.  &  G.,  407  ; 
Smith  V,  Wilson,  8  East,  437 ;  Mashiter  v,  BuUer,  I  Camp.,  84 ;  Lutwidge  v.  Grey, 
H.  of  L.  (1738) ;  Luke  v.  Lyde,  2  Burr.,  882;  Curling  v.  Long,  i  Bos.  &  P.,  634; 
Metcalfe  v.  Britannia  Lron works  Co.,  2  Q.  B.  D.  423  ;  i  id^  613  ;  Hopper  v,  Bumess, 
I  C.  P.  D.,  137. 

*  Gibbon  v,  Mendez,  2  B.  &  A.,  17 ;  Smith  z^. '.Wilson,  id.  sup. ;  BaiUie  v.  Mondbliani, 
I  Park  Ins.,  116.       >  Mackrell  v,  Simond,  2  Chitt.,  666 ;  Abb.  on  Ship.,  332,  n.  0,  mf, 

*  Mackrell  r.  Simond,  ib,  sup,  (1776},  per  Lord  Mansfield ;  MoUoy,  Bk.  2,  ch.  4, 
s.  9 ;  Bright  V,  Cowper,  i  Brownl.  &  G.,  21  ;  Abb.  on  Ship.,  332. 

*  These  rules  are  "exceptions  to  the  general  rule,  founded  upon  principles  of  equity 
and  justice,  as  applicable  to  particular  circumstances;"  Abb.  on  Ship.,  273;  MackreU  v, 
Simond,  ib,  sup,  ^  Havelock  v,  Geddes,  10  £ast,  555. 

^  Abb.  on  Ship.,  332,  335,  n.,  citing  Byrne  v.  Pattinson,  K.  B.,  37  Geo.  3,  MoUoy, 
Bk.  2,  ch.  4,  8.  9 ;  Smith  v.  Wilson,  8  East,  437. 
20 
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person  preventing  him.*  The  offer  to  perform  the  act,  if  refused 
by  the  party  to  be  charged  thereby,  will  not  be  considered 
equivalent  to  actual  performance.* 

9.  The  freight,  if  an  agreed  sum,  will  be  due,  or  damages 
will  accrue,  if  delivery  is  prevented  by  the  default  or 
wrongful  act  of  the  freighter,  or  by  his  dispensing  with  per- 
formance.' But  if  the  voyage  is  performed  and  the  cargo  landed, 
the  freight  cannot  be  recovered,  if  the  voyage  was  illegal,* 
nor  if  both  parties  to  the  contract  are  prevented  performance 
by  a  superior  power,  or  it  becomes  impossible  or  unlawful.* 

10  An  interruption  of  the  regular  course  of  the  voyage 
happening,  without  the  fault  of  the  owner,  does  not  deprive 
him  of  his  freight,  if  the  ship  afterwards  proceed  to  the  place  ot 
destination,  as  in  the  case  of  capture  and  recapture.* 

"  The  contract  for  the  conveyance  of  merchandise  is  in  its  nature  an 
entire  contract,  and,  unless  it  be  completely  performed  by  the  delivery  of  the 
goods  at  the  place  of  destination,  the  merchant  will  in  general  derive  no  benefit 
from  the  time  and  labour  expended  in  a  partial  conveyance,  and  consequently 
be  subject  to  no  payment  whatever,  although  the  ship  may  have  been  hired 
by  the  month  or  week." 

If  the  delivery  is  temporarily  prevented  or  rendered  impossible, 
by  the  consignee,  the  shipowner  must  still  be  ready  and  willing  to 
deliver,  unless  the  consignee,  by  notice  express  or  implied,  has 
waived  the  necessity  of  performance  and  absolved  the  carrier  from 
the  obligation  imposed  by  his  contract,  or,  in  other  words,  has 
voluntarily  dispensed  with  its  execution^  On  the  other  hand,  an 
interruption  of  the  regular  course  of  the  voyage  happening  without 
the  fault  of  the  owner,  and  from  an  excepted  cause,  does  not  deprive 
him  of  his  freight,  if  the  ship  afterwards  proceed  with  the  cargo  to 

*  Paradine  v.  Jane,  Aleyn,  26 ;  Williams  v.  Lloyd,  Sir  W.Jones,  179 ;  Molloy,  Bk.  2, 
ch.  4,  8.  13  ;  Abb.  on  Ship.,  427  ;  De  Medeiros  v.  Hill,  8  Bing.,  231  ;  5  Car.  &  P.,  182  ; 
Barret  v.  Dutton,  4  Camp.,  333  ;  Blight  v,  Pat-e,  3  B.  &  P.,  295,  n.  ;  Byrne i^.  Pattinson, 
Abb.  OQ  Ship.,  335,  n.  ;  Hills  v,  Sughruc,  15  M.  &  W.,  253 ;  Cook  v.  Jennings,  7T.  R., 
381.  Sec  Rules  36  &  37,  p.  262,  ante.  As  to  the  interference  of  courts  of  equity  to 
mitigate  this  hardship,  see  i  Eq.  C.  Ab.,  374 ;  Mil.  v,  Stafford,  2  Vern.,  21a 

*  Smith  V.  Wilson,  8  East,  437 ;  Storer  ».  Gordon,  3  M.  &  S.,  308 ;  Paradine  v. 
Jane,  Aleyn,  26 ;  Hotham  v,  E.  Ind.  Co.,  i  T.  R. ,  638 ;  Gibbon  v.  Mendez,  2  B.  &  A..  17. 

>  2  Co.  Littl,  206 ;  Abb.  on  Ship.,  317,  319  ;  Cook  ».  Jennings,  7  T.  R.,  381,  385, 

Er  Lawrence,  J.  ;  Jones  v.   Barkley,  Doug.,  684 ;    Rawson  v.  Johnson,  i  East,  203  ; 
otham  V,  E.  Ind.  Co..  i  T.  R.,  638  ;  The  Soblomsten,  i  L.  R.,  A.  &  E.,  293  ;  Elwell 
V,  Skiddy,  8  Hun.,  73  (Am.),  1876. 

*  Blanck  v,  Solly,  I  B.  Moore,  531 ;  MuUer  v.  Gemon,  3  Taunt.,  394.  But  if  the 
delivery  could  be  peiformed  without  illegality,  it  would  suffice,  and  must  be  complied 
with ;  Waugh.v.  Morris,  8  L.  R.,  Q.  B.,  202. 

*  Seep.  255,  and  Rules  36,  37,  p.  262,  ante ;  Cunninghams.  Dunn,  3  C.  P.  D.,  443  ; 
Ford  V.  Cotesworth,  5  L.  R.,  Q.  B.,  544;  4  /^.,  127  ;  Barret  v.  Dutton,  4  Camp.,  333  » 
Lord  Clifford  v.  Watts,  5  L.  R.,  C.  P.,  577  ;  BaUy  v.  De  Ciespigny,  4  L.  R.,  Q.  B.,  180, 
185;  Howell  V.  Couplanci,  i  Q.  B.  D.,  258 ;  but  see  p.  305,  n.  8,  anfe.  Rule  12,  p.  354, 

post ;  Abb.  on  Ship.,  427. 

*  Abb.  on  Ship.,  273  ;  Hadley  v.  Clark,  8  T.  R.,  259 ;  Blight  v.  Page,  3  B.  &  P., 
295,  n. ;  The  Race  Horse,  3  C.  Rob.,  Ad.,  131  ;  Beale  v,  Thompson,  3  Bos.  &  P.,  420, 
430;  The  Nathaniel  Hooper,  3  Sumn.  (Am.),  542,  559 ;  Pais,  on  Ship.,  vol.  I,  233  ; 
Moorsom  v.  Greaves.  2  Camp.,  627  ;  Bell  v.  Puller.  2  Taunt.,  285  ;  12  East,  496,  n. 

'  Duthie  V.  Hilton,  4  L.  R.,  C.  P.,  138;  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134  ; 
Dakin  v.  Oxley,  33  L.  J.,  C.  P.,  115  ;  15  C.  B.  (N.  S.),  646,  664;  Frost  v.  Knight,  7 
L.  R.,  Ex.,  Ill ;  Hochster  v.  De  la  Tour,  22  L.  J.,  Q.  B.,  455  ;  2  E.  &  B.,  678;  Danube 
&  Black  Sea  Co.  v,  Xenos,  31  L.  J.,  C.  P.,  284 ;  13  C.  B.  (N.  S.),  825. 
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the  place  of  destination,  as  in  the  case  of  an  embargo,  necessary 
deviation,  capture  and  recapture,  or  otherwise.* 

*' Although  the  delivery  of  goods  at  the  place  of  destinadon  is  in  general 
necessary,  to  entitle  the  owner  to  the  freight,  yet  with  respect  to  living  animals, 
whether  men  or  cattle,  which  may  frequendy  die  during  the  voyage  without  any 
fault  or  neglect  of  the  persons  bdonging  to  the  ship,  it  is  said  ^  that  if  there  be 
no  express  agreement  whether  the  freight  is  to  be  paid  for  the  lading,  or  for  the 
transporting  them,  freight  shall  be  paid  as  well  for  the  dead  as  for  the  living  ; 
if  the  agreement  be  to  pay  freight  for  the  lading  them,  their  death  certainly 
cannot  deprive  the  owners  of  the  freight ;  but  if  the  agreement  be  to  pay  freight 
for  transporting  them,  then  no  freight  is  due  for  those  that  die  on  the  voyage 
because  as  to  them  the  contract  is  not  performed.''' 

The  fact  that  freight  is  due  upon  an  entire  contract  of  carriage, 
and  IS  dependent  on  the  performance  of  the  acts  of  carriage  and 
delivery,  leads  apparently  to  the  logical  conclusion  that  a  payment 
made  in  advance,  and  which  is  independent  of  the  carriage,  is  not 
properly  freight.  But,  as  far  back  as  the  reign  of  Charles  II.,  it  was 
decided  that,  if  such  advance  is  nominally  freight,  its  pre- 
payment, although  independent  of  the  contract  of  carriage  and  of 
the  voyage,  was  in  fact  an  absolute  payment  made  to  the  shipowner 
by  the  charterer  on  his  own  risk,  with  a  full  knowledge  of  the  facts 
on  which  it  was  paid,  and  in  the  event  of  casualty  to  the  vessel, 
or  its  loss,  it  could  not  be  recovered  back.  The  case  is  reported 
in  Shower,  and  the  ruling  is  stated  as  follows : — 

1.  Freight  is  the  mother  of  wages ;  and  wheresoever  freight 
is  due,  wages  is  so. 

2.  If  a  ship  be  lost  before  it  come  to  a  delivering  port, 
no  freight  nor  wages  is  due ;  if  lost  afterwards,  it  is  due  to  the 
last  delivering  port. 

3.  Advance  money  paid  before,  if  in  part  of  freight^  and 
named  so  in  the  charter-party^  although  the  ship  be  lost  before  it 
come  to  a  delivering  port,  yet  wages  are  due  according  to  the 
proportion  of  the  freight  paid  before ;  for  the  freighters  cannot 
have  their  money .^ 

Acting  on  this  last  dictum  or  decision,  the  English  courts,  notwith- 
standing some  apparently  conflicting  decisions  and  opinions,^  have 
continuedtodifTer  fromthegeneral,ifnotfromuniversal,law,*  and  have 
maintained  that  freight,  if  prepaid  or  advanced,  cannot  be  recovered 
back,  if  the  ship  is  lost  before  arriving  at  a  delivering  port    The ' 

^  Abb.  on  Ship,  273 ;  The  Race  Horse, li^.  sup. ;  Hoppers.  Bumeas,  i  C.  P.  D.,  137. 
'  Molloy,  Bk.  2,  ch.  4,  s.  8;  Beawes,  Lex.  Mer.,  6th  ed.,  190 ;  Dig.,  14, 3, 10 ;  Roccus, 
nn.  76,  77,  78. 

»    \bb.  on  Ship.,  274;  Roccus,  nn.  76,  77;  Moffat  v.  E.  India  Co.,  10  East,  468. 

*  Show,  ▼ol.  2,  case  271 5  i  Sid.,  236 ;  De  Silvale  v,  Kendall.  4  M.  &  S.,  42;  Hicks 
V.  Shield,  7  El.  B.,  633  ;  Allison  v.  The  Bristol  Marine  Jus.  Co. ;  i  App.  C,  218  ; 
Fiavcs  V.  Worms,  34  L.  J.,  C.  P.,  274;  19  C.  B.  (N.  S.),  159. 

^  Mashiterr.  Bailer,  i  Camp.,  84,  per  Ld.  Ellenborough,  C.J. ;  Lemanv.  Gordon, 
8  C.  &  P.  392,  per  Ld.  Abingcr;  Byrne  v.  Schiller,  6  L.  R.,  Ex.,  20,  319,  325,  per 
Sir  A.  Cockbum,  C.  T. 

*  Roccus,  Note  80,  "  If  paid  in  advance,  freight  may  be  recovered  back ;"  Watson  v. 
Dnvkinck,  3  Johns,  335,  ^39,  per  Kent,  C.J.  j  Grig^  v.  Austin,  3  Pick.,  20;  Pitman 
V.  Hooper,  3  Somn.,  50,  00,  per  Story,  J.;  Benner  zTEquitable  Ins.  Co.,  6  Allen,  222 ; 
Code  de  Commerce,  s.  302  ;  Valin,  Com.  surTOrd.,  vol.  i,  661 ;  Bedarride,  C<»n.  on 
the  Code  de  Commerce,  vol.  2,  p.  436 ;  the  Italian  Code,  Art.  409 ;  the  German  do., 
Alt.  618;  Dutch,  Art  482;  Parsons  on  Ship.,  vol.  i,  211 ;  Cleinc,  Us  et  Coutomet 
de  la  Mer,  p.  42 ;  Pothier,  Ch.  Partie,  n.  63 ;  Straccha  de  Nay*,  3,  p.  24 ;  Roocns,  n.  80. 
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original  policy  of  this  judgment,  or  the  foundation  in  principle,  if  it 
had  one,  and  is  not  a  misapprehension  of  the  reporter,  it  would 
be  difficult  to  trace.  The  reasons  assigned  in  the  report,  that 
'*  freight  is  the  mother  of  wages,"  and  that  wages  were  paid  out 
of  the  advance  freight,  which  had  some  colour  of  convenience, 
no  longer  exist,  as  provisions  are  made  by  statute  for  the  payment 
of  wages  by  the  insurers  in  the  event  of  the  loss  of  the  ship.^  It 
may  have  been  that  it  was  considered  money  at  risk  on  the  voyage, 
paid  with  a  full  knowledge  of  the  risk,  and  so  not  recoverable  ;  but, 
whatever  the  reason,  it  seems  quite  unintelligible  that  it  should  be 
left  to  some  accidental  expression  in  a  charter-party  or  bill  of  lading 
to  decide  whether  money  advanced  by  the  charterer  to  the  ship- 
owner in  contemplation  of  a  particular  voyage,  and  upon  that  con- 
sideration, should  or  should  not,  in  the  event  of  casualty  to  the  ship, 
be  a  lost  payment.  If  the  prepayment  or  advance  is  on  goods  lost  or 
not  lost,  or  is  an  advance  for  ship's  necessities,  or  a  mere  loan,  the 
charterer  may  recover  it  back.  If  it  is  an  advance  of  freight,  one 
guinea  on  the  riglit  and  true  delivery  of  the  cargo  and  one 
guinea  in  advance  on  signing  the  bills  of  lading,  if  the  ship  is  lost 
the  payment  is  lost  too.  It  may  be  insured  as  freight  by  the  party 
advancing  it,  and  the  loss  may  be  partially  or  entirely  mitigated  to 
him,  by  removing  the  burden  to  the  shoulders  of  the  insurer,  but 
this  arrangement  may  be  considered  a  mode  of  avoiding  injustice 
rather  than  of  executing  justice.  On  the  one  hand  a  shipowner,  by 
accepting  or  receiving  bills  in  payment  which  subsequently  prove 
worthless,  may  lose  his  lien  for  carriage,  demurrage,  and  breaches  of 
the  charter-party,  and  on  the  other  the  charterer,  by  a  pre- 
payment "  in  part  of  freight,  and  named  so  in  the  charter-party," 
may  lose  his  money  and  his  goods,  if  the  voyage  cannot  be  performed. 
Advance  or  prepaid  freight  may  be  insured ;  a  loan  cannot, 
either  by  the  owner  or  the  charterer.  Thus  a  stipulation  that  the 
merchant  is  to  insure  the  amount  has  been  considered  almost 
conclusive  that  it  is  not  a  loan  on  the  security  of  freight  to  be 
earned,  but  an  advance  of  freight^  The  terms  of  repayment 
are  of  course  an  element  of  consideration,  but  may  be  consistent 
with  the  loan  retaining  the  legal  incidents  of  freight*  The  not 
unusual  stipulation  for  "  the  captain  to  be  supplied  with  cash  for 
ship's  use"  has  been  held  a  loan,  there  being  no  implication  of  its 
being  an  advance  of  freight,  and  as  a  loan  recoverable  on  the  final 
settlement  of  accounts.*  And  the  law  ordinarily  will  not  imply, 
that  a  bare  advance  is  a  part  payment  on  account  of  freight,  unless 
that  intention  is  expressed  clearly,*  and  the  mere  fact  that  payments 

*  Sailors  can  now  recover  their  wages  if  no  freight  is  earned  ;  M.  S.  Act,  1854,  ss.  181, 
185  ;  as  to  the  law  prior  to  May,  1855,  see  The  Minerva,  i  Hagg.,  347  ;  The  Juliana,  2 
Doidi.,  504 ;  and  if  the  ship  is  wholly  lost,  can  claim  from  the  owners  part  of  the  insurance 
money  up  to  the  time  of  loss  ;  m  re  Dawson,  17  L.  T.,  100. 

«  Hicks  V.  Shield,  7  E.  &  B.,  633  ;  26  L.  J.,  Q.  B.,  205  ;  Frayesr.  Worms,  34  L.  J., 
C.  P.,  274;  19  C.  B.  (N.  S.),  159 ;  Hall  v.  Janson,  4  E.  &  B.,  500. 

*  Allison  V,  The  Bristol  Marine  Ins.  Co.,  I  App.  C.,  209, 

*  Manfield  v.  Maitland,  4  B.  &  A.,  582,  587,  per  Holroyd,  J. 

*  Saunders  v.  Drew,  3  B.  &  Ad.,  445,  450 ;  De  Silvale  v,  Kendall,  4  M.  &  S.,  37, 
40;  Andrew  v,  Moorhouse,  5  Taunt.,  435. 
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are  to  be  made  at  the  port  of  shipment  before  the  arrival  of  the 
ship  at  her  port  of  discharge  by  the  shipper,  and  are  described  as 
"  freight"  in  the  bill  of  lading,  will  not  necessarily  make  it  freight. 
.  It  is  considered  money  which  has  been  paid  for  taking  the  goods  on 
board,  and  not  for  carrying  them  :  ^  these  payments  being  freight 
as  to  some,  but  not  as  to  all,  its  incidents ;  and  it  has  been  said 
that  the  courts  will  not  assist  the  shipowner  to  retain  possession 
of  advance  freight  except  on  words  of  positive  contract,  "  or  by 
words  not  express,  but  sufficiently  intelligible  to  that  end."  * 

In  point  of  fact  the  Courts  for  about  200  years  appear  to 
have  struggled  to  give  effect  to  the  dictum  contained  in  Shower, 
in  spite  of  the  expressed  opinion  and  dissent  of  various  judges, 
and  have  been  led  into  sf>eculations  and  decisions  of  considerable 
refinement  in  the  effort  to  make  their  injustice  as  little  unjust 
as  possible.'  Prepayment  of  the  carriage  by  the  shipjjer  at  the 
port  of  shipment  has  thus  been  considered  to  prove  that  a  pay- 
ment, which  was  clearly  made  on  the  consideration  of  undertaking 
the  carriage  of  the  goods,  was  not  freight ;  and  "  freight  payable  one 
month  after  sailing,  ship  lost  or  not  lost,"  and  not  until  ten  days 
after  delivery  of  the  goods,  has  equally  been  held  not  to  be  freight.* 
But  money  paid  for  hire,  not  dependent  on  the  carriage  of  goods, 
but  on  the  burthen  of  the  ship,  payable  in  advance  from  month  to 
month,  and  in  the  event  of  the  loss  of  the  ship  to  the  time  of 
her  loss,  was  declared  to  be  freight,  and  not  hire  or  rent  merely,* 
although  independent  of  the  carriage  of  goods  and  also  of 
delivery.  And  an  insurable  advance  of  iJ^ 1, 200  made  to  the  master, 
"  to  be  deducted  from  the  freight  on  settlement  thereof,"  was  held 
to  be  recoverable,  as  well  as  the  balance  of  the  whole  charter-party 
freight,  by  the  shipowner  from  the  freighter  who  had  promised  to 
pay  it  in  advance,  but  had  retained  it,  as  being  a  payment  on 
account  of  freight,®  although  in  no  sense  dependent  on  the  voyage 
to  be  performed — the  test  suggested  by  Lord  Ellenborough  as 
determining  its  character  as  freight.^ 

Freight  which  is  to  be  paid  at  the  port  of  departure,  and  irre- 
spective of  the  arrival  of  the  goods  at  the  port  of  destination,  or 

^  Kirchner  v.  Venus,  12  Moo.  P.  C.  C,  361,  390,  per  Lord  KiDgsdown  ;  Tamvacu  v, 
Simpson,  I  L.  R.,  C.  P.  (Ex.  Ch.).  303. 

'  De  Silvale  v,  Kendall,  4  M.  &  S.,  37,  42,  per  Lord  Ellenborougfa,  CJ.  ;  Manfield 
V.  Maitland,  4  B.  &  A.,  582,  584,  "by  clear  and  explicit  words,'*  per  Abbott,  C.J.  ; 
Saunders  v.  Drew,  3  B.  &  Ad.,  445 ;  Mashiter  v.  Buller,  I  Camp',  85. 

^  Kirchner  v.  Venus,  ib,  sup,;  Byrne  v.  Schiller,  6  L.  R.,  Ex.,  20,  319 ;  Jackson  v, 
Isaacs,  3  H.  &  N..  405;  Blakey  v.  Dixon,  2  B.  &  P.,  321 ;  Mashiter  v,  BuUer, 
I  Camp.,  84.     See  Pitman  v.  Hooper,  3  Sumn.  (Am.)»  50,  66,  per  Story,  J. 

*  How  V,  Kirchner,  li  Moo.  P.  C.  C,  21  ;  Kirchner  v,  Venus,  ib,  sup,;  Lucas  v. 
Nockells,  4  Bing. ,  729 ;  Schooner  Volunteer,  i  Sumner,  50,  contra ;  Certain  Logs  of 
Mahogany,  2  Sumn.,  589.  ib, 

*  De  Silvale  V.  Kendall,  4  M.  &  S.,  37  ;  Andrew  v.  Moorhouse,  5  Taunt,  435; 
Frayes  v.  Worms,  34  L.J.,  C.  P.,  274 ;  19  C.  B.  (N.  S.),  159. 

*  Byrne  v,  Schiller,  6  L.  R.,  Ex.,  20,  319;  Hicks  v.  Shield,  26  L.  J.,  Q.  B.,  205 ; 
7  E.  &  B.,  633.  The  same  rule  applies  to  passage  money,  which  is  similar  to  freight ; 
Mulloy  V.  Bticker,  5  East,  316  ;  Gillan  v,  Simpkin,  4  Camp.,  241 ;  but  see  Leman  v, 
Gordon,  8  C.  &  P.,  392,  contra. 

'  De  Silvale  v.  Kendall,  4  M.  &  S.,  37,  p.  42;  Blakey  v,  Dixon,  ib.  supra  ;  Mashiter 
V,  Buller,  ib,  supra. 
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their  delivery,  loses  one  of  the  attributes  of  freight,  and  may  be 
recovered,  although  the  goods  never  arrive  and  are  never  delivered  ;  * 
but  if  the  freight,  though  payable  at  the  port  of  departure,  is  made 
to  be  dependent  on  the  delivery  of  the  goods,  it  cannot  be  sued  for 
or  recovered,  except  in  the  ordinary  manner  after  delivery ;  and 
cannot,  if  prepaid,  be  recovered  back.*  This,  it  is  true,  conflicts 
with  the  specific  decision  cited,  which  it  seems  impossible  to 
reconcile  with  the  main  current  of  authority.  Apart  from  this 
ruling,  the  earlier  cases  seem  to  establish  the  following  propositions, 
viz. :  That  a  payment  which  is  dependent  on  the  carriage  and 
delivery  of  goods  is  freight ;  and  freight,  if  prepaid,  cannot  be 
recovered  back.  Although  the  freight  is  payable  at  the  port  of 
departure,  and  not  at  the  port  of  destination,  it  is  not  the  less 
freight.  If  it  is  dependent  on  carriage  and  delivery,  it  can  only  be 
recovered  by  the  shipowner  when  he  has  completed  his  contract 
and  delivered.  If,  on  the  other  hand,  a  payment  is  made  by  the 
charterer  which  is  independent  of  the  contract  of  carriage,  and 
which,  though  called  "  freight,"  is  in  truth  a  payment  made  on  the 
consideration  of  "shipment"  only,  then  such  payment  can  be 
recovered  back,  for  it  is  not  freight  in  any  proper  sense,  though 
called  so.  This  last  proposition  may  be,  in  truth,  the  explanation 
of  Mashiter  v,  Buller,  which,  if  we  substitute  the  word  payment 
for  freight,  may  be  still  considered  law,  and  in  accordance  with  the 
other  authorities.' 

The  ordinary  rule  of  English  law,  that  money  paid  on  a  con- 
sideration which  has  failed,  or  on  an  entire  contract  which  has 
not  been  performed,  can  be  recovered  back,  is  in  truth  wholly 
disregarded  as  to  freight,  and  the  rule  stands  precisely  inverted, 
viz.,  that  if  a  prepayment  is  made  which  is  dependent  on 
the  performance  of  the  voyage  and  the  carriage  and  delivery  of 
the  goods,  then  if  the  ship  is  lost  and  the  goods  are  not  delivered, 
and  the  contract  is  never  performed,  so  much  as  has  been  prepaid  for 
its  performance  is  lost  to  the  charterer,  and  cannot  be  recovered 
back.*  If  no  prepayment  is  made,  the  shipowner  cannot  recover 
from  the  charterer  ;  for  it  is  freight  proper,  and  has  not  been  earned.* 
If  a  payment  is  made  in  advance  which  is  neither  expressly  nor 


*  Blakey  v.  Dixon,  2  B.  &  P.,  321  5  Andrew  v,  Moorhouse,  5  Taunt,  435  ;  Mulloy  v. 
Backer,  5  £ast,  316. 

»  Mashiter  v,  BuIIer,  i  Camp.,  84.  The  sUtement,  that  "if  the  charterers  had 
paid  the  freight  upon  the  shipment  of  the  goods  they  might  have  recovered  every  penny 
of  it  back  a^in,  *  is  clearly  irreconcilable  with  the  general  current  of  authority.  See 
remarks  of  Gibbs,  C.J.,  in  Andrew  v.  Moorhouse,  ib,  supra^  at  pp.  437-38.  The  remarks 
of  Brett,  J.,  in  the  case  cited  infra^  suggest  some  inaccuracy  in  the  report :  the  above 
statement  of  the  law  could  not  be  correct. 

•  Allison  V,  Bristol  Marine  Ins.  Co.,  1  App.  C,  209,  218,  per  Brett,  J. 

*  De  Silvale  v,  Kendall.  4  M.  &  S.,  37 ;  Saunders  v.  Drew,  3  B.  &  Ad.,  445  ;  Hall 
V,  Janson,  4  E.  &  B.,  500 ;  Hicks  v.  Shield,  7  E.  &  B.,  933 ;  Frayet  v.  Worms,  34  L.  J., 
C.  P., 274 ;  Byrne  v,  Schiller,  6 L.  R.,  Ex  ,  20,  319 :  Tamvaco v. Simpson,  i  L. R,  C.  P., 
363 ;  Kirchner  v.  Venus,  12  Moo.  P.  C.  C,  361  ;  Watson  v.  Shankland,  2  L.  R.,  H.  ot 
L  Sc.,  304. 

•  Mashiter  z^.  Buller,  I  Camp.,  84;  Blakey  v,  Dixon,  2  B.  &  P.,  321 ;  Andrew  r. 
Moorhouse,  H,  supra;  Clarke  9.  De  Druisina,  cited  i  Marsh.,  123. 
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impliedly  "  freight,"  but  a  loan,  it  may  be  recovered  back  if  the 
ship  is  lost^  The  rule  is  limited  to  freight  specifically.  It  is  com- 
petent to  the  contracting  parties  to  declare,  that  a  payment,  which 
does  not  depend  on  the  performance  of  the  voyage,  may  still  be 
regarded  and  dealt  with  as  freight,  and  be  subject  to  this  condition 
of  loss  by  prepayment.  On  the  other  hand,  the  parties  may,  if  tliey 
please,  similarly  stipulate  "  by  express  words,  or  by  words  not  express 
but  sufficiently  intelligible,"  that  the  advance  is  a  loan  to  be  repaid.* 

Freight  strictly  so  called  cannot  be  recovered  till  earned  ;  but  a 
payment  for  taking  goods  on  board,  or  a  payment  which  may  be 
called,  but  which  is  not,  freight,  may  be  sued  for  and  recovered  by 
the  shipowner  if  the  goods  are  not  carried.'  And  the  word  "freight" 
may  be  ambiguous,  and  express  either  a  loan  or  freight  proper,  the 
question  whether  it  is  freight  being  discoverable  only  from  the 
charter-party  and  the  intention  of  the  parties.  If  the  charter-party 
is  silent,  the  freight  must  be  earned  before  it  is  due.* 

The  rules  by  which  this  intention  has  been  arrived  at,  in  specific 
cases,  or  the  reasons  assigned  in  the  reported  cases,  have  certainly 
been  contradictory.  Thus  monthly  hire,  independent  of  the 
delivery  of  goods,  was  in  one  case  decided  to  be  "  freight."*  In 
another  instance  where  one-half  of  the  freight  was  to  be  paid  in  cash 
on  unloading  and  right  delivery,  and  the  remainder  by  bill,  and 
the  captain,  who  was  **  to  be  supplied  with  cash  for  the  ship's  use," 
had  drawn  a  bill  accordingly,  which  was  duly  paid  by  the  charterer, 
it  was  held  that  the  freighter  could  recover  it  from  the  owner  as  a 
debt,  and  that  it  was  not  freight,  and  that  the  charterer  had  no 
insurable  interest  in  it.  The  court  presided  over  by  Abbott,  C.J., 
considered  that  nothing  short  of  the  clear  and  explicit  words  of  the 
charter-party  in  De  Silvale  v.  Kendall  would  suffice  to  make  an 
advance  freight®  In  Hall  v.  Janson  ^  the  advance  was  certainly 
freight,  "  and  was  also  subject  to  the  risk  of  the  said  voyage."  But 
in  a  subsequent  case  "  cash  advanced  for  ship's  disbursements,  free  ot 
interest,  but  subject  to  insurance  and  commission,  in  full  of  all  port 
charges  and  pilotages  as  customary,"  was  declared,  being  insurable, 
to  be  freight* 

The  question  of  advance  freight  frequently  becomes  of  moment 

1  De  SUvale  v.  Kendall,  4  M.  &  S  ,  37 ;  Hicks  v.  Shield,  7  £.  &  B.,  633  ;  Allison 
V  The  Bristol  Marine  Ins.  Co.,  i  App.  C.,  209  ;  Blakejr  v,  Dixon,  2  B.  &  P.,  321 ; 
Andrew  v,  Moorhouse,  5  Taunt.,  435 ;  Manfield  v.  Maitland,  \  B.  &  A.,  582. 

*  De  Silvale  v.  Kendall,  4  M.  &  S.,  37,  42,  44.  The  argumeni  in  this  case,  and  the 
judgment  of  Le  Blanc,  J.,  offer  the  most  intell^ble  excuse  for  the  rule  'hat  can  be  given, 
viz.,  thai  if  parties  agree  to  pay  freight  without  knowing  whether  it  will  ever  become  due 
or  not,  they  can.  The  payment  is  absolute  (being  made  without  any  exception  of  sea 
risk  or  the  act  of  God),  to  the  shipowner,  who  is  absolved  from  earning  it,  by  the  act  of  God 
and  the  excepted  perils;  Atwood  v.  Sellar,  4  Q.  B.  D.,  342,  358 ;  Rankin  v.  Potter,  6 
L.  R.,  H.  ofL.,  83. 

'  Blakey  v.  Dixon,  2  Bos.  &  P.,  321 ;  Andrew  v,  Moorhouse,  5  Taunt.,  435 ;  i 
Marsh.,  122. 

*  De  Silvale  v,  Kendall,  4  M.  &  S.,  37  ;  Andrew  v.  Moorhouse,  «*.  fu^a ;  Jackson 
V.  Isaacs,  3  11.  4  N.,  405.  •Saunders  v.  Drew,  3  B.  &  Ad.,  445. 

*  Manfielw  v.  Maitland,  4  B.  &  A.,  582.  '  4  EI.  &  B..  500. 

8  Hicks  V.  Shield,  7  E.  &  B.,  633;  Frayes  v.  Worms.  19  C.  B.  (N.  S.),  159  ;  Watson 
V,  Shankland,  2  L.  R.,  Sc.  Ap.,  304  ;  Byrne  v.  Schiller,  6  L.  R.,  Ex.,  20,  319. 
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in  reference  to  the  lien  ;  but  before  considering  the  lien  of  the  ship- 
owner it  will  be  as  well  to  deal  with  the  cases  in  which  "  a  partial 
payment  of  freight  may  be  claimed,  or  on  those  exceptions  to  the 
rule  that  it  is  an  entire  contract,"  which  are  said  to  be  "founded  upon 
principles  of  equity  and  justice,  as  applicable  to  particular  circum- 
stances."^ 

Ordinarily,  if  a  shipowner  has  carried  goods  the  entire  voyage, 
and  is  accidentally  prevented  from  delivering  at  the  last  moment, 
he  is  not  entitled  to  any  freight.*  But  if  he  be  hindered  as  to 
part  by  an  excepted  peril,  as  by  wreck  or  restraint  of  princes,  he  is 
entitled  to  claim  freight  for  the  goods  delivered,  the  contract  being 
held  to  be  divisible,  and  entirely  defeated  as  to  the  part  executory.' 
But  if  the  shipowner  be  prevented  by  the  act  of  the  charterer  from 
earning  his  freight,  he  is  entitled  to  recover  the  whole  sum  agreed* 

Where  the  consignee,  or  freighter,  voluntarily  receives  the 
goods  carried,  at  a  place  short  of  that  which  has  been  appointed 
for  their  delivery,  the  carrier  is  entitled  to  a  just  proportion  of  his 
freight,  according  to  distance.*  But  if  the  carrier,  being  ready  and 
willing,  offers  to  complete  the  transit,  he  is  entitled  to  his  full 
freight.*  If  the  carrier  is  not  willing  to  complete  his  contract,  and 
rescinds  it,  and  the  consignee  receives  the  goods,  not  voluntarily, 
but  to  prevent  a  greater  loss,  no  freight  is  earned.  And  the 
shipowner  is  not  entitled  to  his  freight,  unless  he  has  earned  it, 
or  is  prevented  earning  it  by  the  charterer  or  his  servants  or  agents, 
or  a  new  contract  has  been  entered  into  dispensing  with  the  eamingJ 

One  of  the  earliest  instances  of  a  mitigation  of  the  hardship 
involved  in  the  indivisibility  of  the  contract  of  carriage,  decided 
that  an  apportionment  of  freight  might  take  place  when  the  master 
of  the  ship,  by  reason  of  some  disaster,  has  entered  a  port  short  of 
that  of  destination,  and,  being  unable  to  complete  the  voyage, 
the  freighter  accepted  the  goods  voluntarily.*  In  such  a  case 
the  provision  of  the  ancient  maritime  law  was  that  freight  should  be 
paid,  according  to  the  proportion  of  the  voyage  performed,  pro  rata 
itineris  peractiy  and  this  salutary  rule  of  the  maritime  law  was  then 

*  Abb.  on  Ship.,  273. 

2  Duthie  V.  Hilton,  4  L.  R.,  C.  P.,  138 ;  Paynter  v,  James,  2  L.  R.,  C.  P.,  348 ; 
Hopper  V,  Burness,  x  C.  P.  D..  137,  143,  per  Lindley,  J.  ;  Alwood  v.  Sellar,  4  Q.  B.  D., 
342 ;  Tate  v.  Meek,  8  Taunt.,  280;  Yates  v.  Railston,  iV/.,  293. 

5  Christy  v.  Row,  i  Taunt.,  300. 

*  Luke  V.  Lydc,  2  Burr,  882,  p.  887,  per  Lord  Mansfield  ;  Lutwidge  v.  Grey  ;  Abb. 
on  Ship.,  307;  Cookz^.  Jennings,  7  T.  R.,  381,  38,  per  Lawrence,  J. ;  The  Soblom- 
sten,  I  L.  R.,  A.  &  £.,  297 ;  Cargo  ex  Galam,  2  Moo.  P.  C.  C,  216,  and  cases  n.  5,  inf. 

*  Luke  V,  Lyde,  2  Burr,,  882  ;  i  W.  Bl.,  190,  as  Luke  v.  Lloyd  ;  Cook  v,  Jennings, 
7  T.  R.,  381  ;  Hunter  v.  Prinsep,  xo  East,  378  ;  The  Soblomsten,  ib.  sup.;  Vlierboom 
V.  Chapman,  13  M.  &  W.,  238 ;  Metcalfe  v.  Britannia  Ironworks  Co.,  i  Q.  B.  D.,  613 ; 
2  ib.,  423 ;  Hopper  v.  Burness,  I  C.  P.  D.,  137. 

*  Hunter  v.  Prinsep,  ib.  sup.y  and  cases  in  n.  5,  ante.  See  also  London  andN.  W.  R. 
Co.  V.  Bartlett,  31  L.  J.,  Ex.,  92  ;  7  H.  &  N.,  400  ;  Cork  Distilleries  Co.  v.  Gt.  South. 
&  W.  Rl.  Co.,  7  L.  R.,  H.  of  L.,  269. 

7  Osgood  V.  Groning,  2  Camp.,  466 ;  Hunter  v.  Prinsep,  10  East,  378,  394,  per  Lord 
EUenborough ;  The  Gratitudine,  3  Rob.,  Ad.,  240;  The  Soblomsten,  ib.  sup.;  Liddard 
V.  Lopes,  10  East,  526  ;  Hopper  v.  Burness,  I  C.  P.  D.,  137. 

*  Abb.  on  Ship.,  307  et  seq. ;  Lutwidge  v.  Grey,  H.  of  L.,  1733 ;  ^^^^^  ^'  ^y^«»  ^ 
Burr.,  882. 
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partially  adopted  by  the  court,  and  has  since  been  acquiesced  in 
and  affirmed.^ 

The  freighter  must  take  all  the  goods  or  none  ;  he  cannot  take 
some  and  reject  the  rest,  and  pick  and  choose  what  he  likes.^ 
And  where  there  is  a  capture  without  the  master's  default,  he  is 
entitled  to  his  freight  up  to  the  time  of  capture,  if  the  freighter 
can  and  will  voluntarily  accept  the  goods  ;  and  if  by  any  excepted 
peril  the  master  is  prevented  carrying  them  on,  and  the  freighter 
or  consignee  voluntarily  accepts  them,  freight  is  due  pro  rata? 

The  lien  on  the  goods  carried,  as  a  security  for  the  freight  and 
to  enforce  its  payment,  seems  as  old  and  as  well  established  as  the 
right  to  the  payment  itself.*  Whether  it  arose  originally  from  a 
recognition  of  the  fact  that  the  maritime  and  land  carrier  were 
entitled  to  the  same  privileges,*  or  was  in  its  origin  a  maritime  lien, 
or  merely  grew  out  of  a  trade  usage,  as  has  been  suggested,®  has  never 
been  definitively  determined.  It  exists,  not  merely  for  an  improved 
value  realized  by  the  time  and  labour  consumed  upon  the  article  to 
be  carried,  but  arises,  it  has  been  suggested,  owing  to  the  entirety 
of  the  contract  upon  the  shipment  of  the  goods,  and  then  attaches 
for  the  freight  to  be  earned  in  the  future  by  the  carriage  of  the 
goods.^  It  is  not  a  maritime  lien  proper,  "  and  is  not  in  strictness 
either  2^  jus  in  re  or  ^jus  ad  rem,  but  is  simply  a  right  to  possess  and 
retain  property  until  some  charge  attaching  to  it  is  paid  or  dis- 
charged."® An  ordinary  lien  does  not  attach  till  the  moifcy  which 
it  secures  has  become  due,^  and  in  this  respect  there  is  some 
authority  for  declaring  that  the  shipowner's  lien  differs  from  that 
of  the  ordinary  carrier.*®  But  it  would,  perhaps,  be  more  correct  to 
say,  that  the  lien  for  freight  proper  is  an  ordinary  possessory  lien, 
specific  in  its  character,  dependent  on  possession,  and  attaching 
only  on  freight  earned  (wholly  or  in  part)  ;  the  law  going  no 
furtiier  than  to  justify  a  shipowner  in  retaining  goods  once  shipped 

*  Abb.  on  Ship.,  p.  303 ;  Monumenta  Juridica,  v.  2,  pp.  215,  437 ;  v.  3,  pp.  9,  31 ; 
V.  4,  pp.  71,  Id,  269,  421 ;  Luke  v.  Lyde,  2  Burr.,  882 ;  Baillie  v,  Mondigliani,  Park., 
chap.  2,  p.  70;  The  Copenhagen,  I  Rob.,  289;  The  Soblomsten,  i  L.  K.,  A.  &E., 
299  ;  Curling  v.  Long,  i  B.  &  P.,  634 ;  Hopper  v,  Burness,  I  C.  P.  D.,  137 ;  Metcalfe 
V.  Britannia  ironworks  Co.,  I  Q.  B.  D.,  613 ;  2  id.,  423. 

'  Luke  V.  Lyde,  2  Burr.,  882,  p.  888 ;  Molloy,  Book  2,  ch.  4,  s.  7. 

'  The  Soblomsten,  i  L.  R.,  A.  &  E.,  299 ;  Hunter  v,  Prins.ep,  10  East,  378  ; 
Christy  V.  Row,  i  Taunt.,  300 ;  Mitchell  v.  Darthez,  2  Bing.  N.  C,  555  ;  Vlierboon 
».  Chapman,  13  M.  &  W.,  330 ;  Blasco  v.  Fletcher,  14  C.  B.  (N.  S.),  14 ;  The  Newport, 
Swab.,  335  ;  Mullov  v.  Backer,  5  East,  316,  and  cases  cited,  p.  212,  n.  2,  3. 

^  Monumenta  Juridica,  v.  3,  pp.  113,  151,  5J7  ;  v.  4,  pp.  121,  281  ;  Beawes,  Lex 
Mercatoria,  tit.  Freight,  6th  ed.,  191 ;  Jacobsen*s  Sea  Laws,  261 ;  Molloy,  Bk.  2,  c  4, 
8.  12  ;  Anonymous,  12  Mod.,  447 ;  ?</.,  511 ;  Artaza  v,  Smallpiece,  I  Esp.,  23 ;  Sodergren 
V.  Flight,  6  East,  622 ;  Wilson  v,  Kymer,  i  M.  &  S.,  157. 

^  *'  Le  batel  est  oblig^  k  la  marchandise  et  la  marchandise  au  batel,"  Cleirac,  art.  21  ; 
Jugemens  d'Oleron  ;  Roccus  de  Navi.,  Notes  87,  88;  Ordonnance  de  la  Marine,  lib.  3, 
tit  I,  ait  XI  ;     Morse  v.  Since  or  Slue,  Vent,  190,  238. 

•  Drinkwater  v.  The  Brig  Spartan,  Ware  (Am.),  149,  155,  per  Ware,  J. ;  Chandler  v. 
Belden,  x8  Johns.,  157,  162,  per  Sj)encer. 

'  TindaU  v.  Taylor,  24  L.  J.,  Q.  B.,  12  ;  4  El.  &  B.,  219 ;  Abb.  on  Ship.,  8th  ed., 
595  ;  Small  v.  Moates,  9  Bing.,  574 ;  Sodergren  v.  Flight,  cited  6  East,  622  ;  but  see  Ward 
V.  Felton,  I  East,  507.        ^  Story,  Eq.  Jurisp.,  s.  5oiS;  Parsons  on  Cont,  6th  ed.,  214. 

»  Foster  v.  Colby,  3  H.  &  N.,  705,  718,  per  Watson,  B.  ;  Blakey  v,  Dixon,  2  B.  &  P., 
323,  per  Chambre,  J.  "  Blakey  v.  Dixon,  ib,  supra. 
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or  delivered  to  him  for  carriage  until  his  proper  charges,  which  ex- 
tend to  the  freight  of  all  goods  then  consigned  to  the  same  person,* 
have  been  paid  or  discharged.  In  Abb.  on  Ship.,  426,  it  is  said  of 
a  general  ship — 

*'  But  a  merchant,  who  has  laden  goods,  cannot  insist  upon  having  them  re- 
landed  and  delivered  to  him,  without  paying  the  freight  /Mat  might  become  due 
for  the  carriage  of  them,  and  indemnifying  me  master  against  the  consequences 
of  any  bill  of  lading  signed  by  him.  Indeed,  a  master  who  has  signed  bills  of 
lading  cannot  with  prudence  deliver  back  the  goods  without  having  all  the 
parts  of  the  bill  of  lading  delivered  up  to  him  ;  for  if  any  one  part  has  been 
transmitted  to  a  third  person^  such  third  person  nuty  have  acquired  an  interest 
in  the  goods." 

This  passage  was  in  part  incorporated  in  the  judgment  of  Ld. 
Campbell,  C.J .,  in  a  reported  case  ;*  but  the  Am.  authorities  are 
opposed  to  the  precise  terms  of  the  judgment.  When  goods 
have  been  delivered  to  a  ship  to  be  carried,  a  lien  exists  for 
so  much  as  has  been  earned,  or  is  reasonably  due,  but  it  is 
doubtful  if  any  larger  sum  is  covered  by  the  lien.*  In  point 
of  fact,  no  freight  has  been  earned  until  the  ship  breaks  ground, 
and  the  inception  of  such  earning  is  the  ship  breaking  ground;* 
with  the  exception  of  the  case  where  the  freighter  lades  the 
ship  with  prohibited  goods,  or  which  are,  or  become,  sub- 
ject to  an  embargo,  as  being  in  their  nature  illegal.*  Practically, 
however,  if  there  be  a  right  to  detain  for  freight  to  be  earned  (after 
bills  of  lading  have  been  signed,  making  the  goods  deliverable  to  a 
consignee,  and  for  the  purpose  of  enforcing  the  contract,  as  Tindall 
V.  Taylor  decided),  it  would,  in  effect,  be  equivalent  to  a  lien, 
though  not  a  lien  in  reality,*  and  only  existing  when  the  bills  of 
lading  had  been  endorsed  or  parted  with. 

A  possessory  lien  attaches  upon  the  specific  property  upon  which 
it  is  charged  as  a  security,  so  long  only  as  the  specific  liability,  in 
respect  of  which  it  is  claimed,  remains  unpaid.  It  only  acts  as  a 
security  for  the  performance  of  that  particular  liability,  or  of  the 
obligations  incident  thereto.     It  is  "confined  to  the  specific  chattels, 

^  Sodergren  v.  Flight,  ib.  post^  8l  n.  5.  post :  but  not  to  goods  under  different  biUs  of 
lading,  to  l^  deliTered  at  different  termini,  though  belonging  to  the  same  owner ;  Bemal 
V.  Pim,  I  Gale,  17. 

»  Tindall  v.  Taylor,  24  L.  J.,  Q.  B..  12,  16  ;  4  EL  &  B.,  219,  227.  The  L.  J.  cites, 
4th  ed.,  531,  4  EL  &  B. ;  the  8th  ed,  595, 2  Eq.,  Cas.,  Ab.  98,  is  given  as  the  aathority 
for  the  proposition;  but  the  case  referred  to,  shows  that  the  bills  of  lauing  had  been  sent  to 
the  consignees ;  and  it  is  obvious  from  the  text  that  the  qne>tion  is  one  of  indemnitf  rather 
than  of  lien.  Ld.  Campbell  places  it  on  the  •*  usage  of  trade  ;  **  see,  £onira^  Clemson  r. 
Davidson,  5  Binn.,  392,  401  ;  Burgess  v.  Gun,  3  Harris  &  J.,  225  ;  Bailey  v.  Damon,  3 
Gray,  92;  Pars,  on Ship.,voL  i,  179,  n. ;  Thompsons.  Small, I  C.  B.,  328, 354  ;  Thompson 
V.  Trail,  2  Car.  &  P.,  334. 

'  Blakey  v,  Dixon,  2  B.  &  P.,  321  ;  Phillips  v.  Rodie,  15  East,  554,  i.^.,  for  the 
amount  due  on  each  consignment  according  to  the  bill  of  lading ;  Paul  v.  Birch,  2  Atk., 
621 ;  Mitchell  v,  Scaife,  4  Camp.,  298  ;  Faith  v.  The  East  In.  Ca ,  4  B.  &  A.,  630 ;  Curling 
V.  Long,  I  B.  &  P.,  634,  636 ;  Saltus  f .  Ocean  Ins.  Co.,  14  John,  138 ;  but  see  Jordan 
V.  Warren  Ins.  Co.,  i  Story,  342. 

*  Tonge  V,  Watts,  2  5tr.,  1251 ;  Thompson  v,  Taylor,  6  T.   R.,   481,  482;  Moot- 

fomery  v,  Egginton,  3  T.   R.,  362 ;  Molloy,  Bk.  2,  c.  4,  s.  3 ;  Beawes,   Lex  MercaU., 
7 ;  Dig.,  lib.  19,  tit.  2,  c.  61. 

*  Curling  v.  Long,  ib,  sup,^  636,  n.,  citing  Beawes,  Lex  Mercat.,  87,  6th  ed.,  157, 
191 ;  the  precise  authority,  in  Beawes,  for  the  note  in  Curling  v.  Long  cannot  he  traced, 
and  the  result  is  suted  generally  in  the  text,  jar/.,  Molloy,  v.  i,  327,  Bk.  2,  c.  2,  ».  3. 

*  Crawsliayv.  Homtray,  4  B.  &  A.,  52  ;  Raiit  v.  Mitchell,  4  Camp.,  146. 
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or  some  part  thereof,  in  respect  of  which  the  payment  is  claimed  ; 
and,  consequently,  goods  actually  brought  by  a  ship  cannot  be 
detained  for  a  breach  of  a  covenant  to  furnish  a  full  cargo,  nor  for 
demurrage,*  nor  for  pilotage,  wharfage  or  port  charges,  although  the 
freighter  may  have  engaged  to  pay  them/  A  lien  may  be  extended 
further,  or  wholly  excluded,  by  particular  contract  or  sf>ecial  circum- 
stances. And  the  word,  in  its  proper  sense  in  the  law  of  England, 
imports  that  the  party  is  in  possession  of  the  thing  which  he  claims 
to  detain.  Where  there  is  no  possession,  actual  or  constructive, 
there  can  be  no  lien."  ' 

It  has  been  said  with  reference  to  the  lien,  "  that  the  entire  con- 
tents of  a  single  bill  of  lading  are  to  be  considered  as  one  part, 
although  consisting  of  very  different  articles,  but  that  the  contents  of 
one  bill  of  lading  are  not  bound  to  the  payment  due  for  the  contents 
of  another  bill  of  lading,  although  consigned  to  the  same  person ;  *  but 
in  England  it  has  been  held  that  the  master  may  detain  any  part  of  the 
merchandise  for  the  freight  of  all  that  is  consigned  to  the  same  per- 
son ;  which  seems  to  be  a  more  reasonable  and  convenient  rule.    The 
master,  however,  cannot  detain  the  goods  on  board  the  ship  until 
these  payments  are  made,  as  the  merchant  would  then  have  no 
opportunity  of  examining  their  condition."*   The  lien  is,  moreover, 
lost  by  surrender  of  possession,  unless  such  surrender  has  been  ob- 
tained by  fraud,®  or  has  been  made  by  consent  and  without  prejudice 
express  or  implied.'     Nor  does  it  exist  for  money  payable,  on  a 
contract  of  carriage,  which  is  not  freight  proper,  or  which  is  not 
based  on  the  transport  and  delivery  of  the  goods.     Lien  arises  by 
operation  of  law,  and  is  implied  as  to  freight  as  a  term  annexed  ; 
but  when  there  has  been  an  express  antecedent  bargain  fixing  the 
date  and  place  for  payment,  irrespective  of  the  carriage,  or  any  term 
which  is  repugnant  to  the  contract  of  freight,  the  lien  does  not 
arise.®     Thus  any  bargain  for  the  payment  of  the  freight  in  any 
event,  as  upon  goods  lost  or  not  lost,  or  for  its  prepayment  upon 
a  fixed  date,  or  upon  any  terms  inconsistent  with  a  reliance  on  the 
security  of  the  goods,  is  sufficient  to  destroy  it*  Lien  is  incident  to 
ownership,  and  to  possession  as  owner  of  the  ship,*®  and  is  divested 

'  Phillips  V.  Rodie,  15  East,  547;  Gray  y.  Carr,  6  L.  R^,  Q.  B.,  522;  Birley  v. 
Gladstone,  3  M.  &  S.,  205 ;  Faith  v.  East  Ind.  Co.,  4  B.  &  A.,  630 ;  Gladstone  v, 
Birley,  2  Men.,  401 ;  Abb.  on  Ship.,  173. 

'  Abb.  on  Ship.,  171,  246 ;  I'aith  f.  East  India  Comp.,  4  B.  &  A.,  630;  Bishop  v. 
VlsLie,  3  Camp.,  360. 

'  Abb.  on  Ship.,  171  ;  Cross  on  Lien,  33 ;  Hartop  v,  Hoare,  3  Atk.,  43 ;  Jones  r. 
Pearle,  Str.,  556;  Anon.,  12  Mod.,  511. 

^  Abb.  on  Ship.   247,  citing  Valin  on  the  French  Ord.,  torn,  i,  y.  668. 

^  /d.,  248,  Sodergren  V.  Flight,  6  East,  622  ;  see  Monumenta  Juridica,  ▼.  4;  121,  281. 

*  Wallace  v.  Woodgate,  Rv.  &  M.,  193  ;  Lempriere  v,  Pasl^,  2  T.  R.,  485. 

^  Bremin  v.  Currant,  2  Boll.  N.  P.,  45,  dted  in  Hutton  v,  Brag&^  7  Taunt.,  14,  25, 
per  Gibbs,  C.J.  ;  M  Combie  v.  Davies,  7  East,  5 ;  Sweet  v.  Pym,  lEast,  4;  Reeves  v. 
Capper  5  Bing.  N.  C,  136 ;  Small  v.  Moates,  9  Bing.,  574. 

^  Bremin  v.  Cunant,  i6.  tup,,  Crawshay  v.  Homuay,  4  B.  and  A.,  50,  51 ;  How  v. 
Kirchner,  ii  Moo.  P.  C.  C,  21 ;  Kirchner  v.  Venu^  12  Moo.  P.  C.  C,  361 ;  Jackson  v, 
Commins,  5  M.  &  W.,  342 ;  Stevenson  v,  Blakelock,  i  M.  &  S.,  535.  543. 

*  Cases,  n.  8;  Chase  v.  Westmore,  5  M.  &  S.,  180;  Byrne  v^.  Schiller,  6  1..  B.,  Ex., 
€,319  ;  Lucas  v.  Nockells,  4  Bing.,  729. 

^0  Saville  v.  Campion,  2  6.  &  A.,  503  ;  Tate  v.  Meek,  8  Taunt.,  280. 
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by  complete  delivery.'  The  Merchant  Shipping  and  Special  Dock 
Acts  reserve  the  lien  in  cases  of  qualified  delivery  into  warehouses, 
or  upon  certain  wharves,  to  avoid  the  inconvenience  of  an  implied 
or  constructive  surrender  of  the  lien.* 

By  the  common  law  the  lien  of  the  carrier  was  limited  to  the  de- 
tention of  the  specific  goods,  or  some  part  of  them,  for  the  expenses  of 
their  carriage,  and  was,  in  other  words,  a  particular  lien,  which  did 
not  entitle  the  person  in  whose  favour  it  existed  to  enforce,  by  means 
of  its  charge  and  security,  any  other  obligation  than  that  which  the 
lien  originally  secured.*  And  the  existence  of  a  lien  neither  com- 
f>elled  the  creditor  to  abstain  from  enforcing  his  claim  in  any  other 
way,  nor  the  debtor  to  perform  the  particular  obligation  which  the 
lien  secured  ;  it  was,  in  fact,  not  an  alternative,  but  a  supplementary 
and  accessory  security  for  the  acquittance  of  the  liability  it  covered.* 
And  although  attempts  have  been  made  to  make  the  lien  general 
and  valid  for  a  general  balance,  the  law  uniformly  discouraged 
them.^  And  a  general  lien  must  be  established  by  express  agree- 
ment, by  notice  or  otherwise,  or  custom  and  usage,  to  be  made  valid.* 

The  foundation  of  a  lien  for  freight  must  be  a  claim  against 
the  person  entitled,  but  for  thelien,  to  the  immediate  possession  of 
the  goods,  in  virtue  of  an  express  or  implied  request  to  carry  them^ 
made  by  him  or  by  his  agent,  and  it  exists  only  against 
the  person  who  authorised  the  transport,  or  his  assigns;*  and 
if  the  person  who  claims  the  lien  has  obtained  possession  of  the 
chattel  wrongfully,  as  by  fraud,  force,  or  false  representation,  he  is 
not  entitled  to  claim  a  lien,  although  he  might  but  for  such  wrongful 
acts  have  been  entitled.®  And  the  vendor  of  goods,  on  the  bank- 
ruptcy of  a  vendee,  may  redemand  from  the  master  the  goods  he 
has  shipped  after  the  bills  of  lading  have  been  signed  ;  and  although 
the  goods  may  be  placed  at  the  bottom  of  the  hold,  the  refusal  of 
the  master  to  redeliver,  even  without  tender  of  the  freight  or  the 
costs  of  unloading,  will  be  a  conversion.'®  But  if  goods  have  been 
improperly  entrusted  to  the  master  of  a  general  ship  to  be  carried, 
and  they  have  been  carried,  there  are  authorities  to  the  effect  that 

*  Bemal  v.  Pim,  i  Gale,  17. 

»  See  also  25  &  26  Vic,  c  63,  s.  67^^  ja^. ;  see  Mors-le- Blanch  v.  Wilson,  8  L.  R., 
C.  P.,  227.  • 

*  Cross  on  Lien,  14;  Abb.  on  Ship.,  171  ;  Sodergren  v.  Flight,  cited  6  East,  622; 
Moller  V.  Young,  24  L.  J.,  Q.  B.,  217  ;  25  L.  J.,  Q.  B.  (Ex.  Ch.;,  94 ;  Phillips  v,  Kodie, 
15  East,  547  ;  Faith  v.  East  India  Co.,  4  B.  &  A.,  630  ;  Dakin  v.  Oxley,  33  L.  J.,  C.  P., 
115 ;  15  C.  B.  (N.  S.),  646  ;  The  Code  Napoleon  is  otherwise,  s.  2082. 

*  Houlditch  V.  Desanges,  2  Stark.,  337  ;  Stevenson  v,  Blakelock,  I  M.  &  S.,  535. 

*  Oppenheim  v.  Russell,  3  B.  &  P.,  42 ;  Aspinall  z/.  Pickford,  3  B.  &  P.,  44,  n.;  Wright 
V.  Snell,  5  B.  &  A.,  350,  355  ;  Lcuckhartz/.  Cooper,  3  Bing.  N.  C,  99 ;  Duthic  v.  Hilton, 
4  L.  k.,  C.  P.,  138. 

*  Rushforth  v,  Hadfield,  6  East,  526  ;  Kirkman  v.  Shawcross,  6  T.  R.,  14  ;  Jackson 
V,  Rogers,  2  Show,  327 ;  Lane  v.  Cotton,  i  Ld.  Raym.,  646 ;  Edwards  v.  Sbenatt,  i 
East,  S04 ;  Riley  v.  Home,  5  Bing.,  217 ;  Batson  v.  Donovan,  4  B.  &  A.,  21. 

^  Fry  V.  Chartered  Merc.  Bonk,  i  L.  R.,  C.  P.,  689  ;  Hiscox  v.  Greenwood,  4  Esp., 
174 ;  HoUis  V.  Claridge,  4  Taunt.,  807  5  Castellain  v.  Thompson,  in/, 

•»  Castellain  v,  Thompson,  32  L.  J.,  C.  P.,  79 ;  13  C.  B.  (N.  S.),  105  ;  Hiscox  v. 
Greenwood,  i^.  sup, 

»  Madden  v.  Kempster,  i  Camp.,  12 ;  Lempriere  v,  Pasley,  2  T.  R.,  485. 

»o  Thompson  v,  Traill,  6  B.  &  C,  36 ;  The  Tigress,  32  L.  J.,  Ad.,  97 ;  Binns  v, 
Pigot,  9  Car.  &  P.,  208  ;  Bartlett  v,  Camley,  6  Duer,  194. 
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he  has  a  Hen  for  the  carriage  as  against  the  true  owner,^  but  only 
a  right  to  detain  until  the  debt  in  respect  of  which  the  lien  was 
created  has  been  satisfied  :  and  it,  of  course,  includes  no  power  to 
sell  or  deal  with  it  other  than  as  a  security,  and  is  not  assignable.* 

As  a  lien  at  common  law  can  only  exist  for  money  due  and 
payable,  though  not  necessarily  for  an  agreed  sum,  so  that  it  be  fair 
and  reasonable,^  it  follows,  as  a  consequence,  that  it  will  not  exist 
for  unliquidated  damages  ;  *  and  will  not,  except  upon  express  con- 
tract, attach  for  unascertlained  damages,  due  for  not  loading  a  ship 
according  to  her  full  reach  and  burthen,  or  what  is  ordinarily  known 
as  dead  freight. 

The  term  "  dead  freight,"  though  in  constant  use  with  shipowners 
and  freighters  as  a  well-understood  colloquialism,  like  the  word 
"demurrage,"  has  been  subject  to  some  legal  and  etymological 
dispute.  It  has  now  been  authoritatively  declared  to  mean  the  money 
payment  due,  whether  liquidated  or  not,  in  respect  of  a  ship  being 
only  partly  laden,  and  for  the  vacant  space  thereby  caused.  This  is, 
perhaps,  the  generally  recognized  mercantile  acceptance  of  the  term. 
On  the  other  hand,  the  courts  had  previously  held,  that  "dead 
freight "  did  not  include  unliquidated  damages,  and  that  it  must  be 
a  liquidated  payment  for  not  loading,  either  agreed  specifically,  or 
which  was  capable  of  calculation,  by  agreed  terms  in  the  bargain.* 

With  a  view  to  create  a  lien  by  express  terms  the  following 
clause  was,  in  an  early  case,  inserted  in  a  charter-party : — "  The 
parties  thereto  bind  themselves,  the  ship,  her  tackle  and  appur- 
tenances for  the  true  performance  of  every  article,  matter  and  thing 
contained  in  the  said  charter,  in  the  penal  sum  of  ;£^3,ooo,  to  be 
paid  by  the  party  delinquent  to  the  party  observant."  This  term 
copied  from  precedents  in  Pothier,  and  not  unlike  the  obligatory 
clause  in  policies  of  insurance,  would  seem  to  have  been  intended 
to  create  a  lien,  among  other  things,  for  not  loading  a  full  and 
complete  cargo.  But  Lord  Ellenborough  decided  that  such  a  term 
would  not  create  a  lien  for  the  breach  of  a  covenant,  and  that  the 
only  remedy,  if  it  existed,  was  through  a  court  of  equity .•  And  in  a 
prior  case,  decided  two  years  before,  the  same  distinguished  authority, 
in  giving  judgment,  said,  that  to  give  a  lien  for  dead  freight,  the 
master   ought  to  have   stipulated  expressly  that  he  should  have 

*  Yorkc  V.  Grenaagb,  2  Ld.  Raym.,  866,  per  Holt,  C.J.,  Powell,  J.,  diss. ;  Robinson 
V,  Walter,  3  Bulst.,  269;  i  Roll,  R.,  449  ;  Turrill  v,  Crawley,  13  Q.  B.,  197  ;  Johnson 
V,  Hill,  3  Stark.,  172  ;  Fitch  v,  Newbury,  i  Doug.  Mich.  (Am.),  x  ;  see,  contra^  Robinson 
TK  Baker,  5  Cush.,  137  ;  Clark  v,  Lowell  Ry.  Co.,  9  Gray,  231  ;  Stevens  ».  Boston  & 
Worcester  Ry.  Co.,  8  Gray,  262. 

*  Thames  Ironworks  Co.  v.  Patent  Derrick  Co.,  29  L.  T.,  Ch.,  714;  I  Johns  & 
H.,  93  ;  6  Jur.  (N.  S.),  1013  ;  Hussey  v,  Christie,  9  East,  426. 

*  M'Lean  v^  Fleming,  2  L.  R.,  H.  of  L.,  Sc.  128,  134 ;  Scarfe  v.  Morgan,  4  M.  & 
W.,  270 ;  Coggs  V.  Bernard,  2  Ld.  Raym.,  909,  i  Sm.  L.  C.,  and  notes  thereto. 

*  Phillips  V,  Rodie,  15  East,  547 ;  Birley  v.  Gladstone,  3  M.  &  S.,  205  ;  Gray  v, 
Carr,  iVf/, ;  MoUer  v.  Young,  25  L.  J.,  Q.  B.,  94. 

»  Gray  v,  Carr,  6  L.  R.,  Q.  B.  (Ex.  Ch.),  522.  "Dead  freight  "  apparently,  in  strict- 
ness, means  some  agreed  sum,  fixed  or  capable  of  calculation,  for  short  loading ;  per 
Bramwell,  B.,  p.  549. 

*  Birley  «;.  Gladstone,  3  M.  &  S.,  217  (1814).  A  bill  was  afterwards  filed  in  Chancery, 
but  was  dismissed  by  Sir  W.  Grant,  M.R.,  who  considered  the  court  was  not  bound  to 
'*  find  an  equitable  effect''  for  the  above  clause ;  Gladstone  v,  Birley,  2  Mer.,  401. 


Digitized  by  VjOOQIC 


31 8  THE   LAW  OF  MERCHANT  SHIPPING. 

the  same  lien  upon  the  goods'  actually  laden,  as  if  the  ship  had 
been  fully  loaded  with  all  the  goods  agreed.  And,  further,  that  a 
lien  for  damages,  or  for  an  unliquidated  compensation  for  loss  of 
freight,  which  could  only  be  calculated  or  ascertained  by  the  aid  of 
a  jury,  was  a  lien  to  attach  on  a  nonentity.* 

In  a  subsequent  case^  there  was  a  printed  stipulation  in  the 
charter-party — "For  security  and  payment  of  all  freight,  dead 
freight,  demurrage  and  other  charges,  the  master  and  owners  are 
to  have  an  absolute  lien  and  charge  on  the  said  cargo  or  goods  laden 
on  board."  The  rate  of  freight  was  charged  at  so  much  per  ton.  It 
was  held  that  this  term  would  not  cover  or  create  an  express  lien 
for  the  damages  due,  for  a  partial  and  incomplete  loading,  or  a 
loading  at  a  reduced  rate  of  freight :  if  there  had  been  special 
terms  in  the  charter-party  containing  a  stipulation  as  to  dead  freight, 
they  might  have  sufficed ;  but  as  there  were  no  such  special  terms, 
they  had  in  fact  no  application.  The  language  in  the  clause 
referring  to  dead  freight,  and  the  term  itself,  were  considered 
wholly  inapplicable  to  a  claim  of  damages  for  having  failed  to  load 
a  full  cargo.^  In  another  case,  where  the  cargo  was  oak  staves, 
freight  payable  at  8s.  per  hundred  staves,  and  there  was  *  no  other 
freight,  the  operative  words  being,  **  The  owners  to  have  an  abso- 
lute lien  on  the  cargo,  for  all  freight,  dead  freight,  demurrage 
and  average,  the  cargo  to  be  oak  staves,  at  8s.  per  hundred  staves," 
the  Court  of  Ex.  Ch.  was  divided  in  opinion,  but  gave  judg- 
ment that  no  lien  for  dead  freight  was  created,  affirming  the 
judgment  of  the  court  below,  by  a  majority  of  four  judges 
against  two.*  The  dissenting  judges  considered,  that  though  in  form 
the  lien  was  for  unliquidated  damages,  yet  as  soon  as  the  capacity 
of  the  vessel  for  carrying  oak  staves  was  ascertained,  the  claim  was 
liquidated,  by  deducting  the  freight  actually  carried  from  that 
which  the  ship  would  have  earned  if  properly  loaded,  which  made 
the  result  a  mere  matter  of  calculation,  and  also  that  the  case  was 
concluded,  as  in  fact  it  was,  by  the  authority  of  a  prior  decision  to 
be  now  commented  on.* 

This  last  case  referred  to,  has  established  that  there  may  be,  by 
express  stipulation,  a  lien  for  dead  freight.  It  has  also  decided  that 
the  term  "  dead  freight "  is  not  necessarily  an  ascertained  or  defined 
sum,  but  that  it  may  be  a  reasonable  sum,  to  be  calculated  and  ascer- 
tained by  reference  to  the  capacity  of  the  ship  and  the  terms  of  the 
charter-party,  or,  in  other  words,  unliquidated  damages.  Apart 
from  express  contract,  the  failure  to  fulfil  the  obligation  to  furnish 
a  full  cargo  establishes  the  claim  and  right  to  dead  freight,  but  no 
right  of  lien  ;  but  the  lien  may  be  bargained  for  by  contract  In 
the  opinion  o'^  one  of  the  judges,  the  particular  case  in  question  was 


*  Phillips  V,  Kodie,  15  East,  547  (1812). 

»  Pearson  v.  Goschen,  33  L.  J.,  C.  P.,  265  ;  17  C.  B.  (N.  S.),  35a 

*  Ib.y  at  p.  271,  per  Williams,  J.  ;  Kirchner  v.  Venus,  I3  Moo.  P.  C.  C,  361. 

*  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  Ex.  Cb.,  522,  Cleasly  and  Bramwell,  BB.,  diss, 

*  McLean  v.  Fleming,  2  L.  R.,  H.  of  L.,  Sc,  128. 
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not  one  of  dead  freight,  as  the  damages  were  calculable ;  but, 
whether  the  amount  of  damages  was  ascertained  or  not,  the  lien  was, 
by  the  terms  of  the  charter-party,  duly  created  as  against  the 
charterer^,  although  it  would  not  have  had  any  operation  against 
the  bare  indorsee  of  a  bill  of  lading.^ 

It  certainly  has   appeared   an  anomaly  heretofore,  that  when 
parties  have  distinctly  agreed,  that  there  shall  be  a  lien  for  dead 
freight,  and  have  actually  determined  on  the  means  for  its  calcula- 
tion, the  courts  should  resolve,  by  what  Cleasby,  B.,  happily  sug- 
gested was  an  instance  of  the  "  interpretatio  viperini^*  to  destroy  that 
term  in  the  contract.  It  is  clear  that  mercantile  phraseology  recognises 
no  distinction  between  dead  freight  calculated  or  to  be  calculated, 
and  would  certainly  not  exclude  the  latter  species  of  dead  freight 
from  the  category  altogether.     The  law  has  long  recognised  the 
right  to  a  general  lien,  on  the  part  of  an  attorney,  or  a  banker,  without 
previous  express  agreement*    As  it  seems  settled  that  a  carrier  by 
water  is  not  necessarily  a  common  carrier,  it  might  be  reasonable 
that  he  should  not   possess  an  implied  general  lien   for  freight, 
because  such  a  lien  is  more  or  less  inconsistent  with  the  terms  of 
the  bailment,  which  is  the  reason  assigned  for  agisters  of  cattle 
and  livery-stable  keepers  having  no  such  lien.*    But,  where  the  lien 
has  been  expressly  stipulated  for,   it  appeared  singular  that  the 
courts  should   have  proposed  inconsistent  restrictions  and  limita- 
tions, destructive  of  the  obligation  entered  into,  and  opposed  to 
the  natural  construction  of  contracts.*    A  sum  of  money  may  be 
due  if  it  has  not  been  calculated.     Money  payable  for  the  use  of 
money  is  interest,  though  the  rate  is  not  defined,  and  dead  freight 
seems  not  the  less  dead  freight,  though  the  precise  amount  is  not 
agreed    and    settled.    And   this    conclusion,  overruling   all    the 
anterior  cases,  is  that  which  was  arrived  at  by  the  House  of  Lords 
in  the  case  akeady  cited,  viz.,  that  upon  these  words,  **  the  owner  to 
have  an  absolute  lien  on  the  cargo,  not  only  for  actual  freight, 
but  also  for  dead  freight,"  he  was  entitled  to  a  lien  for  the  damages 
which  accrued  by  short  loading,  although  the  damage  was  not  a 
liquidated  or  ascertained  sum,  and,  in  other  words,  that  the  agree- 
ment should   have  the  effect   intended.^     This  decision  appears 
distinctly  and  in  express  terms  opposed  to  preceding  cases,  which 
must  be  thus  considered  overruled. 

The  shipowner  may  lose  or  waive  his  lien  in  various  ways,  as  by 
entering  into  an  express  contract  for  payment,  inconsistent  with  a 
reliance  on  his  lien,®  or  by  accepting  a  conditional  or  qualified  pay 

1  McLean  v.  Fleming,  2  H.  of  L.  Sc.,  128,  133. 

»  Davis  V,  Bowsher,  5  T.  R.,  488;  Stevenson  v.  Blakelock,  i  M.  &  S.,  535 ;  Bamett  v. 
Brandio,  12  CI.  &  F.,  787,  6M.  &  G.,  630 ;  Wylde  v,  Rftdford,  33  L.  J.,  Ch.,  51 ;  Agra 
AMa«tcrman*s  Bankv.  Hoffman,  34  L.  J.,  Ch.,  285  ;  Chitty's  Practice,  12th ed.,  v.  I,  135. 

*  Jadson  v,  Etheridge,  i  C.  A  M.,  743. 

*  Jackson  v,  Cummins,  5  M.  &  W.,  342,  850,  per  Parke,  B.,  Sm.  Men  L.,  564  ; 
Jndson  v.  Etheridge,  tb.  sup, 

*  McLean  v.  Fleming,  2  H.  of  L.,  Sc,  128.  It  may  be  noted  that  this  term  was 
printed— the  objection  held  &tal  in  Pearson  r.  Go8chen,33  L.  J.,  C.  P.,  265,  271. 

*  Bremin  v.  Currant,  2  Bull  N.  P.,  45  a ;  How  v.  Kirchner,  11  Moa  P.  C.  C, 
21 ;  Neish  v.  Graham,  27  L.  J.,  Q.  B.,  15 ;  8  E.  &  B.,  505  ;  and  see  Bemal  v.  Pirn,  I 
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ment,  as  by  a  bill  of  exchange,  payable  on  a  certain  date,  which  is, 
as  to  the  lien,  an  absolute  payment  if  the  bill  be  paid.  If  it  is 
not  paid,  the  creditor's  remedy  is  suspended,  as  it  amounts 
to  an  agreement  not  to  sue,  which  agreement  is  defeated  by  the 
dishonour  of  the  bill,  if  it  still  remain  in  the  creditor's  hands  unpaid, 
without  laches.^  And  the  lien  is  not  extinguished  by  a  provisional 
payment  in  acceptances  which  are  not  honoured,*  bbt  any  sum 
accepted  as  payment,  or  as  an  equivalent,  although  a  mere  post- 
ponemertt  of  payment ;  as  where  a  bill  of  exchange  is  negotiated, 
It  will  have  the  same  effect  of  extinguishing  the  lien,  unless  there 
be  some  agreement  to  the  contrary.^ 

And  a  lien  may  be  waived,  by  the  party  entitled  to  claim 
it,  by  non-  or  mis-  or  mal-assertion  of  the  grounds  upon  which 
the  detention  is  claimed,  as  by  the  bailor  claiming  the  goods 
as  his  own,  instead  of  relying  on  his  lien,*  or  claiming  to  retain 
them  for  a  debt  due  from  a  third  party ,^  or  by  refusing  to 
deliver  the  goods  on  the  ground  that  he  has  signed  a  bill  of  lading 
for  delivery  to  a  third  person,  being  an  insufficient  ground  of 
refusal,^  or  that  he  has  a  lien  for  a  general  balance  or  dead  freight, 
in  which  cases  an  actual  tender  of  the  money  due  for  the  particular 
lien  is  not  necessary,''  or  by  making  an  excessive  demand,  which  does 
not  exonerate  the  debtor  from  tendering  a  proper  sum,  unless  the 
demand  be  made  in  such  terms  or  manner  as  to  amount  to  an 
announcement  that  it  is  useless  to  tender  a  smaller  sum.  If  it 
appear,  in  such  a  case,  that  the  debtor  was  ready  and  willing  to 
tender  the  amount  really  due,  an  actual  tender  in  fact  is  dispensed 
with.*  And  a  right  of  lien  may  be  lost  or  waived  by  a  demand 
of  a  general  lien  for  an  old  balance,®  or  by  a  claim  of  two 
distinct  causes  of  lien,  one  only  of  which  is  good,  in  such  a  manner 
as  to  dispense  with  the  necessity  of  tender,^®  or  by  a  surrender  of, 
or  parting  with  possession  not  induced  by  fraud,  as  where  the  goods 
were  taken  in  execution  by  the  creditor  himself,^^  and,  if  the  sur- 
render has  been  induced  by  fraud,  the  surrenderor  may  obtain  pos- 
session again  if  he  can  without  force,  and  the  lien  will  revive.^  And 
the  negotiation  of  a  bill  of  exchange  would  operate  as  a  satisfaction  of 

Gale,  17 ;  Perez  v.  Alsop,  3  F.  &  F.,  188 ;  Alsager  v,  St  Kathcrinc's  Dock  Ca,  14  M. 
&  W.,  794. 

»  Kearslake  v.  Morgan,  5  T.  R.,  513  ;  Belshaw  v.  Bush,  1 1  C.  B.,  191 ;  sceTamfaco 
V.  Simpson,  I  L.  R.,  C.  P.,  363 ;  372,  per  Blackburn,  J. 

'  Stevenson  v.  Blakelock,  I  M.  &  S.,  535;  Tamvaco  v.  Simpson,  i  L.  R.,  C  P., 
(Ex.  C),  363  ;  35  L. J.,  C.  P.,  196. 

'  Homcastle  v.  Farran,  3  B.  &  A.,  497 ;  Bunney  v,  Poynte,  4  B.  &  Ad.,  568 ; 
Hewison  v,  Guthrie,  2  Bing.,  N.  C,  755. 

•  Boardman  v.  Sill,  i  Camp.,  410,  n. 

•  Dirks  V,  Richard,  4  M.  &  Gr.,  574. 

•  Thompson  r.  Trail,  6  B.  &  C,  36  ;  and  see  White  ».  Gainer,  2  Bing.,  23 ;  Jones 
V,  Cliff,  5  C.  &  P.,  560,  I  Cr.  &  M.,  540. 

'  Jones  V,  Tarleton,  9  M.  &  W.,  675 ;  Weeks  v,  Goode,  6  C.  B.  (N.  S.),  367. 
«  Scarfe  v,  Morgan,  4  M.  &  W.,  270;  The  Norway,  Br.  &  L.,  404;  Kcrfbrd  v, 
Mondel,  28  L.  J.,  Ex.,  303. 

•  Tones  v.  Tarleton,  9  M.  &  W.,  675  ;  Weeks  v.  Goode,  supra, 

*^  Kerford  ».  Moiidd,  Jtf/fo.  **  Jacobs  v,  Latour,  5  Bing.,  130. 

«  Wallace  i/.Woodgate,  I  Ry.  &  M.,  193 
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the  term  of  "  payment  by  approved  bill."^  And  a  claim  for  goods 
sold  and  delivered,  with  a  verdict  recovering  thereon,  might  amount 
to  a  waiver,  though  not  for  goods  bargained  and  sold  merely.* 

On  the  question  of  what  terms  in  an  agreement  would  amount 
to  a  waiver,  it  was  conceded  in  a  case  that  a  contract  "to  pay  freight 
at  the  rate  of  15s.  per  ton  per  month,  ten  days  after  delivery  of  the 
cargo,"  would  amount  to  a  waiver,  being  inconsistent  with  the 
retention  of  the  lien.* 

And  the  acceptance  of  an  express  promise  to  pay  on  a  given 
day  a  sum  certain,  would  determine  the  lien,  as  amounting  to  the 
acceptance  of  another  satisfaction.  The  agreement  to  wait  for  ten 
days,  is  a  postponement  of  the  right  of  the  creditor  to  demand 
freight  for  that  time,  although  perhaps  not  inconsistent  with  an 
agreement  to  postpone  delivery  also.*  But  any  acceptance  of  a 
sufficient  security  in  substitution  of  the  lien  would  be  sufficient  to 
waive  it  as  being  inconsistent,  and  because  the  express  agreement 
and  stipulation  of  the  parties  would  exclude  the  lien  and  limit  the 
rights  of  the  parties.*  And  if  the  lien  has  been  once  voluntarily 
waived  or  abandoned,  it  cannot  be  resumed.® 

The  lien  extends  to  the  whole  of  the  agreed  charter  freight,  and 
the  holder  of  a  bill  of  lading  for  value,  who  has  notice  of  the  terms 
of  the  charter-party,  cannot  claim  the  goods  in  his  bill  of  lading 
without  paying  such  freight,  although  the  consignor  may  have 
received  advances  to  more  than  the  value  of  the  goods  consigned  ; 
and  constructive  notice  will  suffice,  as  where  the  consignees  were 
the  agents  of  the  charterer  and  had  negotiated  the  charter-party.' 

The  carrier  by  general  ship  in  America  has  a  lien  for  advances 
and  money  paid  to  others  for  storage  and  freight,®  and  such  lien  is 
general,  extending  to  balances  for  former  freight  unpaid,^  a  privilege 
which  could  only  be  obtained  in  England  by  express  contract, 
notice,  or  usage.^®    And  notice  by  the  carrier  that  a  lien  would 

^  Homcastle  v,  Farran,  3  B.  &  A.,  497  ;  Stevenson  v.  Blakelock,  i  M.  &-  S.,  535 
Robey  &  Co.  v.  Oilier,  7  L.  R.,  Ch.,  695  ;  27  L.  T.  (N.  S.),  362. 

«  Houlditchv.  Desanges,  2  Stark.,  337. 

'  Lucas  V,  Nockells,  4  Bing,  729 ;  Alsager  v.  St.  Katbeiine's  Dock  Co.,  14 
M.  &  W.,  794.  It  appears  from  Roccus  that,  where  no  express  agreement  was  made^ 
eight  days  were  allowed  the  charterer  wherein  to  pay  the  freight  after  the  ship's  arrival 
at  the  port  of  delivery,  and  that  the  master's  lien  remained  ;  Note  88. 

*  Lucas  V,  Nockellsi  ib,  sup, ;  Hutton  v.  Bragg,  7  Tannt.,  14  ;  Chase  v.  Westmore, 

5  M.  &  S.,  180;  Crawshay  V.  Homfiray,  4  B.  &  A.,  50,  52;  Raymond  v.  Tyson,  17 
How  (Am.),  53  ;  Graciev.  Palmer,  8  Wheat.,  605, 634 ;  Chandlers.  Belden,  18  Johns,  157. 

*  Chambers  v,  Davidson,  I  L.  R.,  P.  C,  296,  305 ;  Homcastle  v*  Farran,  3  B.  &  A., 
497 ;  Stevenson  v,  Blakelock,  i  M.  &  S.,  535  ;  How  v,  Kirchner,  il  Moo.  P.  C.  C, 
21 ;  Kirchner  v,  Venus,  12 Moo.  P.  C.  C,  361  ;  and  cases,  p.  315,  nn.  8  &  9,  ante, 

*  Boardman  v.  Sill,  I  Camp.,  410,  n. ;  Hartley  v.  Hitchcock,  i  Stark.,  408 ;  Jones 
V,  Peaile,  I  Str.,  556 ;  Sweet  v,  Pym,  I  East,  4. 

'  Kern  v.  Deslandes,  30  L.  J.,  C.  P.,  297  ;  10  C.  B.  (N.  S.),  205 ;  Small  v,  Moates^ 
9  Bing<,  574;  Blanchet  v.  Powell's  Colliery  Co.,  9  L.  R.,  Ex.,  74;  43  L.  J.,  Ex.,  5a 
8  Story  on  Bail,  ed.  1870,  s.  588;  White  v,  Vann,  6  Humpw,  70;  Briggs  v.  Boston 

6  LoweU  R.  Co.,  6  Allen,  24i5. 

'  Bc^gs  V,  Martin,  13  B.  Monroe  R.,  239,  243 ;  25  */.,  16 ;  Snow  v,  Caimthers,  i 
Sprague,  324. 

><>  Rushforth  v,  Hadfield,  7  East,  224 ;  6  East,  519,  526;  Holdemess  v.  CoUinson, 

7  B.  &  C,  212 ;  Green  v.  Farmer,  4  Burr.,  2220;  Cumpston  v.  Haigh,  2  Bing.  N.  C. 
449 ;  Plaice  v,  Allcock,  4  F.&  F.,  1,074^  Whitehead  v,  Anderson, 9 M. &  W.,  518,  535^ 

21 
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be  claimed  for  "  any  general  balance  due  from  the  respective 
owners  of  the  goods,"  would  not  operate  against  the  owner  of  the 
goods  in  respect  of  a  general  balance  due  from  the  consignee.* 
In  America  there  is  a  further  difference  :  damages  for  short 
delivery  and  injury  to  the  goods  carried,  may  be  deducted  from 
the  freight  payable  by  the  consignee.*  And  no  lien  exists  as  against 
the  true  owner  where  the  goods  are  carried  for  a  wrong  doer :  the 
lien  exists  only  against  the  depositary  and  his  privies ;  *  but  the 
lien  is  not  merely  possessory,  but  is  a  maritime  lien,  which  may 
be  enforced  against  a  purchaser  for  value  with  notice  after  a 
transfer  of  the  goods  by  sale,  unless  the  sale  was  by  necessity.*  In 
England,  recent  procedure  has  facilitated  the  deduction  by  means 
of  set-off  and  counter-claim  for  short  delivery. 

Prima  facie,  ti\^  holder  of  an  authentic  bill  of  lading  who  is 
willing  to  pay  freight  is  entitled  to  delivery  of  the  goods;  The 
master  is  not  bound  to  inquire  which  of  two  rival  holders  and 
claimants  has  the  best  title.*  He  is  required  to  deliver,  and  may 
use  his  discretion  ;  but  if  he  refuse  delivery  to  a  lawfully  authorised 
claimant,  he  is  guilty  of  a  breach  of  duty  under  the  Admit.  Ct.  Act 
of  i86i.*  To  entitle  himsell  to  freight  he  must  be  ready  and  willing 
to  deliver.''  Before  the  M.  S.  Act  of  1862,  the  shipowner  could  not 
compel  the  consignee  to  claim  the  goods  immediately  or  promptly  ; 
but  this  statute  enables  the  shipowner  to  act,  where  the  consignee 
fails  to  make  entry  or  accept  delivery.*  And  the  shipowner,  after 
the  lapse  of  seventy-two  hours,  exclusive  of  Sunday  and  holidays, 
may  land  the  goods  at  a  proper  wharf  or  warehouse,  if  no  time  has 
been  agreed. 

In  cases  where  the  quantity  shipped  has  increased  or  decreased, 
the  proper  measure  of  the  lien  for  freight  has  imposed  some  diffi- 
culty. Sometimes  it  is  agreed  "  that  freight  is  to  be  paid  on  the 
quantity  shipped  as  per  invoice,"  or  "  on  the  invoice  quantity  taken 
on  board  as  per  bill  of  lading ;"  at  other  times,  where  the  cargo  has 
increased,  as  by  moisture,  the  judges  have  differed  as  to  the  precise 
instant  of  time  that  the  cargo  should  be  measured,  in  the  absence  of 
any  agreement  to  that  end.  Freight  is  due  for  the  quantity  received, 
carried,  and  delivered,®  or  ready  to  be  delivered.*®     But  where  this 

1  Wright  if,  Snell,  5  B.  &  A.,  35a  7" 

'  Ames  V,  Palmer,  42  Maine,  197  ;  Saltus  v.  Everett,  20  Wend.,  267.  As  to  English 
law.  see  Dakin  v,  Oxley,  15  C.  B.  (N.  S.),  646;  33  L.  J.,  C  P.,  115. 

»  Saltus  V,  Everett,  20  Wend.,  267,  275 ;  Fitch  v.  Newberry,  I  Doug.,  I ;  Robinson 
V,  Baker,  5  Cush.,  137;  Clark  v.  Lowell  R.  Co..  9  Gray,  231  ;  Stevens  v.  Boston  & 
Worcester  Ry.  Co.,  8  Gray,  262 ;  Waugh  v,  Denham,  16  L.  R.,  Ir.,  405. 

•  The  Rebecca,  Ware,  188  ;  The  Amelie,  6  Wallace,  18. 

»  The  Tigress,  32  L.  J.,  Ad.,  97  ;  Caldwell  v.  Ball,  I  T.  R.,  205. 

•  24  Vic,  c.  ID,  s.  6,  The  Tigress,  32  L.  J.,  Ad.,  97  ;  The  Patria,  3  L.  R.,  A.  &  E., 
436,  465  ;  The  Norway,  Br.  &  L.,  226  ;  The  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134. 

'  Osgood  V.  Groning,  2  Camj>.,  466;  How  v,  Kirchner,  ii  Moo.  P.  C.  C.,  21, 
34 ;  Duthic  v.  HUton,  4  L.  R.,  C.  P. ,  138 ;  Paynter  v,  James,  2  L.  R.,  C  P.,  348  ;  Tate 
r.  Meek,  8  Taunt.,  280;  Yates  v,  Railston,  id.,  293,  and  n.  10,  infra  ;  Alsagcr  v.  St. 
Katherine's  Dock  Co.,  14  M.  &  W.,  794,  799.  ^  25  &  26  Vic,  c  63,  s.  67. 

•  Blakey  v,  Dixon,  2  Bos.  &  P.,  321,  323,  per  Ld.  Eldon,  C.J. ;  Allison  v,  Bristol 
Marine  Ins.  Co.,  I  App.  C,  209  ;  228,  per  Blackburn,  J. ;  Osgood  v,  Groning,  ib,  sup. 

10  Dakin  r.  Oxley,  15  C.  B.  (N.  S.),  646  ;  665,  per  Willes,  J.  ;  Cargo  ex,  Argos,  5 
L.  R.,  P.  C,  134,  159,  per  Sir  Montague  Smith :  and  see  Western  Transport  Co.  v* 
Hoyt,  69  N.  Y.,  230* 


Digitized  by  VjOOQIC 


CONTRACT   BY  CHARTER-PARTY.  323 

quantity  varies,  no  rule  exists.  The  courts,  however,  on  a  passage 
in  Molloy,  that  where  an  infant  has  been  bom  on  board  no  freight 
is  due  for  it,  have  adopted  a  rule  that  seems  to  offer  but  a  remote 
analogy  in  cases  of  increase  of  cargo,  and  have  determined  that  the 
quantity  shipped  governs  the  contract.^  But  where  the  quantity 
delivered  was  less  by  fifty-three  quarters  than  appeared  by  the  bill 
of  lading  to  have  been  shipped,  and  there  had  been  a  resale  of  the 
bill  of  lading  quantity,  it  was  held  that  the  purchaser  could  not 
recover  the  deficiency.^ 

If  freight  is  to  be  paid  by  the  bale  or  cask,  no  difficulty  in 
calculation  occurs,  as  the  freight  is  payable  on  the  quantity 
shipped,  carried,  and  delivered  ;  ^  but  where  the  charter-party  sets 
forth  various  descriptions  of  goods  which  may  be  carried,  or  which 
the  ship  is  engaged  to  load  alternatively,  embarrassment  often  arises 
in  estimating  or  calculating  the  loss  to  th^  shipowner,  by  dead 
freight,  or  in  the  event  of  the  ship  returning  empty,  or  loaded  with 
a  disproportionate  quantity  of  the  least  remunerative  cargo.  The 
rule  ordinarily  established  is,  that  the  quantity  at  the  time  of  ship- 
ment, as  represented  by  the  bill  of  lading,  is  that  for  which  freight 
has  to  be  paid.  Thus,  where  the  charter-party  was  for  freight  at  the 
rate  of  75s.  per  ton  of  50  cubic  feet  delivered,  and  the  cargo  consisted 
of  cotton  packed  in  compressed  bales  at  Bombay,  which  expanded 
on  the  voyage  to  the  port  of  delivery,  it  was  held  that  freight  was 
payable  on  the  measurement  of  the  goods  when  shipped,  and  not 
when  delivered.*  And  this  rule  was  followed  where  the  charter 
was  in  express  terms  for  freight  of  "7s.  per  imperial  quarter 
delivered,"  coupled  with  the  stipulation  that  it  was  payable  **on 
the  invx>ice  quantity  taken  on  board  as  per  bill  of  lading,  or  half 
freight  upon  the  damaged  or  heated  portion,  at  the  captain's 
option,"  and  notwithstanding  a  memorandum  at  the  foot  of  the 
bill  of  lading,  "  quantity  and  quality  unknown."  *  It  was  considered 
that  this  stipulation  as  to  half  freight  for  the  heated  portion,  now 
inserted  in  grain  cargoes,  was  consequent  on  the  decision  in  Gibson 
V,  Sturge,  and  that  the  words,  "  quantity  and  quality  unknown,"  did 
not  act  as  an  estoppel,®  and  did  not  render  the  statement  of  quantity 
inoperative.^  The  charter  was  for  wheat ;  other  grain  according  to 
the  London  Baltic  printed  rates  :  2,368  quarters  of  barley  were 
shipped ;  the  charterer  on  the  calculation  of  these  rates  admitted  that 
2,266  imperial  quarters,  less  1 5  per  cent,  for  barley,  were  delivered. 
The  court  decided  that  freight  was  payable  on  the  quantity  shipped, 
X.  e.  by  the  term  in  the  bill  of  lading,  and  not  by  the  term  of  the 
charter,  the  bill  of  lading  being  made  the  controlling  document.® 

*  Gibson  v.  Stuiw,  24  L.  J.,  Ex.,  121,  126;  10  Ex.,  622,  639,  per  Alderson,  B., 
Martin,  B.,  diss.;  Nlolloy,  Bk.  2,  ch.  4,  8.  8. 

»  Covas  V,  Bingham,  23  L.  J.,  Q.  B.,  26  ;  2  E.  &  B.,  836. 

>  Gibson  v,  Sturge,  ib,  sup, ;  Buckle  v,  Knoop,  2  L.  R.,  Ex.,  333,  334. 

*  Buckle  V,  Knoop,  ib,  sup,  «  Tully  v.  Terry,  8  L.  R.,  C.  P.,  679. 

*  Haddow  v.  Parry,  3  Taunt.,  303 ;  Jessel  v,  Bath,  2  L.  R.,  Ex.,  267;  Lebeau  v, 
G.  St  Navig.  Co.,  8  L.  R.,  C.  P.,  88 ;  Meyer  v.  Dresser,  33  L.  J.,  C.  P.,  289;  16 C.  B. 
(N.  S.),  646 ;  Coulthurst  v.  Sweet,  I  L.  R.,  C.  P.,  653. 

'  Covas  V,  Bingham,  ib,  sup,         ®  TuUy  v,  Terry,  ib,  sup. 
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The  obligation  to  load  "a  full  and  complete  cargo,"  which  is  the 
ordinary  term  in  charter-parties,  binds  the  charterer  to  fill  the  ship^ 
with  such  a  number  of  tons  of  goods  as  the  ship  is  "  capable 
of  containing  without  injury,"  />.  as  "  the  ship  is  capable  of  carrying 
with  safety,"  or  as  the  ship  will  hold  and  safely  carry.*  And  if  he 
has  a  choice  of  various  kinds  of  goods,  he  may  put  on  board  any 
merchandise  he  pleases ;  but  if  he  chooses  to  load  in  a  manner 
which  will  necessitate  the  use  of  broken  stowage,  he  is  bound  to 
put  on  board  broken  stowage.*  But  the  obligation  of  the  shipowner 
is  primarily  to  ballast  his  ship  and  make  her  trim  for  the  voyage. 
If  the  charterer  agrees  to  perform  this  duty  for  him  in  part,  and 
fpr  his  relief,  it  will  not  follow  that  his  obligation  is  extended 
beyond  the  terms  of  his  special  agreement.*  The  obligations  that 
exist  are  reciprocal :  the  shipowner  must  load  what  the  charterer 
supplies,  within  the  terms  of  his  contract;  the  charterer  must 
furnish  as  much  as  the  master  can  load  and  safely  carry.  If  the 
charterer  fail  in  his  obligation,  he  is  liable  in  damages.*  The  measure 
of  damages  is  based  on  the  contract  of  the  parties,  so  far  as  it  is 
capable  of  being  ascertained,  even  where  no  general  or  determining 
standard  of  rate  is  adopted,  and  is  not  assessed  vaguely  by  what  is 
reasonable.®  And  if  there  are  various  ways  in  which  the  contract 
may  be  performed,  it  is  construed  in  a  manner  the  least  profitable 
to  the  shipowner  and  the  least  burdensome  to  the  charterer." 

When  goods  are  sent  in  a  general  ship,  the  amount  of  freight  is 
either  settled  by  the  agreement  of  the  parties  or  by  the  usage  of  trade. 
If,  by  charter-party,  a  gfross  sum  is  promised  for  the  use  of  an  entire 
ship,  or  an  entire  part  of  a  ship,  for  the  whole  voyage,  that  gross  sum 
will  be  payable,  although  the  merchant  has  not  fully  laden  the 
ship.  And  if  a  certain  sum  is  to  be  paid  for  every  ton,  or  other 
portion  of  the  ship's  capacity,  for  the  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons  which  the  ship  is  proved 
capable  of  containing,  without  regard  to  the  quantity  actually  put 
on  board  by  the  merchant*  or  to  the  number  of  tons  burthen 
mentioned  in  the  description  of  the  ship.®  "  On  the  other  hand,  if 
the  merchant  has  stipulated  to  pay  a  certain  sum  per  cask  or  bale 

1  Cole  V.  Meek,  15  C.  B.  (N.  S.),  795,  802,  33  L.  J.,  C.  P.,  184.  per  Erie,  C.J.  If 
the  charterer  load  a  fidl  cargo,  it  is  the  shipowner's  duty  to  supply  the  necessary  ballast ; 
Towse  V,  Henderson,  19  L.J.,  Ex.,  163;  4  Ex.,  890 ;  Southampton  St.  Coll.  Co.  r. 
Clarke,  6  L.  R.,  Ex.,  57,  per  Blackburn,  J.  ' 

*  Hunter  v.  Fry,  2  B.  &  A.,  421,  425-6,  per  Bayley  and  Holrojrd,  JJ. 
'  Cole  V,  Meek,  ib,  supra, 

*  Anglo- Af.  Co.  V,  Lamzed,  I  L.  A.,  C.  P.,  226  ;  Blaikie  v,  Stembridge,  29  L.  J.» 
C.  P.,  212 ;  Irving  v,  Clegg,  i  Bing.,  N.  C,  53. 

*  Cole  V.  Meek,  33  L.  J.,  C.  P.,  183  ;  15  C.  B.  (N.  S.),  795  ;  Jones  «r.  Holm,  2 
L.  R.,  Ex.,  335 ;  Thomas  ».  Clarke,  2  Stark.,  450  ;  McLean  v,  Fleming,  2  L.  R-,  H.  of 
L.  (So.),  128 ;  Stoier  v,  Gordon,  3  M.  &  SeL,  308 ;  Windle  v.  Barker,  25  L.  J.,  Q.  B., 
349  ;  Duckett  v.  Satterfield,  3  L.  R.,  C.  P.,  ^7  ;  Hunter  v,  Yt^^  2  B.  &  aI,  421;  Gumm 
V,  Tyrie,  33  L.  J.,  Q.  B.,  97  ;  34  L.  J.,  ib.,  124. 

*  Gether  v.  Capper,  24  L.  J.,  C.  P.,  69 ;  25  L.  J.,  C.  P.,  260 ;  Thomas  v,  Clarke, 
2  Starkie,  450 ;  Cockbum  v,  Alexander,  infray  p.  812,  per  Wilde,  CJ. ;  Capper  r. 
Forster,  3  Bing.  N.  C,  938. 

'  Cockbum  v,  Alexander,  18  L.  J.,  C.  P.,  74,  83;  6  C  B.,  791,  814.  See  Rule  28, 
p,  261,  antt, 

»  Abb.  on  Ship.,  277;  Roccus,  N.,  72,  75.     •  Hunter  t'.  Fry,  2  B.  &  A.,  421. 
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of  goods,  the  payment  must  be  in  the  first  place  according  to  the 
number  of  casks  or  bales  shipped  and  delivered  ;  ^  and  if  he  has 
covenanted  to  pay  freight  on  skins  by  the  pound,  net  weight  at 
the  king's  beam,  freight  is  due  on  the  outside  skins  in  which  the 
packages  are  contained."  *  And  where,  again,  he  has  covenanted  to 
furnish  a  complete  lading,  or  a  specific  number. of  casks  or  bales,  and 
has  failed  either  wholly  or  in  part  to  perform  his  promise,  he  becomes 
liable  in  damages,  to  be  sometimes  settled,  in  case  of  disagreement, 
by  a  jury,  who  are  allowed  to  take  all  the  circumstances  into  their 
consideration.  "  In  all  such  cases  the  proper  course  is  to  estimate 
the  freight  by  means  of  an  average,  so  as  to  take  neither  the 
greatest  possible  freight  nor  the  least ;  and  such  an  average  is  the 
proper  measure  of  damages/*  * 

This  rule  of  the  proper  measure  of  damages  by  average,  pro- 
pounded by  Lord  Tenterden,  was  applied  by  him  in  a  case  in 
which  the  ship  returned  empty,  the  charterer  failing  to  supply 
cargo,  although  he  had  a  choice  of  different  kinds  of  goods  specified 
at  an  agreed  rate  of  freight*  It  was  also  followed,  as  being  just  and 
reasonable,  in  a  case  in  which  a  ship  under  similar  circumstances 
arrived  home  only  partly  laden.  The  charterer  had  shipped  one- 
seventh  of  the  cargo  with  the  articles  enumerated  in  the  charter, 
and  filled  up  the  ship  with  teak  timber  at  a  less  profitable  rate  to 
the  shipowner.  The  master  received  the  teak  under  protest.  A 
jury  found  that,  looking  to  the  entire  terms  of  the  charter-party 
the  quantity  of  teak  supplied  "  was  not  lawful  merchandise  within 
the  meaning  of  the  contract,"  and  the  damages  were  estimated  on 
the  rule  of  average  laid  down  by  Lord  Tenterden,  and  it  was 
determined  that  freight  was  due  upon  an  average  of  all  the  articles 
enumerated,  and  that  the  rule  was  the  same  whether  the  ship 
returned  empty  or  laden  with  a  cargo  of  articles  different  from 
those  enumerated  ;  the  liberty  to  fill  up  the  ship  with  other  lawful 
merchandise  being  understood  by  the  court  to  mean  other  lawful 
merchandise  ejusdem  generis,  at  least  so  far  as  the  calculation  of  the 
freight  was  involved  in  that  construction  * 

The  rule  adopted  with  reference  to  the  prescribed  articles  in  a 
charter,  and  which  were  primarily  intended  to  be  carried,  is  the 
test  by  which  the  shipowner  is  to  ascertain  the  freight  to  be 
paid  for  transporting  those  articles  for  which  no  rate  of  freight 
has  been  provided.  Under  the  words,  "  other  lawful  merchandise," 
the  charterer  is  at  liberty  to  ship  any  lawful  articles  he  pleases 
(due  regard  being  had  to  the  safety  of  the  vessel) ;  but  he  is  bound 
to  pay  the  same  amount  of  freight,  as  the  vessel  would  have  earned 
if  loaded  within  the  terms  of  the  charter.* 

*  Roccus,  N.,  73,  75  ;  Moller  v.  Living,  4  Taunt,  102  ;  Abb.  on  Ship.,  277. 

*  Moorsom  v.  Page,  4  Camp.,  103. 

*  Thomas  v,  Clarke,  2  Stark.,  450;  Abb.  on  Ship.,  278 ;  Staniforth  v.  Lyall,  7  Bing., 
169 ;  Smith  v,  Wilson,  8  East,  437  ;  Storer  v,  Gordon,  3  M.  &  S.,  308  ;  Barker  v, 
Hodgson,  3  id.,  267  ;  Reid  v,  Hoskins,  6  E.  &  B.,  953  ;  Avery  v,  Bowden,  6  E.  &  B., 
962  ;  Esposito  V,  Bowden,  27  L.  J.,  Q.  B.,  17.      *  Thomas  v.  Clarke,  2  SUrk.,  450  (1818). 

*  Capper  v,  Forster,  3  Bing.  N.  C^  938,  949. 

*  Cockbum  v,  Alexander,  18  L.  J.,  C.  P.,  74,  83  ;  6  C.  B.,  791^  814^ 
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In  this  case  a  distinction  was  drawn  between  the  rule  laid  down 
by  Ld.  Tenterden  in  the  case  in  which  no  part  of  the  cargo  was  sup- 
plied, and  those  cases  in  which  hypothetically  it  might  be  necessary 
to  supply  part  of  the  loading  only,  as  where  the  freighter  wilfully 
neglected  or  refused  to  load  enumerated  articles,  being  able  to 
supply  them,  or  those  in  which  it  would  be  inconvenient  or  un- 
profitable to  comply  with  the  charter. 

"  Suppose  there  were  goods  of  one  of  the  enumerated  kinds  there,  and  the 
freighter  refused  or  neglected  to  supply  them — suppose  there  were  goods  not  of 
the  enumerated  kinds,  and  none  were  furnished — suppose  there  were  no  goods 
whatever,  and  through  inability  no  cargo  is  supplied, — ^then  it  may  be  that,  if 
vou  could  show  there  was  a  particular  kind  of  cargo  which  the  freighter  could 
have  shipped,  perhaps  the  measure  of  damages  should  be  the  non-shipment  of 
that  cargo  ;  .  .  .  but  if  there  were  no  goods,  then  it  may  be  that  you  should 
take  the  average  of  all  the  enumerated  kinds  of  goods  as  the  cargo  to  be  paid  for."' 

Three  rules  were  thus  established  to  determine  what  were  the  char- 
terer's liabilities  in  case  of  his  loading  with  goods  different  from  those 
agreed,  or  not  loading ;  these  being — i.  That  a  sum  to  be  calculated 
in  accordance  with  the  terms  expressly  agreed,  and  not  a  nominally 
"  reasonable  freight,"  was  payable ;  the  rule  was  merely  to  echo  the 
terms  declared  by  the  charter.  2nd.  Where  no  goods  were  provided, 
and  the  ship  returned  empty,  the  average  rate  was  payable  in  accord- 
ance with  Thomas  v.  Clarke.  3rd.  That  the  charterer  was  entitled 
to  perform  the  contract  in  the.  manner  most  favourable  to  himself, 
and  least  onerous,  and  least  favourable  to  the  shipowner,  by  sup- 
plying such  a  cargo  as  would  pay  the  least  freight  as  long  as  it 
was  "  unobjectionable."  ^ 

Subsequent  cases  have  afKrmed  these  rules;  and  where  by  a 
charter-party  the  freighter  agreed  to  load  "a  full  and  complete 
cargo  of  oats  or  other  lawful  merchandise,  paying  freight  4s.  6d. 
sterling  per  320  lbs.  weight  delivered  for  oats,  and,  if  any  other  cargo 
be  shipped,  to  pay  in  full  and  fair  proportion  thereto,  according  to  the 
London  Baltic  printed  rates,"  it  was  held  that  the  charterer  was 
not  obliged  to  load  a  full  cargo  of  oats,  that  he  might  supply  a 
cargo  of  other  lawful  merchandise,  that  "flax,  tow,  and  codilla" 
answered  the  description,  and  that  freight  was  to  be  paid  upon 
such  articles  according  to  the  scale  of  equivalents  of  the  Baltic 
rates,  and  which  amounted  to  ^^602  as  against  ;^  1,035  if  the  cargo 
had  been  entirely  of  oats.^  And  where  it  was  agreed  that  a  cargo 
was  to  be  loaded  of  enumerated  articles  at  specified  rates,  the 
cargo  not  to  consist  of  less  than  3,000  barrels  of  flour,  meal,  or 
naval  stores,  and  the  cargo  consisted,  in  part,  of  non-enumerated 
articles,  the  rule  laid  down  to  estimate-  the  damages  was  to 
assume  that  the  agreed  number  of  barrels  of  flour  were  on  board, 
and  the  residue  of  the  vessel  was  filled  with  other  lawful  mer- 
chandise, at  the  amount  of  freight  calculated  on  the  terms  in  the 

1  Cockbum  v.  Alexander,  18  L.  J-,  C.  P.,  74,  83 ;  6  C.  B.,  791,  814,  per  Manle^  J. 
»  lb.,  6  C.  B.,  814,  per  Maule,  J. 

*  Southampton  Colliery  Co.  v.  Clarke,  4  L.  R.,  Ex.,  73  5  6  L.  R.,  Ex.,  53  ;  Warren 
V.  Peabody,  8  C.  B.,  800. 
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charter-party,  viz.  5s.  6d.  per  barrel  of  flour,  meal,  or  naval  stores, 
and  IIS.  for  every  480 lbs.  of  Indian  corn  or  other  grain.* 

The  ordinary  obligation  of  the  holder  of  a  bill  of  a  lading  to 
pay  freight,  on  the  terms  of  receiving  the  goods, "  he  or  they  paying 
freight  for  the  same,"  is  an  absolute  engagement  to  pay  the  freight 
concurrently  with  receiving  the  delivery.^  This  term  it  is  said  was 
introduced  for  the  benefit  of  the  master  only,  and  not  for  the 
benefit  of  the  consignor,  and  the  master  therefore  is  not  an  agent 
of  the  consignor  to  withhold  the  delivery  of  the  goods  unless  the 
consignee  or  his  assigns  pay  the-  freight*  And  it  is  immaterial 
that  the  consignor  is  also  the  charterer,  for  the  master  can  sue  the 
charterer,  if  he  does  not  receive  the  freight  from  the  holder  of  the 
bill  of  lading.*  And  the  mere  fact  that  goods  are  laden  on  board 
a  ship,  creates  an  implied  obligation  in  the  owner,  if  they  are  laden 
with  his  consent,  to  pay  freight,  even  before  the  bills  of  lading  are 
signed,  and  irrespectively  of  any  contract  by  charter-party  ;  *  and 
the  omission  of  the  words,  "  he  or  they  paying  freight  for  the 
same,"  from  the  bill  of  lading,  the  rate  of  freight  being  specified 
therein,  would  not  relieve  the  consignee  who  received  the  goods 
from  liability  for  the  freight,  although  they  were  transported  in  the 
ship  of  the  indorser  of  the  bill  of  lading.® 

Freight  is  due  and  payable  to  the  owner  of  the  ship ;  and  when 
he  ceases  to  be  owner,  and  transfers  the  ship  to  another  who  there- 
upon becomes  owner,  the  right  to  the  freight  passes  as  incident 
and  accessory  to  the  possession  of,  and  property  in,  the  ship. 
And  where  a  ship  was  captured  by  a  privateer  and  abandoned  to 
the  underwriters,  recaptured,  and  enabled  to  complete  the  original 
voyage  and  earn  freight,  it  was  held  that  the  underwriters,  to 
whom  the  ship  was  abandoned,  were  entitled  to  the  freight.  And 
there  being  two  sets  of  underwriters  interested,  viz.,  on  cargo  and 
on  ship,  it  was  held  that  the  latter  alone  were  entitled.  Lord 
Ellenborough  said  it  had  long  been  settled  that  freight  followed  as 
an  incident  the  property  in  the  ship  ;  and  Abbott,  J.,  considered 
that  as  it  followed  in  the  case  of  a  sale,  it  did  in  an  abandonment, 
which  was  equivalent,"'  and  the  mortgagee,  who  takes  possession  of 
the  ship  before  the  freight  has  been  paid,  is  entitled  to  demand 
and  claim  it.®    And   if  there  are  particular  provisions  or  terms  of 

>  Warren  v.  Pcabody,  8  C.  B.,  800,  814. 

'  PajHiiter  v.  James;  2  L.  R.,  C.  P.,  348;  Duthic  v,  Hilton,  4  L.  R.,  C.  P.,  138; 
Yates  V.  Railston,  8  Taunt.,  293  ;  Tate  v.  Meek,  ft/.,  380  ;  Domett  v.  Dickinson,  2  Nev. 
&M.,  374;  Leer  v,  Yates,  3  Taunt,  387 ;  Dobbin  v,  Ihomton,  6  Esp.,  16;  Dougal  v. 
Kemblc,  3  Bing.,  383,  and  p.  322,  ante,  nn.  7,  9,  10. 

'  Shepard  v.  De  Bemales,  13  East,  565  ;  Penrose  v.  Wilks,  Abb.  on  Ship,  281  ; 
Christy  z/.  Row,  i  Taunt.,  300;  Tapley  v.  Martens,  8  T.  R.,  451;  but  see  Evans  ». 
Forster,  I  B.  &  Ad.,  118.  *  Christy  v..  Row,  i  Taunt.,  300. 

*  Domett  V.  Bcckford,  5  B.  &  Ad.,  521 ;  Domett  v.  Dickinson,  2  Nev.  &  Man.,  374. 

*  Weguelin  v,  CelUer,  6  L.  R.,  H.  of  L.,  286. 

^  Sharp  V,  Gladstone,  7  East,  24;  Morrison  v.  Parsons,  2  Taunt.,  407,  overruling 
Splidt  V,   Bowles,  10  East,  279. 

*  Gardner  v,  Cazenove,  26  L.  J.,  Ex.,  17  ;  I  H.  &  N.,  423  ;  Alexander  v. 
Simms,  23  L.  J.,  Ch.,  721;  Gumm  v,  Tyrie,  33  L.  J.,  Q.  B.,  97,  34  id,,  124;  4  B. 
&  S.,  680;  Lindsay  v.  Gibbs,  22  Beav.,  522;  Keith  v.  Burrows,  2  App.  C,  636; 
2  C.  P.  D.,  163. 
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V  demurrage  in  the  bill  of  lading,  the  master  can  claim  satisfac- 
tion, in  respect  of  them,  from  any  indorsee  or  assignee  who  receives 
and  accepts  the  goods  with  notice  of  its  terms.^  But,  where 
goods  were  shipped  in  the  vessel  of  the  consignee,  "  freight  free 
on  owner's  account,"  and  the  ship  was  transferred,  and  the  con- 
signee became  bankrupt,  the  transferee,  it  was  held,  could  not 
claim  freight  from  the  consignor  of  the  goods,  who  had  shipped  to 
owner's  account,  but  had  stopped  in  transitu  for  his  unpaid 
purchase-money.* 

And  the  ordinary  rules  of  agency  apply  to  bills  of  lading — ^that 
the  consignor  may  sue  on  them,  if  he  were  in  fact  acting  as  the 
agent  of  the  consignee,  and  the  consignee  in  such  case,  as  the  real 
principal,  may  sue  the  owner  of  the  ship  for  any  breach  of  the 
contract  to  carry ;  *  and  where  the  bill  of  lading  transfers  the 
property  to  an  indorsee,  such  indorsee,  by  virtue  of  the  i8  &  19 
Vict.,  c.  Ill,  s.  I,  becomes  liable  to  all  the  rights  and  incidents  of 
ownership  which  belonged  to  the  consignee,*  and  the  indorsee  has 
notice  of  all  terms  on  the  face  of  the  bill  of  lading,  and  of  those 
which  it  incorporates  from  the  charter-party.* 

Where  a  ship,  freighted  with  goods  of  the  owner,  was  wrecked, 
and  abandoned  to  the  underwriters,  but  part  of  the  cargo  was 
afterwards  landed  at  the  port  of  discharge  in  lighters,  and  part 
delivered  by  the  ship,  it  was  held  that  there  was  no  freight  proper 
due  to  the  underwriters  for  the  carriage,  but  that  they  were  entitled 
to  freight,  or  a  payment  in  the  nature  of  freight,  for  the  carriage 
from  the  place  of  abandonment  to  the  port  of  delivery,  calculated 
at  the  current  rate  of  freight  between  those  places.  The  transfer 
of  ownership  having  taken  place  during  the  voyage,  it  was  con- 
sidered that  the  underwriters  were  not  entitled  as  for  freight  for 
the  whole  voyage,  but  that  any  benefit  in  the  increased  value  in 
the  goods  enured  to  the  owner,  and  that  the  underwriters'  title 
went  no  further  back  than  the  date  and  place  of  the  casualty.  The 
measure  of  damage  was  not  calculated  hypothetically,  but  based 
on  the  current  rate.* 

The  obligations  which  arise  on  the  express  promise  in  the 
charter-party,  "  to  load  a  full  and  complete  cargo,"  will  be  dealt 

with  in  the  analysis  of  charter-parties  ;  but  some  cases  have  arisen 

'  — ^^^— ^^— ^^— — 

*  Stindt  V,  Roberts,  17  L.  J.,  Q.  B.,  166,  5  D.  &  L.,  460;  Kingston  v.  Wendt, 
I  Q.  B.  D.,  367 ;  Dougal  v.  Kemble,  ii  B.  Mob.,  251  ;  3  Bing.,  383  ;  Leer  «^.  Yates, 
3  Taunt.,  387 ;  Jesson  v,  Solly,  4  Taunt.,  52 ;  Dobbin  v.  Thornton,  6  Esp.,  16  ;  Kemp 
V,  Clark,  17  L.  J.,  Q.  B.,  305;  12  Q.  B.,  647  ;  M'Lcan  v.  Fleming,  2  H.  of  L.,  Sc, 
128  ;  Wegener  v.  Smith,  24 L.  J.,  C.  P.,  25  ;  15  C.  B.,  285  ;  Brown  ».  Byrne,  23  L.  J., 
Q.  B.,  313 ;  3  E.  &  B.,  703 ;  ^  see  Caughey  v.  Gordon,  3  C.  P  D.,  419. 

•  The  Mercantile  &  Exchange  Bank  v,  Gladstone,  3  L.  R.,  Ex.,  233. 
'  Van  Casteel  v.  Booker,  18  L.  J.,  Ex.,  9  ;  2  Ex.,  691. 

*  Smurthwaite  ».  Wilkins,  31  L.  J.,  C.  P.,  214;  ii  C.  B.  (N.  S.),  842;  Lewis  r. 
M*Kee,  2  L.  R.,  Ex.,  37 ;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299 ;  The  FigUa  Maggiore,  2 
L.  R.,  A.  &  E.,  106. 

«  Weguclinzf,  Cellier,  6  L.  R.,  H.  of  L.,  286;  Hingston  v,  Wendt,  ib,  sttp.; 
Porteus  ».  Watney,  3  Q.  B.  D.,  223,  534,  and  cases  n.  i,  sup, 

•  Miller  ».  Woodfall,  27  L.  J.,  Q.  B.,  120,  8  E.  &  B.,  493 ;  Mitcheson  v.  Nicol, 
7  Ex.,  929 ;  Mitchell  v,  Darthez,  2  Bing.  N.  C,  555  ;  Sweeting  v.  Dardiez,  14  C  B^ 
538 ;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83. 
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on  the  precise  meaning  of  the  word   ** cargo"  as  an  indivisible 
term,  and  as  implying,  or  as  being  used  to  imply,  a  full  and  com- 
plete cargo,  and   not  less,  or  an  entire  and  indivisible  quantity. 
Thus,  where  part  of  a  cargo  was  destroyed  by  fire  after  shipment, 
it  was  suggested  that  the  charterer  was  thereby  wholly  excused  his 
promise,  to  carry  and  deliver  any  part  of  the  cargo.      No  obligation 
impliedly  fell  on  the  charterer  to  make  good  the  loss,  as  the  word 
cargo  was  entire.     The  court  held,  however,  that  there  was  an 
obligation  to  load  a  full  and  complete  cargo,  and   that  this  con- 
tract, apart  from  the  fire,  had  not  been  complied  with.    Although 
the  vessel  had  been  scuttled,  the  charterer  was  declared  liable  to 
supply  (fire  being  an  excepted   peril)  sufficient  cargo,  to  load  the 
ship,  after  it  had  been  recovered  and  repaired,  in  addition  to  the  part, 
which  had  been  ready  for  loading  in  lighters,  and  which  had  been 
saved.    The  voyage  was  not  frustrated  by  the  two  months'  delay 
before  the  ship  was  again  ready  for  sea.    The  charterer  was  not 
bound  to  load  over  again  the  part  burned,  and  the  term  was  read  as 
an  obligation  to  load  **  so  many  bales  of  cotton  and  so  many  bags 
of  sugar  as  would  make  a  complete  cargo."  ^    And  where  a  cargo  of 
1400  tons  of  rye  was  contracted  for,  and  1447  tons  of  rye  and  7.8 
quarters  of  maize  were  shipped  as  a  compliance,  it  was  held  that 
the  purchaser  could  not  reject,  on   the  ground   that  his  bill    of 
lading  was  not  clean.*    But  where  a  contract  was  made  to  pur- 
chase "  a  cargo "  of  about  60  cubic  fathoms  of  lathwood,  and  83 
fathoms  were  loaded  in  a  vessel  of  larger  tonnage,  it  was  held  that 
the  word  meant  "  the  freight  or  lading  of  a  ship,"  />.,  the  entire 
loading,  and  that  the  contract  had  not  been  satisfied.*    But  this 
case  was  subsequently  discredited  in  a  decision  in  the  House  of 
Lords,*  and  possibly  tiie  explanation  of  Cleasby,  B.,  that  there  had 
been  in  this  particular  instance  a  special  contract  to  purchase  a  cargo 
by  words  of  indivisible  contract,  as  the  explanation  of  the  judge 
who  delivered  judgment  in  the  prior  action,  may  be  accepted  as 
the  proper  solution  of  this  case,  which  is  in  conflict  with  other 
decisions.    And  an  order  "  to  ship  500  tons  of  sugar,  50  tons  more 
or  less  of  no  moment  if  it  enables  you  to  get  a  suitable  vessel," 
was  held  satisfied  by  something  less  than  400  tons  (393)  purchased 
from  different  persons  and  sent  in  one  ship,  with  an  intention  to 
send  a  further  quantity  to  make  up  the  order  by  another  ship.*  And 
in  this  case  a  decision,  which  had  held  that  an  order  for  100  bales 
of  cotton  was  satisfied  by  a  shipment  of  94,  was  approved.* 

The  contract  of  the  shipowner  as  carrier  is  only  satisfied,  as  has 
been  explained,  by  delivery  ;  and,  the  contract  being  entire,  the 
point  has  constantly  arisen,  to  what  extent  is  the  charterer  liable 
to   the  shipowner,  where  the  ship  is  lost,  first  on   the  outward 

^  Jones  V,  Holm,  2  L.  R.,  Ex.,   335.    See,  as  to  a  delay  in  a  time  charter-party, 
fmstrating  the  adventnre,  TuUy  v.  Howling,  2  Q.  B.  D.,  182. 

*  The  Imperial  Ottoman  Bank  v.  Cowan,  29  L.  T.  (N.  S.),  52. 

*  Kreuger  v,  Blanck,  5  L.  R.,  Ex.,   1795  Sargent  v.  Reed,  2  Str.,  1228;  Houghton 
V.  Gilhart,  7  C.  &  P.,  701. 

*  Ireland  v,  Livingston,  5  L.  R.,  H.  of  L.,  395,  410,  per  Blackburn,  J. 

*  Ih.y  395,  411.  •Johnston  v,  Kershaw,  2  L.  K.,  Ex.,  82. 
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voyage,  before  any  freight  becomes  due,  or,  secondly,  on  the  home- 
ward voyage,  where  they  are  one,  and  not  distinct,  voyages. 

In  the  first  case,  assuming  that  a  ship  goes  to  a  foreign  port  in 
ballast,  to  load,  and  is  lost,  or  captured,  or  is  unable  to  load  law- 
fully, by  war  breaking  out  between  the  country  of  the  charterer 
and  the  country  of  the  port  of  destination  or  of  loading, — in  such 
case  there  is  the  intervention  o{^  force  majeure  before  breach,  which 
suspends  the  performance  of  the  contract.  Neither  party  is  to  blame. 
It  may  then  be  dissolved  by  mutual  consent  Either  side  may  give 
notice  that  it  will  not  carry  out  the  contract.  The  other  side,  on 
notice  received,  may  accept  or  refuse  to  accept,  the  proposed 
recission.  If  the  dissolution  of  the  bargain  is  accepted,  the  con- 
tract is  Xj^j^^iw:/^  determined.  If  the  notice  is  an  insistance  on 
performance,  each  party  may  treat  the  contract  as  subsisting,  up  to 
the  time  to  which  performance  has  been  necessarily  deferred.^  The 
renunciation  by  one  side  is  not  per  se  a  complete  breach  ;  it  is  only 
made  so  by  its  acceptance.  The  master  who  has  received  a  notice, 
framed  in  clear  and  express  terms,  and  in  its  nature  absolute,  may 
still  treat  it,  in  the  interests  of  his  owner,  as  inoperative,  until  the 
loading  and  lay  days  have  expired.  In  such  case,  the  breach  is 
not  complete  till  the  time  originally  appointed  has  elapsed.  He  is 
then  at  liberty  to  sail  away.^ 

Where  the  goods  have  been  shipped,  and  the  master  is  pre- 
vented sailing,  by  an  excepted  peril  or  vis  major,  as  the  right  to 
freight  does  not  commence  until  the  ship  has  broken  ground  and 
begun  the  voyage,  no  partial  payment  can  be  claimed  for  the  goods 
laden  on  board,  if  without  the  fault  of  the  master  the  ship  is  pre- 
vented from  actually  setting  forth  on  the  voyage.*  The  rule  oi pro 
rata  freight  is  held  not  to  apply.  Thus,  where  a  ship, which  had  loaded 
and  cleared  out  into  the  river  ready  to  sail,  was  cut  out  and  captured 
while  waiting  for  convoy,  but  recaptured,  it  was  decided  no  freight 
was  due  ;  and  that  nothing  was  due  to  the  shipowner  for  taking 
the  goods  on  board,  the  voyage  not  having  practically  commenced* 

So  where  the  ship  is  freighted  for  one  entire  voyage  out  and 
home,  to  be  paid  on  discharge  of  homeward  cargo,  or  at  a  given 
rate  per  month  during  such  voyage,  nothing  is  earned  if  the  ship  is 
lost  or  captured,  after  the  performance  of  the  outward  vojrage. 
And  Ld.Tenterden  thought  a  singular  instance  of  this  rule,  offered 
by  Malyne,  worthy  of  record.  Five  ships  were  freighted  from 
England  to  Leghorn  and  Civita  Vecchia  and  back.     The  Grand 

>  Avery  v,  Bowden,  6  E.  &  B.,  953 ;    5  E.  &  B.,  714,  728 ;  Gibbon  v.  Mender,  2 

B.  &  A.,  17  5  Phillpotts  V,  Evans,  5  M.  &  W.,  475  ;  Cort  v,  Ambergate  Rl.  Co.,  20 
L.  J.,  Q.  B.,  460 ;  Hochster  v,  De  la  Tour,  2  E.  &  B.,  678 ;  Star  of  India,  i  P.  D.,  466  : 
Rolls  Ab.,  tit.  Conditions,  U.  &  V.,  417  ;  Ripley  z'.  MClure,  18  L,  J.,  Ex.,  419  ;  4  E*-» 
345.    If  the  performance  becomes  illegal,  the  contract  is  dissolved  ;  Abb.  on  Ship.,  428. 

»  Avery  V.  Bowden,  6  K  &  B.,  953;  5  K  &  B.,  714  ;  Lecson  v  N.  B.  Oil  Co., 
8  If.  R.  C.  L.,  309 ;  Reid  v.  Hoskins,  4  E.  &  B.,  979 ;  Bartholomew  v.  Markwick, 
15  C.  B.  (N.  S.),  711 ;  Abb.  on  Ship.,  333. 

'  Abb.  on  Ship.,  331 ;  Curling  v.  Long,  inf.  ;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L., 
83  ;  Atwood  V.  Sellar,  4  Q.  B.  D.,  342  ;  The  Star  of  India,  I  P.  D.,  466. 

*  Curling  v.  Long,  i  B.  &  P.,  634 ;    Abb.  on  Ship.,  332 ;   Cunningham  v>  Duns,  3 

C.  P.  D.,  443- 
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Armada  was  at  this  time  preparing  in  Spain.  The  fiye  ships  per- 
formed their  outward  voyage.  Before  any  part  of  the  homeward 
cargo  was  shipped,  they  all  set  sail  and  came  away,  from  fear  of 
the  Spanish  galleys.  Two  of  the  ships  had  waited  their  full  agreed 
time,  and  the  masters  had  made  their  protest  against  the  shippers 
for  not  loading.  These  two  were  held  entitled  to  their  full  freight. 
Two  others  were  laden  outward,  but  sailed  away  without  waiting  their 
full  time.  They  were  held  disentitled  from  recovering  any  freight 
iat  all.  The  fifth  ship  had  a  proviso  for  payment  of  half  freight  for 
the  outward  voyage  if  she  were  taken  or  cast  away  on  her  return 
journey,  and  this  half  only  was  paid,  as  she  had  not  waited  the 
agreed  time.  The  proviso  had  not  happened,  but  the  out^yard  and 
homeward  voyages  were  considered  as  being  distinct.^ 

In  accordance  with  this  last-cited  decision,  Lord  Mansfield  laid 
down  a  rule,  which  may  be  stated  as  follows.  By  express  agreement 
the  parties  may  make  the  outward  and  homeward  voyage  one. 
Unless  it  is  so  made,  the  courts  will  equitably  place  such  a  con- 
struction on  the  charter-party  as  is  most  consistent  with  fairness,  and 
will,  if  the  outward  voyage  has  been  performed,  sever  the  contract 
and  declare  freight  for  that  which  has  been  performed.  Thus,  in  a 
charter  for- a  voyage  to  Grenada  and  back,  and*  that  the  ship  should, 
in  such  outward  and  homeward  voyage,  load  and  unload  all  lawful 
goods,  &c.,  .  .  .  the  ship  to  be  discharged  on  the  delivery  of  her 
homeward  cargo  in  London,  freight  and  hire  to  be  paid  at  the  rate  of 
;^iio  per  month  while  performing  the  voyage  aforesaid,  which  was 
"  to  end  and  determine  on  the  day  of  the  discharge  of  her  homeward 
cargo  at  London."  The  ship  delivered  her  outward  cargo,  and  was  lost 
on  her  return  voyage,  loaded,  at  the  expiration  of  five  months.  The 
outward  voyage  having  taken  three  months,  the  court  decided  that 
freight  was  payable  for  the  three  months  consumed  in  the  out- 
ward voyage.  Lord  Mansfield  said,  "  If  the  parties  have  expressed 
their  meaning  defectively,  the  court  must  be  guided  by  the  nature 
of  the  thing.  The  charter-party  puts  no  case  but  that  of  a 
prosperous  voyage  out  and  home  ;  it  provides  for  freight  on  the 
supposition  that  the  ship  will  return  safe  and  report  her  cargo :  no 
provision  is  made  for  any  other  case.  If  the  ship  be  cast  away 
on  the  coast  of  England,  and  never  arrive  at  the  port  of  London, 
yet  if  the  goods  are  saved,  freight  shall  be  paid,  because  the 
merchant  receives  advantage  from  the  voyage.  This  is  not  ex- 
pressed by  the  charter-party,  but  arises  out  of  the  equity  of  the  case."* 

In  a  subsequent  decision.  Lord  Kenyon  in  effect  dissented  from, 
and  overruled,  this  equitable  construction :  thus  on  a  charter-party 
which  made  the  balance  of  freight  due  and  payable,  by  good  bills, 
on  the  final  discharge  of  the  vessel,  after  the  completion  of  the 
outward  and  homeward  voyage,  he  held  that  there  was  no  appor- 
tionment of  freight ;  that  this  was  one  voyage  only,  and  not  two  ; 
and  that  the  freight  was  to  become  due  at  Liverpool,  and  could  not 

1  Malyne,  p.  98  ;  Abb.  on  Ship.,  332,  333. 

*  Mackrell ».  Simond,  Abb.  on  Ship.,  335 ;  2  Chitty,  666  (1776). 
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be  claimed  before.^  And  where  a  ship  was  chartered  by  the  month 
to  Monte  Video  "and  back  to  her  port  of  discharge"  in  Great 
Britain,  freight  to  end  when  the  ship  should  finally  have  discharged 
her  homeward  cargo,  and  "to  be  paid  on  the  arrival  and  dis- 
charge of  the  ship  at  her  destined  port "  of  discharge,  and  the 
ship  was  captured  on  her  outward  voyage  and  sent  back  to  London 
and  detained,  but  afterwards  restored  to  the  owner,  and  the  owner, 
having  repaired,  tendered  the  ship  to  complete  the  original  contract 
of  charter-party,  the  ship  having  been  twelve  months  at  hire,  the 
court  held  that  the  offer  to  perform  the  act  was  not  a  performance, 
that  there  had  been  no  performance,  and  that  no  freight  was  due.* 
And  where  a  ship  sailed  for  Naples  with  an  outward  cargo,  but 
could  not  deliver  it,  as  it  was  seized  on  arrival  there  by  the 
Government,  it  was  conceded  no  freight  was  due;*  and  in  a 
charter-party  by  the  month,  for  an  outward  and  homeward  voyage, 
freight  payable  monthly,  until  "  her  final  discharge,  or  up  to  the 
day  of  her  being  losty  captured^  or  last  seen  or  heard  of  "  the  first 
payment  of  freight  to  be  made  at  the  first  destined  port  abroad^' 
and  the  ship  was  lost  before  arriving  at  that  destined  port,  it  was 
decided  that  no  freight  was  due.* 

But  where  a  ship  arrived  at  her  port  of  destination,  Lisbon,  at 
the  mouth  of  the  Tagus,  and  was  warned  off  by  the  blockading 
squadron,  and  was  blown  out  to  sea,  captured  by  a  Spanish  privateer, 
recaptured,  and  sold  to  pay  salvage,  and  the  Court  of  Admiralty 
made  a  decree  for  the  restoration  of  the  ship  and  cargo,  the  Court 
of  Admiralty,  considering  the  calamity  common  to  both  parties, 
decreed  a  payment  of  half  the  freight.* 

And  where  "the  acceptance  of  the  goods  by  the  freighter, 
which  formed  the  very  substance  of  the  new  implied  contract," 
and  which  was  the  basis  of  the  decision  in  Luke  v.  Lyde,  does  not 
beget  a  new  set  of  rights  and  liabilities,  and  they  are  landed 
and  sold  without  prejudice,  no  freight  is  due.  The  ship,  after 
sailing  had  returned  to  her  country  or  port  of  departure,  and  the 
merchants  said,  **  If  you  land  the  cargo,  you  will  take  the  conse- 
quences. We  do  not  consent,  if  we  are  to  be  called  upon  for  freight 
and  expenses."*  In  another  case,  Ld.  EUenborough  decided  that 
no  freight,  and  no  compensation  in  the  nature  of  freight,  was  due 
under  charter  from  America  to  a  Dutch  port,  which  was  never 
reached.  The  master  refused  to  proceed  to  an  agreed  port,  as  the 
ship  was  liable  to  confiscation,  but  offered  to  deliver  the  cargo  in 
London  upon  payment  of  freight.  The  court  held  that  no  freight 
had  been  earned,  and  no  payment  a^  an  equivalent :  the  right  to 

'  Bjrrne  v,  Pattinsoiif  Abb.  on  Ship.,  335.  The  yoyzgt  out  and  home  was  described 
as  "  the  said  intended  vovi^e." 

»  Smith  V,  Wilson,  8  East,  437  ;  Hotham  v.  E.  Ind.  Co.,  i  T.  R.,  638 ;  Tolly  v. 
Howling,  2  Q.  B.  D.,  i8a. 

>  Storer  v,  Gordon,  3  M.  &  S.,  308 ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138 ;  Liddard 
V,  Lopes,  10  East,  526,  and  p.  325,  n.  5,  anU. 

*  Gibbon  ».  Mendei,  2  B,  &  A.,  17.  *  Tlie  Friends,  i  Ed.  (Ad.),  246. 

*  Liddard  v.  Lopes,  10  East,  526 ;  Metcalfe  v.  The  Britannia  Ironworks  Co.,  i  Q.  B. 
D.»  613,  ^20,  per  Cockbum,  C.J.  ;  Luke  v,  Lyde,  2  Burr.,  882,  and  cases,  p.  313, 
nn.  I  &  2,  ante. 
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compensation  (it  was  said)  must  arise  out  of  some  contract,  express 
or  implied,  and  the  goods  had  been  brought  to  England,  instead  of 
being  conveyed  to  their  port  of  destination.  There  was  no  per- 
formance of  the  contract,  and  no  acceptance  of  the  goods  short  of 
the  port  of  destination.^ 

On  the  other  hand,  where  a  charterer  has  received    a  bene- 
ficial use  of  the  ship,  and  there  is  no  express  agreement  to  deprive 
the  shipowner  of  his  freight,  a  liability  to  pay  will  be  implied.*    Thus 
in  a  time  charter  for  twelve  months  certain,  and  for  such  longer  time 
as  the  ship  is  detained,  and   no  voyage  was  specified,  freight  to  be 
paid  on  monthly  terms,  at  intervals  of  four  months  to  the  end  of 
fourteen  months,  until  the  ship  was  discharged  in  the  river  Thames, 
any  residue  of  freight,  which  might  be  left  unpaid,  to  be  paid  after 
the  ship's  discharge  or  return  from  her  first  intended  voyage,  and 
the  ship  was  lost  before  her  return  from  her  first  voyage,  it  was  held 
that  the  hire,  being  calculated  monthly,  was  earned  at  the  end  of 
each  month,  though  payable  only  at  intervals  of  four  months  ;  that 
the  loss  of  the  ship  was  a  discharge,  within  the  true  intent  and 
meaning  of  the  charter,  and  that  the  residue  of  the  freight  became 
due,  as  if  the  discharge  had  taken  place  by  the  act  of  the  charterers.' 
No  freight  is  6m^  prima  fade  unless  the  whole  is  earned  ;  *  there- 
fore, if  the  voyage  be  performed  and  the  cargo  landed,  freight  can- 
not be  recovered  where  the  voyage  is  illegal.    Thus,  where  goods 
were  introduced  into  this  country  without  a  licence  under  the  orders 
in  council,*  and  where  there  was  a  delivery  in  contravention  of  the 
navigation  laws,*  no  freight  was  considered  to  be  earned,  though 
in  both  cases  the  cargo  was  allowed  to  be  exported  by  the  Crown. 
And  where  a  contract  was  made,  which  was,  in  the  belief  of  the 
parties,  legal  at  that  time,  and  was  entered  into  with  no  intention 
to  violate  the  law,  but  which  could  not  be  strictly  performed  without 
a  violation  of  the  law,  but  could  be  executed  legally  and  in  a  sub- 
stantive manner,  the  court  held  the  freighter  to  its  performance. 
The  contract  was  to  deliver  a  cargo  of  French  hay  in  London,  in 
accordance  with  the  custom  of  the  port   An  order  in  council,  under 
the  Contagious  Diseases  Animals  Act,  rendered  the  landing  of 
French  hay  in  London  illegal.^    A  term  in  the  charter-party  was 
to  the  effect  that  the  cargo  should  be  taken  from  the  ship  "  alongside." 
There  was  thus  no  necessity  to  land  it,  as  it  could  be  delivered 
alongside  into  another  vessel  and  exported.    The  charterer  received 
it  in  this  manner.     The  contract  was  l^al,  but  would  have  been 
illegal  if  entered  into  with  an  intent  to  violate  the  law.*  The  charterer, 


'  Osgood  V,  Groning,  2  Camp.,  466;, 

^  P.  305,  Role  3,  ante  ;  MackreU  v.  Simond,  2  Chitty,  666 ;  Abb.  on  Ship.,  332. 

*  Havelock  v,  Geddes,  10  East,  555,  568. 

*  P.  305,  Rule d.anU;  Blasco  v,  Fletcher,  32  L.  J.,  C.  P.,  284;  14  C.  B.  (N.  S.), 
147 ; ;  Allison  v,  Bristol  Marine  Ins.  Co.,  I  App.  C,  229. 

•  MuUer  v,  Gemon,  3  Taunt,  394 ;  sec  Waugh  v,  Morris,  8  L.  R.,  Q.  B.,  202. 

•  Blanck  v,  Solly,  i  B.  Moore,  J31.  '  32  &  33  Vic,  c.  70,  s.  78. 

8  Waugh  V.  Morris,  ib.  sup, ;  M  Kinnell  v,  Robinson,  3  M.&  W.,  434,442 ;  Elliott  v. 
Richardson,  5  L.  R.,  C.  P.,  744 ;  Forster  v.  Taylor,  5  B.  &  Ad.,  887 ;  Cunard  v,  Hyde,  29 
L.  T.,  Q.  B.,  6 ;  2  £.&£.,  I ;  Pearce  v.  Brooks,  1  L.  R.,  Ex.,  213 ;  Wilson  v,  Foder 
ingham,  i  M.  &  S.,  468. 
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having  accepted  the  hay,  was  held  liable  to  pay  the  freight  and 
demurrage,  there  being  no  attempt  to  divide  or  shift  the  burden  of 
the  loss  on  the  ground  that  the  master  was  himself  the  cause  of 
the  delay,  or  had  consented  to  it,  and  had  thus  lost  *his  right  to 
demurrage. 

The  same  rules  of  construction  as  to  outward  and  homeward 
cargoes  appear  to  have  been  adopted  in  America,  on  the  authority 
of  the  English  cases.  Thus,  on  an  agreement  ''to  pay  $1,500  for 
the  voyage  out  and  home  at  the  return  of  the  vessel,"  it  was  held 
that  no  freight  was  due  either  on  the  charter  or  upon  an  implied 
assumpsit  after  the  loss  of  the  vessel,  before  the  homeward  cargo 
was  on  board  ;  and  that  if  the  return  cargo  had  been  on  board,  the 
case  would  have  been  the  same,  and  pro  rata  freight  could  not  have 
been  claimed.^  And  where  a  ship  was  chartered  from  New  York 
to  Pemambuco,  and  arrived  within  sight  of  Pernambuco,  but  was 
compelled  to  return  by  reason  of  a  blockade  of  that  port,  and  was 
afterwards  tendered  in  New  York  to  perform  the  voyage,  it  was 
held  that  no  freight  could  be  recovered,  and  the  term  in  the  charter- 
party,  "  freight  payable  on  the  delivery  of  the  return  cargo  or  arrival 
of  the  vessel,"  was  held  of  no  assistance,  though  it  contemplated 
the  return  of  the  ship  without  cargo,  as  no  freight  had  been  earned.* 

But  on  a  charter-party  for  a  voyage  from  America  to  Africa, 
and  thence  to  various  trading  ports  and  back,  by  the  month,  "  the 
freight  to  be  paid  in  thirty  days  after  return  to  Boston,  after  the 
vessel's  discharge,  and  the  ship  was  captured  on  the  return 
voyage,  it  was  held  that  freight  was  due  until  the  expiration  of 
half  the  time  spent  at  the  last  place  visited  by  the  ship  on  the 
coast  x)f  Africa  for  the  purposes  of  trade,  the  stipulation  as  to  pay- 
ment being  regarded  only  as  a  limitation  as  to  time,  and  not  as 
involving  a  condition  precedent  as  to  place.*  Where  the  con- 
tract for  the  whole  voyage  was  express  for  $1,500,  out  and  home, 
and  the  freight  was  to  be  paid  in  part  to  the  master  as  he  might 
require  for  disbursements,  and  the  residue  on  the  discharge  of  the 
cargo  at  the  port  of  departure  and  return,  it  was  held  an  entire 
contract  for  one  voyage,  following  the  English  cases*  on  similar 
tierms,  and  that  demurrage  could  not  be  claimed  till  the  charter  had 
been  complied  with,  and  a  settlement  made  therewith,  viz.,  in  two 
months  after  a  right  delivery  of  the  return  cargo  at  the  port  of 
discharge.^ 

>  Penoyer  v,  Hallett,  15  Johns  (Am.),  332;  Scott  v,  Libby,  2  Johns,  336;  Barker 
V,  Cheriot,  2  Johns,  352. 

'  Burrill  v,  Cleeman,  1 7  Johns,  72. 

'  Locke  V,  Swan,  13  Mass.,  76  ;  Brown  v.  Hunt,  11  Mass.,  45 ;  following  Havdock 
V.  Gcddes ;  10  East,  555. 

^  Crozier  v.  Smith,  I  Sc.  N.  R.,  338 ;  Liddard  v.  Lopes,  10  East,  526  ;  Gibbon  v. 
Mendez,  2  B.  &  A.,  17  ;  Cook  v,  Jennings,  7  T.  R.,  381 ;  Mashiter  v,  Buller,  I  Camp^ 
84 ;  Ditwidge  v.  Grey,  Abb.  on  Ship.,  273 ;  Curling  v.  Long,  i  B.  &  P.,  634  ;  Luke  v. 
Lyde,  2  Burr.,  882 ;  Sweeting  v,  Darthez,  14  C.  B.,  538 ;  Byrne  v,  Pattinson,  Abb.  on 
Ship.,  335. 

•  Towle  V,  Kettell,  59  Mass.,  18;  see  also  Coffin  v.  Storer,  5  Mass.,  252;  Penoyer 
V,  Hallett,  15  Johns,  332;  Blanchard  v,  Bucknam,  3  GreenL,  i ;  Hamilton  v.  Warfield, 
2Gill.  &J.,  482. 
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CHAPTER  X. 

ANALYSIS  OF   CHARTER-PARTIES. 

Charter-parties  are  ordinarily  printed  in  common  form.  The 
unusual  or  special  terms  agreed  between  the  parties  are  often 
inserted  in  writing,  the  order  of  the  various  settled  provisions  of  the 
document  being  maintained  as  follows  : — 

1.  The  names  of  the  contracting  parties.  The  descrip- 
tion of  the  ship,  and  her  present  situation  or  local  position, 
either  at  sea  or  in  dock. 

2.  Warranty  of  the  fitness  of  the  ship  for  the  adventure  to 
be  engaged  in. 

3.  The  promise  by  the  shipowner  that  the  ship  shall,  with 
all  convenient  speed,  load,  and  proceed  (or  sail),  and  deliver,  on 
being  paid  freight  (subject  to  the 

4.  Proviso  as  to  the  excepted  perils). 

5.  The  promise  of  the  charterer  to  pay  freight  and  load 
within  a  prescribed  time,  or  pay  demurrage. 

6.  The  lay  days  agreed  on  and  conceded  by  the  ship- 
owner, and  the  terms  of  demurrage  if  the  stipulated  limited 
time  is  exceeded. 

7.  Penalty  for  non-performance. 

8.  Clause  of  cesser  of  liability. 

This  is  a  skeleton  of  the  ordinary  form.  In  practice,  based  on 
this  outline,  charter-parties  of  great  length  and  complexity  are  not 
unfrequently  drawn  up,  where  the  letting  is  by  time,  or  for  a  term 
of  years,  or  a  series  of  voyages,  or  upon  unusual  conditions  of  hire 
for  a  particular  or  exceptional  service.  The  preliminary  allegations 
in  the  first  clause,  under  the  general  description  of  the  ship,  usually 
set  out  its  tonnage  and  burthen  and  class,  and  the  name  of  the 
master.  These  statements  are  in  jthe  nature  of  recitals,  and  descrip- 
tive of  the  subject-matter  of  the  contract.  Some  of  these  bear  the 
character  of  conditions  or  warranties,  and,  like  covenants  and  recitals 
in  a  deed,  may,  in  certain  events,  act  as  an  estoppel.^  If  such 
description  of  the  class  or  name  or  actual  locality  of  the  vessel  is 
material,  and  forms  part  of,  or  the  chief  inducement  to,  the  making 
of  the  contract,  it  is  to  be  regarded  as  a  warranty,  that  is  to  say,  a 
condition,  on  the  failure  or  non-performance  of  which  the  other 
party  may,  if  he  be  so  minded,  wholly  repudiate  and  rescind  the 
contract     If  the  warrantee  elect  to   rescind,  he  will  be  relieved 

*  Comyns*s  Dig.,  tit.  Estoppel  A.  2 ;  Co.  Littl.,  352 ;  Roll.  Ab.  Estoppel,  P.,  pi.  i  &  7  ; 
Ri^t  V,  Proctor,  4  Burr.,  2, 208 ;  Harding  v.  Ambler,  3  M.  &  W.,  279 ;  Co.  Littl.,  252  a ; 
Nasht^.  Turner,  i  Esp.,  217  ;  Jones  v.  WUliams,  2  Stark.,  52;  Horton  v.  The  Westminster 
Improvement  Commissioners,  7  Ex.,  740;  Lainson  v.  Tremere,  I  A  &  E,  792  ;  Clemow 
V.  Geach,  6  L;  R.,  Ch.,  147 ;  40  L.  J.,  Ch.,  44;  Hill  v»  The  Manchester  &  Salford 
Waterworks,  2  B.  &  Ad.,  544. 
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from  performance  on  his  part,  provided  there  has  not  been  a  partial 
execution  of  its  terms  in  his  favour,  and  he  has  not  acted  on  or 
received  a  benefit  under  it.  If  he-  has  received  the  whole  or  any 
substantial  part  of  the  consideration  for  his  promise,  the  warranty 
loses  the  character  of  a  condition,  or,  more  accurately,  ceases  to  be 
available  as  a  condition,  and  becomes  a  warranty  in  the  narrow 
sense  of  the  word — 'viz.,  a  stipulation  by  way  of  agreement  for  the 
breach  of  which  k  compensation  must  be  sought  in  damages.  But 
a  slight  or  accidental  misdescription  of  the  ship's  burthen,  where 
the  misstatement  is  not  excessive,  or  tainted  with  fraud,  is  usually 
considered  unimportant.  The  representations  of  class,  or  of  nation- 
ality, or  that  the  vessel  will  sail  on  a  given  day,  as  expressly  promised, 
would,  any  or  eithef  of  them  (in  the  event  of  their  breach  frustra- 
ting the  contract\  be  deemed  conditions  precedent,  although  the 
stipulation  that  the  ship  would  proceed  on  a  specified  date  might 
become  of  no  moment,  by  the  sailing  of  the  ship  before  the 
charter-party  is  finally  agreed  on  or  signed.  The  representation 
of  class,  inasmuch  as  it  affects  the  rate  and  cost  of  insurance, 
as  well  as  the  fitness  of  the  vessel  for  particular  risks  to  be  under- 
taken in  reference  to  the  cargo,  is  usually  regarded,  in  conjunction 
with  the  name,  tonnage,  and  locality,  as  the  basis  of  the  contract ; 
and  it  has  been  stated  judicially  on  this  point,  that 

**A  person  who  hires  a  vessel  imder  a  charter-party  does  so,  not  merely 
from  a  wish  to  have  his  goods  taken  to  a  particular  place,  but  upon  a  careful 
choice  of  the  vessel  itself,  as  the  vessel  best  adapted  for  his  purposes.  Many 
considerations  may  have  influenced  him  in  the  determination  of  his  choice. 
.  .  I  think  a  vessel  engaged  under  a  charter-party  ought  to  be  regarded  as  a 
chattel  of  peculiar  value  to  the  charterer  ;  and  that  though  the  court  of  equity 
cannot  enforce  a  specific  performance,  yet  it  will  restrain  the  employment  of  the 
vessel  in  a  different  manner,  whether  such  employment  is  expressly  or  impliedly 
forbidden  ...  A  contract  of  this  kind  consists  of  various  stipulations. 
.  .  The  vessel  must  be  in  a  fit  state  to  perform  the  voyage ;  she  must 
be  provided  with  a  skilful  master  and  a  Competent  crew ;  she  must  be  found  in 
all  things  necessary ;  and  she  must  commence  and  pursue  her  voyage  with 
reasonable  despatch  and  without  deviation.'*^ 

The  charterer  on  a  stipulation  for'  a  particular  ship  is  entitled 
to  the  vessel  he  bargains  for ;  and  although  he  cannot,  in  accordance 
with  established  rules  in  equity,  claim  specific  performance  of  the 
charter-party,  in  reference  to  the  employment  of  a  mere  chattel  as 
against  a  mortgagee, he  may  restrain  him  from  its  improper  use  or  em- 
ployment,and  from  wastingor  depreciating  the  mor%agee's  security.^ 

If  the  vessel  is  described  as  a  British  ship,'  or  as  highly  and 
specifically  classed  at  Lloyds,  these  are  warranties  at  the  time  they 
are  made,  which  will,  at  the  instance  of  the  charterer,  rescind  the 
contract  before  it  is  acted  on,  or  enable  him  to  recover  damages  if 
the  promise  is  not  performed,  when  the  agreement  has  been  in  part 
executed.    The  warranty  of  class  is  not  a  continuing  warranty.*    It 

*  De  Mattes  v.  Gibson,  28  L.  J.  (Ch.),  498,  501,  502,  per  Ld.  Chelmsford,  L.C*  *  Ifi. 
'  Lothian  v.  Henderson,  3  B.  &  P.,  499.     As  to  a  **  Russian  built  ship,"  sei  Redhead 

V.  Cater,  4  Camp.,  188;  as  to  a  British  built  ship,  described  as  Swedish,  Reusse  v. 
Mefers,  3  Camp«,  475. 

*  Routh  V,  MacmHlan,  33  L.  J.,  Ex.,  38;  Hurst  v.  Usbome,  25  L.  J-,  Cw  P., 
209;  18  C.  B.,  144  ;  Fr«nch  v.  Newgass,  3  C.  P.  D.,  163. 
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is  complied  with,  if  the  ship  is  of  the  class  declared,  at  the  time  of  the 
promise.  The  precise  statement  of  burthen  is  of  less  importance, 
and  is  rarely  made  in  absolute  terms.  A  description  of  the  ship  as 
of  180  or  200  tons,  when,  in  fact,  it  was  257,  was  held  not  such  a 
misdescription  as  to  vitiate  the  contract.^  A  charterer's  obligation 
to  load  "say  about  iioo  tons,"  is  a  promise  that  must  be  proxi- 
mately fulfilled.  These  are  not  words  of  expectation,  but  of  con- 
tract, and  the  court,  in  deciding  on  the  effect  of  such  a  statement, 
considered  that  an  estimated  difference  of  3  per  cent,  would  be  a  fair 
amount  of  variation.^  "  The  difference  must  be  such  as  people  would 
ordinarily  consider  "  included  in  the  word  "  about."  If  the  misde- 
scription, though  not  proceeding  from  fraud,  is  in  a  material  and 
substantial  point  inducing  the  contract,  the  promisee  may  rescind, 
if  he  will,  before  performance ;  but  when  performed,  if  it  is  a  matter 
of  loading,  the  question,  whether  the  amount  of  cargo  tendered  for 
the  vessel  is  unreasonably  in  excess,  or  is  insufficient  for  the 
capacity  of  the  ship,  is  for  the  jury.^ 

The  present  situation  of  the  ship  may,  or  may  not  be,  of  import- 
ance. If  it  is  absolutely  stated  to  be  "  lying  in  "  a  particular  dock, 
this  being  an  express  and  positive  representation,  will,  if  substantially 
material  to  the  particular  contract,  amount  to  a  condition  precedent.* 
A  statement  that  a  vessel  "  will  sail,"  or  "  is  to  sail,"  or  "  will  be  ready 
to  receive  cargo  "  on  a  specific  day  named,  has  been  held  to  be  a 
condition  precedent*  And  an  allegation  that  the  vessel  is  "  now  at 
sea,  having  sailed  three  weeks  ago,"  has  been  also  held,  under  the 
circumstances  of  the  case,  a  condition.*  The  averment  of  the  time 
of  sailing,  in  a  charter-party,  may  be  considered,  in  nearly  all 
ordinary  short-voyage  contracts,  a  material  and  necessary  part  of 
the  agreement.  Thus,  where  it  was  stated  that  a  vessel  had  sailed 
three  weeks  ago,  and  she  in  fact  sailed  a  week  later,  the  voyage 
being  only  to  Marseilles,  the  promise  was  held  equivalent  to  a  condi- 
tion precedent^  And  a  statement  made  on  the  sale  of  a  ship,  that  it 
was  "  now  at  Rangoon,"  was  held  to  be  for  the  jury,  whether  it  was 

>  Windle  v.  Barker,  25  L.  J.,  Q.  B.,  349;  6  E.  &  B.,  675. 

»  Morris  V,  Levison,  i  C.  P.  D,  155 ;  Reuter  v.  Sala,  4  C.  P.  D.,  239;  see  Pust  v, 
Dowie,  34  L.  J»,  Q.  B.,  127 ;  The  Noway,  Br.  &  L.,  377.    As  to.the  difference  between, 
words  of  positive  contract  and  of  expectation  or  doubt  merely,  see  Morris  v,  Levison, 
ib.  sup,  ;  Gwillim  V.  Daniell,  2  Cr.  M.  &  R.,  61 ;  JLeeming  v.  Snaith,  20  L.  J.,  Q.  B., 
164;  16Q.  B.,  275. 

'  Windle  v.  Barker,  supra  ;  Hunter  v.  Fry,  2  6.  &  Aid.,  42 1 ;  Reusse  v.  Meyers, 
3  Camp.,  475 ;  Molloy,  book  2,  cap.  4,  s.  16,  p.  379.  If  a  ship  by  charter-party,  reciting 
to  be  of  the  burthen  of  200  tons,  is  taken  to  freight  for  a  sum  certain,  to  be  paid  at 
her  return,  the  sum  certain  is  to  be  paidy  though  the  ship  amounts  not  to  that  burthen. 

^  Behn  v,  Bumess,  32  L.  J.,  Q.  B.,  Ex.  Ch.,  204;  3  B.  &  S.,  751 ;  Nichols  v, 
Tremlett,  i  Sprague,  361  (Am.). 

•  Havelock  ».  Geddes,  10  East,  555 ;  Dimech  v.  Coriett,  12  Moo.  P.  C.  C,  199 ; 
Glaholm  v.  Hays,  10  L.  J.,  C.  P.,  98;  2  M.  &  G.,  257  ;  Oliver  v,  Fielden,  18  L.  J., 
Kx.,  353  ;  4  Ex.,  135 ;  Crookewit  v.  Fletcher,  26  L.  J.,  Ex.,  153 ;  i  H.  &  N.,  893 ; 
Seeger  v.  Duthie,  29  L.  J.,  C.  P.,  253  ;  8  C.  B.  (N.  S.),  45 ;  Jackson  v.  Union  Marine 
Ins.  Co.,  8  L.  R.,  C.  P.,  572;  loid.,  125. 

•  Ollive  V.  Booker,  17  L.  J.,  Ex.,  21 ;  i  Ex.,  416;  Dimech  v,  Gorlett,  12  Moo. 
P.  C.  C  199;  Corkling  v,  Massey,  8  L.  R.,  C.  P.,  395;  but  see  Constable  v, 
Cloberie,  Palm.,  397,  **  with  the  first  (fair)  wind,'*  *'  prochein  vent ;  '*  Bommann  v.  Tooke, 
i  Camp.,  377,  "with first  fiivourable wind  ;  '*  Ritchie?;.  Atkinson,  10  East,  295  ;  Davidson 
V,  Gwynne,  12  East,  381.    .  '  Ollive  v.  Booker,  supra;  Glaholm  v.  Hays,  ib,  sup, 
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of  vital  importance  and  amounted  to  a  condition  precedent,  justi- 
fying a  refusal  to  carry  out  the  contract*  And  under  a  charter- 
party  for  twelve  months  to  commence  at  a  time  agreed,  the  tender 
of  the  ship  two  months  after  date,  was  held  to  be  a  breach  of  the 
contract  which  justified  the  charterer  in  refusing  the  ship  and  in 
cancelling  the  charter-party.^ 

Any  vessel  which  was  put  up  as  a  general  ship,  and  which 
carried  indifferently  for  all  persons,  was  for  some  time  considered 
to  be  a  common  carrier.*  In  consideration  of  freight,  the  master 
promises  to  carry  safely  and  securely,  and  with  reasonable 
despatch,  to  the  proper  port  of  delivery,  and  there  deliver  the 
goods  in  the  like  condition  and  order,  that  he  receives  them. 
This  promise  necessarily  involves  the  subsidiary  condition,  that  the 
vessel  shall  be  seaworthy.  The  implied  warranty  of  seaworthi- 
ness in  a  charter-party,  and  in  any  carriage  of  goods  for  hire, 
attaches  "  at  the  time  when  the  perils  of  the  intended  voyage 
commence,  that  is,  when  the  ship  sets  sail  with  the  cargo  on  board 
for  the  port  of  destination ;  and  this  warranty  is  broken  if  she  is 
then  unfit  to  encounter  these  perils,  although  she  may  have  been 
seaworthy  whilst  lying  in  the  port  of  loading,  and  also  at  the 
times  of  starting  from  her  anchorage  for,  and  arriving  at,  the  place 
of  loading  appointed  by  the  charterer,  and  of  commencing  to  take 
on  board  the  cargo."*  And  the  obligation  to  provide  a  seaworthy 
ship,  equally  exists,  if  the  shipowner  does  not  hold  himself  out  as  a 
common  carrier,*  and  if  it  is  merely  a  contract  as  between  the 
shipowner  and  merchant  or  charterer,  for  the  hire  of  a  vessel,  unless 
the  parties  voluntarily  enter  into  some  express  agreement,  to  waive 
the  implied  term,  as  sometimes  occurs  in  contracts  of  assurance.  This 
engagement  involves  among  its  conditions,  that  the  master  and  crew 
will  be  sufficient  to  protect  the  goods*  and  navigate  the  ship,  and 
that  the  master  will  use  reasonable  care  and  skill,  and  will  not  deviate 
unnecessarily,  from  his  proper  route.''  It  has  been  decided  that 
within  the  realm,  as  a  carrier  in  a  general  ship,  he  has  the  same 
liabilities  as  a  carrier  of  goods  on  land,  save  so  far  as  he  is  pro- 
tected by  the  larger  meaning  attached  to  the  act  of  God  and  the 

•  Oppenheim  v,  Fraser,  34  L.  T.  (N.  S.),  524  ;  Nichols  v,  Tremlctt,  i  Sprague,  361 
(Am.).        *  Tully  v.  Howling,  2  Q.  B.  D.,  182.    Sec  Havelock  v,  Geddcs,  10  East,  555. 

'  Morse  v.  Slue,  Vent.,  190,  238,  2  Lev.,  69  ;  Laveroni  v,  Druiy,  22  L.  J.,  Ex.,  2 ; 
8  Ex.,  166  ;  Kay  v.  Wheeler,  2  L.  R.,  C.  P.,  302  ;  and  cases  cited,  pp.  68,  69,  et  sef., 
antt.  Bat  see  Liver  Alkali  Ca  v,  Johnson,  9  L.  R.,  Ex.,  338,  340;  Nugent  v.  Smith, 
I  C.  P.  D.,  19,  423,  and  Pars,  on  Ship.,  vol.  i.,  p.  248,  that  agenend  ship  is  not  necessarily 
a  common  carrier. 

^  Cohn  V.  Davidson.  2Q.  B.  D.,  455  ;  Lyon  v,  Mells,  5  East,  429 ;  Mavingv.  Todd, 
I  Stark.,  72;  Rich  v.  Kneeland,  Cro.  Jac.,  330 ;  Liver  Alkali  Co.  v,  Johnson,  xsi/ra. 

•  Kopitoff  V.  Wilson,  1  Q.  B.  D.,  377 ;  Steel  v.  State  Line  St.  Ship.  Co.,  3  App. 
C,  72;  discr.  as  reported,  Schloss  v.  Heriot,  32  L.  J.,  C.  P.,  211 ;  14  C  B.  (N.S.),  59. 

•  Morse  v.  Slue,  Vent.,  190,  238  ;  2  Lev.,  69. 

^  Scaramanga  v.  Stamp,  4  C.  P.  D.,  316  ;  48  L.  J.,  C.  P.  D.,  478;  M*Andrew  v. 
Adams,  i  Bing.  N.  C,  29 ;  Davis  v.  Garrett,  6  Bing.,  716  ;  Freeman  v.  Taylor,  8  Bing., 
124  ;  Parker  v,  James,  4  Camp.,  112,  and  in  the  following  American  cases  : — The  Schr. 
Sarah,  2  Sprague,  31  ;  Hand  v.  Baynes,  4  Whart.,  204;  Crosby  v.  Fitch,  12  Conn., 
410;  Bond  V.  The  Cora,  2  Pet.  Adm.,  373,  379  ;  2  Wash.  C.  C,  80 ;  Souter  v,  Baymore, 
7  Barr.,  415  5  Walsh  v.  Homer*  10  Mo.,  6 ;  Powers  v.  Davenport,  7  Blackf.,  497 ;  The 
Mary  Hawes,  U.  S.  D.  C.  Mass.,  Pars,  on  Ship.,  vol.  i.  17 u 
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King's  enemies.*  With  these  exceptions,  he  is  an  insurer  of  the  safe 
transmission  of  the  goods  confided  to  him,  until  their  express  or 
implied  delivery.  The  shipowner  engages  to  deliver  according  to 
the  bill  of  lading ;  and  also  undertakes,  for  himself  and  his  servants, 
to  oppose  no  hindrance  to  the  reception  of  the  freighter's  goods.* 
He  must  proceed  on  the  voyage  within  a  reasonable  time,  and 
without  unnecessary  delay.*  He  guarantees  the  seaworthiness  of 
his  vessel,  to  the  extent  that  it  must  appear  capable  of  performing 
the  voyage  in  relation  to  the  cargo  to  be  carried,  at  the  time  of 
setting  out,  and  even  against  latent  defects.  The  words  of  contract 
are,  ordinarily,  that  the  ship,  "  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,"  shall  proceed.  These  words  have 
received  specific  interpretation  from  the  courts.  The  fitness  for 
the  specific  voyage  to  be  undertaken,  is  the  engagement.  As  the 
voyages,  destination,  and  cargoes  to  be  carried,  must  vary  infinitely, 
the  seaworthiness  is  in  relation  to  these  varying  incidents.  A  ship 
may  safely  perform  a  coasting  voyage  in  summer,  which  could  not 
without  danger  leave  port  in  November,  for  a  voyage  to  the  North 
Sea.  The  seaworthiness  required  in  each  case  is  a  seaworthiness 
for  that  voyage,  time,  season,  and  undertaking.* 

"  In  every  contract  for  the  carriage  of  goods  between  a  person  holding 
himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to  carry  goods  for  hire, 
and  the  person  putting  goods  on  board  or  employing  his  vessel  or  lighter  for 
that  purpose,  it  is  a  term  of  the  contract  on  the  part  of  the  carrier  or  lighterman, 
implied  by  law^  that  his  vessel  is  tight  and  fit  for  the  purpose  or  employment 
for  which  he  oflfers  and  holds  it  forth  to  the  public  :  it  is  the  very  foundation 
and  immediate  substratum  of  the  contract  that  it  is  so :  the  law  presumes  a 
promise  to  that  effect  on  the  part  of  the  carrier  without  any  actual  proof; 
and  every  reason  of  sound  policy  and  public  convenience  requires  it  should 
be  so."* 

This  judgment,  delivered  in  reference  to  a  lighter  used  for 
transporting  merchandise  to  other  carrying  vessels,  which  the 
plaintiff  contended  was  the  vehicle  of  transport  of  a  common  carrier, 
is,  it  may  be  seen,  general  in  its  terms,  and  applies  to  every  contract 
for  the  carriage  of  goods.  It,  in  effect,  decides  that,  in  every  contract 
for  the  carriage  of  goods,  the  law  implies  a  warranty,  even  as 

*  Morse  v.  Slue,  Vent.,  190,  238 ;  Nugent  v.  Smith,  i  C.  P.  D.,  19,  423 ;  Liver 
Alkali  Co.  v,  Johnson,  7  L.  k.,  Ex.,  267 ;  9  ?x.,  338  (Ex.  Ch.) ;  and  beyond  the  reahn. 
Crouch  z^.  L.  4  N.  W.  Rl.  Co.,  23  L.  J.,  C.  P.,  73 ;  14  C.  B.,  255. 

*  Blakie  v,  Stembridge,  28  L.  J.,  C  P.,  329  ;  29 1*  J.,  C.  P.,  212  ;  Anglo- African  Co. 
V,  Lamzed,  1  L.  R.,C.  P.,  226;  Fletcher  v,  Gillespie,  3  Bing.,  635;  Laws  of  Oleron, 
art.  10;  Laws  of  Wisbuy,  art.  22. 

*  M' Andrew  v,  Adams,  1  Bing.  N.  C,  29;  Davis  v,  Garrett,  6  Bing.,  716; 
Scaramanga  v.  Stamp,  4  C.  P.  D.,  316,  48  L.  J.,  C»  P»  D,  478,  and  cases,  pt  338,  n.  71 
ante;  Freeman  v,  Taylor,  8  Bing.,  124 ;  Taylor  v.  GL  N.  Ry.  Co.,  1  L.  R.,  C.  P.,  385  ; 
Donohoe  «f.  L.  &  N.  W.  Ry.  Co.,  i  L.  R.,  C.  L.  (Ir.),  304 ;  Hales  r.  L.  &  N.  W.*  Ry. 
Co.,  32  L.  J.,  Q.  B.,  292 ;  4  B.  &  S.,  66;  and  cases  cited,  p.  351,  n.  7,  post;  but  b 
not  responsible  for  delay  beyond  his  own  control 

*  Stanton  v,  Richardson,  7  L.  R»,  C.  P»,  421,  435 ;  9  L.  R.,  C.  P.,  390  (Ex.  Ch.); 
Kopitoff  V,  Wilson,  i  Q.  B.  D.,  377;  Readhead  v.  Midland  Ry.  Co.,  2  L.  R.,  Q.  B., 
434 ;  Nugent  v.  Smith,  I  C.  P.  D.,  19 ;  Cohn  v,  Davidson,  2  Q.  B.  D.  455 ;  Worms 
V.  Storey,  25  L.  J.,  Ex.,  i,  3  ;  11  Ex.,  427. 

*  Lyon  V,  McUs,  5  East,  428,  at  p.  437  ;  per  Ld.  EUenborough,  C.J«,  cited,  with 
approval.  Abb.  on  Ship.,  221. 


Digitized  by  VjOOQ IC 


340  THE  LAW  OF  MERCHANT  SHIPPING. 

against  latent  defects.  The  carrier  had  protected  himself  by  a 
printed  notice,  disclaiming  liability  for  negligence, and  the  court,  duly 
applying  its  provisions,  considered  that  the  carrier  had  not  brought 
himself  within  its  terms.  It  therefore  impliedly  recognised  the 
right  of  the  carrier  to  make  an  express  agreement  in  limitation  of 
his  common-law  liability,  or  the  duty  cast  upon  him  as  carrier,  and 
to  qualify  his  indemnity  for  the  negligence  of  the  master  and 
mariners.  The  court  considered  the  agreement  or  notice  effectual  for 
this  purpose,  and  in  restricting  the  responsibility  of  the  shipowners, 
for  the  neglect  of  others,  and  for  accidents  which  ordinaty  care  might 
not  have  provided  against,  but  considered  that  it  was  ineffectual  to 
limit  the  implied  liaibility  of  the  owner  for  a  vessel  that  was  not 
seaworthy.  It  decided  that  every  carrier  by  water,  who  contracted 
to  carry  goods  for  hire,  impliedly  promised  that  the  vessel  should 
be  staunch  and  strong,  and  fit  for  the  purpose,  and  not  leaky ;  and 
that  this  obligation,  whether  it  could  be  contracted  against  or  not, 
was  a  term  of  the  contract,  without  being  expressly  stipulated  for, 
either  by  the  words  of  a  charter-party  or  a  bill  of  lading. 

With  this  decision  Lord  Tenterden  appears  fully  to  concur. 
Although  the  common  carrier  has  been  declared  "  an  insurer  at  all 
events,"  and  a  distinction  is  drawn  in  the  famous  judgment  of  Lord 
Holt,  in  Coggs  V,  Bernard,  between  the  duties  of  general  carriers 
for  hire,  according  to  the  custom  of  the  realm,  and  a  mere  bailee  of 
goods  for  reward,  the  text  in  Abb.  on  Ship,  recognises  the  responsi- 
bility of  the  owner,  at  any  rate  for  the  seaworthiness  of  his  ship, 
as  independent  of  contract,  and  existing,  whether  he  is  or  is  not  a 
common  carrier.  And  this  responsibility  the  author  assumes  to  be 
not  less  than  that  of  a  common  carrier,  as  including  latent  as  well 
as  patent  defects.     The  passage  is  as  follows  : — 

"  The  first  duty  is  to  provide  a  vessel  tight  and  staunch,  and  furnished  with  all 
tackle  and  apparel  necessary  for  the  intended  voyage.*  For  if  the  merchant 
suffer  loss  or  damage  by  reason  of  any  insufficiency  of  these  particulars  at  the 
outset  of  the  voyage,  he  will  be  entitled  to  a  recompense.  An  insufficiency  in 
the  furniture  of  the  ship  cannot  easily  be  unknown  to  the  master  or  owners  : 
but  in  the  body  there  may  be  latent  defects  unknown  to  both.  The  French 
Ordinance  directs,  that  if  the  merchant  can  prove,  that  the  vessel,  at  the  time  of 
sailing,  was  incapable  of  performing  the  voyage,  the  master  shall  lose  his  freight, 
and  pay  the  merchant  his  damages  and  interest.'  Valin,  in  his  commentary  on 
this  article,  cites  an  observation  of  Weitson,  'That  the  punishment  of  the 
master  in  this  case  ought  not  to  be  thought  too  severe,  because  the  master,  by 
the  nature  of  the  contract  of  affreightment,  is  necessarily  held  to  warrant  that 
the  ship  is  good,  and  perfectly  in  a  condition  to  perform  the  voyage  in  question, 
under  the  penalty  of  all  expenses,  damages,  and  interest.'  And  he  himself  adds 
that  this  is  so,  although  before  its  departure  the  ship  may  have  been  visited 
according  to  the  practice  in  France,  and  reported  sufficient ;  because  on  the 
visit  the  exterior  parts  only  of  the  vessel  are  surveyed,  so  that  secret  faults 
cannot  be  discovered,  *  for  which,  by  consequence,'  says  he,  *  the  owner  or 
master  remains  always  responsible  ;  and  this  the  more  justly,  because  he  cannot 
be  ignorant  of  the  bad  state  of  the  ship ;  but  even  if  he  be  ignorant,  he  must 

*  Abb.  on  Ship.,  218 ;  and  ed.,  206 ;  Emcrigon,  torn.  I,  p.  373,  374>  375  •  Roccnf, 
Not.  19,  57,  69  ;  Ord   of  Rotterdam,  2  Mag.,  p.  loi,  art  124 ;  Molloy,  Bk.  2,  ch.  2,  s.  la 

'  Liv.  3,  tjt.,  3  J  Fret.,  art.  12  ;  Roccus,  Not.  19,  57,  69 ;  Kent  on  Com.  Law,  J98; 
Kent*s  Com.,  vol.  3,  205,  suggests  that  the  shipowner  is  liable  for  latent  defects. 
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still  answer,  being  necessarily  bound  to  furnish  a  ship  good  and  capable  of  the 
voyage." 

After  a  further  review  of  the  authorities,  the  learned  author 
appears  to  acquiesce  in  the  view  (qualifying  that  of  Pothier),  that 
the  master  or  owner  is  responsible  for  latent  faults,  because — 

"  Defects  of  this  sort  cannot  exist,  unless  occasioned  by  the  age  or  particular 
employment  of  the  ship,  or  some  accidental  disaster  that  may  have  happened 
to  It ;  all  of  which  ought  to  be  known  to  the  owner^  and  ought  to  lead  to  an 
examination  of  the  interior  as  well  as  exterior  parts. '^ 

From  which  passages  it  may  be  assumed  that  Ld.  Tenterden 
regarded  the  implied  warranty  of  seaworthiness,  which  exists  in 
all  contracts  for  the  carriage  of  goods  by  sea,  as  not  unreasonably 
to  extend  to  secret  defects.  That  in  every  such  bargain  "  it  is  an 
implied  term  that  the  vessel  is  tight  and  fit ; "  but  "  if  a  vessel 
reasonably  sufficient  for  the  voyage  is  lost  by  a  peril  of  the  sea, 
the  merchant  cannot  charge  the  owners  by  showing  that  a  stouter 
ship  would  have  outlived  the  peril."^ 

With  this  view  the  judgment  given  in  the  court  of  appeal,  in  a 
recent  case,  accords,  in  effect  deciding  that  the  promise  in  the  bill 
of  lading,  to  carry  goods  safely,  impliedly  includes  a  promise  that 
the  ship  is  seaworthy,  and  that  the  bare  acceptance  of  goods  for 
carriage  by  sea  involves  such  an  undertaking  by  the  carrier.  The 
general  effect  of  later  decisions  appears  to  be,  that  the  contract  of 
the  shipowner,  to  supply  a  seaworthy  ship,  is  the  same,  whether  the  v 
contract  is  by  charter-party,  bill  of  lading,  policy  of  assurance,  or 
by  a  merely  oral  contract  of  hiring  and  letting,  irrespective  of  any 
express  promise,  such  as  is  contained  in  the  shipping  documents 
of  title  above  referred  to.^  Ld.  Blackburn,  in  giving  judgment, 
says — 

"In  the  case  of  KopitofF  v»  Wilson,'  where  I  had  directed  the  jury  that  there 
was  an  obligation,  I  did  certainly  conceive  the  law  to  be,  that  the  shipowner  in 
such  a  case  warranted  the  fitness  of  his  ship  when  she  sailed,  and  not  merely 
that  he  had  loyally,  honesdy,  and  bonA  fide  endeavoured  to  make  her  fit.  The 
Court,  when  it  came  to  be  considered,  had  to  see  whether  that  did  not  clash  with 
the  reasoning  in  Readhead  z/.  The  Midland  Railway  Company,*  and  we  all  agieed 
that  it  was  immaterial  to  decide  whether  it  did  or  not,  because  there  was  nothing 
in  that  case  to  raise  the  question  whether  it  was  an  absolute  warranty,  or  merely 
a  duty  to  furnish  it  as  far  as  could  properly  be  done."  * 

If  the  ship  be  not  made  fit,  as  far  as  it  can  properly  be  done, 
and  a  loss  accrues  by  an  excepted  peril  of  the  seas,  yet  the 
exception  is  not  available  as  a  protection,  and  the  shipowner 
remains  liable  as  much  as  if  the  peril  had  not  been  excepted.* 

By  the  Am.  law,  seaworthiness  must  be  assumed  to  be,  as  it 

^  Abb.  on  Ship.,  259,  citing  Amies  v,  Stevens,  I  Stra.,  128;  Bull,  N.  P.,  p.  70. 

*  Steel  V,  State  Line  St.  S.  Co.,  3  App.  C,  72  ;  but  see  remarks  of  Lush,  J.,  on  oral 
charter-parties,  in  Adamson  v,  Newcastle  St.  Freight  Ins.  Ass.,  4  Q.  B.  D.,  467. 

'  I  Q.  B.  D- ,  377.     This  case  impliedly  overrules  Schloss  v.  Heriot,  32  L.  J.,  C.  P., 

211;  14C.  B.  (N.S.),  59. 

*  4  L.  R.,  Q.  B.,  379.  *  Steel  v.  State  Line  St.  S.  Co.,  3  App.  C,  at  p.  87. 

*  Phaiips  V,  Clark,  26  L.  J.,  G.  P.,  168 ;  2  C  B.  (N.  S.),  156  ;  Steel  v.  State  Line, 

3  App.  C,  72,  pp.  87,  88  ;  Harrison  v.  Garthome,  26  L.  T.  (N.  S.),  508;  The  Compta, 

4  Sawy.  (Am.),  375. 
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has  been  said,  similarly  implied.  *'  If,  however,  the  contract  ex- 
presses no  such  stipulations  "  (t,e,  of  seaworthiness),  "  it  is  probable 
that  the  law  would  make  them."^ 

..."  But  the  stipulation  of  seaworthiness,  whether  express  or  implied,  is 
not  so  far  a  condition  precedent,  that  no  charter- money  is  due  if  the  ship  be  not 
seaworthy  ;  tor,  whatever  her  condition,  if  the  charterer  takes  possession  of  her 
and  makes  use  of  her,  he  must  pay  for  that  use.'  .  .  .  The  liability  of  the 
shipowner,  so  far  at  least  as  it  refers  to  the  commencement  of  the  voyage,  bears  a 
considerable  resemblance  to  the  implied  warranty  of  seaworthiness  in  a  policy 
of  insurance,  to  which  indeed  it  appears  to  be  entirely  assimilated  in  some 
cases  by  the  coiuts  .  .  .'  And  if  by  reason  of  her  unseaworthiness  the  charterer 
cannot  send  her  to  sea,  or  send  his  goods  in  her,  or  make  the  use  of  her  he 
intended,  or  if  he  is  prevented  from  doing  so  in  any  way  by  the  fault  of  the 
owner,  he  is  then  subject  to  no  valid  claim  for  the  charter-money,  or  any 
part  of  it  .  .  .  But  in  insurance,  if  the  vessel  is  not  seaworthy  when  she 
leaves  port,  the  policy  never  attaches,  and  this  is  a  perfect  defence  to  an 
action  against  the  insurer,  though  the  vessel  be  lost  from  an  entirely  inde- 
pendent cause.  But  this  could  not  be  set  up  by  a  charterer,  whose  goods  were 
not  damaged  in  any  way  by  such  unseaworthiness.  In  other  words,  sea- 
worthiness is  not  a  condition  precedent."  ^ 

Inasmuch  as  it  is  the  duty  of  the  shipowner  to  provide  a  sea- 
worthy ship,  if  the  vessel  is  under  charter  and  seaworthy  when 
hired,  it  may  become  incumbent  on  him,  in  the  event  of  casualty, 
either  to  repair  the  vessel,  or  not  to  proceed  on  the  voyage.  As  a 
consequence,  it  would  seem  the  charter  hire  must  be  paid  while 
all  necessary  repairs  are  being  made,  and  during  any  reasonable  time 
which  such  repairs  occupy,  unless  the  agreement  provide  otherwise.^ 

And  where  a  vessel  was  burnt  while  under  charter  to  the  U.  S. 
Government,  it  was  decided  that  the  charterers  were  not  liable  for 
the  value  of  the  ship,  which  was  destroyed  by  fire  without  any 
default  of  the  owner,  who  retained  the  command  and  control  of 
the  ship.*  And  it  was  decided  recently,  in  opposition  to  the 
authority  cited  infra^  that  where  a  vessel  is  let  and  the  owners 
engage  to  keep  her  '* tight,  staunch,  &c.,"  the  owners  could  not  recover 
for  her  services  when  laid  up  for  repairs.®  And  where  a  vessel  was 
let  for  an  indefinite  period  to  the  master,  to  be  employed  as  he  chose, 
and  he  was  to  victual  and  man  her,  dividing  the  net  earnings  with 
the  owner  in  moieties,  the  owner  was  held  liable  for  necessary 
repairs  to  keep  the  vessel  seaworthy.  The  oral  evidence  of  the  owner 
was  admitted  to  prove  the  terms  of  the  contract,  the  hiring  being 

^  Pars,  on  Ship.,  vol.  i,  2S4,  citing  Putnam  v.  Wood,  3  Mass.,  481 ;  Ripley  v,  Scaife, 
5  B.  &  C,  167  ;  Kimball  v.  Tucker,  10  Mass.,  192. 

•  Pars,  on  Ship.,  vol.  I,  285 ;  but  see,  contra,  PhiL  on  Ins.,  s.  724.  As  to  this  last 
statement,  Werk  v.  Leathers,  i  Woods  C.  C,  271. 

•  Id,,  285,  n. ;  Putnam  v.  Wood,  3  Mass.,  481,  485,  Parker,  J. 

•  Pars,  on  Ship.,  vol.  I,  285  ;  TuUy  v.  Howling,  2  Q.  B.  D.,  182.  If  a  chartered 
vessel  is  disabled  while  taking  in  her  caigo,  she  must  be  repair^  within  a  reasonable 
time,  or  the  contract  will  be  voidable  ;  Punris  v.  Tunno,  i  Brev.,  260. 

•  Havelock  v.  Geddes,  10  East,  555  j  Worms  v.  Storey,  25  L.  J.,  Ex.  i  ;  11  Ex., 
427 ;  Ripley  v,  Scaife,  5  B.  &  C,  167 ;  Kimball  v.  Tucker,  ib,  sup,  ;  Pars,  on  Ship., 
vol.  I,  309 ;  Purvis  v,  Tunno,  ib,  sup, ;  but  see,  contra^  White  v,  U.  States,  ii  Ct.  of 
CI.  (Am.),  578. 

•  Shaw  V.  United  Steles,  3  Otto,  235,  on  app.  aff.,  9  Ct.  of  CL,  388 ;  Reed  v.  United 
Stetes,  II  Wall,  591,  600;  U.  States  ».  Russell,  13  id.,  623. 

'  Pars,  on  Ship.,  vol.  i,  p.  309.  •  White  v.  United  Stetes,  II  Ct.  of  CL,  578- 
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oral,^  and  the  conclusion  of  law  on  his  testimony,  and  on  the  facts 
adduced,  was,  that  the  liability  under  the  circumstances  rested  on 
the  owners.* 

The  warranty  is,  that  the  ship  should  be  seaworthy  at  the  com- 
mencement of  the  voyage,  or  in  port  when  preparing  for  it,  in  a 
voyage  policy  of  insurance ;  and  there  is  no  other  warranty  of  sea- 
worthiness on  such  a  policy  than  that  the  ship  is  seaworthy  at 
the  commencement  of  the  voyage.* 

"There  is  no  wanranty  in  the  law  of  England  that  the  vessel  shall  continue 
seaworthy  after  the  voyage  has  commenced ;  none  that  the  crew,  if  originally 
competent,  shall  continue  so ;  none  that  the  vessel  shall  be  navigated  wiUi  due 
care  and  skill  during  the  voyage  ;  none  that  pilots  shall  be  taken  on  board  at 
proper  places,  if  the  voyage  has  already  commenced,  unless,  perhaps,  where 
required  by  Act  of  Parliament ;  none,  on  an  insurance  for  one  voyage  out  and 
home,  that  the  ship  shall  be  seaworthy  on  the  return  voyage ;  although  these 
might  all  be  very  reasonable  conditions  to  be  imposed  on  the  assured  for  the 
benefit  of  the  underwriters,  and  which  have  been  by  law  or  custom  imposed  upon 
American  underwriters  :  for  in  all  these  respects  our  law  differs  from  the  law  of 
the  United  States,  in  which  it  is  the  acknowledged  rule,  that  the  assured  must 
not  only  have  his  vessel  seaworthy  at  the  commencement  of  his  voyage,  but  keep 
it  so,  so  far  as  depends  upon  himself^  during  its  continuance;  and  the  underwriters 
are  discharged  from  any  loss  which  is  distinctly  shown  to  have  arisen  from  the 
negligence  or  misconduct  of  the  assured,  in  not  keeping  the  ship  in  a  perfect 
state.^  .  .  .  The  shipper  of  goods  has  a  right  to  expect  a  seaworthy  ship, 
and  may  sue  the  shipowner  if  it  is  not."* 

And  the  warranty  of  seaworthiness  implied  in  a  contract  of 
marine  insurance  is  a  warranty  that  the  ship  is  seaworthy  for  the 
purposes  of  the  particular  subject-matter  of  the  insurance.  There- 
fore it  is  not  a  compliance  with  the  warranty,  because  the  deck  cargo 
is  such  as  may  be  readily  jettisoned  in  ordinary  rough  weather,  if 
the  ship  is  not  otherwise  fit  to  encounter  it,  or  can  only  encounter 
it  by  jettison  of  the  cargo.*  And  where  a  ship  proves  unseaworthy 
by  leaking  immediately  or  very  shortly  after  leaving  port,  there  is  a 
strong  inference  that  she  was  unseaworthy  at  the  commencement  of 
the  voyage,  and  that  the  warranty  has  not  been  complied  with.' 
Thus,  where  a  cargo  of  haricot  beans  was  shipped  on  board  a 
vessel,  and  before  sailing  a  gale  arose,  and  the  ship  started  a  plank, 
and  the  beans  were  wet  and  damaged,  while  the  ship  was  still  lying 
in  dock,  the  jury  were  held  to  have  properly  found  the  vessel  un- 
seaworAy,  although  the  damage  done  to  the  ship  was  repaired  for 
5s.,  and  the  plank  which  had  started  was  not  rotten.® 

*  Swift  V,  Hall,  121  Mass.,  278;  Reynolds  v,  Toppan,  15  Mass.,  370;  Urann  v, 
Fletcher,  i  Gray»  125  ;  Baker  v,  Huckins,  5  Gray,  596  ;  Steel  v,  Lester,  3  C.  P.  D.,  121. 

»  Swift  V,  Hall,  lb.  »  Gibson  v.  Small,  4  H.  of  L.,  353,  398,  per  Parke,  B.  5 

Patnam  v.  Wood,  3  Mass.,  485  ;  Merchts*.  Ins.  Co.  v,  Clapp,  11  Pick.,  56,  contra. 

^  Id.y  4  H.  of  L.,  398,  per  Parke,  B.  In  a  time  policy  no  such  warranty  is 
implied;  Ib.\  Dudgeon  v.  Pembroke,  2  App.  C,  284;  i  Q.  B.  D.,  96;  Thompson 
9.  Hopper,  6  £.  &  B.,  172  ;  Fawcns  v.  Sarsfield,  Id.^  192. 

*  Uibson  V.  Small,  at  p.  404;  Merchants'  iSrading  Ca  v,  iJnivers.  Marine  Co.,  2 
Mar.  Cas.,  431,  cited  and  i^>p.  in  Dudj^n  v.  Pembroke,  9  L.  R.,  Q.  B.,  596. 

*  Daniels  v.  Harris,  10  L.  R.,  C.  P.,  i. 

^  Christie  v.  Trott,  22  L.  T.,  loi ;  see  also  M.  Trading  Co.  v.  Univers.  Marine 
Co.,  sup.\  Cobn  V.  Davidson,  2  Q.  B.  D.,  455;  Sherwood  v.  Ruggles,  2  Sandf.,  55 
(Am.)  ;  Pickup  v.  Thames  &  Mersey  Jns.  Co.,  3  Q.  B.  D.,  594 ;  Myers  v.  The  Girard 
Ins.  Co.,  26  Penn.  S.,  192.  ^  Christie  v.  Trott,  22  L.  T.,  loi* 


i/' 


Digitized  by  VjOOQ IC 


344  THE  LAW  OF   MERCHANT  SHIPPING. 

*  But  it  is  clear  that  the  warranty  of  the  shipowner  is  not  complied 
with,  in  reference  to  the  shipper  of  goods,  by  the  ship  being  seaworthy 
only  immediately  before,  or  at  the  commencement  of,  the  voyage. 
He  discharges  his  duty  by  sailing  with  a  seaworthy  vessel,  but  if  it 
subsequently  becomes  unseaworthy,  he  is,  it  has  been  said,  not  bound 
to  repair  it;  although  if  he  does  not  choose  to  repair,  when  he  has  the 
opportunity,  he  ought  not  to  proceed  with  the  vessel  in  an  unsea- 
worthy state.     He  must  either  repair  or  stop.^     And  it  has  been 

P  decided  in  Am.,  that  the  fact  that  the  shipper  inspects  the 
vessel  before  the  shipment  of  the  goods,  does  not  release  the 
carrier  from  his  liability  for  a  loss  occasioned  by  the  unsea- 
worthiness of  the  vessel ;  ^  and  in  this  case  it  was  decided  that  a 
person  who  receives  goods  to  be  carried,  and  gives  a  bill  of  lading  in 
the  ordinary  form,  is  liable  as  a  common  carrier ;  and  if  the  bill  of 
lading  contains  exceptions  of  the  perils  of  the  sea,  and  the  goods 
are  injured  by  a  so-called  peril,  but  the  causa  causans  of  the  damage 
or  loss  was  unseaworthiness,  the  shipowner  is  still  liable.*  And  it 
seems  doubtful  if  the  analogy  can  be  any  further  preserved  as  to  the 
identity  of  the  contract  in  insurance,  and  under  a  contract  of  carriage, 
or  could  be  properly  extended  to  the  relationship  between  the 
owner  of  a  ship  and  the  charterer,  under  an  absolute  demise  of  the 
vessel.  In  such  a  case  the  lessee  is  bound  to  use  the  thing  demised 
reasonably,  and  pay  the  rent  on  the  terms  agreed,  and  it  is  doubtful 
if  the  owner  would  be  impliedly  bound  to  repair,  if  the  agreement 
were  for  a  definite  term.  And  an  act  of  negligence  or  loss,  which 
would  suffice  to  sustain  an  action  by  a  shipper  of  goods  against 
the  shipowner  or  charterer,  might  not  be  sufficient  to  charge  the 
owner  at  the  suit  of  the  charterer  if  the  ship  became  unseaworthy.* 
The  American  courts  held  that  the  owner  of  a  ship  carrying 
goods  on  freight  upon  a  circuitous  voyage  was  bound  to  put  her 
into  a  state  of  repair  at  every  port  where  she  may  be ;  and  must 
answer  to  the  freighter  for  any  damage  arising  to  his  goods  for  want 
of  such  repairs,  and  this  whether  the  defect  in  the  ship  was  known 
or  unknown  to  the  shipowner.*  In  delivering  judgment,  the  court 
said — 

"  If  the  goods  are  lost  by  reason  of  any  defect  in  the  vessel,  whether  latent  or 
visible,  known  or  unknown,  the  owner  is  answerable  to  the  freighter,  upon  the 

*  Worms  V,  Storey,  25  L.  J.,  Ex.  i  ;  ii  Ex.,  427,  429,  430,  per  Parke,  B. ;  Katfabooe 
V,  Neal,  inf,  ;  Putnam  v.  Wood,  3  Mass.,  481  (Am.) ;  but  see  Kopitoff  v,  Wilson,  I 
Q.  B.  D.,  377  ;  Steel  V.  State  Line  St.  Sh.  Co,,  3  App.  C,  72,84,  per  Ld.  O'Hagan. 

'  Lengsfield  v.  Jones,  ii  La.  Ann.,  624;  Rathbone  v,  Neal,  4  La.  Ann.,  563. 

'  lb. ,  Moes  ».  The  Leith  &  Amst.  Ship.  Co.,  5  Maq)h.,  988 ;  39  Sc.  Jur.,  546 ;  Phillips 
V.  Clark,  26  L-  J.,  C.  P.,  168  j  2  C.  B.  (N.  S.),  156  ;  Steel  v.  State  Line  St.  Sh.  Co., 
3  App.  C,  87,  per  Ld.  Blackburn  ;  Grill  v.  The  General  Iron  Screw  Colliery  Co.,  3 
L.  R.,  C.  P.,  476 ;  Dixon  v,  Sadler,  5  M.  4  W.,  405  ;  Czech  v.  G.  St.  Navig.  Co.,  3 
L.  R.,  C.  P.,  14;  Havn  v,  Culliford,  4  C.  P.  D.,  182,  185. 

*  Wilkinson  v.  Dalferes,  27  La.  Ann.,  379.  The  owner  of  a  tug  was  held  not  liable 
as  a  common  carrier  ;  The  Margaret,  94  U.  S.  R.  (4  Otto,  494) ;  and  347,  n.  7,  post"; 
Omoa  &  Cleland  Coal  &  Iron  Co.  v,  Huntley,  2  C.  P.  D.,  464;  and  see  Levy  v.  The 
Gt  Republic,  2  Wood  C.  C,  33. 

^  Putnam  v.  Wood,  3  Mass.,  481  (1807) ;  Kimball  v.  Tucker,  10  Mass.,  192 ; 
Werk  V  Leathers,  i  Wood  C.  C.,  271  (1872),  following  Putnam  v.  Wood;  and  that 
the  owner  of  a  ship  on  monthly  hire  by  a  charter-party  is  liable  for  a  latent  defect 
undiscoverable  upon  examination. 
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principle  that  he  tacitly  contracts  that  his  vessel  shall  be  fit  for  the  use  for 
which  he  thus  employs  her.  This  principle  governs,  not  only  in  charter- 
parties  and  in  policies  of  insurance,  but  it  is  equsdly  applicable  in  contracts  of 
affreightment  "^ 

The  majority  of  the  recent  Am.  authorities  appear  to  accord  with 
those  cited  infra?  viz.,  that  the  "  shipowner  must  keep  his  vessel  in 
repair,"  and  that  "  he  is  liable  for  latent  defects,"  and  not  with  the 
law  as  stated  by  Parke,  B.*  The  vessel  is  presumed  to  be  sea- 
worthy ;  but  the  presumption  is  rebutted  if  she  fails  suddenly  in  a  ^ 
vital  part,  without  apparent  cause.  If  the  ship  becomes  disabled, 
the  charterer  cannot  recover  the  charter  money.**  But  no  recovery 
can  be  made  from  a  vessel  on  account  of  her  unseaworthiness, 
unless  the  loss  is  attributable  to  the  defect."  * 

The  rule  enunciated  in  Stanton  z/.  Richardson,^ that  the  seaworthi- 
ness required  is  with  reference  to  the  trade  in  which  the  ship  is 
employed,  or  the  adventure  in  contemplation,  was  held  in  an  early 
case  in  the  Am.  courts."'  The  carrier  of  goods  for  hire  by  water 
was  held  bound  to  provide  a  vessel  sufficient  in  all  respects  for  the 
voyage,  well  manned,  and  furnished  with  sails,  cordage,  anchors,  and 
all  necessary  furniture.  If  a  loss  happens  through  a  defect  in  any 
of  these  respects,  it  was  said  the  carrier  must  make  it  good,  and  the 
court  held  the  vessel  liable  as  a  common  carrier  and  as  an  insurer — 
being  a  general  ship.  But  in  a  recent  case,  a  tug,  which  was  towing 
another  vessel,  was  held  not  a  common  carrier,  and  not  an  insurer, 
and  it  was  said  that  "  the  highest  possible  degree  of  skill  and  care 
were  not  required  of  her ; "  but  that  "  she  was  bound  to  bring  to  the 
performance  of  the  duties  she  assumed  reasonable  skill  and  care, 
and  to  exercise  them  in  everything  relating  to  the  work  until  it  was 
accomplished."* 

The  obligation  is  on  the  charterer  to  repair,  if  any  defect  happens 
to  the  vessel  abroad  while  under  charter;  he  is  not  to  stand  still  and 
call  for  repairs ;  and  it  is  sufficient  that  the  hirer,  either  on  his  own 
credit  or  the  credit  of  the  owner,  and  ultimately  at  the  owner's 
expense,  provide  whatever  is  necessary  to  enable  the  vessel  to 
continue  on  the  voyage  and  employment  for  which  the  hirer  has 
engaged  her.  .  .  .  The  charterer  must  not  abandon  the  vessel 
while  he  can  keep  her  afloat  and  suitably  provided ;  and  the 
owner  must  be  ready  to  pay  all  expenses  and  damages  necessarily 
incurred.^ ^ 

^  Putnam  v*  Wood,  3  Mass.,  481,  per  Parker,  J.,  at  p.  484  ;  on  auth.  of  Abb.  on  Shvp. 

'  Lyon  V.  Mells,  $  East,  428;  3  Kent's  Com.,  205,  n.  a;  Abb.  on  Ship.,  218; 
Ripley  v,  Scaife,  5  B.  C,  167,  170,  per  Bayley,  J.  ;  Putnam  v.  Wood,  3  Mass ,  485 ; 
Marsh,  on  Ins.,  367 ;  The  Bark  Gentleman,  Olcott,  Ad.,  no;  I  Bl.,  196. 

*  Worms  V,  Storey,  1 1  Ex.,  430  ;  Gibson  v.  Small,  4  H.  of  L.,  298. 

*  Werk  V.  Lathers,  i  Wood  C.  C,  271  ;  The  Bark  Gentleman,  Olcott,  no,  reversed 
on  app.,  on  the  (acts ;  i  Bl.,  196.  *  The  Planter,  2  Wood  C.  C.,  490 ;  The  Compta, 
4Sawy,  375.              •  7  L.  R.,  C.  P.,  421  J  9  L-  R-.  C.  P.,  39P  (Ex.  Ch.). 

'  Bell  V.  Reed,  4  Binn.,  127,  138  (181 1),  per  Tilghman,  C.J. 

•  The  Margaret,  4  Otto,  94  U.  S.,  494,  497 ;  Levy  v.  The  Gt.  Republic,  2  Wood 
C  C,  33.  But  see,  as  to  the  conflicting  decisions  on  this  point,  p.  347,  post,  n.  7,  and 
recent  cases  there  cited. 

•  Kimball  v.  Tucker,  10  Mass.,  194,  195,  per  Sewall,  J.  ;  Hollingworth  v,  Brodrick, 
7  A.  &  K,  40;  and  see  Blasco  v.  Fletcher,  32  L.  J.,  C.  P.,  284,  on  the  duty  of  the  master 
under  certain  circumstances  of  unforeseen  calamity. 
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Where  a  vessel  on  charter  is  compelled  to  put  into  an  inter- 
mediate port  for  repairs,  it  is  the  duty  of  the  master  to  cause  the 
repairs  to  be  made  without  any  unnecessary  delay.  If  he  commits 
a  breach  of  duty  in  this  respect,  he  makes  the  owner  liable ;  and  to 
wait  for  orders  from  the  owner  would  be  such  a  breach  of  duty.* 

The  fact  that  a  vessel  is  not  a  common  carrier,  does  not  relieve 
her  from  the  warranty,  implied  in  a  contract  of  affreightment,  that 
she  is  seaworthy ;  *  and  it  is  thoroughly  settled  law,  "  that  the 
ordinary  exceptions  in  the  bill  of  lading  only  exempt  the  shipowner 
from  the  absolute  liability  of  a  common  carrier,  and  not  from  the 
consequences  of  the  want  of  reasonable  skill,  diligence,  and  care, 
which  want  is  popularly  described  as  gross  negligence."  •  This  is 
settled  as  to  the  repairs  of  a  ship  by  the  judgment  in  Worms  v. 
Storey.* 

There  is  no  warranty  on  the  part  of  the  shipowner  that  his 
vessel  (if  really  fit)  shall  be  free  from  suspicion  of  unfitness  to 
receive  a  cargo  on  board.  Thus  in  a  case  in  which  a  shipowner 
sued  the  charterer  for  not  loading  a  full  cargo  of  tea  at  Whampoa, 
and  the  merchant  set  up  the  defence  that  the  ship  was  not  ready  to 
receive  such  a  cargo,  having  antimony  on  board,  which,  although 
not  actually  prejudicial  to  the  tea,  might,  if  taken  on  board,  cast 
a  suspicion  on  the  tea,  and  that  this  might  affect  its  market  value ; 
the  court  held  upon  these  facts,  "  that  if  the  ship  was  really  fit  to 
receive  on  board  a  cargo,  there  is  no  undertaking  on  the  part  of  the 
owner  that  the  vessel  shall  be  free  from  a  suspicion  of  unsea- 
worthiness. .  .  The  shipowner  was  not  bound  to  have  his  ship 
in  such  a  condition  as  to  be  free  from  all  suspicion."* 

This  obligation  involves,  moreover,  that  the  ship  shall  be  every 
way  fitted  for  her  journey  ;  must  have  the  proper  charts  on  board, 
and  also  all  the  usual  and  necessary  nautical  instruments,  as  well 
as  a  sufficient  crew.  If  the  vessel  is  a  steamship,  the  machinery 
must  be  reasonably  fit,  and  in  order,  and  properly  constructed,  and 
of  sufficient  power,  to  perform  the  contemplated  voyage.*  And  it 
has  been  assumed,  in  the  later  decisions  of  the  courts  (as  well  of 
the  divisional  as  of  the  appellate  tribunals),  that  the  implied 
liability  of  the  shipowner  for  the  seaworthiness  of  the  ship  is  the 
same  on  all  contracts  of  letting,  whether  he  is  acting  as  a  common 
carrier,  or  is  carrying  by  bill  of  lading,  or  is  engaging  his  ship  by 
charter-party.  This  is  not  strictly  in  pursuance  of  the  earlier  au- 
thorities, but  it  is  undoubtedly  in  accordance  with  natural  equity,  and 

>  Rathbone  v,  Neal,  4  La.  Ann.,  563. 

*  Stanton  ».  Richardson,  7  L.  R.,  C  P.,  345  ;  9  /(/.,  391 ;  Steel  v.  State  Line  St. 
Sh.  Co.,  3  Add.  C,  84»  ^ ;  Kopitoff».  Wilson,  I  6.  B.  D.,  377 ;  Blyth  v.  Smith,  la  L.  J., 
C.  P.,  203 ;  0  Sc.  N.  R.,  360 ;  5  M.  &  Gr.,  405 ;  The  Planter,  a  Woods,  490  (Am.).  1874. 

»  NoUra  v.  Henderson,  7  L.  R.,  Q.  B.,  at  p.  235,  per  Willes,  J. ;  Worms  v. Storey, 
25  L.  J.,  Ex.,  at  p.  3 ;  li  Ex.,  at  p.  450,  per  Parke,  B. ;  see  also  Phillips  9.  Chok,  26 
L.  J.,  C  P.,  168 ;  2  C.  B.  (N.  S.),  150;  Steel  v.  State  Line  St.  Sh.  Ca,  3  A^).  C,  72; 
Moes  9.  Leith  ft  Am.  Ship.  Co.,  ^  Maqx ,  988 ;  39  Sc.  Jur. ,  546 ;  The  Freedom,3  L.  R., 
P.  C.,  594.        *  /^M  Notera  v.  Henderson,  p.  236,  per  Willes,  J.,  II  Ex.,  430. 

»  Towse  V,  Henderson,  19  L.  J.,  Ex.,  163 ;  4  Ex.,  890,  894,  per  Parke,  B. 

•  Steel  V.  Stete  Line  St.  Ship.  Co.,  3  App.  C,  72 ;  Myers  v.  Girard  Ins.  Co.,  26 
Penn  St.,  192  ;  The  Sch.  Sarah,  2  Spragoe,  31 ;  Magens,  t.  2,  p.  101,  s.  124. 
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possesses  the  advantages  of  simplicity  and  convenience.  It  was  held 
a  proper  direction  for  the  jury,  in  point  of  law,  that  a  shipowner, 
even  though  he  does  not  hold  himself  out  as  a  common  carrier,* 
warrants  the  fitness  of  his  ship  when  she  sails,  and  not  merely  that  he 
will  honestly  and  bon&fide  endeavour  to  make  her  fit ;  and  the  fitness 
is  a  reasonable  fitness  to  encounter  the  ordinary  perils  that  might 
be  expected  on  the  voyage  or  adventure  to  be  undertaken/ — a 
warranty  that  the  ship  shall  be  reasonably  fit  to  carry  a  reasonable 
cargo.*  This  seems  to  be  a  larger  obligation  of  fitness  for  the 
object  with  which  the  contract  is  made,  than  in  the  purchase  of  a 
chattel,  if  there  is  an  opportunity  for  inspection,  as  there  is  then 
no  warranty  that  it  shall  be  fit  for  a  particular  purpose,*  and  appears 
equivalent  to  the  guarantee  of  a  chattel  which  is  manufactured  for 
a  specific  use.*  In  Kopitoff  v,  Wilson,  the  court  seemed  to  assume, 
on  the  authority  of  a  passage  in  a  text-book  of  authority,  that  the 
implied  warranty  of  seaworthiness  was  in  Am.  a  general  implica- 
tion arising  in  all  contracts  of  shipment ;  but  it  would,  perhaps,  be 
difficult  to  reconcile  this  conclusion  with  the  opinion  expressed  by 
Parke,  B.,  in  the  passage  cited,  ante^  If  there  is  no  warranty  that 
the  ship  (save  for  the  excepted  perils)  shall  continue  seaworthy, 
the  authorities  do  not  accord.  If,  moreover,  our  law  (in  reference 
to  insurance)  '*  differs  from  that  of  the  U.  States,'*  it  is  impossible 
that  they  should.  In  reality  the  warranty  of  seaworthiness  in  Am, 
appears  uniform  in  all  contracts  of  carriage,  although  the  distinc- 
tion is  marked  between  the  contracts  of  ships  when  acting  as 
common  carriers^  and  otherwise.® 

The  obligation  of  the  shipowner  in  each  case,  whether  in  insurance 
upon  a  voyage  policy,®  or  a  contract  of  carriage,  or  a  demise  by 

^  The  obligation,  in  the  case  of  a  common  carrier  and  a  general  ship,  is  that  the 
Tessel  shall  be  tight  and  fit  for  the  purpose  or  employment  for  which  it  was  held  out, 
viz.,  that  degree  of  fitness  which  it  would  be  usual  and  prudent  to  reauire  at  the  com- 
mencement of  the  adventure ;  per  Blackburn,  J.,  in  Burges  v,  "WicWiam,  33  L.  J., 
Q.  B.,  17,  26;  3  B.  &  S.,  669,  6935  Readhead  V.  Midland  Ry.  Co.,  2  L.  R.,  Q.  B., 
433>  440  ;  Lyon  v,  Mells,  5  East,  428.     As  to  insurance,  see  Gibson  v.  Small,  4  H.  of 


Small,  4  H.  of  L.  C,  353  ;  Havelock  v,  Geddes,  lo^^ast,  536  ;  Lyon  v.  Mells,  5  East, 
428 ;  Cohu  9.  Davidson,  2  Q.  B.  D.,  455  ;  Quebec  Marine  Ins.  Co.  v.  Commercial  Bank 
of  Canada,  3  L.  R.  P.  C,  234. 

»  Stanton  v.  Richardson,  7  L.  R.,  C.  P.,  421 ;  9  L.  R.,  C.  P.,  390  (Ex.  Ch.), 

*  Tones  v.  Just,  3  L.  R.,  Q.  B.,  197. 

•  Randall  v.  Newson,  2  Q.   B.  D.,  102 ;  Jones  v.   Bright,  i  Bing.,  533 ;  Gray  v. 
Cox,  4  B.  &  C,  115  ;  Brown  v,  Edgington,  2  M.  &  G.,  279 ;  Wieler  v,  Schilizzi,  17 


C.  B.,  619 ;  25  L.  J.,  C.  P. ,  89.  •  Gibson  v.  Small,  4  H.  of  L.,  398,  and  p.  343,  ante. 

^  Pars,  on  Ship.,  vol.  I,  p.  171 ;  Lambz^.  Parkman,  i  Sprague,  343  (1857) ;  Exchange 
Ins.  Co.  V,  Delaware  Canal  Co.,  10  Bosw.,  180  (Am.)  ;  Wilkinson  v,  Ddferes,  27  La. 
Ann.,  379 ;  Daniels  v,  Ballantine,  23  Ohio  St.,  532 ;  but  see  Bussey  v,  Mississipi  Valley 
Transp.  Co.,  24  La  Ann,  16^,  that  a  tug  is  a  common  carrier  and  transport ;  and  Trans- 
portation Line  v,  Hope,  95  U.  S.  R.  (5  Otto),  297  ;  and  The  Margaret,  4  ^.,  494,  that 
It  is  iM/  ;  Arctic  Fire  Ins.  Co.  v.  Austin,  69  N.  Y.,  470 ;  Carpenter  v.  Eastern  Transp. 
Line,  67  Barb.  (N.  Y).,  570 ;  Brown  v,  Clegg,  63  ;  Peim.  St.,  51. 

^  Pars,  on  Ship.,  vol.  I,  245,  246 ;  that  a  general  ship  is  not  necessarily  a  common 
carrier,  ib.^  248 ;  Angell  on  Carriers,  s.  47  ;  Redfield  on  Railways,  vol.  2,  p.  I. 

*  Eden  V.  Parkison,  Doug.,  732  ;  Bermon  v,  Woodbridge,  /e/.,  780 ;  Dixon  v,  Sadler 
5  M.  &  W.,  414 ;  Steel  v.  State  Line  Steam  Ship  Co.,  3  App.  C,  72. 
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charter,  not  being  a  demise  for  a  term,  seems  to  extend  to  a  warranty 
of  fitness,  and  against  every  defect,  patent  or  latent.  The  judg- 
ment in  Kopitoff  z/.  Wilson,  although  guarded  on  this  point,  in  effect 
is  based  on  the  authority  of  Ld.  Tenterden,  wlio  considered  that 
the  shipowner's  obligation  extended  to  defects  "which  he  did  not, 
nor  could,  know**  It  has  been  heretofore  always  assumed  that  the 
common  carrier  of  goods,  as  an  insurer  in  all  events,  warranted  the 
staunchness  of  his  ship,  as  free  from  even  latent  defects ;  and  although 
some  of  the  more  recent  decisions,  in  which  the  general  liabilities  of 
the  carrier  have  been  passed  in  review,  leave  the  point  uncertain,  at 
any  rate  in  reference  to  passengers,  the  language  adopted  in  this 
case,  viz.,  that  in  every  contract  for  the  conveyance  of  merchandise 
there  is  a  warranty  that  the  ship  is  "  good,"  would  seem  calculated 
to  convey  an  impression  that  all  contracts  of  affreightment,  not 
otherwise  expressed,  are  uniform  in  their  implied  liabilities,  on  this 
point.^  The  warranty  extends  not  merely  to  the  ship  itself,  but  to 
the  stowage  of  the  cargo  ;  for  though  the  ship  may  be  staunch  and 
strong,  she  is  so  no  longer  than  that  staunchness  is  maintained,  and 
if  the  cargo  is  packed  in  such  a  manner  as  to  imperil  and  impair 
it,  the  warranty  is  broken.^  The  warranty  is  as  well  to  the  stowage, 
as  to  the  ship,  and  the  rule  has  thus  recently  been  re-affirmed — 

"  We  hold  that,  in  whatever  way  a  contract  for  the  conveyance  of  merchandise 
be  made,  where  there  is  no  agreement  to  the  contrary,  the  shipowner  is,  by  the 
nature  of  the  contract,  impli^y  and  necessarily  held  to  warrant  that  the  ship 
is  good,  and  is  in  a  condition  to  perform  the  voyage  then  about  to  be  under- 
taken, or,  in  ordinary  language,  is  seaworthy,  that  is,  fit  to  meet  and  undergo 
the  perils  of  the  sea,  and  other  incidental  risks  to  which  she  must  of  necessity 
be  exposed  in  the  course  of  the  voyage."  ' 

It  may  be  suggested  that  an  attempted  distinction  between  a 
latent  and  a  patent  defect,  like  the  warranty  that  "  a  ship  is  good," 
is  open  to  the  objection  of  being  vague  and  uncertain  :  concealed 
or  patent  defects  are  often  undistinguishable.  The  latent  want  of 
staunchness  or  strength  is  frequently  only  disclosed,  by  the  pro- 
gress of  time  and  of  events.  If  a  defect  remain  latent  through  a 
period  of  trial,  no  liability  occurs.  If  the  vessel  fail  in  the  ordeal, 
and  the  unseaworthiness  becomes  patent,  then  the  question  may  be. 
Was  the  trial  reasonable,  was  it  discovered  by  an  unusual  test,  an 
excepted  peril,  or  vis  major y  or  in  the  ordinary  and  reasonable  and 
natural  sequence  and  order  of  events }  The  person,  whose  goods 
are  carried,  is  presumably  entitled  to  have  them  carried  safely  and 
securely,  under  all  ordinary  circumstances,  and  under  such  extra- 
ordinary circumstances  as  have  not  been  expressly  or  impliedly 
excepted  by  law,  or  by  the  contract  between  the  parties.* 

*  Abb.  on  Ship.,  219  ;  Lyon  v.  Mells,  5  East,  428,  437,  "  tight  and  fit ;  "  Kopitoff  r. 
Wilson,  I  Q.  B.  D.,  377 ;  Steel  v.  State  Line  St.  Ship.  Co.,  3  App.  C,  72  ;  Readhead 
V,  The  Midland  Ry.  Co.,  4  L.  R.,  Q.  B.,  379  ;  Cohn  v,  Davidson,  2  Q.  B.  D.,  455. 

»  Kopitoff  V.  Wilson,  uHsup.  ;  The  Freedom,  3  L.  R.,  P.  C,  594. 

*  Kopitoff V.  Wilson,  ubi  sup,,  380,  per  Field,  J. ;  Abb.  on  Ship.,  isted.,  146.  There 
are  not  wanting  American  authorities  which  establish  that  the  shipowner  is  liable  for 
latent  defects  ;  Backhouses.  Sneed,  i  Murph.,  173;  Werk  v.  Leathers, /^j/. 

^  See  judgments  of  Lds.  O'Hagan  and  Blackburn  in  Steel  v.  State  Line  Ship.  Co., 
tup,,  pp:  84,  88  ;  but  see  Cohn  v,  Davidson,  2  Q.  B.  D.,  at  p.  461,  "  That  the  warrantry 
of  seaworthiness  is  by  the  law  of  England  exhausted  at  the  time  of  sailing  ;*'  std  qu4Jtrt, 
p.  344,  nn.  \,2j  3,  ante. 
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In  a  modern  American  case,  the  owner  of  a  steamship,  which  was 
demised  on  charter  by  the  month,  was  held  liable  to  his  charterer 
for  a  latent  defect  in  the  shaft  of  her  engine,  which  was  not  dis- 
coverable by  examination,  and  for  the  fact  that  the  cylinder- 
head  of  one  of  the  engines  blew  out,  under  a  pressure  of  only  1 10 
pounds  in  smooth,  deep  water.  It  was  held  that  the  charterer  was 
neither  liable  for  the  hire  nor  for  repair.^  And  damages  were 
allowed  to  a  mate,  for  injuries  caused  by  the  ship,  in  which  he  sailed, 
being  undermanned,  and  by  the  explosion  of  a  boiler.*  And  a  vessel 
that  is  undermanned  is  not  seaworthy ;  *  but  no  recovery  can  be 
made  against  her  on  that  account,  unless  the  injury  or  damage  sued 
upon  springs  from  or  ensues  upon  such  unseaworthiness.*  A  vessel 
that  springs  a  leak,  without  encountering  tempestuous  weather, 
within  twenty  hours  after  leavingport  is  presumptively  unseaworthy ; 
and  whether  the  ship  is  or  is  not  a  common  carrier,  the  obligation 
of  seaworthiness  equally  exists  in  every  charter-party  and  contract 
of  affreightment.* 

The  presumption  of  unseaworthiness  arises  strongly  from  any 
calamity  which  arises  in  moderate  weather  soon  after  leaving  port, 
and,  it  was  found,  in  a  case  as  between  owner  and  charterer,  that  the 
warranty  of  fitness  is  broken  if  the  ship  is  unable  to  encounter  the 
perils  of  the  sea  soon  after  starting,  although  she  may  have  been 
seaworthy  whilst  lying  in  the  port  of  lading  and  also  at  the  times 
of  starting  from  her  anchorage  for  and  arriving  at  the  place  of  load- 
ing appointed  by  the  charterer,  and  of  commencing  to  take  on 
board  her  cargo.  In  this  case  a  vessel  loaded  a  cargo  of  cement  at 
Sunderland.  She  was  seaworthy  when  she  commenced  loading. 
From  some  unknown  cause  she  became  unseaworthy  at  the  time  she 
set  sail.  The  shipowners,  it  was  found,  were  not  guilty  of  negligence 
in  sending  her  to  sea  in  the  condition  she  then  was.  In  point  of  fact, 
the  vessel  was  only  proceeding  from  Sunderland  to  Dundee,  and 
sank  in  Leith  roads,  without  meeting  weather  adequate  to  cause 
the  disaster.  In  the  judgment  it  was  said,  "No  degree  of  sea- 
worthiness for  the  voyage,  at  any  time  anterior  to  the  commence- 
ment of  the  risk,  will  be  of  any  avail  to  the  assured,  unless  that 
seaworthiness  existed  at  the  time  of  sailing  from  the  port  of  load- 
ing. A  vessel  seaworthy  for  port,  and  even  for  loading  in  port, 
may  be,  without  any  breach  of  warranty,  whilst  in  port  unseaworthy 
for  the  voyage  ;  •  but  if  she  put  to  sea  in  that  state,  the  warranty  is 

*  Werk  V,  Leathers,  I  Wood  C.  C,  271  (1872) ;  3  Kent,  205,  n.  a. ;  Whitall  v.  Brig 
William  Htory,  4  La.,  223. 

'  Brown  v.  The  D.  S.  Cage,  I  Wood  C.  C,  401  ;   see  also  Wilkinson  v,  Dalferes, 
27  La.  Ann.,  379. 
3  lb. 

*  In  Werk  v.  Leathers,  the  decision  as  to  a  latent  defect  does  not  seem  to  have  been 
absolutely  necessary  to  the  judgment.  The  shaft  of  the  steamer  was  obviously  unfit,  as 
it  was  too  small,  and  part  of  the  fracture  was  rusty  and  "appeared  old."  The 
authorities  cited  in  the  judgment  were  3  Kent*s  Com.,  205  n.  a.  ;  Lyon  v.  Mells,  5  East, 
428  ;  Whitall  v.  Brig  Wm.  Henry,  4  La.,  223. 

*  The  Planter,  2  Wood  C.  C,  490.  This  seems  to  accord  with  Mr.  Justice  Field's 
judgment  in  Kopitoff  v.  Wilson,  i  Q.  B.  D.,  377 ;  Christie  z'.  Trott,  22  L.  T.,  loi ; 
Mcrch.  Trad.  Co.  v.  Univers.  Mar.  Co.,  9  L.  R.,  Q.  B.,  at  p.  596. 

*  Annen  v,  W^oodman,  3  Taunt.,  299. 
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broken."*  And  the  "voyage  "  commences  from  the  starting  of  the 
ship  from  her  berth,  to  the  place  of  loading,  if  the  charter-party 
engages  she  shall  sail  and  proceed  to  such  place  of  loading  or  berdi, 
or  if  she  has  to  break  ground  to  arrive  there ;  *  but  where  the  ship 
did  not  break  ground,  but  proceeded  direct  from  her  place  of  loading, 
which  was  where  she  was  then  lying,  it  was  otherwise.' 

An  exception  has  been  made,  in  the  case  of  time  policies  of 
insurance,  for  there  is  no  implied  warranty  of  seaworthiness  in  these.* 
The  reason  assigned  is,  that  it  would  be  practically  of  no  benefit  to 
either  party,  as  the  risk  is  a  gambling  one,  on  a  ship  lost  or  not  lost, 
but  the  principle  in  theory  certainly  ought  to  be  the  same.  The 
insurer  says  in  fact  in  a  time  policy,  "  I  insure  on  your  representa- 
tion what  you  call  a  ship  ;  it  may  be  a  hulk,  or  a  wreck,  and  rotten 
to  your  knowledge,  and  I  may  believe  you  to  be  a  rogue,  but  I  am 
content  to  insure  you,  with  all  these  risks."  The  insurer  cannot 
complain  that  the  law  implies  no  condition  in  his  favour ;  he  has 
chosen  to  contract  so  as  to  exclude  it.*  In  voyage  policies,  the 
warranty  of  seaworthiness  extends  to  latent  defects  ;  to  qualities 
and  defects  of  the  vessels  unknown,  and  that  could  not  have  been 
known,  no  less  than  those  known  to  the  assured.*  This  contract  of 
seaworthiness  varies  in  different  places,  and  also  from  time  to  time 
in  the  same  place,  and  must  be  therefore  in  conformity  with  the 
standard  at  the  time,  for  the  contemplated  service,  at  the  port  to 
which  the  vessel  belongs.^  It  applies  to  the  qualification  of  the 
master,  the  number  and  description  of  the  crew,  the  sails,  stores, 
ballast,  appurtenances,  &c.,'  and  would  be  as  much  implied  on  a 
mere  promise  to  carry  goods,  or  to  let  a  ship  by  parol,  as  on  a 
charter-party,  bill  of  lading,  or  policy  of  assurance  respectively. 
There  is  no  need  of  a  contract,  for  the  law  makes  the  shipowner 
answerable,  and  he  cannot  discharge  himself  from  the  liability  cast 
on  him  by  the  law,  by  his  own  act  alone.*  But  in  insurance  as  to 
the  ship  alone  the  warranty  is  said  not  to  be  continuing  :  it  must 
exist  when  the  ship  sails,  or  breaks  ground  for  the  voyage,^®  and  if 
the  voyage  comprises  several  stages,  then  for  each  stage  as  it  arises, 
as  in  a  whaling  adventure ; "  and  is  a  warranty  as  to  some  essentials, 

'  Cohn  V,  Davidson,  2  Q.  B.  D.,  455;  461,  per  Field,  J. ;  Worms  v.  Storey,  35 
L.  J.,  tx.,  I ;  II  Ex.,  427.  «  Barker  v.  M'Andrew,  34  L.  J.,  C  P.,  191. 

»  Crow  V.  Falk,  8  Q.  B.,  467;  15  L.  J.,  Q.  B.,  183;  Valente  ».  Gibbs,  6C  B, 
(N.  S.),  270 ;  28  L.  J.,  C.  P.,  229  ;  Bruce  v,  Nicolopulo,  24  L.  J.,  Ex.,  321 ;  11  Ex., 
129  ;  Thompson  v,  Taylor,  6  T.  R.,  478. 

^  Thompson  v.  Hopper,  2C  L.  J.,  Q.  B.,  240!  Fawcus  v,  Sarsfield,  «^.,  249,  6  £.  ft 
B.,  192;  Gibson  v.  Small,  4  H.  of  L.  C.,  353  ;  Jenkins  t>.  Heycock,  8  Moo.  P.  C.  C, 

351  ;  Dudgeon  v.  Pembroke,  2  App.  C,  284;  9  L.  R.,  Q.  B.,  581. 

•  Thompson  v.  Hopper,  25^  J.,  Q.  B.,  240.  246,  per  Erie,  J.,  eUss,  ;  6  El.  &.  B.,  172. 

•  Phillips  on  Ins.,  t.  697  '  Phillips  on  Ins.,  s.  719. 

■  Notara  v,  Henderson,  7  L.  R.,  Q.  B.,  225,  236,  per  Willes,  J.  ;  as  to  the  crew, 
Shore  v,  BenUU,  7  B.  &  C,  798,  n.;  as  to  pilots.  Law  v,  HoUingsworth,  7  T.  R.,  160; 
Phillips  V,  Headlam,  2  B.  &  Ad.,  380;  Bell  r.  Reed,  4  Binn.,  127,  138  (Am.),  per 
Tildiman,  C.J. ;  Magens,  vol.  2,  p.  loi,  s.  124 ;  Abb.  on  Ship.,  218. 

^  Lyon  V,  Mells,  $  East,  428  j  Kopitoflf ». Wilson,  i  Q.  B.  D.,  337,  and  cases  dted 
p.  348,  n.  I,  anU  ;  Hide  v.  The  Trent  &  Mersey  Marine  Ins. ,  i  Esp.,  36,  per  Lord  Kenyim. 

i<>  Worms  V,  Storey,  25  L.  J.,  Ex.  I,  3 ;  11  Ex.  427 ;  Tarrabochia  v.  Hickie,  26 
L.  T.,  Ex.,  26 ;  I  H.  &  N.,  183. 

"  Thompson  v.  Hopper,  25  L.  J.,  Q.  B.,  240 ;  6  E.  &  B.,  192;  Dixon  r.  Sadler, 
5  M.  &  W.,  405. 
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not  merely  from  the  commencement,  but  for  the  entire  voyage.^ 
As  to  what  state  of  facts  will  justify  a  belief  that  unseaworthiness 
existed  at  the  time  of  sailing,  the  authorities  cited  in  the  note  may 
be  consulted.* 

"  To  constitute  seaworthiness  of  the  hull  of  a  vessel  in  respect  to  cargo,  the 
hull  must  be  so  tight,  staunch,  and  strong  as  to.be  competent  to  resist  all  oi^nary 
action  of  the  sea,  and  to  prosecute  and  complete  the  voyage^  without  damage 
to  the  caigo  under  deck."  ' 

And  from  an  American  case,  briefly  noticed  in  Pars*  on  Ship.,  it 
would  appear  that  the  shipowner  was  liable  for  a  latent  defect,  but 
whether  to  the  shipper  of  goods  or  to  a  charterer  is  not  stated.* 

The  following  rules  express  some  of  the  liabilities  of  the 
common  carrier,  in  reference  to  the  contract  for  the  carriage  of 
merchandise. 

Apart  from  any  express  contract  by  charter-party  or  otherwise, 
a  common  carrier  of  goods  for  hire  would  be  ordinarily  bound — 

1.  To  take  reasonable  care  of  goods  intrusted  to  him, 
from  the  moment  of  receiving  them  ;  *  and  to  transport  and 
deliver  them  with  reasonable  care,  skill,  and  diligence.* 

2.  To  carry  them  safely  in  the  usual  manner,  and  not 
circuitously.'' 

»  Steel  V.  The  State  line  St.  Sh.  Co.,  3  App.  C,  88 ;  Kay  v,  Wheeler,  2  L.  R., 
Q.  B.,  30a ;  The  Freedom,  3  L.  R^  P.  C,  594 ;  The  Chasca,  4  L.  R.,  A.  &  £.,446 ; 
Hayn  ».  CulHford,  4  C.  P.  D.,  182;  Worms  v.  Storey,  25  L.  J.,  Ex.,  i ;  11  Ex,,  427 ; 
Couch  9.  Steel,  23  L.  J.,  Q.  B.,  121 ;  3  E.  &  B.,  402  ;  34  &  35  Vic,  c  up,  s.  11. 

*  Cohn  9.  Davidson,  2  Q.  B.  D.,  455  ;  Dudgeon  v,  Pembroke,  2  App.  C, 
284 ;  Worms  v.  Storey,  25  L.  J.,  Ex.,  i,  11  Ex.,  427 ;  and  Am.  cases,  Myers  v.  The 
Girard  Ins.  Co.,  26  Penn.,  s.  192 ;  Kimball  9.  Tucker,  10  Mass.,  194 ;  Roccus,  n.  30, 
Moose's  case,  12  Rep. ,  as  to  overloading  and  surcharging. 

>  Dnpont  de  Nemours  v.  Vance,  19  How.,  162 ;  107  per  Curtis  T.  (Am.). 

*  Backhouse  v.  Sneed,  i  Murph.,  173  ;  Pars,  on  Ship.,  vol.  I,  285 ;  see  also 
Wilkinson  v,  Dalferes,  27  La.  Ann.,  379,  and  Dupont  de  Nemours  v.  Vance,  ib.  sup, 

»  Co.  litU.,  89  a.  Cockbum,  L.C.J.,  in  Nugent  v*  Smith,  i  C.  P.  D.,  423, 
considered  that  the  carrier  of  animals  by  water,  even  in  a  general  ship,  on  a  route  with 
definite  termini,  was  only  bound  to  exercise  or  exert  "ordinary  human  skill  and  pru* 
dence  " ;  but  Brett,  J.,  considered  **  that  the  carrier  would  not  be  exonerated,  except  the 
loss  or  injury  arose  from  adverse  causes  which  human  foresieht  could  not  foresee,  nor 
human  power  resist  or  prevent.''  Ld.  Tenterden  assumed  that  the  master  by  the 
maritime  law  was  "  held  responsible  for  every  injury  that  might  have  been  prevented  by 
human  foresight  or  care ; "  Abb.  on  Ship.,  244  ;  Kent  on  Com.  &  Marit.  Law,  p.  2c6  : 
and  the  earUest  cases  on  the  duties  of  common  carriers  place  the  liability  even  higher;  Co. 
LittL,  89  a  ;  Southcote*s  case,  I  Ld.  Raym.,  917  ;  Coggs  v.  Bernard,  2  Ld.  Raym.,  909, 
and  p.  68  a  seq,^  anUy  and  414,  n.  3,  post ;  but  see  Notara  v,  Henderson,  7  L.  R., 
Q.  B.,  at  p.  230,  per  Willes,  t.,  "with  reasonable  skill,  diligence,  and  care;**  Laurie  v. 
Doughs,  15  M.&  W.,  746  ;  Grill  v.  Gen.  Iron  Screw  Collier  Co.,  i  L.  R.,  C.  P.,  600; 
3  ib,<t  476 ;  The  Chasca,  4  L.  R.,  A.  &  E.,  446 ;  and  the  Am.  cases  cited,  348,  n.  7,  ante. 

*  The  Parana,  I  P.  D.,  455, 2  id,^  1 18  5  Home  v.  Midland  Ry.  Co,,  8  L.  R.,  C.  P.,  131. 
^  Davis  V.  Garrett,  6  Bing.,  716,  725  ;   per  Tindal,  C.J. ;  Scaramanga  v.  Stamp,  48 

L.  J.,  C.  Pn47S;4C.P.D.,3i6,andcases,p.338,  n.  7,  anU;  Donohoev.  L.&N.  W.,  i 
In  C.  L.,  304 ;  M*Andrew  v.  Adams,  I  Bing.  N.  C,  29 ;  Dunseth  v.  Wade,  2  Scam.,  284, 
289  (Am.),  and  cases  cited,  p.  339,  n.  3,  atUe;  Freeman  v.  Taylor,  8  Bine:.,  124 ;  Clipsham 
r.  Vertue,  5  Q.  B.,  265 ;  Tarrabochia  v,  Hickie,  I  H.  &  N.,  183  ;  The  San  Roman,  5 
L.  R.,  P.  C.,  301.  He  b  bound  to  carry,  if  a  common  carrier,  by  the  route  which  he 
professes  to  be  his  route,  and  cannot  justify  a  delay  because  it  is  said  to  be  a  usual 
mode,  consequent  on  a  particular  mode  of  delivery;  Hales  v.  L.  &  N.  W.  R.  Co., 
32  L.J.,Q.  B.,  292;  4  B.  &  S.,  66.  But  he  is  not  bound  to  adopt  the  shortest 
route ;  Myers  v.  L  &  S*  W.  R.  Co.,  5  L.  R.,  C.  P.,  i ;  and  is  not  obliged  to  adopt 
extraordinary  means  to  insure  it ;  Briddon  v,  G.  N.  R.  Co.,  28  L.  J.,  Ex.,  51. 
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3.  To  obey  thedirectionsof  the  owner  in  respect  of  them.* 

4.  To  deliver  them  to  the  proper  consignee,^  within  a 
reasonable  time ;  and  if  the  direction  is  countermanded,  to  re- 
deliver on  payment  of  freight  to  the  consignor.' 

5.  To  give  notice,  within  a  reasonable  time,  to  the  con- 
signee, of  readiness  to  deliver,  if  delivery  is  not  practicable 
or  convenient.* 

6.  To  deliver  personally  to  the  consignee  or  his  agent, 
upon  a  wharf  or  in  lighters,  as  may  be  customary,  and  at  the 
proper  wharf  to  the  proper  consignee,  or  to  any  lawful  holder 
of  a  bill  of  lading  indorsed  to  such  holder  or  to  bearer,  and 
by  such  bearer  presented  in  good  faith.^ 

7.  A  common  carrier  must,  if  able  to  do  so,*  accept  and 
carry  whatever  merchandise  or  goods  are  offered  to  him^  at  a 
reasonable  time  and  place,  of  a  kind  that  he  undertakes  or  is 
accustomed  to  carry.* 

8.  He  may  demand  freight  in  advance ;  but,  if  he  does  not,  . 
he  cannot,  in  the  absence  of  an  express  contract,  again  demand 
it  until  delivery .•   He  is  entitled  to  an  agreed  or  to  a  reasonable 
compensation,  and  no  more.     If  payment  thereof  is  wholly  and 
absolutely  refused,  he  may  refuse  to  carry.*® 

9.  He  may,  according  to  some  modem  decisions,"  in  con^ 

1  Frascr  w.  The  Telegraph  Constn.  Co.,  7  L.  R.,  Q.  B.,  566  ;  Streeter  r.  Horiock, 
I  Bing.,  34 ;  Syeds  v.  Hay.  4  T.  R.,  260  ;  The  Felix,  2  L.  R.,  A.  &  E.,  273  ;  Baan  v. 
Richardson,  20  L.  R.  (Am.),  129;  Merrick  v.  Webster,  3  Mich.,  268;  Wilcox  r. 
Parmelee,  3  Sand.,  610 ;  Wagstaff  v,  Anderson,  4  C  P.  D.,  283 ;  Bailey  v.  The 
Hudson  River  Ry.  Co.,  49  N.  Y.,  70. 

»  See  Crouch  v,  Gt.  W.  Ry,  Co.,  27  L.  J.,  Ex.,  345  ;  Stephenson  r.  Hart,  4  Bing., 

476  ;  Duflf  z'.  Budd,  3  B.  &  B.,  177  ;  Youl  v,  Harbottle,  Pcake,  49  ;  Jenkyns  v.  Brown, 
19  L.  J.,  Q.  B.,  286 ;  Kemp  ».  Clark,  \^  L.  J.,  Q.  B.,  305  ;  12  Q.  B.,  647 ;  Steamboat 
Sultana  r.  Chapman,  5  Wis. ,  454. 

»  Heugh  V.  L.  &  N.  W.  Ry.  Co.,  5  L.  R.,  Ex.,  51 ;  M'Kean  v,  M'lvor,  6  L.  R.,  Ex., 
36  ;  Cork  Distillery  Co.  r.  Gt  South  &  West  Ry.  Co.,  7  L.  R.,  H.  of  L.,  269 ; 
Patscheider  v,  G.  W.  R.  Co.,  3  Ex.  D.,  153 ;  The  Parana,  l  P.  D.,  452 ;  2  P.  D.,  118. 
There  must  be  a  complete  delivery;  Western  Transp.  Co.  v,  Hoyt,  69  N.  Y.,  230; 
Meyerstein  v.  Barber,  2  L.  R.,  C.  P.,  38,  661  ;  4  H.  of  L.,  317,  and  p.  432, /m^ 
See  Howard  v.  Shepherd,  19  L.  J.,  C.  P.,  249 ;  9  C.  B.,  297. 

*  Hyde  v,  Trent  &  Mersey  Navig.  Co.,  $  T.  R.,  389  ;  Bourne  v.  Gatliffe.  7  M.  &  Gr., 
850 ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138,  143  ;  Dakin  v,  Oxley,  33  L.  J.,  C.  P., 
115 ;  15  C.  B.  (N.  S.).  646 ;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299 ;  but  see  Hannan  v. 
Clarke,  4  Camp.,  159 ;  Hannan  v,  Mant,  4  ^,  161  ;  Rathbone  v,  Neal,  4 La.  Ann.,  563 
(Am.). 

«  Jenkyns  v,  Usbome,  13  L.  J.,  C.  P.,  196;  7  M.  &  G.,  678 ;  8  Sc  N.  R.,  505 ; 
Fosters.  Colby,  3  H.  &  N.,  705  ;  18  &  19  Vic,  c.  Iil  ;  Norden  St.  Ship.  Co.,  c 
Dempsey,  i  C  P.  D.,  654 ;  Fowler  v.  Knoop,  4  Q.  B.  D.,  299 ;  Cuming  v.  Brown, 
9  East,  506  ;  I  Camp.,  103  ;    Haille  v.  Smith,  I  B.  &  P.,  564;  Bell  ».  Kymer,  5  Taunt., 

477  ;  I  Marsh,  146  ;  Corlett  v,  Gordon,  3  Camp.,  472 ;  Falke  v.  Fletcher,  34  L.  J., 
C.  P.,  146  ;  The  Tigress,  32  L.  J.,  Ad.,  97.      •  Wyld  v.  Pickford,  8  M.  &  W.,  443, 45*. 

'  If  his  vehicle  is  full,  he  is  excused  ;  Lovett  v.  Hobbs,  2  Show,  127. 

8  Crouch  V.  L.  &  N.  W.  Rl.,  14  C.  B.,  255  ;  Pickford  v.  Grand  Junction  Rly., 
8  M.  &  W.,  372  ;  Jackson  v,  Rogers,  2  Show,  327.  •  Wyld  v.  Pickford,  infra  ; 

Johnson  v.  Midland  RL,  4  Ex.,  367  ;  Sewall  v.  Allen,  6  Wend.  (Am.),  335. 

*°  Wyld  V.  Pickford,  8  M.  &  W.,  443,  458.  If  the  carrier  waive  the  prepayment, 
ft  is  no  defence  to  an  action  for  non-delivery  that  he  has  not  received  the  freight ;  it  is 
sufficient  if  the  shipper  is  ready  and  willing  to  pay  on  delivery,  and  no  previous  tender 
is  necessary ;  Luard  Vk  Butcher,  2  C .  &  K.,  29. 

"  Taubman  v.  The  Pacific  St.  Navig.  Co.,  26  L.  T.  (N.  S.),  704,  cited  in  Steel 
V,  State  Lipe  S.  Co.,  3  App.  C,  72  ;  The  Duero,  2  L.  R.,  A.  &  E.,  393 ;  Austin  v.  The 
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flict  with  older  cases  of  high  judicial  authority,^  exonerate  him- 
self, by  special  agreement,  from  the  consequences  of  any  neg- 
ligence, misfeasance,  or  niisconduct^ 

ID.  Subject  to  the  iniplied  and  express  perils  excepted,  he 
is  responsible  for  the  safe  delivery  of  the  same  number  of 
articles,  and  for  the  same  weights  of  merchandise,  that  he  has 
actually  and  in  truth  received.*  The  bill  of  lading  is  some 
evidence  of  the  receipt  as  to  weight  and  quantity,  but  is  only 
conditionally  conclusive  by  statutory  enactment,  as  against  the 
signatory  thereto.* 

11.  He  is  excused  from  the  performance  of  his  obligation 
in  reference  to  the  foregoing  liabilities,  so  far  as  the  exceptions 
apply,  by  the  act  of  God  and  the  King's  enemies.* 

12.  The  carrier  is  also  excused,  if  the  contract  to  carry, 
which  he  has  made,  being  possible  and  l^gal  at  the  time  he  made 
it,  becomes  afterwards  impossible  by  an  act  of  God,  or  illegal 

by  an  ordinance  of  the  State.* 

Manch.  Shcf.  &  Lin.  Ry.  Co.,  2i  Li  J.,  C.  P.,  179;  10  C.  B.,  454;  WUton  ».  The 
Roy.  Atl.  Mail  Nav.  Co.,  30  L.  J.,  C  P.,  369 ;  Martin  v.  The  Gt.  Ind.  Penin.  RL  Co., 
3  L.  R.,  Ex.  9,  37  L.  J.,  Ex.,  27 ;  Carr  v.  The  Lancas.  &  Y.  Rl.  Co.,  21  L.  J.,  Ex., 
261 .  But  the  exception  "  for  any  act,  negligence  or  default  whatsoever  of  the  pilot,  master 
or  mariners  "  was  held  to  be  limited  to  negligence  occurring  while  the  goods  were  upon  the 
ship  in  the  course  of  the  voyage,  and  was  no  protection  lor  negligence  after  the  goods 
were  unladen  and  in  the  carrier's  possession  before  delivery ;  Gleadell  v,  Thomson* 
56  N.  Y.,  194  ;  Steel  v.  State  Line  St.  S.  Co.,  3  App.  C,  72  ;  Hayn  v,  Culliford,  4  C. 
P.  D.,  182  5  The  Chasca,  4  L.  R.,  A.  &  E.,  446. 

*  Lane  v.  Cotton,  I  Salk.,  18 ;  12  Mod.,  481 ;  Kirkmanv.  Shawcross,  6  T.  R.,  17  ; 
Oppenheim  t^.  Russell,  3  Bos.  &  P.,  42  ;  Forward  v,  Pittard,  I  T.  R.,  27,  34;  Hyde  v, 
Trent  &  Mersey  Navig.,  5  T.  R.,  389  ;  I  Esp.,  36 ;  Lyon  v,  Mells,  $  East,  428 ;  Riley 
V.  Home,  5  Biiig->  217,  220,  per  Best.  C.J.  ;  Dale  v.  Hall,  I  Wils.,  281 ;  Trent  Navig.  Co. 
V,  Wood,  3  Esp.,  127  ;  4  Doug.,  287. 

»  The  Duero,  2  L.  R.,  A.  &  E.,  393 ;  Taubman  v.  Pacific  St,  N.  Ca,  26  L.  T.  (N.  S.), 
704 ;  P.  &  O.  St.  Navig.  Co.  v,  Shand,  3  Moo.  P.  C.  C.(N.  S.),  272,  and  p.  352,  n,  1 1,  anU. 

'  Davidson  v.  Gw)mne,  12  East,  381 ;  Brown  v.  The  Powell  Si.  Co.,  10  L.  R., 
C.  P.,  562,  and  p.  362,  post, 

*  18&  19  Vic.,  c.  iii,s.  3;  Berkleys.  Watlhig,  7  A.  &  E.,  i9  ;  2  Nev.  &  P.,  178; 
Bates  V.  Todd,  i  M.  &  Rob.,  I06 ;  The  Patria.  3  L.  R.,  A.  &  E.,  436 ;  Blanchet  v,  P(^eU*8 
Llant.  Coll.  Co.,  9  L.  R.,  Ex.,  74;  Biddulph  v,  Bingham,  30  L.  T.  (N.S.),  30,  &  p.  364, 
n.  6,  post, 

»  The  Liver  Alkali  Co,  v,  Johnson,  9  L.  R.,  Ex.,  338  ;  Nugent  w.  Smith,  i  C.  P.  D., 
19,  423.  and  cases  there  cited ;  Vlierboom  v.  Chapman,  13  L,  J.,  Ex..  384 ;  13  M.  &  W., 
230;  Atwood  V.  Sellar,  4  Q.  B.  D.,  342.  This  Included  pirates  in  maritime  carriage  ; 
Pickering  v,  Barkley,  Styles,  Abb.  on  Ship.,  237.  The  question  of  what  circumstances  of 
sudden  and  overwhelming  calamity  amount  to  an  **  act  of  God  "  was  considered  in  Nichols 
V,  Marsland,  lo  L.  R.,  Ex.,  255.  2  Ex.  D.,  I  ;  Oakley  v,  Portsmouth  St.  Packet  Co., 
2^  L.  J.,  Ex.,  loi,  II  Ex.,  623;  Nitro-Phosphate  &  Chem.  Manure  Co.  ».  L.  &  St 
Kath.  Docks,  9  Ch.  D.,  503 ;  Nugent  v.  Smith,  ib,  sup, ;  and  as  to  gross  negli^nce 
in  relation  thereto,  435;  Steel  v.  State  Line  Ship  Co.,  3  App.  C,  72;  Laune  v. 
Douglas,  15  M.  &  W.,  746 ;  Notara  v,  Henderson,  7  L  R. ,  Q.  B.,  at  p.  236,  per  Willes,  J. ; 
ITic  Chasca,  4  L.  R.,  A.  &  E.,  446;  Grill  zf.  Gen.  Iron  Screw  Collier  Co.,  3  L.  R.,  C.  P., 
476  \   \ib.^  6oo ;  Grey  v.  Mobile  Trading  Co.,  55  Ala.  (Am.),  387,  &  see  p.  72,  ante, 

«  Baily  v,  De  Crespigny,  4  L.  R.,  Q.  B.,  180,  185  ;  Taylor  v.  CaldweU,  32  L.  J.,  Q.  B., 
164;  Geipel  v.  Smith,  7L.  R.,  Q.  B.,  404;  i  Roll.  Ab.,  451,  tit.  Condition;  Willams 
V.  Hide,  2  Palm.,  548  ;  Williams  v,  Lloyd,  Sir  W.  Tones,  179;  Brewster  ».  Kitchin, 
I  Ld.  Raym.,  317,  321  ;  Beterworth  v.  Dean  &  Ch.  of  St.  Paul's,  2  Eq.  Cas.  Ab.,  26; 
Paradine  v.  Jane,  Alleyn,  26;  Hadley  v,  Clarke,  8  T.  R.,  267,  per  Lawrence,  J.; 
The  Teutonia,  3  L.  R.,  A.  &  E.,  394;  Esposito  v,  Bowden,  27  L.  J.,  Q.  B.,  17; 
7  E.  &  B.,  763.  But  not  by  an  ordinance  of  a  foreign  State;  Spence  v,  Chodwick,  16 
L.  J.,  Q.  B.,  313 ;  10  Q.  B.,  517.  **  If  an  agreement  be  made  to  da  an  act  lawful  at  the 
time  of  such  agreement,  but  afterwards,  and  before  the  performance  of  the  act,  the  per- 
formance be  rendered  unlawful  by  the  Grovernment  of  the  country,  the  agreement  is 

23 
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13.  The  carrier  is  also  excused  from  liability  and  damage 

caused  by  the  inherent  defects  and  imperfections,  disease  and 

"proper  vice,"   of  the  thing  carried.^     Also   from  injury  or 

damage  caused  by  the  negligence  of  the  shipper,*  and  from 

losses   by  the   ordinary  wear  and   tear  of   carriage,  or  by 

evaporation  or  spontaneous  combustion,  or  any  of  the  ordinary 

effects  of  natural  decomposition  or  fermentation  or  decay, 

but   not  if  there  has  been  negligence  on  his  part,  and  bsid 

stowage  or  want  of  dunnage  has  caused  the  loss.* 

These  being  roughly  the  obligations  of  the  common  carrier  of 

goods  apart  from  express  contract,  we  have  now  to  consider  the 

bargain  of  carriage  and  delivery  by  the  shipowner,  as  based  on  the 

specific  terms  of  the  charter-party. 

The  obligation  to  load  or  take  on  board  is  often  preceded  by 
an  engagement,  by  the  shipowner,  to  proceed  from  the  spot  where 
the  ship  is  described  as  lying,  to  some  particular  port,  or  berth,  or 
wharf,  there  to  load.  In  some  cases  a  specific  time  is  named  by 
which  the  ship  is  to  be  ready,  with  stiffening  coal  on  board,  or  with 
a  certain  amount  of  ballast,  prepared  in  all  respects  to  receive  cargo. 
In  other  cases  the  charter-party  prescribes  that  the  ship  "shall 
forthwith  proceed  "  to  the  given  destination,  or  with  all  reasonable 
despatch,  or  "  at  once,"  or  without  delay,  or  without  unreasonable 
delay,  or  with  "  all  convenient  speed,"  or  "  directly."  In  one  case 
it  was  decided  that  "  forthwith"  meant  without  unreasonable  delay, 
and  that  it  involved  no  specific  period  of  time  ;  but  fourteen  days' 
delay  would  be  perhaps  inconsistent  with  the  term,*  and  any  delay 
that  would  frustrate  the  object  of  the  adventure  would  doubtless 

absolutely  dissolved.  If,  therefore,  before  the  commencement  of  a  voyage,  war  or  hostilities 
should  take  place  between  the  State  to  whidi  the  ship  or  cai^o  belongs,  and  that  to  which 
they  are  destined,  or  commerce  between  them  be  wholly  prohibited,  3ie  contract  for  con- 
veyance is  at  an  end  ;  the  merchant  must  unlade  his  goods,  and  the  owners  find  another 
employment  for  their  ship  ;  "  Abb.  on  Ship,  427. 

»  Kendall  I/.  L.  &  S.  W.  Rl.  Co.,  7  L.  R.,  Ex.,  373;  Blower  v,  Gt.  Western  RL 
Co..  7  L.  R.,  C.  P.,  655  5  Nugent  v.  Smith,  i  C.  P.  D.,  pp.  438,  439. 

»  Hudson  V,  Baxendale,  2  H.  &  N.,  575  ;  Stewart  v.  Crawley,  2  SUrk.,  323 ;  Brind 
V,  Dale,  8  Car.  &  P.,  207,  211  ;  Blower  v,  G.W.  R.  Co.,  suproy  and  the  following  American 
cases:— Clark  v.  Barnwell,  12  How.,  272 ;  Rich  v.  Lambert,  uf,,  347;  Ship  Howard 
V,  Wiseman,  18  How.,  231  ;  Powell  t».  Mills,  37  Miss.,  691.  As  to  animals,  Clarke  v, 
Rochester  &  Syracuse  Rl.  Co.,  4  Keman,  570;  M*Coy  r.  The  K.  &  D.  M.  R.  Co., 
44  Iowa,  424;  Conger  t',  Hudson  Rl.  Co.,  oDuer,  375  ;  Roccus,  Not,  jSe/sf^. 

'  I'he  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106.  In  an  American  case  it  is  said  that, 
"  if  a  common  carrier  attempts  to  perform  his  contract  in  a  manner  different  from  his 
undertaking,  he  becomes  an  insurer  for  the  absolute  delivery  of  the  goods,  and 
cannot  avaU  himself  of  any  exceptions  mgde  in  his  behalf  in  the  contract  of  carriage ;  ** 
Dunseth  v.  Wade,  2  Scam.,  285,  289.  Thus,  if  the  agreement  is  to  carry  them  in 
a  sailing  vessel,  they  cannot  be  tent  in  a  steamship  ;  it  is  consideied  a  deviation ; 
Merrick  v.  Webster,  3  Mich.,  2685  and,  vice  versd,  Wilcox  v,  Parmelee,  3  Sandf.,  610 ; 
Eraser  v.  Telegraph  Construe.  Co.,  7  L.  R.,  Q.  B.,  566.  '  So  If  they  are  to  be  sent  by 
a  specified  ship,  and  are  sent  by  another ;  Badn  v.  Richardson,  20  L.  R.  (Am.),  129. 
The  English  cases  do  not  fully  support  these  decisions.  If  goods  are  negligently  carried 
beyond  their  place  of  destination,  and  loss  or  damage  accrues,  the  Carriers  Act  protects 
as  well  beyonid  as  within  the  limits  of  the  contract;  Morritt  z'.  N.  E.  Ry.  Co,,  I  Q.  B. 
D.,  302. 

*  Hudson  V.  Hill,  43  L.  J.»  C.  P.,  273.  A  person  who  has  parted  with  the  bene- 
ficial interest  in  a  cargo  may  still  be  <'a  consignee  **  within  the  Billt  of  Lading  Act, 
1855;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299;  Hill  v.  Idle,  4  Camp.,  327;  sec  The 
Queen  v.  The  Just,  of  Berks,  4  Q.  B.  D.,  469,  as  to  •*  forthwith  "  and  **  immediately." 
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justify  the  charterer  in  rescinding  the  contract^  And  the  shipowner 
is  bound  to  proceed,  without  any  unnecessary  delay  of  deviation, 
to  the  place  assigned,  unless  there  are  terms  impliedly  or  expressly 
excusing  him. 

Where  the  ship  proceeds  from  her  present  berth  to  a  given 
locality,  the  voyage  for  the  purposes  of  insurance  commences  from 
the  time  she  breaks  ground,  or  quits  the  place  she  is  lying  in,  to 
earn  freight,^  and  ordinarily  the  time  of  breaking  ground  would 
mark  the  commencement  of  the  voyage,  although  the  bargain  may 
be  made  that  the  ship  shall  load  at  her  present  berth,  or  may  in 
another  event  merely  place  herself  at  the  disposition  of  the  char- 
terer from  a  given  day,  or  from  her  arrival  at  a  certain  point,  being, 
at  the  time  of  contract,  at  sea,  or  under  charter  elsewhere.  A 
vessel  is  said  to  be  *'  at "  a  port  for  insurance  purposes  when  she 
enters  it,  and  not  when  she  casts  anchor  ;  and  this  term  is  equivalent 
to  first  arrival.'  As  to  what  will  constitute  a  port,  which  is  equiva- 
lent to  the  term  haven,  place,  or  harbour,  and  what  are  the 
nature  and  limits  of  the  port  in  question,  considerable  differences 
may  arise.  A  place  with  a  port-captain  and  a  custom-house,  with 
warehouses  and  a  jetty,  and  anchorage  for  large  vessels  in  the  road- 
stead, was  held  to  be  a  port*  And  a  landing-place  where  vessels 
of  moderate  tonnage  have  to  load  and  unload  by  means  of  lighters 
is  not  the  less  a  port,  if  it  is  a  place  whence  regular  trade  is  carried 
on,  coast  or  otherwise,  to  some  other  port.*  And  an  open  road- 
stead, which  is  a  place  of  loading,  was  held  to  be  a  port.*  Any 
place  where  the  ship  is  intended  to  load  or  discharge  has  been  defined 
as  a  port.^  What  is  a  "  safe  and  convenient "  port  under  certain 
circumstances  was  considered  in  a  case  in  which  this  was  a  term.* 

Ports  are  of  varying  extent,  and  sometimes  include  a  considerable 
reach  of  river  navigation  before  entering  the  open  sea.  The  port  of 
London  extends  to  Yantlett  Creek  ;  and  that  of  Cardiff  embraces 
even  a  more  considerable  maritime  district.  Where  one  act  of 
sailing  only  is  contemplated,  "  final  sailing "  and  "  sailing "  are 
regarded  as  being  the  same ;  but  a  vessel  may  quit  the  harbour  and 
go  into  a  roadstead,  without  any  intention  to  return,  and  yet  may 
be  held  not  to  have  sailed.®  So  a  ship  which  may  have  left  the 
dock,  with  a  pilot  on  board,  and  in  all  respects  equipped  for  sea, 
but  which  has  to  traverse  a  ship-canal  before  getting  into  the  open 

'  Staunton  v.  Wood,  i6  Q.  B.,  638;  M 'Andrew  «/.  Chappie,  35  L.  J.,  C.P.,  281 ; 
I  L.  R.,  C.  P.,  643;  Tully  V,  Howling,  2  Q.  B.  D.,  182  ;  Jackson  v.  The  Union 
Marine  Ins.  Co.,  lo  L.  R.,  C.  P.,  125;  8  «/.,  572;  Ford  v.  Cotesworth,  5  L.  R.,  Q.  B., 
544  ;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443. 

*  Thompson  v,  Taylor,  6  T.  R.,  478 ;  Crow  v,  Falk,  15  L.  J.,  Q.  B.^  183 ;  Valcnto 
V.  Gibbs,  28  L.  J.,  C  P.,  229;  6  C.  B.  (N.  S.)  270 ;  Barker  v,  M 'Andrew,  34  L.  J., 
C.  P.,  191 ;  18  C.  B.  (N.  S.),  759;  Cohn  v,  Davidson,  2  Q.  B.  D.,  455. 

*  Bell  V.  Marine  Ins.  Co.,  %  Sen.  &  Raw.,  98  ;  Haughion  v.  Empire  Marine  Ins. 
Co.,  I  L.  R.,  Ex.,  206;  Foley  «^.  United  Fire  Ins.  Co.,  5  L.  R.,  C.  P.  (Ex.  Ch.),  155. 

*  Sea  Insur.  Co.  of  Scotland  v.  Gavin,  4  Bligh  (N.  S.),  578;  2  Dow.  &  CI.,  125 ; 
Brown  v.  Tayleur,  4  A.  &  E.,  241.     See  Graham  v.  Barras,  5  B.  &  Ad.,  loii. 

»  Harrower  V.Hutchinson,  4 L.R.,  Q.B.,523.     •  Cockey  t/.  Atkinson,  a  B.  &  A., 460. 
'  Jarman  v,  Coape,  2  Camp.,  613,  and  p.  \i%tpost ;  Brown  v,  Tiemgr,  \  Taunt.,  517. 
»  Rae  V,  Hackctt,  12  M.  &  W.,  724;  Cunningham  v,  Dunn,  38  L.  T.  (N.  S.),  631. 
»  Thompson  v.  Gillespy,  24  L.  J.,  Q.  B.,  340 ;  5  E.  &  B.  209. 
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sea,  was  held  not  to  have  finally  sailed.^  But  a  vessel  which  had  cleiired 
out  of  the  port  of  Demerara  was  held  to  have  sailed,  though  she 
had  to  pass  down  the  river  of  Demerara,  and  there  was  a  shoal  off 
the  coast,  at  which  vessels  of  deep  draught  were  compelled  to  dis- 
charge part  of  their  cargo.*  And  where  a  vessel  had  left  her 
moorings  in  Dublin  Bay  and  cleared  out,  but  had  not  the  whole  of 
her  crew  on  board,  although  a  full  crew  was  appointed,  it  was  held 
that  she  had  not  broken  ground  with  a  bona  fide  intention  to  pro- 
secute her  voyage,  having  her  clearances,  and  being  in  every  respect 
fitted  to  perform  the  journey.'  And  where  anything  remains  to  be 
done  material  to  the  safety  of  the  ship  and  necessary  for  the  pro- 
secution of  the  voyage,  as  the  taking  on  board  of  stores,  ballast,  or 
men,  that  is  not  a  sailing.*  The  moment  of  time  at  which  a  voyag:e 
commences,  where  there  is  a  term  in  a  charter-party  for  a  prelimi- 
nary transit,  and  at  which  the  risks  of  carriage  and  the  exceptions 
begin,  is  that  period  at  which  she  breaks  ground  to  depart  on  such 
preliminary  transit.  Thus  if  a  ship  is  to  "  proceed,"  or  **  leave,"  or 
"  depart,"  or  "  sail " — all  of  which  terms  involve  different  obliga- 
tions*— ^to  a  specified  port,  there  to  take  on  board  cargo,  and  having 
loaded  to  depart,  the  owner's  liability  begins  when  the  vessel  com- 
mences to  sail,  and  continues  while  she  does  sail.  The  preliminary 
voyage  is  part  of  the  voyage  covered  by  the  contract.® 

A  covenant  by  the  shipowner  "  that  he  would  directly,  as  wind 
and  weather  would  permit,  after  the  discharge  of  an  outward-bound 
cargo  at  the  island  of  Madeira,  sail  and  proceed  to  Winyaw,  in 
South  Carolina,  or  as  near  thereto  as  the  ship  could  safely  get," 
with  the  proviso  that  "if  the  ship  was  not  at  Winyaw  by  the  ist  of 
March  the  charterer  might,  within  forty-eight  hours,  refuse  to  load  or 
not,"  as  he  pleased,  was  held  to  be  an  express  and  positive  obliga- 
tion that  the  shipowner  shou  Id  go  to  Winyaw,  the  charterer  being  bound 
to  furnish  a  cargo,  if  the  ship  arrived  before  the  ist  of  March,  and 
having  an  option,  if  she  arrived  after  the  date  specified.'  And 
where  a  ship,  "  after  discharging  the  outward  cargo,  was  to  proceed 
to  Galatz  or  Ibraila,  and  there  load,"  it  was  held  that  the  voyage 
commenced  from  the  period  of  the  discharge  of  the  outward  cargo.* 
An  undertaking  to  sail  directly  would  not  mean  immediately,*  but 
would  mean  something  more  than  in  a  reasonable  time ;  it  might, 
under  certain  circumstances,  mean  a  reasonable  time  in  which  a 

'  Roelandtsz/.  Harrison,  23  L.  J.,  Ex.,  169;  9  Ex.,  444;  sec  cases,  p.  424,/*?^/. 
»  Lang  V.  Anderdon,  3  B.  &  C,  495  ;  5  D.  &  R.,  393 ;  i  C.  &  P.,  171. 
»  Ridsdalezf.  Newnham,   3  M.  &  S.,  456  ;  Pitt^prcw  v,  Pringle,  3  B.  &  Ad.,  514  5 
Laac  V,  Anderdon,  sup,^  and  p.  427  et  itq.ypost, 

*^Pitt^rew  V,  Pringle,  lb.  sup.,  at  p.  52a  ;  Graham  v,  Barras,  5  B.  &  Ad.,  loi  I,  1022. 

•  Moir  V,  Royal  Exchange  Ass.  Co.,  3  M.  &  S.,  461 ;  6  Taunt,  241  ;  Sharp  v. 
Gibbs,  I  H.  &  N.,  801 ;  2  W.  Saund.,  558,  201  b,  notes  and  cases  there  cited. 

•  Barker  v.  M'Andrew,  34  L.  J.,  C.  P.,  191 ;  18  C.  B.  (N.  S.),  759;  Valente  v. 
Gibbs,  28  L.  J.,  C.  P.,  229  ;  6  C.  B.  (N.  S.),  270;  Bruce  ».  Nicolopulo,  24  L.  J.,  Ex., 
321 ;  II  Ex.,  129 ;  and  see  Crow  v.  FaJk,  15  L.  J.,  Q.  B.,  183  ;  8  Q.  B.,  467,  per  Willes, 
J.,  and  Pollock,  C.B. ;  Cohn  v,  Davidson,  2  Q.  B.  D.,  455. 

'  Shubrick  v,  Salmond,  3  Burr.,  1637.  •  Bruce  v,  Nicolopulo,  sup, 

•  Thompson  v.  Gibson,  10  L.  J.,  Ex.,  241  ;  8  M.  &  W.,  281 ;  as  to  *« immediately," 
see  Reg.  v.  Just,  of  Berks,  4  Q.  B.  D.,  469. 
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certain  act  should  be  done.^  A  warranty  to  "  depart"  on  or  before  a 
particular  day,  is  a  warranty  to  be  out  of  port  on  or  before  that  day. 
Under  a  warranty  to  "sail,"  when  the  ship  breaks  ground,  and  gets 
under  weigh,  the  contract  is  complied  with.*  An  engagement  that 
a  vessel  shall  be  "  despatched"  from  a  given  port  at  a  date  certain  is 
an  undertaking  to  bona  fide  sail  on  the  day  named  ;  not  merely  to 
get  out  of  port,  but  sail  in  a  proper  state  to  perform  the  voyage, 
and  not  be  detained:'  the  word  "depart"  was  held,  on  the  other 
hand,  not  equivalent  to  "  sail,  "  and  to  be  complied  with  by  the 
ship  going  out  of  harbour  on  her  voyage.* 

The  promise  to  proceed  with  all  convenient  speed,  or  with  the 
first  fair  wind,  implies  a  promise  to  proceed  within  a  reasonable 
time ;  it  is  not  of  the  substance  of  the  contract  that  it  shall  be 
really  the  first  fair  wind.*  Without  express  or  any  words,  the  law 
implies  an  obligation  on  the  owner  of  a  vessel,  whether  a  general 
ship  or  a  ship  hired  for  the  special  purposes  of  a  voyage,  to  proceed 
without  unnecessary  deviation  in  the  usual  course ;  ®  and  the  express 
contract,  on  the  above  words,  will  support  an  implied  promise  of 
further  obligation,  so  far  as  it  may  be  involved  in  the  contract.''  If 
a  particular  time  indicated  is  of  the  essence  of  the  contract,  it  will 
be  regarded  as  a  condition  precedent  or  warranty,  as  the  contract 
may  or  may  not  have  been  acted  on,  or  in  part  performed.  If  no 
time  is  mentioned,  the  law  implies  that  a  reasonable  time  is 
required,  and  the  parties  are  severally  and  reciprocally  bound, — ^the 
master  to  be  ready  to  receive,  and  upon  request  receive,  and  the 
charterer  to  supply,  and  be  ready  with  his  cargo  to  loadA^  The  \\ 
obligation  on  the  shipowftfit*  to  load  tlie  cargo  supplied  is  often 
qualified  by  the  additional  term,  "  according  to  the  custom  of  the 
port,"  or  an  equivalent  phrase,  as  various  regulations,  statutory  and 
otherwise,  exist  at  different  ports,  which  regulate  the  shipment  ol 
cargo  J  and  where  the  contract  is  silent  on  this  point,  the  custom 
may  be  imported :  thus,  although  the  lay  days  commence  by  the 
general  law  from  the  time  the  ship  arrives  in  dock,  the  consignee  may 
show  that  in  the  case  of  a  timber-ship  such  days  by  usage  only  com- 
mence to  run  from  the  mooring  of  the  vessel  at  the  particular  quay 
at  which,  by  the  regulations  of  the  dock,  she  is  allowed  to  discharge.' 
Where  the  contract  expressly  bargained  that  the  ship  was  to  be 

•  Duncan  v.  Topham,  18  L.  J.,  C.  P.,  310,  312,  per  Cresswell,  J. 
'  Moir  V.  Royal  Exchange  Ass.  Co. ,  3  M.  &  S.,  461  ;  6  Taunt.,  241 ;  Curling  v.  Long, 

1  B.  &  P.,  634 ;  but  see  Thompson  v.  Gillespy ;  24  L.  J.,  Q.  B.,  340 ;  i  Jur.  (N.  S.),  779. 

•  Shaip  V,  Gibbs,  I  H.  &  N.,  801 ;  Nelson  v.  Salvador,  M.  &  N.,  509  ;  Van  Baggen 
V,  Baines,  23  L.  J.,  Ex.,  213;  9  Ex.,  523;  Cockrane  w.  Fisher,   i  Cr.  M.  &  R.,  809; 

2  Will.  Saund.,  558,  201  b. 

•  Moir  V.  Royal  Exchange  Ass.  Co.,  3  M.  &  S. ,  461. 

•  Constable  r.  Cloberie,  Palm.,  397 ;  Bommann  v,  Tooke,  I  Camp.,  377. 

•  Davis  zr.  Garrett,  6  Bing.,  716;  Freeman  v,  Taylor,  8  Bing.,  124;  M'Andrew  v. 
Chappie,  I  L.  R.,  C.  P.,  643;  35  L.  J.,  C.  P.,  281 ;  Scaramanga  v.  Stamp,  48  L.  J., 
C.  F.,  478  ;  4  C.  P.  D.,  316;  M\^drew  v.  Adams,  I  Bing.  N.  C,  29,  and  p.  338, 
n.  7,  anti;  The  Beaver,  3  C.  Rob.,  292. 

'  WooUeyz;.  Reddelien,  12  L.  J.,  C.  P.,  152;  5  M.  &  G.,  316.  See  Rae  ». 
Hackett,  12  M.  &  W.,  724  ;    Stewart  v.  Rogerson,  6  L.  R.,  C.  P.,  424. 

•  Taylor  v.  Clay,  9  Q.  B.,  713  ;  Kearon  v.  Pearson,  31  L.  J.,  Ex.,  i,  7  H,  &  N.,  386. 

•  The  Steamship  Co.,  Norden  v.  Dempsey,  i  C.  P.  D.,  654. 
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loaded  "with  the  usual  dispatch  of  the  port,"  which  was  Liverpool, 
and  there  was  a  further  agreement  that  it  was  to  be  at  the  high-level 
railway  in  the  Bramley  Moore  or  Wellington  Docks,  a  delay  of 
thirty  days,  caused  by  an  inability  to  load  on  the  part  of  the  char- 
terers, from  the  fact  of  their  having,  at  the  time  the  charter  was 
made,  three  ships  loading  in  the  dock,  was  held  to  be  a  breach  of 
the  contract,^  the  contract  being  to  load  with  the  usual  despatch  of 
the  port ;  and  a  promise  **  to  proceed  to  a  Liverpool  or  Birken- 
head Dock,  as  ordered,  and  there  load  in  the  usual  and  customary 
manner,"  was  held  to  be  satisfied  by  the  vessels  arriving  in  the  dock, 
and  it  was  considered  that  there  was  no  obligation  to  proceed  to 
any  particular  place  in  the  dock.*  The  words,  "  in  the  usual  and 
customary  manner,"  were  construed  as  applying  only  to  the  mode 
of  loading,  and  not  to  the  place  to  which  the  shipowner  undertook 
the  ship  should  proceed,'  and  the  time  commenced  from  the  arrival 
\  of  the  vessel  at  the  usual  place  of  loading  in  that  particular  dock.* 
The  precise  form  of  the  stipulation  entered  into,  is  obviously  of 
considerable  moment,  as  in  two  of  the  above-cited  cases  the  delay 
by  the  charterer  arose  as  nearly  as  possible  from  the  same  causes, 
and  under  similar  circumstances,  and  in  the  one  instance  he  was  held 
excused  for  such  delay  as  accrued  before  the  ship  entered  the 
dock,  although  he  (by  a  personal  disability)  detained  it  from  the 
3rd  until  the  nth  of  July,  and  in  the  other  he  was  held  liable, 
having  promised  to  load  '*with  the  usual  dispatch  of  the  port." 
In  another  case,  the  undertaking  to  load  "  forthwith  in  regular  turns 
of  loading "  was  considered  subject  to  evidence  of  the  custom  of 
loading  coke,  at  the  port  of  Newcastle-on-Tyne.^  A  promise 
to  load  "in  regular  and  customary  turn,"  except  in  cases  of 
"  riots,  strikes,  or  any  other  accidents,"  was  held  not  to  include  a 
snow-storm  as  an  accident®  And  ordinarily  where  a  g^ven  time  for 
loading  is  mentioned  or  allowed,  or  the  charterer  undertakes  to  load 
by  a  g^ven  day,  his  contract  is  absolute,  and  he  takes  upon  himself 
the  risks  of  bad  weather,  and  of  casualties,  and  vis  major,  and  the 

»  Ashcroft  V.  The  Crow  Orchard  Colliery  Co.,  9  L.  R.,  Q.  B.,  540;  Kearon  v, 
PearsoD,  7  H.  &  N.,  386  ;  31  L.  J.,  Ex.  I.  The  charterer  delayed  Ihe  ship  by  reason  o! 
frost,  which  hindered  his  suppljring  the  cargo  :  on  the  promise  to  load  with  ''usual 
despatch,"  it  was  held  that  he  was  liable  for  breach  of  duty. 

»  Tapscott  V.  Balfour,  8  L.  R.,  C.  P.,  46 ;  Brown  v.  Johnson,  10  M.  &  W.,  331  ; 
Car.  &  M.,  440 ;  Kell  v,  Anderson,  10  M,  &  W.,  498  ;  Davies  v.  M'Vcagh,  4  Ex.  D., 
265;  M'Intosh  V.  Sinclair,  u  (Ir.  R.)  C.  L.,  456;  Leer  v,  Yates,  3  Taunt.,  387; 
Postlpthw^te  »,  Freeland,  4  Ex.  D„  155;  Wright  v.  New  Zealand  Shipping  Co.,  td., 
165 ;  Bastifell  v,  Lloyd,  31  L.  J.,  Ex.,  413 ;  i  H.  &  C,  388 ;  Hillstrom  v.  Gibson,  8 
Sess.  Cas.,  3r  i  series,  463;  Palmer  v,  Zarifi,  37  L.  T.  (N.  S.),  790. 

'  i^wson  V'  Bumess,  I  H.  &  C,  400. 

*  Tapscott  V,  Balfour,  8  L.  R.,  C.  P.,  46  5  explained  in  Ashcroft  v.  The  Crow 
Orchard  Colliery  Co.,  9  L.  R.,  Q.  B.,  540,  544  ;  Davies  v.  McVeagh,  id.  sup. 

»  Leidcmann  v.  Schultx,  23  L.  J.,  C.  P.,  17;  14  C.  B.,  3&  **  In  turn  to  deliver," 
see  Robertson  p.  Jackson,  15  L.  J.,  C.  P.,  28 ;  2  C.  B.,  412 ;  '*  load  the  ship  in  turn," 
Taylor  v.  Clay,  id  L.  J„  Q.  B.,  44 ;  9  Q.  B.,  713 ;  Rodgers  v.  Forresters,  2  Camp,  483  ; 
Harris  ».  Dreesman,  23  L.  J.,  Ex.  2105  Syers  v,  Jonas,  2  Ex.,  11 1 ;  Hutton  v.  Warren, 
I  M.  &  W.,  466;  Lawson  v.  Bumess,  i  H.  &  C,  ^96 ;  KeU  v,  Anderson,  10  M.  &  W., 
498;  Parker  v.  Winlo,  27  L.  J.,  Q.  B.,  49;  7  E.  *  B.,  942;  Brereton  v.  Chapman, 
7  Bing.,  559. 
.    •  Fenwick  v,  Schmalz,  3  L.  R.,  C.  P.,  313. 
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mere  fact  that  he  has  excused  himself  from  certain  risks  does  not 
by  implication  extend  his  exemptions,  as  he  has  bound  himself  not 
merely  for  matters  of  default,  but  in  all  events,  and  has  warranted 
against  the  happening  of  any  casualties,  to  impede  or  hinder  him. 
And  if  a  specified  time  is  assigned,  in '  which  to  accomplish  the 
unloading,  the  rule  is  the  same.^  But  where  no  time  is  mentioned, 
neither  party  is  liable  for  delay  by  vis  major?  But  the  charterer, 
where  time  is  defined,  binds  himself  to  load,  and  is  bound  to 
perform  his  obligation,  notwithstanding  any  accident  or  an 
inevitable  necessity,  because  he  might  have  provided  exceptions 
in  his  contract'  It  was  in  an  early  case  decided  that  an 
embargo  exonerated  the  freighter  by  dissolving  the  contract  ;^  but 
later  cases  settle  that  an  embargo  by  a  foreign  State  merely 
suspends  it  It  becomes  the  duty  of  the  charterer  to  wait  the  ter- 
mination of  the  suspension,  and  then  proceed  to  fulfil  his  contract, 
an  embargo  being  merely  an  act  of  precaution,  differing  from  an 
actual  act  of  hostility.*  The  usual  perils  excepted  in  a  charter- 
party  are  inserted  to  mitigate  the  liability  of  the  shipowner,  and  do 
not  assist  the  charterer,  unless  so  expressly  provided.  Thus  the 
shipowner  may  be  exonerated  from  performance  by  some  accident 
or  casualty  which  would  not  excuse  the  charterer,  although  the 
duties  defined  appear  reciprocal.  An  embargo  might  be  excepted  or 
excluded  from  the  contract,  as  well  as  any  other  peril.  But  where  a 
ship  was  detained  by  an  embargo  of  the  English  Government,  it  was 
held  that  the  charterer,  a  British  subject,  was  not  liable  for  the 
detention  so  caused,  as  he  is  bound  by  the  lawful  commands  of  his 
own  Government,  and  excused.**  And  if  the  ship  were  destroyed 
by  fire,  the  obligation  to  load  would  be  dissolved  as  being  no 
longer  possible.^  And  a  declaration  of  war  would  in  like  manner 
dissolve  a  promise  to  load,  if  it  could  only  be  fulfilled  by  loading  in 
a  port  of  the  enemy,®  as  such  a  loading  would  be  illegal,  and  a 

*  Randall  v.  Lynch,  2  Camp.,  352,  355  ;  Leer  v,  Yates,  3  Taunt.,  387 ;  Harper  v. 
M'Carthy,  2  B.  &  P.  N.  R.,  258,  267 ;  Brown  v.  Johnson,  10  M.  &  W.,  331 ;  Barker  v, 
Hodgson,  3  M.  &  S.,  267  ;  Barret  r.  Dutton,  4  Camp.,  333  ;  Besscy  v.  Evans,  4  Camp., 
131 ;  Rogers  v.  Hunter,  2  C.  &  P.,  601 ;  Harroan  v.  Gandolph,  Holt,  35  ;  Hills  v, 
Sughrue,  15  M.  &  W.,  253 ;  Thiis  v,  Byers,  I  Q.  B.  D.,  244 ;  and  see  Rogers  v.  Hunter, 
M.  &  M.  63,  65  ;  Dobson  v.  Droop,  M.  &  M.,  443  ;  4  C.  &  P.,  1 12 ;  Kearon  v,  Pearson, 
31  L.  J.,  Ex.  I ;  7  H.  &  N.,  386 ;  Jones  v,  Adamson,  i  Ex.  D.,  60. 

'  CunninghMa  v.  Dunn,  3  C.  P.  D.,  443  ;  Ford  v.  Cotesworth,  5  L.  R.,  Q.  B.,  544 ; 
Burmesterv.  Hodgson,  2  Camp.,  488;  Rodgers  ».  Forresters,  /V/.,  483;  Fraser  v,  Tel. 
Construe.  Co.,  7  L.  R.,  Q.  B.,  566,  571  ;  Fowler  v.  Knoop,  4  Q.  B.  D.,  299;  Hill  v. 
Idle,  4  Camp.,  327  ;  Pringle  v,  Mollett,  6  M.  &  W.,  80. 

>  Paradine  v,  Jane,  Aleyne,  26 ;  Touteng  v.  Hubbard,  3  B.  &  P.,  291,  298  ;  Hadley 
V.  Clarke,  8  T.  R.,  259  ;  dclpel  v.  Smith,  7  L.  R.,  Q.  B.,404;  Hills  v,  Sughrue,  15  M. 
A  W.,  253 ;  Medeiros  v.  Hill,  8  Bing.,  231 ;  The  Helen,  i  L.  R.,  A.  &  E.,  i ;  Atkinson 
V,  Ritchie,  10  East,  530  ;  Spcnce  v,  Chodwick,  16  L.  J.,  Q.  B.,  313,  10  Q.  B.,  517. 

*  Drmddy  r.  Deacon,  2  Vem.,  242. 

.  »  Hadley  r.  Clarke,  8  T.  R.,  259 ;  Tontcng  v,  Hubbard,  supra;  Blight  v.  Page,  ft/., 
295,  n. ;  Spencc  v.  Chodwick,  ib.  sup,  •  Touteng  v.  Hubbard,  supra. 

'  RoL  Ab.,  Tit.  Cond.,  457 ;  Williams  v,  Lloyd,  Sir  W.  Jones,  179;  SheUey*s  Case, 
I  Rep.,  98  a ;  Taylor  v.  Caldwell,  32  L.  J.,  Q.  B.,  164;  3  B.  &  S.,  826;  Howell  v. 
Coupland,  i  Q.  B.  D.,  258 ;  Rule  12,  p,  353,  anti. 

*  Co.  Littl.,  206  b,  1  Rol.  Ab.,  457 ;  Avery  v.  Bowden,  5  E.  &  B.,  714  ;  Reid  v. 
Hoskins,  **.,  714,  729 ;  6  E.  &  B.,  953 ;  Abb.  on  Ship.,  427 ;  Brewster  v.  Kitchell,  or 
Kitchin,  i  Salk.,  198;  i  Ld.  Raym.,  317. 
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trading  with  the  Queen's  enemies  ;  but  the  embargo  of  third  States 
only  causes  a  suspension.^ 

"  As  near  thereto  as  she  may  safely  get."  This  term,  which  will 
be  considered  subsequently  in  detail,  does  not  mean  as  near  as  is 
humanly  practicable,  but  ?is  near  within  the  ambit  of  the  port  as 
"  the  ship  can  safely  get,  and  from  which,  when  loaded,  she  can 
safely  get  away."  ^ 

From  the  moment  the  shipowner  by  his  master  accepts  the  goods 
into  his  custody,  his  liabilities  as  a  carrier  attach,  and,  in  whatever 
way  the  contract  is  more  expressly  defined,  the  master  and  owners 
are  bound,  by  his  acceptance,  to  the  exact  performance  of  the  various 
duties  arising  under  the  charter,  and  also  to  those  which  are  im- 
plied by  law.  And  the  master  has  no  authority  to  substitute 
another  voyage  for  that  agreed  on,  between  the  owner  and  the 
freighter:  the  niaster,  for  this  purpose,  is  not  an  agent  of  the 
owner;  but,  if  he  have  express  authority,  the  contract  would 
be  valid  ?ind  binding.*  If  tjie  piaster  receive  the  goods  on 
the  quay  or  wharf,  or  send  lighters  for  them,  or  a  boat,  his 
liability  commences  with  the  receipt,*  subject  to  any  custom  or 
usage  of  the  port.  And  an  acceptance  by  the  mate  of  the  vessel  on 
the  wharf,  terminates,  in  the  port  of  London,  the  liability  of  the 
wharfinger  so  delivering  them,  as  to  goods  to  be  sent  coastwise.* 
And  the  master  must,  according  to  the  sea  laws,*  provide  all  neces- 
sary appliances  for  getting  the  goods  safely  on  board,  and  also  a 
suffipieqt  number  of  persons  to  protect  them  when  on  board.''  For 
by  the  English  common  law  the  master  is  responsible  without  either 
fraud  or  fault®  It  is  usu?il  for  the  mate  to  give  a  receipt  for  the 
goods,  and  such  a  document  has  acquired  a  certain  legal  significance 
and  importance,  as  being,  until  the  bill  of  lading  is  made  out,  the 
symbol  of  the  goods  actually  shipped.®  And  where  goods  were 
f  sent  to  the  wharf,  and  ordinary  place  of  deposit  for  goods,  for  a 
certain  ship,  and  the  first  and  secopd  mate  gave  receipts,  this  was 
held  in  America  a  good  shipment  and  delivery  to  the  ship.  From 
the  time  the  mates'  receipts  were  given,  although  the  goods  were 
not  upon  the  ship,  were  not  in  fact  "shipped,"  the  b.  of  1.  attached, 
and  it  was  held  that  the  shipper,  unless  he  was  also  the  lawful 
holder  of  the  bill  of  lading,  could  not  properly  resume  possession. 
The  holder  of  the  bill  of  lading  was, /r/w^f/^z^?^,  the  lawful  owner 
^of  the  goods.     The  shipper's  unlawful  possession,  and  that  he,  after 

•  Toutcng  V.  Hubbard,  3  B.  &  P.,  301  ;  Avery  v,  Bowden,  5  E.  &  B.,  714  ;  Geipel  v, 
Smith,7L.  R.,  Q.  B.,  404  ;  The  Hoop,  I  C.  Rob.,  196;  Spencei>.Chodwick,ioQ.B.,5i7. 

?  Shield  V.  Wilkins,  19  L.  J.,  Ex.,  238,  5  Ex.,  304;  Schilizzi  v.  Derry,  24  L.  J., 
Q.  B.,  193  ;  4  E.  &  B.,  873  ;  Metcalfe  v.  Britan.  Iron.  Co.,  i  Q.  B.  D.,  613  ;  2  id,, 
423;  45  L.  J.,  Q.  B.,  837.  »  Burgon  v,  Sharpe,  2  Camp.,  529. 

•  Fraganow.  Long,  4  B.  &  C,  219  ;  Cooke  v,  Wilson,  i  C.  B.  (Nl  a),  153 ;  MoUoy, 
324 ;  Bk.  2,  c.  2,  s.  2  ;  Roccus,  note  SS. 

^  Cobban  v.  Downe,  5  £sp.,  41. 

•  Monnmenta  Juridica  :  vol.  2,  445,  RoUe  of  Olayron,  art.  lo  ;  vol.  3,  p.  15  ;  vol.  4, 
pp.  395,  427;  Laws  of  Wisbuy,  art.  22,  p.  271. 

^  Morse  v.  Slue,  I  Vent.,  190,  238  ;  Sir  T.  Raym.,  220. 

•  Morse  v.  Slue,  1  Vent.,  190 ;  Forward  v,  Pittard,  I  T.  R.,  27 ;  Barclay  v.  Cuculla 
y  Gana,  3  Doug.,  389,  &  p.  79,  a«/r. 

•  Evans  v,  Nichol,  4  Sc.  N.  R.,  43.  The  lawful  holder  or  indorsee  for  value  of  « 
mate's  receipt  may  bring  trover  against  a  wrong-doer,  td. 
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the  receipts  had  been  given,  sent  for  the  goods  and  took 
them  way,  did  not  impair  the  title  of  the  true  owner.^  And 
where  bills  of  lading  were  signed  and  sent  to  England  before  the 
goods  were  shipped,  it  was  held  that  the  bills  attached  as  soon 
as  the  goods  were  put  on  board,  the  rights  of  third  parties  not 
having  intervened.^ 

The  moment  of  shipment,  or  that  the  goods  can  be  considered 
shipped,  is  often  of  considerable  moment,  where  it  is  intended  that 
the  property  shall  pass  on  shipment.  Sometimes  goods  are  shipped 
fo.b. — free  on  board — all  charges  being  borne  by  the  shipper,  until 
they  are  so  shipped  ;  at  other  times,  the  goods  are  shipped  to  the 
order  of  a  certain  vendee,  consignee,  or  assign,  in  whom  the  property 
then  vests,  either  absolutely  or  conditionally,  as  agreed. 

In  a  recent  case '  a  sale  was  made  of  unascertained  goods,  viz., 
all  the  ore  of  a  certain  mine  in  Spain  to  be  shipped  fo.b.  at  Cartagena. 
The  vendor  had  received  advances  exceeding  his  shipments,  and, 
in  breach  of  his  agreement,  he  shipped  a  certain  quantity  on  board 
a  particular  ship,  and  had  the  bills  of  lading  made  out  for  such  ore 
to  a  fictitious  person,  so  as  to  retain  dominion  over  the  shipment. 
The  court  was  divided  on  the  point  whether  the  property  had  passed, 
Kelly,  C.B.,  deciding,  on  the  original  contract,  that  it  had,  Bramwell, 
B.,  being  of  opinion  that  the  act  of  shipment  was  not  complete  till 
the  bill  of  lading  was  given,  and  th?it  in  this  case  the  property  never 
passed.  In  a  second  case,  arising  out  of  the  same  facts,  Kreeft  v, 
Thompson,*  which  was  an  action  by  the  vendees  and  charterers 
of  the  ship,  against  the  shipowner  for  not  delivering,  it  was  held  by 
the  majority  of  the  court  that  the  shipowner  was  not  liable,  Kelly, 
C.B.,  diss.  In  the  first  action,  which  was  by  the  indorsee  of  the  bill 
of  lading,  against  the  vendee  of  the  ore  and  the  person  equitably  en- 
titled, it  was  held  that  the  indorsee  of  the  bill  of  lading  was  entitled 
to  recover.  The  master  had  express  authority  by  the  charter-party 
"  to  sign  bills  of  lading  as  presented,"  and  such  bills  of  lading, 
though  a  fraud  on  the  vendee  of  the  ore,  having  been  duly  signed, 
entitled  the  holders  thereof  to  the  property  in  the  ore,*  The  vendee 
of  the  ore,  who  had  made  advances  to  the  shipper  beyond  the  value 
of  the  shipment  in  good  faith,  was  thus  subjected  to  loss,  by  thefraud 
of  the  shipper,  from  the  fact  that  there  had  not  been  technically  a 
specific  appropriation  to  him,  eithqr  before  or  upon  the  act  of  ship- 
ment. Perhaps,  in  accordance  with  an  American  case,*  justice 
would  have  been  appros^imately  realised  by  holding  that  the  bill 
of  lading  attached. 

*  Bailey  v.  The  Hudson  River  R.  Co.,  49  N.  Y,  R„  70 ;  British  Columbia  Mill  Co. 
V.  Nettleship,  3  L.  R.,  C.  P.,  499. 

*  The  Idaho,  ii  BL  C  C,  (Am.),  218 ;  Rowley  v.  Bigelow,  12  Pick.,  314;  Halliday 
V  Hamilton,  11  Wall,  565 ;  Bailey  v.  The  Hudson  River  Ry.  Co.,  infra, 

*  Gab9rroo  v,  Kreeft,  10  L.  R.,  Ex.,  274  ;  and  see  Falke  v.  Fletcher,  34  L.  J.,  C.  P., 
146;  18C.  B.  (N.  S.),  400;  Van  Casteel  v,  Booker,  18  L.  J.,  Ex.,  9;  2  Ex.,  691 ; 
Turner  v.  The  Trustees  of  the  Liverp.  Docks,  20  L.  J.,  Ex.,  393  ;  6  Ex.,  543 ;  Key  v. 
Cotesworth,  22  L.  J.,  Ex.,  4 ;  7  Ex.,  595 ;  Ellershaw  v,  Magniac,  6  Ex.,  570,  n. 

*  Kreeft  v.  Thompson,  ib,,  286.  *  lb.,  279,  290. 

*  The  Idaho,  1 1  Bl.  C.  C  (Am.),  218  ;  Rohde  v,  Thwaites,  6  B.  &  C,  388  ;  Brown 
V.  Hare,  27  L.  J.,  Ex.,  372  ;  29  L.  J.,  Ex.,  6  ;  4  H.  &  N.,  822 ;  Bailey  v.  The  Hudson 
Riyer  Ry.  Ca,  49  N.  V.  R.,  70. 
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The  term,  free  on  board,  involves  delivery  on  board,  free  from  all 
conditions,  charges,  and  claims,  to  the  risk,  possession,  and  order  of 
the  consignee,  at  the  expense  of  the  consignor.  Where  the  bill  of 
lading  was  in  terms,  "  Deliver  to  shipper's  order,"  and  the  consignor 
posted  the  invoice  and  bill  of  lading  on  the  day  of  shipment  to  the 
consignee,  it  was  held  to  be  a  question  for  the  jury  whether  this 
was  a  shipment  f.o.b.,  as,  if  the  vendor  retained  control  over  the 
goods,  the  term  was  not  complied  with.^  And,  by  the  usage  of 
the  iron  trade,  warrants  for  goods  "  deliverable,  f  o.b.,"  to  order  or 
assigns,  are  considered  to  pass  to  holders  for  value,  free  from  any 
lien  by  the  vendor,^  although  a  mere  wharfinger's  certificate  would 
have  no  such  effect'  It  has  not,  however,  been  established  that  such 
an  instrument  would  be  considered  negotiable,  in  the  same  sense 
that  a  bill  of  lading  is,  when  it  contains  no  restrictive  terms,  and  is 
what  is  sometimes  called  a  clean  bill  * 

A  bill  of  lading,  from  the  moment  it  is  signed  and  indorsed,  ordi- 
narily completes  the  act  of  shipment,  and  limits  and  defines  the 
carrier's  liability  for  the  goods  entrusted  to  him.  It  expresses  to  be  a 
receipt  for  the  goods  shipped,  and  as  between  the  shipowner  and  the 
shipper  stands  on  the  same  footing  as  any  other  receipt,  and  is  not 
conclusive  evidence  of  such  receipt,  and  may  be  explained  by  parol 
testimony.  But  by  statute  ^  it  has  been  made  conclusive  evidence  in 
the  hands  of  a  bond  fide  holder  for  value  without  notice  against  the 
master  or  other  person  signing  it.  Subject  to  the  exceptions  of  liability 
bargained  for,  the  master  is  responsible  for  the  safe  delivery,  in  the 
like  good  order  and  condition,  of  the  same  number  of  articles  or  weight 
of  merchandise  that  has  been  loaded  or  received  on  board.  The  bill 
of  lading  is  evidence  of  the  quantity  and  the  receipt,®  inasmuch  as 
the  bill  of  lading  starts  with  the  declaration  that  the  goods  are 
shipped  ;  the  master  cannot  sign  for  goods  not  on  board,  as  that 
would  be  a  fraud.'  His  general  authority  is  limited  to  signing  for 
such  goods  as  have  been  put  on  board ;  ®  and  in  like  manner  he 
cannot  sign  knowingly  for  more  goods  than  have  been  put  on  board, 
and,  when  he  has  signed  for  the  goods  actually  shipped,  his  powers 
are  exhausted.®  But  the  declaration  of  the  quantity  of  goods 
shipped  in  the  bill  of  lading  would  seem  not  to  operate  as  an 

'  Brown  v.  Hare,  3  H.  &  N.,  484,  4  H.  &  N.,  822;  Cowasjee  v.  Thompson,  5 
Moo.  P.  C.  C,  165  ;  Couturier  v,  Hastie,  22 L.  J.,  Ex.,  299  ;  9 Ex. ,  102 ;  5  H;  of  L.,  673. 
'  Merchant  Banking  Co.  of  London  v.  Fhoenix  Bessemer  Steel  Co.,  5  Ch.  D.,  205. 

*  Gunn  V,  Bolckow,  Vaughan  &  Co.,  10  L.  R.,  Ch.,  491. 

*  Kirchner  v,  Venus,  12  Moo.  P.  C.  C,  393.  Lord  Kingsdown  defines  a  clean  bill  of 
lading  as  entiUing  the  holder  to  delivery,  freight  free,  and  not  subject  to  freight.  **  Weight 
and  contents  unknown  '*  does  not  make  it  less  a  clean  bill  as  to  the  external  condition  of 
goods;  The  Peter  der  Grosse,  I  P.  D.,  414. 

*  18  &  19  Vic,  c.  Ill,  s.  3. 

«  M.  S.  Act  (1854),  ss.,  503,  506 ;  (1862),  s.  54.  There  must  be  a  delivery  in  fact ; 
M^rstein  v.  Barber,  2  L.  K.,  C.  P.,  38,  661 ;  4  H.  of  L.,  317  ;  Western  Transp.  Co. 
r.  Hoyt,  69  N.  Y.,  230.  '  Lickbarrow  v.  Mason,  2  T.  R.»  75»  per  BuUer,  J. 

*  Grant  v.  Norway,  20  L.  J.,  C.  P.,  93,  10  C.  B.,  665  ;  M'Lcan  v.  Fleming,  2  L.  R., 
H.  of  L.  Sc.,  128 ;  Bryans  v.  Nix,  4  M.  &  W.,  775  ;  Brown  v.  The  PoweU  St.  Coal  Co., 
10  L.  R.,  C.  P.,  562. 

*  Hubbcrsty  v.  Ward,  8  Ex.,  330,  334 ;  Tindall  v,  Taylor,  24  L.  J.,  Q.  B.,  12 ;  4 
E.  &  B.,  219;  Davidson  2^.  Gwynne,  12  East,  381. 
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estoppel  under  the  Bills  of  Lading  Act,  except  as  against  the 
person  signing  or  his  agent,  even  where  the  weight  is  material  and 
has  been  in  part  agreed,^  and  the  statement  of  quantity  is  only 
pfimd  facie  evidence.^  And  if  the  master  has  agreed  for  a  lump  sum 
for  freight,  he  is  entitled  to  that  lump  sum,  if  he  can  show  that  he 
has  carried  and  delivered  all  the  goods  shipped,  even  if  the  amount 
does  not  accord  with  the  bill  of  lading.' 

It  is  not  an  unusual  circumstance  for  the  master  to  qualify  his 
liability  on  his  receipt  by  inserting  the  words,  "  quantity  and  quality 
unknown,"  where,  at  the  time  of  shipment,  he  cannot  accurately 
determine  either,  and  is  compelled  to  accept  the  freighter's  statement. 
Such  a  term  is  inserted  to  protect  him  from  alleged  short  delivery, 
or  a  deterioration  beyond  his  control,  or  without  any  default  in  him  ; 
and  where  corn  was  to  pay  half  freight  only,  if  heated,  and  eighty 
quarters  were  damaged  from  this  cause,  it  was  suggested  that  such 
a  term  operated,  as  if  there  had  been  no  statement  of  quality  at  all.* 
But  this  view  was  not  accepted  by  the  court,  which  limited  it  as  above 
stated.  And  the  insertion  of  the  term,  "weight,  value,  and  contents 
unknown,"  in  reference  to  packages  of  silk,  which  were  delivered 
to  be  carried  as  linens,  was  held  to  excuse  the  carrier  as  to  any 
liability,  beyond  that  of  carrying  the  cases  and  their  contents, 
whatever  they  might  be ;  the  misdescription  of  the  goods,  which 
was  without  fraud  of  the  bailor,  did  not  release  the  carrier  from 
his  liability  to  pay  for  two  pieces  of  silk  which  had  been  stolen. 
He  was  liable  for  non-delivery  on  his  contract,  whatever  the 
contents  of  the  case  might  be.*  If  the  outer  case  or  package 
had  been  injured,  it  would  be  also  incumbent  on  the  carrier  to 
show  that  the  damage  was  merely  external.* 

The  additional  protection  as  thus,  "weight  and  contents 
unknown,  and  not  accountable  for  average  leakage  or  breakage," 
was  held  to  excuse  the  master,  even  where  the  leakage  had  been 
excessive,  the  goods  (wine)  having  been  received  in  inferior  and 
shaky  casks.  It  was  held  that  the  confession  of  receipt,  **  in  good  order 
and  well  conditioned,"  was  limited  by  the  added  words,  and  extended 
only  to  the  external  appearance.''  And  where  the  freighter  resisted 
payment  of  the  freight,  it  was  held  under  such  circumstances  in- 
cumbent on  him  to  prove  negligence  in  *the  carrier  ;*  and  the  fact 
that  a  particular  kind  of  stowage  was  likely  to  induce  heating  and 

*  Blanchel  v.  Powell's  Llantivit  Coll.  Co.,  9  L.   R.,  Ex.,  74,  p.  364,  n.  l^posL 

»  Meyer  v.  Dresser,  33  L.  J.,  C  P.,  289 ;  16  C.  B.  (N.  S.),  646 ;  TuUy  v,  Terry,  8 
L.  R.,  C.  P.,  679  ;  682,  per  Honyman,  J. ;  Gibson  r.  Storge,  10  Ex.,  622.  The  master 
is  bound  to  sign  a  proper  bill  of  lading  for  the  goods  received ;  Peek  v,  Larsen,  12 
L.  R.,  Eq.,  378  ;  Falke  ».  Fletcher,  34  L.  J.,  C.  P.,  146. 

*  Blanche  v.  PowelFs  Llantivit  Collieries  Co.,  9  L.  R.,  Ex.,  74;  Brown  v,  Powell 
St.  Coal  Co.,  10  L.  R.,  C.  P. ,  562 ;  Jessel  v.  Bath,  infr, ;  Bradley  «f.  Dunipace,  32  L.  J., 
Ex.,  22 ;  GledsUines  v,  Allen,  12  C.  B.,  202. 

*  Tully  V,  Terry,  8  L.  R.,  C.  P.,  679 ;  Haddow  v.  Parry,  3  Taunt.,  303. 

'  The  Energie,  13  L.  T.  (N.  S.),  507  j  Davidson  v,  Gviynne,  12  East,  381. 

«  Clark  ?/.  Banjwell,  12  How  (Am.),  272,  283 ;  The  Columbo,  3  Blatchf.,  C  C.  R., 
521 ;  The  Olbers,  3  Bened.,  148  ;  The  Peter  der  Grosse,  i  P.  D.,  414. 

'  Vaqgham  v,  630  Casks  of  Sherry,  infr,  ;  Lebeau  v.  G.  St  N.  Co.,  8  L.  R.,  C.  P., 
88;  Jessel.zf.  Bath,  2  L.  K.,  Ex.,  267  ;  Clark  v,  Barnwell,  12  How  (Am.),  272. 
.   *  Vangbai)  v,  630  Casks  of  Sherry,  7  Bened.  (Am.),  506. 


Digitized  by  VjOOQ IC 


364  THE   LAW  OF   MERCHANT  SHIPPING. 

leakage,  was  h«ld  no  such  sufficient  proof  of  negligence.  The 
general  words, "  not  answerable  for  leakage,"  put  no  limit  to  the 
quantity,  either  ordinary  or  extraordinary  ;  they  shift  the  burden 
of  proof,  and  negligence  must  be  established  by  the  shipper.^  The 
precise  meaning  which  has  been  attached  to  certain  usual,  and  also  to 
unusual,  terms  in  bills  of  lading,  will  be  dealt  with  when  this  class 
of  document  is  treated  in  detail. 

In  the  absence  of  a  charter-party,  and  where  there  is  neither  an 
express  nor  an  implied  reference  to  such  an  instrument,  the  bill  of 
lading  is  a  perfectly  efficient  document  of  title,  to  all  persons 
who  lawfully  hold  it  for  value,  against  wrong-doers.^  Trover  may 
be  brought  by  reason  of  the  title  it  confers  on  the  holder,  for  he  is 
the  person  primcL  facie  entitled  to  the  possession  of  the  goods.' 
Where  there  is  a  charter-party  in  existence,  and  it  is  expressly  or 
impliedly  incorporated  in  the  bill  of  lading,  there  are  not  wanting 
dicta  to  the  effect  that  the  charter  is,  as  to  the  terms  which  it 
expresses,  the  controlling  instrument.  Thus,  where  the  bill  of 
lading  contained  the  term, "  the  dangers  of  the  seas  only  excepted," 
and  the  charter-party  set  out  an  enlarged  number  of  exceptions, 
as  "  frost,  fire,  and  every  other  danger  and  accident  of  the  seas, 
&c.,"  it  was  held  that  the  charter-party  was  the  governing  contract, 
and  that  its  larger  terms  overrode  the  merely  partial  statement  of 
the  bill  of  lading.*  And  it  has  been  held  in  an  American  case  that 
the  mere  words  on  a  bill  of  lading,  "  signed  under  protest,"  in 
reference  to  the  freight,  were  sufficient  to  put  the  owners  of  the  bills 
of  lading  under  notice  of  the  terms  of  the  charter,  and  bind  them  by 
its  provisions.*  Where,  in  the  absence  of  a  written  charter-party, 
the  mate's  receipt  was  given  for  330  tons  of  iron  and  226J  tons  only 
were  delivered  to  the  consignee,  it  was  held  that  the  shipowner  was 
not  liable,  in  the  absence  of  negligence,  for  the  deficiency,  although 
the  consignor  had  paid  on  the  receipt  to  the  vendor  of  the  iron.® 

The  retention,  by  an  unpaid  vendor,  of  the  mate's  receipts  after 
bills  of  lading  have  been  given,  does  not  preserve  his  lien  for  the 
unpaid  purchase-money  (the  vendee  being  insolvent).  It  is  his  duty 
to  give  up  the  receipts  when  the  bills  of  lading  are  signed  J  A  docu- 

'  The  Helene,  Ohrloff  v,  Briscall,  35  L.  J.,  P.  C,  63 ;  Br.  &  L.,  429 ;  i  L.  R., 
P.  C,  331 ;  Thrift  r.  Youle,  2  C.  P.  D.,  432 ;  The  Nepoter,  2  L  R.,  A.  &  E.,  375. 

'  The  Tigress,  Br.  &  L.,  38 ;  The  Patria,  3  L.  R.,  A.  &  E.,  436;  Fowler  v.  Knoop, 
infra;  Craven  v,  Ryder,  6  Taunt.,  433 ;  Thompson  v.  Trail,  2  Car.  &  P.,  334 ;  Hayn 
V.  CuUifiord,  4  C.  P.  D.,  182  ;  see  Amos  v,  Temperley,  8  M.  &  W.,  798. 

>  Ewbank  v.  Nutting,  7  C,  B.,797  ;  Fowler  v,  |Cnoop,4  Q»  B.  D.,  299;  Gabarron  9. 
Kreeft,  10  L.  R.,  Ex.,  274;  Falke  v.  Fletcher,  34  L.  J.,  C.  P.,  146;  18  C.  B.  (N.  S.), 
400 ;  Fraser  V.  Telegraph  Construction  Co.,  7  L.  R„  Q.  B.,  566 ;  Bailey  v.  The  Hudson 
River  Ry.  Co.,  49  N.  Y.  R.,  70. 

*  The  San  Roman,  3  L.  R.,  A.  &  E.,  583;  5  L.  R.,  P.  C,  301;  Smith  v,  Sieveking, 
5  E.  &  B.,  ^89;  but  see  MoUer  v.  Young,  24  L.  J.,  Q  B.,  217  ;  5  E.  &  B.,  755 ;  Eraser 
V,  Telegraph  Const.  Co.,  ib,  sup. ;  Pars*  on  Ship.,  vol.  i,  287,  citing  Perkins  v.  Hill, 
I  Sprague,  123 ;  2  Wocdb.  &  M.,  158 ;  Lamb  v.  Paricman,  i  Sprague,  343 ;  Adams  v, 
0*(Jonnor,  100  Mass.,  515.  *  979  Boxes  of  Sugar,  7  Bened.  (Am.),  242. 

*  Biddulph  V,  Bingham,  30  L.  T.  (N.  S.),  30;  Bates  v,  Todd,  I  M.  &  Rob.,  106; 
Berkley  ».  Watling,  7  Ad.  &  E.,  29 ;  Meyer  v.  Dresser,  33  L.  J.,  C.  P.,  289 ;  and  cases, 
p*  363,  n.  2,  a«/f. 

'  Cowa^ee  V.  Thompson,  5  Moo.  P.  C.  C,  165 ;  Hathesingt/.  Laing,  17  L  R.,  Eq., 
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ment  which  did  not  contain  some  of  the  "essential  "  features  of  a 
bill  of  lading  was  conceded  recognition  as  being  under  the  circum- 
stances sufficient.^  And  it  was  considered  immaterial  that  it  was 
not  signed  by  the  master,  and,  also,  that  the  signature  of  a  clerk 
sufficed  ;  and,  that  if  the  receipt  of  the  goods,  the  rate  of  freight, 
and  the  place  of  delivery  were  acknowledged,  the  document  was 
valid.*  And  the  signature  of  the  Consignor  Will  suffice  to  give  it 
full  effect  as  a  commercial  instrument ;  and  whether  the  signature  of 
a  clerk  is  sufficient,  is  a  question  for  the  jury,  to  be  determined  by 
his  authority,  express  or  implied,  derived  from  a  previous  course  of 
duty,  while  acting  for  his  employers.* 

The  question  of  the  Control  over  his  goods  retained  by  the 
shipper  by  means  of  the  bill  of  lading,  as  the  symbol  of  property, 
will  be  treated  under  the  head  of  the  Bill  of  Lading.  Where  the 
goods  have  been  shipped,  it  becomes  the  duty  of  the  master  to  sail 
and  proceed  to  his  port  of  destination,  and  there  deliver,  on  being 
paid  freight,  according  to  the  terms  of  his  contract.  If  the  "  freight 
is  to  be  paid  on  unloading,  and  right  delivery  of  the  cargo,"  the  obli- 
gation, which  is  reciprocal,  as  to  delivery  is  subject  to  the  exception, 
in  favour  of  the  carrier,  of  the  "  act  of  God  and  the  King's  enemies," 
and  also  such  other  exemptions  as  may  be  expressly  claimed  in 
the  contract  of  carriage. 

The  implied  obligation  that  there  shall  be  no  unnecessary  devia- 
tion or  delay  on  the  voyage,  or  in  unloading,  is  practically  the  same 
as  on  loading.  Where  a  charter-party  allowed  forty-five  days  for 
loading,  with  demurrage  at  the  rate  of  ;£^4  per  day  after  that  time,  but 
was  silent  as  to  the  time  to  be  allowed  for  discharging,  it  was  held 
that  reasonable  dispatch  must  be  used.  Whenever  a  party  to  a  con- 
tract undertakes  to  do  some  particular  act,  the  performance  of  which 
depends  entirely  on  himself,  so  that  he  may  choose  his  own  mode 
of  fulfilling  his  undertaking,  and  the  contract  is  silent  as  to  time, 
the  law  implies  a  contract  to  do  it  within  a  reasonable  time  under 
the  circumstances ;  and  if  some  unforeseen  cause,  over  which  the 
promisor  has  no  control,  prevents  him  from  performing  that  which 
he  has  undertaken  within  that  time,  he  is  responsible  for  the 
damage.  And  where  the  act  to  be  done  is  one  in  which  both  parties 
concur,  each  contracts  that  he  shall  use  reasonable  diligence.*  What 
is  a  reasonable  time  ordinarily,  has  been  defined  to  be  that  time 
which  is  reasonable  under  all  the  circumstances  of  the  case.* 

>  Dows  V,  Perrin,  16  N.  Y.,  325  ;  Dows  v.  Rush,  28  Barb.,  183  ;  Bnk.  of  Rochester 
V.  Jones,  4  Corns.,  497  ;  The  Patria,  3  L.  R.,  A.  &  E.,  436,  460. 

•  Dows  V.  Greene,  16  Barb<,  72,  on  app.  32  Barb.,  490 ;  Dows  v,  Perrin,  id,^  329. 

•  /</.,  p.  502,  on  app. 

*  Ford  V.  Cotesworth,  4  L,  R.,  Q.  B.,  127,  135,  per  Blackburn,  J. ;  5  id.^  544  ; 
Cunningham  v,  Dunn,  3  C.  P.  D.,  443.  The  duty  is  correlative :  the  shipowner  is 
bound  to  deliver,  and  the  consignee  to  receive,  within  a  reasonable  time ;  Fowler  v, 
Knoop,  4  Q.  B.  D.,  299.    As  to  deviation,  see  p.  356,  n.  6,  ante. 

*  Goodwyn  v,  Cheveley,  28.L.  J.,  Ex.,  298  j  4  H.  &  N.,  631 ;  Harris  v,  Dreesman, 
23  L.  T.,  Ex.,  210,  212.,  per  Parke,  B.  ;  Taylor  v.  Clay,  9  Q.  B.,  713 ;  Adams  v.  Royal 
Mail  St.  Packet  Co.,  28  L.  J.,  C.  P.,  33  ;  5  C.  B.  (N.  S.),  49^  ;  PosUethwaite r.  Free- 
land,  4  Ex.  D.,  155,  160;  Wright ».  New  Zealand  Shipping  Co.,  /</.,  165,  170 ;  n.  2,  sup. 
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Where  some  extraordinary  circumstance  arises,  which  is  not 
within  the  contemplation  of  either  party  at  the  time  of  making  the 
contract,  or,  if  contemplated,  was  not  provided  against,  the  loss  falls 
on  the  charterer,  who  has  not  protected  himself  in  making  the  agree- 
ment, if  he  thereby  detains  the  vessel,  either  in  loading  or  unloading, 
beyond  a  reasonable  time.  The  English  law  uniformly  has  made  a 
man  liable  on  his  contract,  for  all  its  consequences  and  casualties  ;  and 
if  he  contract  expressly  as  to  time  and  without  qualification,^  and  no 
law  interposes  to  prevent  its  performance,^  or  it  does  not  become 
physically  impossible,*  he  is  bound  by  his  promise ;  and  where  the 
delay  was  from  unforeseen  circumstances,  in  "  procuring  a  cargo 
wherewith  to  load,"  this  was  held  to  be  the  rule.*  But  where  the 
delay  arises  from  some  cause  which  was  unforeseen,  and  there  is  no 
engagement  by  the  freighters  as  to  the  time  in  which  the  vessel  is 
to  be  loaded  or  unloaded,  the  same  rule  of  what  is  a  reasonable 
time  under  all  the  circumstances  of  the  case  is  applied,  and  the 
freighter  is  excused  as  to  the  circumstances  which  were  not  capable 
of  being  foreseen.*  And  apart  from  the  master's  obligation  under  his 
contract  of  carriage,  and  in  the  absence  of  express  agreement,  it  is 
probable  that  the  same  rule  might  be  applied. 

The  master  is  bound  ordinarily  to  proceed  to  his  port  of  destina- 
tion, wherever  it  may  be,  without  unreasonable  deviation  or  delay ; 
the  obligation  being  qualified  sometimes  by  the  phrase,  **  or  as  near 
thereto  as  the  ship  can  safely  get,"  a  term  which  is  not  unfre- 
quently  added  where  the  ship  has  to  proceed  to  a  port  which,  from 
its  situation,  is  difficult  of  access.  This  may  happen,  either  from  its 
being  situated,  like  Savannah  or  Ning-Po,  at  some  distance  from  the 
mouth  of  a  river,  of  which  the  course  is  tortuous,  and  the  draught  of 
water  at  certain  seasons  insufficient  for  large  ships ;  or  from  its  being 
blocked  with  ice  at  certain  seasons,  like  the  Elbe  and  Baltic  ports ; 
or  from  ships  being  compelled  to  load  and  unload,  in  an  open  road- 
stead, by  lighters,  the  depth  of  water  being  very  variable,  as  at 
Taganrog.  On  a  charter-party,  "to  Taganrog  in  the  Sea  of  Azof,  or  so 
near  thereunto  as  the  ship  might  safely  get,"  it  was  held,  that  a  ship 
which  arrived  at  Kertch  on  the  17th  of  December,  and  which  there 


*  Paradine  V,  Jane,  AJeyn,  26;  Williams  v.  Lloyd,  Sir  W.  Jones.  179,  Rol.  Ab., 
457-8;  Hills  V.  Sughrue,  15  M.  &  W.,  253,  and  cases,  p.  353,  n.  6,  359,  nn.  I,  3, 
ante  ;  Barret  v,  Dutton,  4  Camp.,  333.    See  Pringle  v.  MoUett,  6  M.  &  W.,  8a 

*  Baily  v.  De  Crespigny,  4  L.  K.,  Q.  B.,  180 ;  Cmmingham  v,  Dmm,  3  C,  P.  D., 
443. 

»  Lord  Clifford  v.  Watts,  5  L.  R,,  C.  P.,  577  ;  Howell  v.  Coupland,  9  L.  R.,  Q.  B., 
462  ;  1  Q.  B.  D.,  258 ;  Tavlor  v,  Caldwell,  3  B.  &  S.,  833,  Rol.  Ab*,  Tit.  Condi.,  457. 

*  Hills  V.  Sughrue,  15  M.  &  W.,  253 ;  Barker  v,  Hodgson,  3  M.  &  S.,  267  ;  Adams 
V.  Royal  Mail  St.  Packet  Co.,  28  L.  J.,  C.  P.,  33 ;  5  C.  B.  (N.  S.),  492;  Ford 
V,  Cotesworth,  4  L.  R.,  Q.  B.,  127,  5  id,^  544,  and  p.  364,  nn.  3  and  4,  ante, 

*  Harris  v,  Dreesman,  23  L.  J.,  Ex.,  210.  There  is  an  implied  obligation  in  every 
bill  of  lading  to  deliver  within  a  reasonable  time,  and  also  an  implied  obligation  that 
every  consignee,  under  the  Bills  of  Lading  Act,  will  also  accept  the  goods  withi  1  a 
reasonable  time ;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299  A  person  who,  as  against  the 
shipowner,  retains  the  rights  of  ownership  in  goods,  and  who  could  eive  a  valid  delivery 
order,  is  a  consignee  within  the  Bills  of  Lading  Act,  1855,  lb, :  HiU  r.  Idle,  4  Camp., 
327  ;  Fraser  v.  Telegraph  Construe  Co.,  7  L.  R.,  Q.  B.,  571 ;  Postlethwaitc  v,  Freeland, 
4  Ex.  D.,  155. 
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discharged  its  cargo,  as  being  the  nearest  accessible  delivery  port  to 
Taganrog  (and  in  the  master's  view,  the  Sea  of  Azof  being  then 
closed  by  ice,  a  port  of  discharge  in  compliance  with  the  charter), 
did  not,  in  fact,  fulfil  its  contract,  and  that  a  delivery  there  was  in 
breach  of  the  charter.  Kertch  is  distant  from  Taganrog  about  300 
miles  by  sea.  The  court  held,  on  the  authority  of  Schilizzi  v.  Derry,^ 
that  the  spot  indicated  by  the  words,  "so  near  thereunto  as  she  might 
safely  get,"  must  be  taken  to  mean  some  place  within  the  ambit  of 
the  port,  and  that  there  was,  therefore,  no  right  delivery,  and  also, 
on  appeal,  that  without  a  voluntary  acceptance  by  the  charteref,  no 
pro  rata  freight  was  due.^ 

The  precise  act  of  performance  which  constitutes  a  compliance 
with  this  stipulation,  when  thus  qualified,  is  ordinarily  a  question 
for  the  jury,  as  a  matter  of  fact  depending  on  all  the  surrounding 
circumstances.  A  vessel  which  partly  loaded  its  cargo  inside  the 
bar  of  the  harbour  at  Bolderaa,  the  port  of  Riga,  and  which  is 
nearer  the  mouth  of  the  River  Dvina,  and  then  went  outside 
the  bar  to  load  the  rest  of  the  cargo,  complied  with  the  agree- 
ment If  she  would  have  been  imperilled  in  going  over  the  bar 
with  a  heavier  cargo,  there  was  no  obligation  on  the  vessel  to  run 
the  risk  of  crossing  it.  The  word  "  safely  "  means  with  safety  as  a 
loaded  ship.  The  ship  is  not  compelled  to  reach  any  place  from 
which  she  cannot  get  away  safely ;  and,  per  Pollock,  C.B.,  the  vessel 
need  not  have  crossed  the  bar  at  all*  But  this  appears,  allowance 
being  made  for  the  terms  of  the  charter  and  the  locality,  hardly 
in  accord  with  more  recent  cases  already  cited.  In  the  former  of 
these  cases,  a  vessel  which  was,  by  its  charter-party,  to  load  at  Galatz 
in  Moldavia,  or  "so  near  thereto  as  shemay  safely  get,"  the  port  being 
95  miles  from  the  mouth  of  the  Danube,  was  held  not  discharged 
from  her  obligation  to  perform  the  contract,  by  the  fact  that  she 
could  not  get  over  the  bar  at  the  Sulina  mouth  of  the  river  for 
more  than  two  months,  having  already  waited  more  than  a  month 
of  that  time  to  do  so.*  If  the  obstruction  is  only  temporary,  the 
contract  is  suspended,  not  dissolved.*  The  vessel  must  do  all  that 
is  practicable.  If  the  river  were  blocked  up  by  ice,  it  would  not  be 
suflRcient  to  go  to  its  edge.  In  two  subsequent  cases  the  same 
stringency  of  rule  was  observed.  The  shipowner  was  held  bound 
to  proceed  to  the  place  he  had  promised  to  unload  at,  "not  higher  up 
than  Torpoint  or  New  Passage,"  although  he  could  not  safely,  i.e,^ 
without  sticking  on  a  mudbank,  reach  it  at  the  season  at  which  tfie 
ship  arrived  at  the  port  of  discharge,  as  it  might  have  accomplished 

>  24  L.  J.,  Q.  B.,  193  ;  4  B.  &  B.,  873. 

•  Metcalfe  v.  The  Britannia  Ironworks  Co.,  I  Q.  B.  D.,  613;  2  Q.  B.  D.,  423; 
Schilizzi  v,  Derry,  24  L.  J.,  Q.  B.,  193;  The  Soblomstcn,  I  L.  R.,  A.  &  E.,  293; 
Hunter  v.  Prinsep,  10  East,  378,  394 ;  Liddard  v.  Lopes,  /</.,  526 ;  Danube  Ry.  Ca  v, 
Xenos,  31  L.  J.,C.  P.,  84,284;  13  C.  B.  (N.  S.),  825;  Frost  z/.  Knight,  7L.R.,  Ex.,  iii. 

•  Shield  V,  Wilkins,  19  L.  J.,  Ex.,  238;  5  Ex.,  304.  At  the  time  of  signing  the 
charter-partv,  both  parties  knew  that  a  fiiU  cargo  could  not  be  loaded  inside  the  bar. 

*  Metcafre  v.  The  Britannia  Ironworks  Co.,  I  Q.  B.  D.,  613,  2  Id.,  423. 

*  Schilizzi ».  Derry,  24  L.  J.,  Q.  B.,  193,  198 ;  4  El.  &  B.,  873  ;  Hill  v,  Wilson,  4 
C.  P.  D.,  329 ;  De  Oleaga  v.  West  Cumb.  Ir.  &  St.  Co.,  4  Q.  B.  D.,  472. 
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the  entire  transit  agreed  on,  at  the  spring  tides.  The  charterer  had 
complied  with  his  obligation,  by  naming  a  point  at  which  to  unload, 
which  was  the  regular  place  of  discharge,  and  within  the  terms  and 
limits  of  distance  and  locality  of  the  Chsirter-party.  The  proper 
point  for  unloading  being  named,  demurrage  did  not  run  till  she 
reached  the  wharf.^ 

Where  a  vessel  was  chartered  from  "  Hamburg  to  Wells,  or  so 
near  thereto  as  she  could  safely  get,"  and  arrived  at  the  port  of 
Wells  on  the  i6th  of  November,  and,  eleven  days  after,  at  the  quay 
at  Wells,  the  question  arose  whether  demurrage  was  to  be  paid 
from  the  time  the  ship  arrived  at  the  port  or  at  the  quay.  The 
vessel  drew  too  much  water  to  reach  the  quay,  and  part  of  the  cai^o 
was  removed  in  lighters.  The  port  is  formed  by  an  inlet  of  the  sea. 
By  the  custom  of  the  port  of  Wells,  the  quay  is  the  usual  place  of 
discharge.  Notwithstanding  the  fact  that  part  of  the  cargo  had  been 
discharged  into  lighters,  the  court  held  thatthe  lay  days  did  not  run  till 
the  ship  arrived  at  the  quay,  and  that  they  were  not  to  be  reckoned 
till  the  ship  arrived  at  the  usual  place  of  discharge.*  A  stipulation  to 
deliver  "at  the  usual  place  of  discharge,  according  to  the  cus- 
tom of  the  port/'  was  held  in  the  Court  of  Admiralty  to  impose  on 
the  master  the  obligation  to  enter  the  particular  dock  indicated  by 
the  owner  of  the  cargo.  The  charter-party  being  open,  the  place 
of  discharge  had  to  be  supplied,  and  when  supplied  it  was  for  the 
master  to  obey;  and  it  was  held  that  he  could  not  recover  the 
cost  of  entering  another  dock,  which  wsts  a  usual  place  of  discharge 
for  the  cargo  in  question,  before  receiving  his  instructions.' 

Usually,  where  there  are  no  precise  boundaries  to  the  place  of 
discharge  fixed,  and  no  express  promise  to  proceed  to  a  particular 
point,  place,  wharf,  or  dock,  and  the  charter-party  only  agrees  that 
the  ship  shall  unload  at  some  port,  either  in  or  out  of  the  United 
Kingdom,  the  stipulation  is  not  complied  with  by  merely  entering 
into  the  port.  The  master  is  bound  to  proceed  to  the  dock ;  and 
it  is  only  after  the  ship  has  reached  the  dock  in  which  she  is  to  un- 
load, and  is  given  in  charge  of  the  dock-master,  that  the  lay  days 
commence.*  If  the  precise  place  is  named  for  dischai^e,  as  at 
"  Cole  s  Wharf,  Rochester,"  the  master  is  bound  to  proceed  there,  if 
it  be  possible,  and  is  not  relieved  by  the  mere  presence  of  some 
temporary  impediment  or  disability ;  and  where  the  ship  reached  its 
place  of  destination  within  three  hundred  yards,  it  was  held  that  this 
was  no  compliance,  and  that  the  lay  days  did  not  commence  till  the 
actual  wharf  indicated  was  reached.*    The  charterer  was  not  bound 


1  Parkers.  W  nlo,  27  L.  J.,  Q.  B.,  49;  Metcalfe  v.  The  Britan.  Iron.  Co.,  i  Q.  B.  D., 
613,  2  id.y  423  ;  and  see  Hudson  v.  Ede,  3  L.  R.,  Q.  B.,  412;  2  t</.,  566. 

'  Brereton  v.  Chapman,  7  Bing.,  559 ;  The  Felix,  2  L.  R.,  A.  &  E.,  273 ;  Davies  v, 
McVeagh,  4  Ex.  D.,  265,  268. 

»  The  Felix,  16.  sup. 

*  Brown  v.  Johnson,  10  M.  &  W.,  331 ;  Shield  v.  Wilkins,  19  L.  T.,  Ex.,  23S,  5  Ex., 
304 ;  Btereton  z.  Chapman,  sup.  ;  Norden  St.  Co.  v.  Dempsey,  I  C.  P.  D.,  654,  663  j 
Postlethwaite  v.  Freeland,  4  Ex.  D.,  155,  168. 

»  Bastifell  v.  Lloyd,  31  L.  J.,  Ex.,  413;  i  H.  &  C,  388. 
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to  unload  except  at  the  wharf,  nor  was  there  an  obligation  that  he 
should  furnish  or  unload  with  lighters;  and  in  a  minor  court  the 
necessity  of  proceeding  to  a  particular  spot  was  discussed.^  The 
shipowner  is  bound  to  proceed,  without  any  unnecessary  delay,  to 
tjhe  point  of  discharge  agreed  on  ;  and  where  a  ship  requires  repairs, 
he  is  bound  to  take  care  that  no  unreasonable  time  is  sacrificed 
while  such  repairs  are  being  executed.*  Where  the  master  engages 
to  bring  his  vessel  alongside  a  particular  wharf  "  forthwith,"  Ais 
means  merely  in  a  reasonable  time  ;  ^  and  an  indefinite  term,  which 
does  not  precisely  mark  the  duration  of  time  in  which  an  act  is  to 
be  accomplished,  is  not  to  be  construed  too  rigidly,  as  an  engagement 
"  to  leave  not  later  than  all  March  "  was  held  complieci  with  by  quit- 
ting docks  and  not  sailing  till  the  3rd  of  April ;  *  and  as  to  March 
or  April  shipments,  see  cases  cited  in  note.^  Where  the  charterer 
has  engaged  to  name  a  safe  port,  or  the  ship  engages  to  proceed  to  a 
safe  port  on  the  nomination  of  the  charterer,  a  closed  port  is  not 
such  a  place  of  destination.  A  safe  port  does  not  mean  a  port 
naturally  safe  by  situation,  or  position,  or  in  reference  to  navi- 
gation merely,  but  must  be  a  port  into  whict  the  ship  can  enter ; 
and  the  lay  days  are  reckoned,  from  the  time  an  unsafe  port  is 
named,  and  the  vessel  is  ready  to  discharge.  If  delay  is  caused 
thereby,  the  measure  of  damage  for  the  neglect  to  name  a  -safe  port 
is  the  duration  of  the  detention,  and  it  is  the  same  as  upon  demur- 
rage, if  the  rate  has  been  agreed.  If,  at  the  time  the  port  was  named, 
it  had  been  an  open  and  a  safe  port,  or  if  it  had  been  expressly 
named  in  the  charter-party,  but  had  been  closed  before  the  ship 
arrived,  the  shipowner  would,  or  might  be,  released  from  any 
obligation  to  enter,  by  reason  of  the  exceptions,  as  to  restraint  of 
rulers  and  princes,  and  would  have  no  right  of  action  against  the 
charterer.  If  the  charterer  agrees  to  name  a  safe  port,  he  must  name 
it,  or  suffer  in  damages.®  And  the  obligation  is  on  the  charterer, 
to  name  the  port,  by  the  ordinary  stipulation  to  proceed  to  a  safe, 
or  to  a  safe  and  convenient,  port ;  and  it  is  immaterial  that  the 
charter  does  not  expressly  stipulate  when  or  how  it  is  to  be  named  ; 
it  must  be  therefore  either  named  before  the  ship  sails,  or  there 
should  be  an  express  agreement  for  its  being  named  afterwards.^ 
If  the  day  of  arrival  is  expressly  agreed,  it  must  be  observed  it 
is  an  absolute  engagement  to  be  th^re  or  pay  damages,  save  fof- 
the  excepted  perils.® 

"  The  excepted  perils''    The  shipowner's  obligation  to  load,  and 

>  Gibson  v,  Hillstrom,  3  Mar.  L.  C,  302. 
-   »  Dc  Mattos  V.  Gibwn,  28  L.  J.,  Ch.,  498. 
»  Roberts  H.  Biett,  ix  H.  of  L.  C,  337 ;  Havelock  v,  Qcddes,  10  East,  555 ;  SUuntoa 
V.  Wood,  16  Q.  B.,  638  ;  Hudson  v,  HUl,  43  L-  J-i  C.  P.,  273. 

•  Von  Baggen  v,  Baines,  23  L.  J.,  Ex.,  213  ;  9  Ex.,  523. 

•  Bowes  V.  Shand,  2  App.  C,  455 ;  2  Q.  B.  D.,  112;  Alexander  ».  Vandenee,  J 
L.  R.,  C.  P.,  530 ;  Oliver©,  bidden,  18L.  J.,  Ex.,  353»  4Ex.,  135. 

•  Ogden  V.  Graham,  31  L.  J.,  Q.  B.,  26,  i  B.  &  S.,  773 ;  Geipel  v.  Smith,  7  L.  R., 
Q.^B.,404;  The  Teutonia,  4  L.  R.,  P.  C,  171 ;  3  /</.,  A.  &  E.,  394 ;  Cunningham  9, 
Dunn,  38  L.  T-  (N.  S.)>63i,  *' first-class  Spanish  port. " 

'  Rae  ».  Hackett,  12  M.  &  W.,  724.  •  Shubriclf.»..Salmond,  3  Biir.,  1637, 
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carry,  and  deliver,  is  subject  to  the  qualification  that  he  is  excused 
from  the  performance  of  his  contract,  by  the  happening  of  any  so- 
called  peril  or  casualty,  which  has  been  impliedly  by  law,  or 
expressly  by  contract,  excepted.  This  protection  commences  from 
the  instant  he  commences  to  load,  and  not  from  the  conclusion  of 
the  act  of  shipment ;  and  if  he  be  delayed  in  the  act  of  loading  by 
the  happening  of  any  of  the  excepted  causes,  he  is  protected.^ 

The  first  of  these  exceptions  is  one  which  has  been  already  dealt 
with  in  treating  of  the  owner's  duty  as  carrier,  viz.,  the  act  of  God 
so  called.  We  have  seen  that  Lord  Coke  recommends  as  good 
policy  in  the  carrier,  that  it  is  well  to  provide  for  himself  in  a  special 
manner  for  "  doubt  of  being  charged  by  his  general  acceptance," 
which  would  imply  that  he  undertakes  the  responsibility  imposed  by 
the  common  law.*  Carriers  have  not  been  indifferent  to  this  advice, 
and  have  uniformly  attempted  to  shift  the  burden  of  mismanage- 
ment, and  the  carelessness  and  dishonesty  of  their  servants,  upon 
their  customers,  as  far  as  the  law  would  allow  them.  It  was  at  one 
time  indeed  the  established  doctrine  in  English  law  that  the  carrier 
could  not  wholly  excuse  himself  from  the  reasonable  performance 
of  his  duties,  by  declaring  that  he  would  not  be  liable  for  his  own 
or  his  agents'  misconduct,  negligence,  or  incompetence;  and 
although  this  would,  apart  from  statutory  enactment,  seem  no  longer 
the  law,^  there  can  be  little  question  that  the  antique  rule  was  the 
more  just  to  the  customer.  Presumedly,  no  person  ought  to  be 
bound  by  an  unreasonable  contract,  unless  fully  cognisant  of  the 
significance  of  its  provisions  and  liabilities,  and  he  had  expressly 
assented  in  writing  to  its  terms,  or  the  agreement  has  been  wholly 
written  out,  and  agreed  to,  term  by  term,  in  his  presence ;  certainly 
he  ought  not,  where  the  contract  has  been  artfully  prepared  before- 
hand, and  by  anticipation,  and  with  the  intent,  to  entrap  him. 
That  our  ancestors  discovered  a  more  salutary  sagacity  in  this 
respect  may  be  inferred  from  a  passage  in  one  of  the  oldest  legal 
text-books,  where  the  law  is  thus  stated — 

"And  if  he  (the  carrier)  would  percase  refuse  to  carry  it,  unless  promise 
were  m^de  unto  him  that  he  shall  not  be  charged  for  no  (any)  misdemeanour 

^  Bruce  v.  Nicolopulo,  24  L.  J.,  Ex.,  321 ;  Jones  v.  Holm,  2  L.  R.,  Ex.,  335 ; 
Pars,  on  Ship.,  voL  l,  289,  290^  et  sea, ;  Crow  v,  Falk,  15  L.  J.,  Q.  B.,  183 ;  8  Q.  B., 
467 ;  Morewood  v.  Pollok,  22  L.  J.,  Q.  B.,  250 ;  i  E.  &  B.,  743 ;  Johnston  v.  Benson, 
I  B.  &  B.,  454 ;  Spcnce  v,  Chodwick,  16  L.  J.,  Q.  B.,  313  ;  10  Q.  B.,  517 ;  Daniels  ». 
Ballantine,  23  Ohio  St.,  532.  /    :         ^  ^  ^      ^  ^ 

«  Southcote's  case,  4  Rep.,  53  b  j  Mors  v.  Slue,  i  Vent.,  190,  238 ;  Kenrig  v. 
rgleston,  Aleyn.  93 ;  Titchbume  v.  White,  l  Str.,  145 ;  Sir  J.  Tyly  v.  Morrice,  Carth., 
15  ;  Gibbon  v.  Paynton,  4  Burr.,  2,298. 

«  The  Duero,  2  L.  R.,  A.  &  K,  393  ;  Taubman  v.  The  Pac.  St.  Nav.  Co.,  26  L.  T. 
(N.  S.),  704;  The  Hdenc,  I  L.  R.,  P.  C,  231 ;  P.  ar  O.  St.  Nav.  Co.  «?.  Shand,  3 
Moi .  P.C.C.  (N.S.),  272;  GrUl  v.  Gen.  Iron  Scr.  Col.  Co.,  3  L.  R.,  C.  P.,  476;  Uoyd 
«;.  Gen.  Iron  Scr.  Col.  Co.,  33  L.  J.,  Ex.,  269 ;  3  H.  &C.,  284  ;  The  Freedom,  3  X-.  R., 
P.  C,  594;  Phillips  V.  Clark,  26  L.  J.,  C.  P.  168;  2  C.  B.  (N.  S.),  156;  Moes  v.  The 
1-eith  &  Amst.  Sh.  Co.,  5  Macp.,  988 ;  39  Sc.  Jur.,  546 ;  Steel  v.  State  Line  S.S.  Co.,  3 
App.  C,  72 ;  Martin  v.  The  Gt.  Ind.  Penin.  Ry.  Co.,  3  L.  R.,  Ex.,  9 ;  37  L.  J.,  Ex.,  27  ; 
Hayn  v.  Culliford,  4  C.  P.  D.,  182  ;  but  see  Simons  w.  Gr.  West.  Ry.,  26  L.  J.,  C  P., 
25 ;  18  C.  B.,  805 ;  Doolan  v.  The  Midland  Ry.  Ca,  2  App.  C,  792 ;  Peck  v.  N. 
3taff:  Ry.  Ca,  32  L.  J.,Q.  R,  ^l  ;  xo  H.  of  L.  Cas.,  473. 
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that  should  be  in  him,  the  promise  were  void,  for  it  were  against  reason  and 
against  good  manners/'  ^ 

The  modem  maritime  carrier  often  avails  himself  of  the  privil^e 
of  general  notice,  by  means  of  his  bills  of  lading,  to  a  practically  in- 
definite extent,  some  of  the  exceptions  being  honest  and  reasonable, 
while  others  are  occasionally  in  the  highest  degree  unreasonable. 
The  proposition  that  the  carrier  could  not  qualify  his  duty,  as  it 
devolved  upon  him  by  the  common  law,  but  that  he  might  limit  it 
by  any  reasonable  condition,  which  was  dehors  that  liability,  which 
is  in  accordance  with  a  variety  of  decisions,  was  greatly  enlarged 
between  1769*  and  1828  ;  •  and  it  was,  in  an  elaborate  judgment 
delivered  in  the  latter  year^  shown  that  a  carrier  is  justified  in 
demanding  an  advanced  rate  for  the  insurance  of  valuables,  and 
that  he  is  entitled  to  know,  and  to  demand,  their  nature  and 
value,  and  also  in  refusing  to  carry  them  if  not  informed  ;  the  law 
still  remaining  the  same  upon  a  general  acceptance.  But  if  the 
carrier  undertook  to  carry  the  goods,  without  making  any  condition, 
he  was  bound  to  their  safe  delivery,  and  waived  his  right  to  know  the 
contents  of  the  package  entrusted  to  him,  or  its  value,*  But  if  he 
further  notified  that  he  would  not  be  liable,  except  a  higher  rate  of 
carriage  were  paid,  he  was  still  liable  for  gross  negligence,*  and 
also  for  misdelivery  arising  from  mistake  or  inadvertence,  being 
bound  to  the  exercise  of  ordinary  care.®  The  judgment  in  this  first 
cited  case  attempted  to  establish  a  general  rule  from  the  prior  con- 
flicting decisions,  and  it  did  in  effect  affirm,  that  the  carrier  might 
limit  his  liability  by  special  contract,  where  the  Carriage  was  not 
fully  prepaid,^  and  that  he  would  thus  be  liable,  onlv  in  Cases  where 
he  did  not  use  "  ordinary  care/'  The  general  right  of  limitation, 
also,  had  been  previously  expressed  in  a  statute,  concerning  land 
carriers,  in  1830,®  which  limited  their  liability  to  £\o^  unless  the 


Doct.  &  Stud.,  224,  Dial   2,  ch.,  38;  Smith  xh  Shepherd,  Abb.  od  Ship.,  252; 

-  "-11    »  w;i.  ^  281 ;  Garnett  xh  WUlan,  5  B.  &  A.,  53;  Sleat  v,  Fagg,  «/.,  342; 

Hide  ».  Trent  &  Metsey  Navig.  Co.,  I  Esp.,  36;  5  T.  R.,  389  ; 


Dale  V.  Hall,  i  Wili.,  281 ;  Garnett  ik  Willan,  5  B.  &  A.,  53;  Sleat  v,  Fagg,  «/.,  342; 
Noy's  Maxims,  92 ;  Hide  ».  Trent  &  Metsey  Navig.  Co.,  I  Esp.,  36 ;  5  T.  R.,  389  \ 
Ellis  V,  Turner,  8  T.  R.,   531 ;  OpJ)enheim  v,  Russell,  3  Bos.  &  P.,  4^;  Kirkman  «. 


Shawcross,  6T.  R.,  14;  Laner.  Cotton,  i  Salk.,  18;  12  Mod.,  481;  Lyon».  Mells,  5 
East,  428  ;  Story  on  Bailms.,  549. 

'  Gibbon  v.  Paynton,  4  Burr.,  2,298  ;  Rilq^  v.  Home,  inf. 


tain, 

Lccson;  ,     ,  __.,    ^  _  , 

Co.  V.  Shand,  ib,  sup.  ;  13  W.  R^,  1049  ;  HiHton  v,  Dibbin,  2  Q.  B.,  646 ;  Bodenham  v. 
Bennett,  4  Price*  31.  *  Riley  v.  Home,  5  Bing.,  217. 

»  Wyld  V.  Pitifotd,  8  M.  &  W.,  443, 457.  P«r  P«ke,  B. ;  Poza«r.  Shipton,  8  A.  &  E., 
563 ;  Phillips  V,  Clarke,  26  L.  J.,  C.  P.,  168 ;  2  C.  B.  (N.  S.),  156  ;  Doolan  v.  The 
Midland  Ry.  Co.,  2  App.  C,  792;  Peek  ».  N.  Staff.  Ry.  Co.,  32  L.  J.,  Q.  B.,  241  *. 
The  Freedom,  3  L.  K.,  P.  C,  594;  Lloyd  v.  Gen.  Iron  Screw  Col.  Co.,  33  L«  T., 
Ex.,  239 ;  Hayn  ».  Cnlliford,  4  C.  P.  D.,  182 ;  Drew  v.  Red  Line  Transit  Co.,  3  Mo. 
App.,  495  ;  as  to  non-delivery,  Magninv.  Dinsmorc,  70  N.  Y.  R.,  410;  Bush  v.  St.  Louis 
Ry.  Co.,  3  Mo.  App.,  62. 

•  Wyld  V.  Pickford,  ib.  sup.^  461,  and  cases  in  n.  2  ;  Bailey  v.  Hudson  River 
Ry.  Co.,  49N.  Y.  R.,  70;  Mynard  v.  The  Syracuse, &c.,  RL  Co.,  71  N.  Y.  R.,  181. 

^  Wyld  V,  Pickford,  ib,  sup,,  p.  458. 

•  II  Geo.  4,  &  I  Wm.  4,  c.  68;  see  M*Manus  ».  L.&  Y.  RaUway  Co.,  28  L  J., 
Ex.,  353. 
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value  of  the  article  and  its  quality  were  declared  before  it  was 
accepted,  and  an  increased  payment  made  for  its  safe  custody  and 
care.  The  articles  defined  and  enumerated,,  and  for  the  insurance 
of  which  an  increased  payment  may  be  required,  seem  based  on 
those  recited  in  the  Maritime  Carriers  Act ;  but  the  list  is  extended, 
and,  generally,  includes  all  valuables. 

The  effect  of  this  statute  is,  to  enable  the  carrier  to  demand  an 
extra  cJiarge  for  his  superior  responsibility,  in  the  protection  and 
.custody  of  chattels  of  great  value,  and  proportioned  upon  his  risk  ;^ 
to  compel  the  bailor  to  render  an  exact  and  true  declaration  of  the 
value  of  the  articles  bailed,  and  to  impose  bona  fides  on  him;'  and 
to  absolve  the  carrier  in  causes  of  fraud,  and,  in  the  absence  of  fraud, 
to  bind  the  contracting  parties  by  the  bailor's  statement  of  value.* 
Apart  from  this  statute,  and  the  power  to  limit  his  obligation  by 
express  contract  in  various  forms,  the  liability  of  the  carrier,  under 
a  "general  acceptance,"  or  without  any  limitation  of  his  liability, 
remained  as  at  common  law,  and  was  more  onerous  and  stringent 
than  that  which  was  enforced  in  countries  where  the  civil  law  had 
been  adopted.  Thus,  the  carrier  was  an  insurer,  and  liable  for  the 
safe  carriage  and  delivery,  in  every  event,  except  he  were  prevented, 
by  the  act  of  God  or  the  King's  enemies.  He  was  liable  for  thefts 
and  robberies  committed  with  overwhelming  force,  where  he  was 
not  negligent ;  *  but  by  the  civil  law  he  was  not*  His  liability  was 
"  only  to  be  relieved  by  two  things,  both  so  well  known  to  all  the 
country  when  they  happen,  that  no  person  would  be  so  rash  as  to 
attempt  ta  prove  tiiat  they  had  happened  when  they  had  not,  viz., 
the  act  of  God  and  the  King's  enemies."  •  Originally  it  would  seem 
the  carrier  was  not  liable  if  robbed  with  irresistible  force,  unless  he 
had  been  negligent  and  travelled  on  dangerous  roads  or  been 
-otherwise  careless.'  But  to  prevent  combination  with  thieves,  and 
to  give  due  security,  he  was  made  an  insurer  in  every  event  but 
those  excepted. 

This  liability  of  the  common  carrier  on  land  was  extended  to  the 
common  carrier  by  water  within  the  realm,*  and  to  those  carryii^ 

>  WiUiams  v.  The  Afr.  Stship.  Co.,  26  L.  J.,  Ex.,  69  ;  BaxcDdalc  v.  Hart,  ai  L.  J, 
Ex.,  123;  Peck  V.  N.  Staff.  Ry.  Co.,  32  L.  J.,  Q.  B.,  241. 

«  M^Cance  v.  L.  &  N.  W.  Ry.  Co.,  34  L  J.,  Ex.,  39 ;  Peek  r.  N.  Staff.  Ry.  Ox, 
.  10  H.  of  L.,  473  ;  32  L.  J.,  Q.  B.,  241 ;  Batson  v.  Donovan,  4  B.  &  A.,  21 ;  2  Kent's 
Com.,  603 ;  Story  on  Bailm.,  ss.  77,  78,  565. 

.  »  II   Geo.  4,  &  I   Wm.  4,  c.  68,  s.  i ;  Boys  v.  Pink,  8  C.  &  P.,  361 ;  Hinton  r. 
Dibbin,  2Qk  6.,  646. 

«  22  A88.,  41  ;  Br.,  Action  sur  le  Cas,  78 ;  Forward  v,  Pittard,  i  T.  R.,  27 ;  Trent 
-  Navig.  Co.  V,  Wood,  4  Dougl,  287  \.  3  Esp.,  127 ;  Oakley  y,  Portsmouth  St.  Packet  Co.. 
'25L.  J.,  Ex.,  99  (  II  Ex.,  618;  Mors  9.  Slue,  i  Vent.,  190,  238;  Barday  v.  Cucalla  y 
Gana,  3  Doug.,  389;  Co.  littL,  89. 

•  Story  on  Bailm.,  s.  488  ;  Elliott  ir.  Rossell,  10  Johns*,  1 5  Code  Nap.,  ss.  1,78a, 
1,784,  1,929,  1,954;  Code  de  Com.,  art.  103,  liv.  i,  tit.  6,  s.  4;  2  Kent's  Com., 
598 ;  Germ.  Code,  art.  607. 

•  Riley  v.  Home,  5  Bing.,  217,  220,  per  Best,  C.J. ;  and  the  default  of  the  owner 
of  the  goods,  Choate  v.  Crowninshield,  3  Cliff  C^m.),  184.  As  to  what  is  an  "act  of 
God,"  see  cases  cited,  pp.  373,  n.  I,  377,  n.  6,  post. 

f  Jt)nes  on  Bailm.,  103  ;  Noy,  Ch.,  42,  p.  93 ;.  Doct.  &  Stud.,  Dial.  2,  ch.  38. 
>  Mors  V.  Slue,  2  Lev.,  69,  I  Vent.,  190,  238,  i  Mod.,  85,  3  Keb.,  72,  112,  155 
Rich  V.  Knedand,  Cro.  Jac,  330,  Hob.,  17  j  Dale  v.  Hall,  i  Wils.,  281. 


Digitized  by  VjOOQIC 


ANALYSIS  OF  CHARTER-PARTIES.  373 

beyond  the  realm,  where  the  robbery  was  within  the  realm.^  For 
these  reasons,  the  contract  of  carriage  by  water  was  soon  made  the 
subject  of  express  contract,  in  limitation  of  that  imposed  by  the  law. 
Thus,  in  addition  to  the  implied  exceptions,  various  other  casualties 
or  so-called  "  sea  perils  "  were  annexed  by  express  contract,  which 
were  sometimes  comprehensively  stated  as  *' all  perils,  loss^es,  and 
misfortunes  that  shall  come  to  the  hurt  or  detriment  of  the  said 
goods  by  sea  or  land,"  &c.  Before  discussing  the  special  and 
exceptional  terms,  we  have  first  to  consider  the  invariable  one,  "  the 
act  of  God,"  so  called. 

The  expression,  "  act  of  God,"  impliedly  includes,  among  the 
instances  of  vis  major  which  fall  within  the  denomination,  stonxis 
and  tempests,  and  it  excludes  all  those  acts  of  misfortune  or  casualty, 
which  are  attributable  to  the  mal-  or  misfeasance  or  nonfeasance  of 
man,  and  which  are  independent  to  that  extent  of  the  agency  of 
natural  forces.  Generally,  the  term  is  equivalent  toihat  of  "  perils 
of  the  sea,"  which  is  limited  to  such  perils  as  are  of  an  extraordinary 
nature,  or  which  arise  from  some  irresistible  force,^  ojr  tp  calamities 
caused  by  or  from  inevitable  accident,  or  from  some  overwhelming 
power  which  cannot  be  guarded  against  by  ordinary  exertions  of 
human  skill  and  prudence?  If  the  carrier  uses  all  the  known  means 
to  which  prudent  and  experienced  carriers  ordinarily  have  recourse, 
he  does  all  that  can  be  reasonably  required  of  him  ;  and  if,  under 
such  circumstances,  he  is  overpowered  by  storm  or  other  natural 
agency,  he  is  within  the  rule  which  giv^s  immunity  from  the  effects 
of  such  vis  major  as  the  act  of  God.* 

Assuming  this  to  be  the  existing  law,  it  is  obvious  that  this 
definition  of  the  duties  of  a.  common  carrier,  subject  to  t;he  excep- 
tion of  the  act  of  God,  is  that  of  the  carrier,  as  defined  by  the 
civil  law,*  rather  than  of  the  English  common  carrier,  as  his  duty 
has  been  heretofore  established.®  Whether  the  common  carrier 
insures  against  all  casualty,  save  those  acts  of  nature  which  are 
direct,  violent,  sudden  and  irresistible,  and  that  he  could  neither  fore- 
see nor  resist,  or  those  acts  of  nature  which  ordinary  exertions  and 

*  Mors  r.  Slue,  id.^  anii;  Barclay  v.Cucullay  Gana,  3  Doug.,  389 ;  Lave^om  tr.  Druiy,8 
Ex.,  166,  22  L.  J.,  Ex.,  2 ;  Nugent  v.  Smith,  I  C.  P.  D.,  19,  25 ;  423  ;  Liver  Alkali  Co. 
V.  Johnson,  9  L.  R.,  Ex.,  341  j  Catley  v.  Wintringham,  Peake,  150.  **  If  they  agree  to 
carry  out  of  the  realm  as  common  carriers,  their  liability  is  the  same  1^  within  the  realm ;  *' 
Crouch  V.  L.  &  N.  W.  Ry.  Co.,  23  L.  J.,  C.  P.,  73»  81 ;  14  C.  B.,  255. 

*  Cunningham  v.  Dunn,  3  C  P.  D.,  443  ;  Geipel  v.  Smith,  7  L.  K.,  Q.  B.,  404. 

*  Nugent  V,  Smith,  I  C.  P.  D.,  423,  437,  per  Cockbum,  L.C.J.  See  Boast  »,  Firth, 
4  L.  R.,  C.  P.,  p.  I.  "He  (the  carrier)  is  responsible  for  eveiy  in  jury  which  might  have 
been  prevented  bv  human  foresight  an4  prudence  and  competent  naval  skill.  He  is 
chargeable  ^^ith  the  most  exact  diligence;'*  3  Kent's  Com.,  213.  '*  He  is  answerable 
for  the  smallest  negligence  in  himself  or  his  servants ;  "  id.,  vol.  2,  602. 

*  y</.,  438 J  Oakley  v.  Ports.  St.  Packet  Co.,  25  L.  J.,  Ex.,  loi ;  ii  Ex.,  62; 
Nichols  V.  Marsland,  10  L.  R.,  Ex.,  255  ;  2  Ex.  D.j  i ;  Nitro-Phosphate  &  Ch.  Manure  Co* 
V,  L.  &  St.  Kath.  Docks,  9  Ch.  D.,  503;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443; 
Boast  V,  Firth,  4  L.  R.,  C.  P.,  I. 

*  Ait  Praetor:  Nautse,  Caupon^  Stabnlarii,  &c.«  "Nisi  si  quid  damno  fatal! 
contingit ;  "  Dig.,  lib.  4,  tit.,  9 ;  i  Bell's  Com.,  466. 

*  Mors  V,  Slue,  Vent,  190,  238;  Forward  v,  Pittard,  i  T.  R.,  27;  Dale  v.  Hall, 
I  Wils.,  381 ;  !.<.,  subsequently  to  the  ro£n  of  Henry  the  8th  $  Jones  on  Bailm.,  113. 
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prudence  cannot  meet,  it  is  obvious  that  the  act  of  God  contem- 
plated, is  what  is  known  as  a  fortuitous,  and  not  as  an  ordinary, 
circumstance,  as  defined  by  Casaregis — a  casualty  at  once  natural  in 
origin  and  extraordinary  in  character,  and  in  the  nature  of  an 
inevitable  accident. 

In  addition  to  the  act  of  God,  the  carrier  is  not  liable  for  the 
defects  of  the  thing  carried,^  nor  for  losses  caused  by  the  mis- 
conduct or  breaches  of  duty  of  the  shipper,  nor  for  the  ordinary 
wear  and  tear  of  carriage,  nor  for  the  inherent  vice  or  disease  and 
peculiar  susceptibilities  of  living  animals,  nor  for  the  intrinsic 
defects  of  things,^  as  for  losses  by  evaporation,  causing  diminution 
of  quantity,  or  leakage,  or  spontaneous  combustion,  or  any  of  the 
ordinary  effects  of  natural  fermentation  or  decay,'  unless  the  leak- 
age is  due  to  negligence.*  And  generally  he  must  establish  that 
the  act  of  God  so  called,  alone,  or  in  combination  with  an  excepted 
act,  formed,  in  their  conjunction,  the  sole,  direct,  and  irresistible 
cause  of  the  loss  ;  and  he  is  not  protected,  even  by  the  happening 
of  an  act  of  God,  from  the  consequences  of  his  own  negligence, 
or  in  any  case  where  he  might  have  averted  the  casualty  by  the 
exercise  of  ordinary  and  reasonable  care.*  "Act  of  God  "  includes, 
presumably,  inundations,  storms,  tempests,  lightnings,  the  sudden 
fury  of  the  elements,  earthquakes,  and  sudden  death  of  living 
things  by  internal  disease.  It  would  not,  by  the  English  law,  include 
robbery  by  force®  or  by  pirates,  who  are  hostes  humani  generis,  and 
therefore  "  hostile  "  and  a  peril  of  the  sea,— or  fire,^  caused  otherwise 
than  by  lightning, — and  is  much  less  comprehensive  than  "accident" 
— ^the  cos  fortuity  or  vis  divina  or  major ^  of  the  civilians.® 

"  If  a  ship  is  forced  upon  a  rock  or  shallow  by  adverse  winds  or  tempest,  or 
if  the  shallow  was  occasioned  by  a  sudden  and  recent  collection  of  sand,  in  a 
place  where  ships  could  before  sail  in  safety,  the  loss  is  to  be  attributed  to  the 
act  of  God,  or  die  perils  of  the  sea.  But  not  every  loss  occasioned  by  natural 
causes  is  to  be  considered  as  happening  by  a  peril  of  the  sea.    The  circum- 

*  Nugent  V,  Smith,  i  C.  P.  D.,  423  ;  441,  per  Mellisb,  L.J. ;  The  Freedom,  3  L.  R., 
P.  C,  594.     German  Code  accords  ;  art.  607. 

»  Kendall  v.  L.  &  S.  W.  Rl.  Co.,  7  L,  R.,  Ex.,  373  ;  Blower  v,  Gt.  Western  Rl.  Co., 

LL.  R.,  C.  P.,  655 ;  Nugent  v.  Smith,  i  C.  P.  D.,  423,  438,  439 ;  MoUer  v.  Young,  24 
.  T.,  Q.  B.,  217  ;  M*Coy  v.  K.  &  D.  M.  R.  Co.,  44  Iowa,  424. 

*  Hudson  V.  Baxendale,  2  H.  &  N.,  575 ;  Stewart  v.  Crawley,  2  Stark.,  323  ;  Brind 
V.  Dale,  8  Car.  &  P.,  207,  211 ;  Blower  v,  Gt.  West  Ry.  Co.,  7  L.  R.,  C.  P.,  655  ; 
Kendall  ».  L.  &  S.  W.  Ry.  Co.,  7  L.  R.,  Ex.,  373  5  and  the  following  American  cases  : 
Clark  r.  Barnwell,  12  How.,  272;  Rich  r.  Lcunbert,  «/.,  347;  Ship  Howard  v, 
Wissman,  18  How.,  231  ;  Powell  v.  Mills,  37  Miss.,  691  ;  Clarke  v,  Rochester  and 
Syracuse  Rl.  Co.,  4  Keman,  570;  Conger  v.  Hudson  Rl.  Co.,  6  Duer,  375,  as 
to  animals  ;  Choate  v,  Crowninshield,  3  CUff.,  184. 

*  The  FigUa  Maggiore,  2  L.  R.,  A.  &  E.,  106 ;  The  Felix,  »</.,  273  ;  The  Nepoter, 
^^  375  5  The  Duero,  id.,  393. 

*  Nugent  V,  Smith,  i  C.  P.  D.,  423,  436 ;  The  Freedom,  3  L.  R.,  P.  C,  594 ; 
Doolan  v.  The  Midland  Ry.  Co.,  2  App.  C,  792  ;  and  cases  cited,  p.  370,  ante,  n.  I. 

.  •  Mors  V.  Slue,  I  Vent.,  190,  238 ;  De  Rothschild  v.  Roy.  Mail  St.  Packet  Co.,  21 
L.  J.,  Ex.,  273  ;  7  Ex.,  734 ;  Story  on  Bailm,  s.  25,  citing  Abb.  on  Ship.,  255  ;  Pickering 
V.  Barclay,  Style,  132. 

'  Forward  v,  Pittard,  i  T.  R.,  27 ;  Hyde  r.  The  Trent  and  Mersey  Navig.  Co.,  5 
T.  R.,  389. 

*  Vinnius,  In  Ins.,  lib.  3,  tit.  1$,  ss.  4,  15  ;  Bell's  Com.,  vol.  I, p. 470.  The  equiva- 
lent of  "act  ol  God,*'  "  meaning  inevitable  accident,  without  the  intervention  of  man ;  '* 
Kent,  vol.  2,  597 ;  Emeri.,  ch.  12 ;  see  p.  376,  n.  T,post, 
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Stances  must  be  known  to  determine  if  it  be  by  a  peril  of  the  sea  or  a  fault  of 
the  master." 

In  this  passage  it  is  doubtful  how  far  Ld.  Tenterden  uses  the 
terms  "act  of  God  "and  "perils  of  the  sea"  as  being  in  some 
senses  equivalent  They  could  not  have  been  so  considered 
originally,  or  bills  of  lading  would  not  have  been  needed  to  specially 
exempt  all  maritime  disasters. 

In  an  action  for  injury  to  goods  against  a  ship  which  traded 
between  Selby  and  Hull,  it  appeared  in  evidence,  that  at  Hull,  at 
the  entrance  of  the  harbour,  there  had  been  a  bank  on  which 
vessels  used  to  lie  in  safety,  which  had  been  swept  away  or  shifted 
by  a  great  flood,  and  that,  in  consequence  of  its  altered  position,  a 
ship,  which  had  relied  on  its  continuance  in  its  former  state,  sank 
upon  its  site,  but  with  its  mast  floating  and  attached  to  the  vessel, 
and  that  the  mast  caused  injury  to  the  defendant's  vessel  entering 
the  harbour.  The  plaintiff^s  goods  sustained  damage,  by  reason  of 
this  accident  happening  to  the  defendant.  This  was  his  defence, 
It  was  held  that  the  act  of  God  must  be  immediate,  which  this  was 
not.  It  was  proposed  to  show  that  there  was  no  negligence :  the 
evidence  was  rejected.  The  defendant  knew  nothing  of  the  bank 
having  shifted  :  had  it  remained,  presumably  the  first  ship  would 
not  have  been  sunk,  and  his  vessel  "  would  have  remained  sale." 
He  was  held  liable,  as  carrier,  for  the  casualty,  whether  human 
foresight  could  have  prevented  it  or  not^  It  was  not  sufficient 
that  he  proposed  to  show  that  he  "exercised  ordinary  human 
skill  and  prudence,"  and  that  there  had  been  "  no  actual  negli- 
gence," if  he  could  not  avert  the  calamity. 

The  decision  in  this  case  caused  some  natural  alarm  to  ship* 
owners,  and  a  bill  was  brought  into  Parliament,  and  passed,  to 
limit  their  liability  in  respect  of  such  accidents.  The  bill  was 
subsequently  thrown  out  by  the  H.  of  Lds.,  and  an  alteration  was 
consequently  made  in  the  ordinary  form  of  the  bill  of  lading. 
This  had  heretofore  run,  "  the  dangers  of  the  seas  excepted  ; "  and 
this  simple  term  was  now  changed  to  "  the  act  of  God,  the  King's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the 
seas,  rivers,  and  navigation,  of  whatever  nature  and  kind  soever, 
excepted,"  and  also  led  to  the  attempt  to  limit  liability  by  a  system 
of  general  notices.*  Whether  the  term  "  act  of  God,"  which  excuses 
the  common  carrier,  differs  from  the  same  term  when  expressly 
stipulated  in  the  bill  of  lading,  or  in  a  charter-party,  or  from  a  so-called 
peril  of  the  sea,  has  never  been  decided.  Sir  A.  Cockburn,  C.f., 
would  seem  to  regard  them  as  in  part,  perhaps,  synonymous.'  But 
pirates   are   perils    of   the   sea,*  and  though   they  may   be    the 

*  Smith  V,  Shepherd,  Abb.  on  Ship.,  252;  second  trial.  First  trial,  York,  1795,  the 
plaintiff  was  non-suited  ;  new  tiial  grc^nted.  Lord  Kenyon  was  of  opinion  that,  **if  an 
earthqaake  had  caused  the  bank  to  shift,"  the  case  would  have  been  different,  and  the 
master  would  have  been  excused  (Abbotr,  259) ;  which  shows,  at  least,  that  Lord  Kenyon 
limited  the  exception  to  extraordinarv  perils.    See  Amies  v,  Stevens,  I  Str.,  127. 


»  Abbott  on  Ship.,  252,  215  ;  Ellis  v.  Turner,  8  T.  R.,  531. 
»  Nuccntt^.  Snuth,  i  C.  "  


P.  D.,  437  ;  see  Hayn  v,  CuUiford,  4  C.  P.  D.,  182. 
*  Pidiering  v.  Barkley,  2  Roll  Ab.,  248 ;   Style,  132 ;  Barton  v,  WolUford,  CotolS., 
56 ;  Dig.  4,  9,  3,  I ;  Roccus,  Not.  40;  Wellwood,  tit  9,  p.  30. 
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King's  and  all  men's  enemies,^  yet  they  would  but  remotely 
fall  within  the  proyiso  of  an  "  aqt  of  God."  Nor,  ordinarily,  would 
a  casualty  caused  hy  either  an  accidental  or  a  designed  collision, 
as  with  an  enemy.*  And  the  so-called  "  perils  of  the  sea  "  of  the 
maritime  carrier,  excepted  in  bills  of  lading,  must  not  be  con- 
founded with  those  which  are  expressed  in  policies  of  assurance, 
which  have  been  made  to  embrace  almost  every  casualty  which 
could  possibly  happen  in  the  course  of  a  voyage,  and  which  would 
include  fire,*  damage  and  loss  by  collision,  and,  generally,  almost 
all  marine  misfortunes.* 

The  ordinary  exceptions  in  the  bill  of  lading  have  been  said  to 
protect  the  shipowner  only  where  he  has  not  been  guilty  of  negli- 
gence, and  that,  where  his  actual  negligence  is  proved,  they  cease 
to  be  a  protection,*  But  some  cases  seem  to  go  the  length  of 
establishing,  that  a  shipowner  may  excuse  himself  for  his  agent's 
negligent  or  possibly  criminal  acts,®  by  giving  effect  to  clauses 
which  excuse  the  shipowner  from  any  liability  for  the  "  negligence 
or  default  of  the  master  or  mariners  or  others  performing  their 
duties."  But  this  is  not  consonant  with  the  liabilities  of  the  ordi- 
nary common  carrier,  nor  with  foreign  authority.  And  in  a  recent 
case''  in  which  wheat  was  damaged  by  sea-water  admitted  through 
augur-holes,  bored  in  a  ship's  sides  by  a  mutinous  crew  for  the  pur- 
pose of  scuttling  her,  it  was  decided  that  the  exception  of  '*  dangers 
of  the  seas,"  which  would  include  injury  by  sea-water,  in  a  policy  of 
insurance  was  no  protection  to  the  shipowner.  It  was  deelared  that 
thewor^s  "perils  of  the  seas,"  notwithstanding  a  judicial  dictum  to 
the  coi)trary,*  were  not  equivalents  when  used  in  a  bill  of  lading  and 
in  a  policy  of  insurance. 

And  in  America  it  has  been  decided  recently,  in  the  Supreme 
Court,  that  where  conditions  are  inserted  by  the  carrier  for  his 
benefit,  and  in  limitation  of  his  liability,  they  will  not  be  construed 
to  embrace  losses  arising  from  negligence,  unless  expressed  in 
unequivocal  terms  in  the  contract.®  Negligence  may  be  guarded 
against  by  express  words ;  but  it  is  otherwise  ^yith  gross  negligence, 
wilful  default  or  fraud  ;  and  the  stipulation  only  applies  to  losses 
from  want  of  ordinary  care.^®  And  if  the  carrier  inserts  some 
burdensome  condition,  as  that  a  consignor  must  claim,  for  loss  of 

*  Pickering  v.  Barkl^,  i</.,  anii, 

*  Buljer  V,  Fisher,  3  Esp.,  67 ;  Bever  v.  Tomlinson,  Abb.  on  Ship.,  255,  256 ;  Trent 
&  Mersey  Navig.  Co.  v.  Wood,  4  Dong.,  jzS/,  3  Esp.,  127. 

•  I  Emer.,  c.  12,  s.  14 ;  Valin,  vol.  i,  322  ;  voL  2,  183  ;  Am.  on  Ins.,  5th  Ed.,  731 
itsif, 

*  Smith  V,  Scott,  4  Taunt,  126  ;  Dean  v.  Hornby,  2X  L.  J.,  Q.  B.,  129  ;  3  E.  &  B.. 
180;  Jones  V.  Nicholson,  23  L.  T.,  Ex.,  330;  10  Ex.,  28. 

•  Martin  v.  Gt.  Ind.  P.  Rl.  Co.,  3  L.  R.,  Ex.,  9  ;  P.  &  O.  St.  Nav.  Co.  ».  Shand, 
3  Moo.  P.  C.  C.  (N.  S.),  272;  Phillips  v.  Clark,  2  C  B.  (N.  S.),  156;  D'Arc  r. 
L.  &  N.  W   Ry.  Co.,  9  L.  R.  C.  P.,  325 ;  and  p.  371,  n.  5,  ante, 

•  Taubman  v.  The  Pacific  St.  Navig.  Co.,  26  L.  T.  (N.  S.),  704 ;  The  Duero,  2  L.  R., 
A.  &  E.,  393  ;  but  see,  contra,  Steele.  State  Line  St.  S.  Co.,  3  App.  C.\  72  ;  Phillips  v, 
Clark,  ib.  sup, ;  The  Princess  Royal,  3  L.  R.,  A.&  E.,  27 ;  Doolan  v.  The  Midland 
Ry.  Co.,  2  App.  C,  792  ;  Peek  ».  N.  Staff.  Ry.  Co.,  10  H.  of  L.  Cas.,  473  ;  32  L.  J., 
Q  B.,  241,  and  p. 3^, post;  and  The  Chasca,  mfr, 

*  The  Chasca,  4  L.  R.,  A.  &  E..  446.  •  The  Freedom,  3  L.  R.,  P.  C,  S94« 

•  Westcott  V.  Faigo.  61  N.  Y.  R.,  542.  "  //.,  at  p.  553. 
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or  damage  to  goods,  within  thirty  days,  this  is  not  considered  a  con- 
dition precedent  to  the  consignor's  right  to  recover  for  such  loss.* 

It  would  certainly  seem  that  the  time  had  fully  arrived,  for  some 
scientific  commission,  honestly  representing  the  public  as  well  as 
private  interests,  to  evolve  some  few  principles  out  of  the  various 
conflicting  decisions,  and  so  to  define  the  duties  of  the  maritime 
carrier,  as  to  place  them  on  an  international  basis.  His  undertaking 
being  international,  its  obligations  should  conform  to  its  perils  and 
necessities.  It  is  in  the  highest  degree  inconvenient,  that  the 
commercial  marine  of  one  maritime  country  should  be  exposed  to 
different,  or  more  onerous,  limitations  or  burthens  than  that  of 
another.  At  present,  it  would  certainly  be  eminently  hazardous 
to  attempt  to  define  the  reciprocal  obligations  of  the  carrier  of 
any  country,  in  reference  to  his  contract  and  reward,  or  to  say 
what  are  "  acts  of  God  "  or  inevitable  accidents  or  perils  of  the 
sea.  Uniformity  being  of  the  first  importance,  when  a  correct 
principle  has  been  attained,  it  is  possible  that  such  of  the  recent 
decisions  as  appear  to  approximate  the  common  law  duties 
and  liability  of  the  carrier  to  that  which  is  defined  by  the 
civil  law,  and  which  exonerate  him  from  responsibility  where  a  loss 
occurs  by  vis  major  or  casus  fortuitus,  should  be  accepted.  Inevit* 
able  accident,  or  the  equivalent  o(  casus  fortuiius,  has  not  been  held 
synonymous  heretofore  with  the  term  "  act  of  God."*  In  Scotland  it 
would  possibly  include  housebreaking  and  certainly  fire ;'  in  France, 
robbers.*  The  terms,  act  of  God  and  act  of  Nature,  have  been 
considered  equivalent  in  two  Am.  cases ;  ^  but,  as  it  was  judicially 
pointed  out,  if  the  act  of  God  is  limited  to  "  the  extraordinary 
violence  of  nature,"  as  defined  by  Story  in  reference  to  the  "  perils 
of  the  seas,"  they  cannot  be   synonymous.®      The  court  in  this 

>  Wcstcott  r.  Faigo,  ib,^  ante,  at  p.  551. 

•  Kent's  Com.,  voL  2,  598;  Nugent  v.  Smith,  i  C.  P.  D.,  423,  437,  ei  sea,  "Casus 
fortoitas,  appellatur  vis  major,  vis  divina,  fatnro,  damnum  fatale,  fataUtas ;  Averanii, 
dted  by  Cockbum,  C.J.,  in  Nugent  v.  Smith,  45  L.  J.,  702  ;  i  C.  P.  D.,  429  ;  "cas 
fortuit,  ou  force  majeure,"  Code  Nap.,  art.  1784. 

•  Kent's  Com.,  vol.  2,  598 ;  i  Bdl's  Com.,  470 ;  Josephi  Averanii  "  Interp.  Juris.," 
y.  I,  632,  lib.  2,  c.  26 ;  M'Donnell  v,  Ettles,  15  Fac.  Coll.,  469  ;  as  to  fire,  see  19  &  20 
Vic,  c.  60,  s.  17  ;  Forward  v,  Pittard,  i  T.  R.,  27 ;  Gosling  v,  Higgins,  i  Camp.,  451 ; 
Bourne  v.  Gatliff,  11  CI.  &  F.,  45  ;  8  Sc.,  N.  R.,  6045  Morewood  v,  Pollok,  22  L.  J., 
Q.  B.,250;  1  E.  &  B.,  743.  The  26  Geo.  3,  c  86,  Preamble,  speaks  alternately  of 
*•  perils  of  the  sea  "  or  "  act  of  God." 

•  Code  de  Com.,  103 ;  liv.  i,  tit.  6,  s.  4 ;  Code  Nap.,  1782,  1784.  The  term 
"  robbers  "  does  not  include  thieves,  but  is  limited  to  robbers  by  force  ;  De  Rothschild 
V.  Roy.  Ml.  St  Packet  Co.,  21  L.  J.,  Ex.,  273,  7  Ex.,  734. 

•  Colt  V.  NTMechen,  6  Johns  N.  Y.,  160 ;  Williams  v.  Grant,  i  Conn.,  487. 

•  Nugent  r.  Smith,  i  C.  P.  D.,  442,  per  Cleasby,  B.  ;  Story  on  Bailm.,  ss.  25,  511, 
"  any  accident  produced  by  physical  causes  which  are  irresistible."  It  may  be  noted  that 
two  so  eminent  authorities  as  Stonr  and  Ld.  Mansfield  are  not  agreed  as  to  the  meaning 
of  this  term.  Story  (s.  25)  considers  it,  the  equivalent  of  "  inevitable  accident,"  and  as 
including  "perils  of  the  sea,"  and  therefore  pirates  ;  Pickering  v,  Barclay.  Ld. 
Mansiidd  considers  it  must  be  something  **  in  opposition  to  the  act  of  man."  The  N.  Y. 
Civil  Code,  p.  215,  s,  727,  considers  it  expressed  by  the  term  "  irresistible  superhuman 
cause," — a  sounding  but  not  very  efficient  definition  ;  Story  on  Contracts,  ».  921,  as 
*'  inevitable  accident,  without  the  intervention  of  man ; "  and  Broom's  Max.,  5tb  ed., 
p.  230t  adopts  Ld.  Mansfield's  definition,  but  considers  that  it  must  be  an  inscrutable 
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case  seemed  undecided  whether  a  carrier  insured  against  acts  of 
Nature  as  distinguished  from  acts  of  God,  one  of  the  judges 
apparently  considering  that  he  did  insure  as  to  some  acts  of 
Nature,  and  another,  that  he  did  not.  If  the  rule  enunciated  in  the 
course  of  this  important  decision  is,  that  the  carrier  only  under- 
takes to  use  a  reasonable  amount  of  pains,  care,  and  foresight,  and 
that  if  these  are  not  sufficient  to  avert  the  loss,  he  is  exonerated, 
the  obligations  of  the  civil  law  which  apply  to  carriers  are  all  but 
attained^  Fire  has  been  held  not  to  be  a  peril  of  the  sea  as  between 
the  shipowner  and  shipper  in  America,^  and  it  has  been  held  not 
to  be  an  act  of  God,  in  accordance  with  the  English  cases.*  In 
England  protection  against  loss  by  fire  has  been  given  by  statute,* 
and  it  is  often  claimed  in  bills  of  lading  as  an  exception,  "  both  in 
craft  or  on  shore."  Where  the  ship  has  run  on  concealed  rocks,  or 
rocks  not  in  charts  or  known,  this  has  been  decided  in  America  as 
a  loss  by  act  of  God.*  But  the  English  carrier  would  have  been 
liable,  presumably,  in  the  same  event.® 

The  exception  of  the  King's  enemies  would  exonerate  the 
carrier  from  liability  for  any  non-delivery,  which  would  be  in 
effect  unlawful,  or  opposed  to  the  action  of  the  existing  English 
Government'^ 

But  this  proviso  was  held  no  excuse  where  the  goods  were  seized 
by  the  Government  of  Spain  as  being  contraband,  and  it  was  held 
that  the  decree  of  confiscation  was  no  answer  to  the  shipper's 
action  for  non-delivery.®  And  it  was  held  no  defence  in  an  action 
for  damage,  that  the  delay  in  unloading  the  ship  arose  from  the 
act  of  custom-house  officers  in  unlawfully  seizing  a  part  of  the 
carga*  It  does  not  include  the  violence  of  a  mob,  or  a  riot  or 
civil  commotion  of  any  nature,  and  is  limited  to  the  act  of  an 
enemy,  in  public  war,  and  capture  and  robbery  by  pirates.^®  And 
embezzlements  on  board  by  the  crew,  or  by  other  persons  not 
being  pirates,  are  not  excused ;  and  the  owners  are  liable,  as  for 


accident.*'     In  Thompson  tr.  Wagner,  4  Camp.,  335,  n.,  per  Lord  Kenyon,  frost  was 
held  not  an  act  of  God  ;  but  see  Amies  v,  Stevens,  1  Str.,  127. 
^  Nugent  z'.  Smith,  i  C.  P.  D.,  444,  per  James,  L.J. 

*  Parsons  on  Ship.,  vol.  I,  p.  256. 

•  Forward  v.  Pittord,  I  T.  R.,  27 ;  Hyde  v,  Trent  &  Mersey  Navig.,  5  T.  R.,  389  ; 
Pars,  on  Ship.,  vol.  I,  p.  256 ;  Harrington  r.  M*Shane,  2  Watts,  443  ;  Hale  v,  N.  Jer.  St. 
Nav.  Co.,  15  Conn.,  539;  Parker  v.  Flagg,  26  Maine,  181 ;  Miliaria.  St.  Nav. 
Co.,  6  Seld.,  431  ;  Elliott  v,  Rossell,  10  Johns,  i  ;  and  see  Kent's  Com.,  vol.,  2,  598. 

*  26  Gea  3,  c  86,  s.  2. 

^  Smyrl  v.  Niolon,  2  Bailey,  421 ;  Faulkner  v.  Wright,  Rice,  107;  W^iUiams  v.  Grant, 
I  Conn.,  487 ;  Pars,  on  Contr.,  voL  2,  161. 

•  Trent  &  Mersey  Navig.  v.  Wood,  4  Doug.,  287,  3  Esp.,  127  ;  Smith  ».  Shepherd, 
Abb.  on  Ship.,  252. 

'  Barret  v.  Dutton,  4  Camp.,  333 ;  Foster  ».  Christie,  11  East,  205 ;  Atkinson  v. 
Ritchie,  10  East,  530 ;  Reid  v.  Hoskins,  6  E.  &:  B.,  953 ;  i  Tur.  (N.  S.),  732 ;  E.«posito 
V,  Bowden,  24  L.  J.,  Q.  B.,  210 ;  27  L.  J.,  Q.  B.,  17  ;  Barker  v.  Hodgson,  3  M.  &  S., 
267 ;  Abb.  on  Ship.,  427,  428. 

•  Spence  v,  Chodwkk,  16  L  J.,  Q.  B.,  313, 10  Q.  B.,  517 ;  Evans  v.Hutton,  4  M.  &  G., 
954;  Gosling  V.  Hiegins,  I  Camp.,  451  ;  Bessey  v,  Evans,  4  Camp.,  131. 

*  Storer  v.  Gorcbn,  3  M.  &  S.,  308 ;  Evans  v.  Hutton,  ib,  sup, ;  Stephens  v.  Price, 
3  Doug.,  353. 

^®  Mors  V.  Slue,  i  Vent.,  190,  238;  and  see  pp.  77  et  seq.^  anU, 
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injuries  caused  by  rats  or  worms,  even  where  no  negligence  is 
shown.^  And  their  liability  does  not  wholly  terminate  with  the 
loss  of  the  ship,  by  stranding  or  being  wrecked.^ 

Among  the  so-called  excepted  perils  in  ordinary  charter-parties 
are  "the  restraints  of  princes  and  rulers" — a  compendious  term, 
doubtless  directed  to  the  various  forms  of  coercion  which  may 
be  applied  to  the  interruption  of  commerce  by  hostile  sovereigns^ 
or  by  a  sovereign  people  acting  through  its  ruler  or  governor,* 
and  these  include  various  belligerent  acts,  as  an  embargo,  a 
blockade,*  a  prohibition  of  export,  declaration  of  war,  capture,  &c. 

"  The  most  frequent  cause  of  maritime  detention  is  an  embargo,  which  is  a 
proclamation  or  order  of  state,  usually  issued  in  time  of  war,  or  threatened 
hostilities,  prohibiting  the  departure  of  ships  or  goods  from  some,  or  all,  of  the 
ports  of  such  State  until  further  orders.  An  embargo,  laid  on  ships  and  mer- 
chandise in  the  ports  of  this  kingdom,  by  virtue  of  me  king's  proclamation,  is 
strictly  legal,  when  the  proclamation  does  not  contravene  the  ancient  laws,  or 
tend  to  establish  new  ones,  but  only  to  enforce  the  execution  of  such  laws  as 
are  already  in  being,  in  such  manner  as  the  king  shall  judge  necessary/^ 

Another  form  of  impediment  or  interruption  of  the  duty  of  the 
shipowner,  which  is  to  sail  and  proceed  with  his  cargo  and  deliver  it 
at  the  port  of  destination,  is  that  of  blockade.  A  blockade  has  been 
defined  by  eminent  authority  as  "  a  uniform,  universal  exclusion  of 
all  vessels,  not  privileged  by  law,"  by  which  all  foreign  correspondence 
is,  as  far  as  human  force  can  effect,  entirely  cut  off.  It  is  intended 
to  suspend  the  entire  commerce  of  that  place,  and  a  neutral  can  no 
more  be  permitted  to  assist  the  traffic  of  exportation  than  of  import- 
ation.® A  place  is  in  a  state  of  blockade  when  it  is  dangerous 
for  a  ship  to  enter  it,  or  leave  it.  And  egress  is  as  much  a  breach 
of  blockade  as  ingress,  if  it  be  done  fraudulently.''^ 

It  has  been  pointed  out,  that  the  carrier  at  common  law  does 
not  insure  against  "  acts  of  God  and  the  King's  enemies."  It  is 
obvious  that  this  latter  term  includes  those  acts  of  hostility,  exe- 
cuted by  an  enemy  of  the  King,  or  of  the  ruling  power  of  a  country, 
which  are  recognised  in  policies  of  assurance,  under  the  term  "  acts 
of  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,"  and  comprises  all  destructive  acts  of  nations  in  their  collec- 
tive capacity,®  and  that  it  is  as  to  such  hostile  acts  that  the  ship- 

*  Boucher  v,  Lawson,  Cases  temp.  Hard.,  78,  193 ;  De  Rothschild  v.  Royal  Mail 
St  Packet  Co.,  21  L.  t.,  Ex.,  273,  7  Ex.,  734;  Laveroni  v,  Drury,  22  L.  J.,  Ex.,  2; 
8  Ex.,  166;  Kay  v,  wheeler,  a  L.  R.,  C.  P.,  302;  Hunter  v.  Potts,  4  Camp.,  203, 
Rohl  V,  Parr,  I  Esp.,  445  ;  see  Way  v.  Gt.  East.  Ry.  Co.,  i  Q.  B.  D.,  692  ;  and  see 
Berghdm  v.  Gt  East  Ry.  Co.,  3  C.  P.  D.,  221,  and  pp.  76,  228,  237,  anU, 

»  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83 ;  Carr  v.  The  Wallachian  Petroleum  Co., 
I  L.  R.,  C.  P.,  636 ;  2  «/.,  468.  '  Nesbitt  v,  Lushington,  4  T.  R.,  783. 

*  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404,  410;  Adamson  v.  Newcastle  St.  S.  Ft.  Ass., 
4  Q-  B.  D.,  462. 

*  Marsh  on  Ins.,  5th  ed.,  403;  3  Inst.,  162  ;  I  Bl.  Com.,  27a 

*  The  Rolla,  6  Rob.  Ad.,  364,  372,  per  Ld.  Stowell ;  The  Frederick  Molke,  I  C. 
Rob.,  86;  The  Naples  Grant,  2  Dods.,  284;  The  Success,  i  Dods.,  134;  The  Aithur, 
id,y  426 ;  The  Neutralitet,  6  Rob.,  30 ;  The  Vrouw  Judith,  I  C  Rob.,  150. 

^  Marsh,  on  Ins.,  5th  Ed.,  56;  The  Maria,  6  Rob.  Ad.,  aoi ;  The  RoUa,  ^.,  370, 
372  ;  The  Christiansberg,  ib.^  381. 

*  Nesbitt  V,  Lushington,  4  T.  R.,  783. 
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owner  does  not  insure.  Inasmuch  as  he  stands  excused  for  delay, 
caused  by  these  influences,  it  is  not  unusual  for  charter-parties 
to  contain  or  specify  certain  express  terms,  when  war  with  any 
particular  nation  appears  probable  or  imminent,  to  modify  or 
control  the  implied  contract  and  obligations  of  the  parties.  Thus, 
where  a  ship  is  at  a  particular  place,  from  whence  she  has  to  pro- 
ceed to  a  possibly  hostile  port  to  load,  provision  may  be  made 
either  that  the  charter  shall  be  at  the  option  of  one  or  other  of  the 
parties  cancelled,  or  that  some  other  port  of  loading  shall  be 
substituted.^ 

Ordinarily,  and  apart  from  express  agreement,  a  detention  of  a 
ship  by  an  embargo,  as  being  in  its  nature  a  merely  precautionary 
measure,  does  not  at  once  operate  as  a  dissolution  of  any  con- 
tract of  carriage  which  may  have  been  entered  into,  and  this 
irrespective  of  the  circumstance,  whether  it  be  the  act  of  a  foreign 
government  or  of  the  sovereign  ruler  of  the  country  of  the  con- 
tracting parties.^  One  of  the  earliest  cases  on  tliis  point  was  the 
case  of  an  embargo  "  until  the  further  order  of  Council,"  and  it 
was  decided  that  this  did  not  dissolve,  but  only  suspended,  the 
contract  of  affreightment,  and  that  even  after  two  years,  when  the 
embargo  was  taken  off,  the  shipowner  was  answerable  in  damages 
for  the  non- performance  of  his  contract.  An  embargo  is  a  legal 
interruption  of  the  contract,  but  it  does  not  extinguish  the  right,  or 
put  an  end  to  the  contracts,  to  earn  either,  freight  or  wages.^  But 
if  the  embargo  is  placed  on  the  ship  by  the  charterer's  sovereign, 
he  cannot  be  compelled  to  carry  out  the  terms  of  the  charter,  nor 
can  the  owner  of  the  foreign  ship  thus  embargoed  claim  the  per- 
formance of  the  contract ;  for,  if  this  were  the  case,  the  subject  of 

*  An  instance  of  the  difficulty  which  may  arise,  by  ambiguity,  in  the  construction  of  an 
apparently  simple  term  in  a  contract,  was  offered  m  Adamson  v.  The  Newcastle  St.  S. 
Freight  Ins.  Ass.,  4  Q.  B.  D.,  462,  upon  the  following  words  :— "  In  the  event  of  war, 
blockade  or  prohibition  of  export  preventing  loading  this  charter  to  be  cancelled.** 
The  case  was  twice  argued.  On  one  side  it  was  contended,  that  this  was  an  agree- 
ment that  the  charter  should  be  ipso  facto  cancelled,  on  the  happening  of  any  of  these 
events ;  the  other  side  urged  that  this  was  a  term,  by  which  the  charter  might  be  can- 
celled by  either  party,  who  chose  to  exercise  the  option,  and  did  in  fact  exercise  it  The 
majority  of  the  court,  Cockbum,  C.J.,  and  Manisty,  J.,  held  that  the  act  of  closing  the 
ports  by  the  Russian  Government  was  a  prohibition  of  export  preventing  loading,  and 
that,  upon  the  happening  of  that  event,  the  charter-party  came  to  an  end  without  any 
election  by  either  party.  Lush,  J.,  diss.^  that  the  charter-party  was  voidable  only,  at  the 
option  of  either  party.  The  L.  R.*s  report  of  the  punctuation  of  this  term,  is  not 
accurate. 

*  Valin,  Comm.,  tom.  i.,  p.  626 ;  Hadley  v,  Clarke,  8  T.  R.,  259,  overruling 
Draddy  v.  Deacon,  2  Vem.,  242;  Blight  v.  Page,  3  B.  &  P.,  295,  n.  ;  Barret  v,  Dutton, 
4  Camp.,  333  ;  Beale  v,  Thompson,  4  East,  546  ;  Atkinson  v.  Ritchie,  10  East,  530 ; 
Barker  v,  Hodgson,  3  M.  &  S.,  267,  271 ;  Storer  v,  Gordon,  3  M.  &  S.,  308,  315.  In 
Hadley  v.  Clarke,  «^.  J«/.,  there  was  no  exception  in  the  charter-party  of  **  restraints  of 
princes " ;  the  perils  excepted  were  of  the  seas  only,  and  these  would  not  include  an 
embargo,  althou^  the  former  proviso  would  have  done  so.  See  Geipel  v.  Smith,  7  L.  R., 
Q.  B.,  407,  per  Cockbum,  C.J. 

»  Hadley  »,  Clarke,  8  T.  R.,  259 ;  The  Newport,  Swa.,  335 ;  see  also  Jackson  v,  ' 
Union  Marine  Ins.  Ca,  lo  L.  R.,  C.  P.,  134,  per  Cleasby,  B.     with  this  the  American 
authorities  agree  ;  M'Bride  v.  Mar.  Ins.  Co;,  5  Johns.,  299,  308  ;  Baylies  v,  Fettyplace, 
7  MasF.,  J25,--vi«.,  that  an  embargo,  although  of  indefinite  duration,  thereby  merely 
suspends  the  performance  of  the  contract ;  Pars,  on  Ship.,  vol.  i.,  330,  n. 
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the  prince  would  suffer  by  a  provisioil  intended  to  iapply  to,  and  to 
operate  prejudicially  only  against,  the  enemy,  besides  performing 
an  illegal  act.  The  rule  i^  stated  thus  : — "  But  in  the  case  of  an 
embargo  imposed  by  the  government  of  the  country,  of  which  the 
merchant  is  a  subject,  in  the  nature  of  reprisals  and  partial  hostility 
against  the  country  to  which  the  ship  belongs,  the  merchant  may 
put  an  end  to  the  contract,  if  the  object  of  tide  voyage  is  likely  to 
be. defeated  by  the  delay."*  It  is  obvious,  however,  that  consider- 
able difference  may  arise  in  the  construction  of  a  contract,  which 
is  wholly  executory,  in  relation  either  to  a  declaration  of  war  or  an 
embargo,  and  one  which  is  in  part  executed  or  performed  at  the 
time  such  declaration  or  embargo  is  proclaimed.  But  on  thi^  point 
Ld.  Tenterden  may  be  cited :— ^ 

'^  If  an  agreement  be  made  to  do  an  act  lawful  at  the  time  of  such  agree- 
ment, but  afterwards,  and  before  the  performance  of  the  act,  the  performance  be 
rendered  unlawful  by  the  government  of  the  country,  the. agreement  is  absolutely 
dissolved.  If,  therefore,  before  the  commencement  t)f  A  voyage,  war  or  hos- 
tilities should  take  place  between  the  State  to  which  the  ship  or  cargo  belongs, 
and  that  to  which  they  are  destined,  or  conmierce  between  them  be  wholly  pro- 
hibited, the  contract  for  conveyance  is  at  an  end^'the  merchant  must  unlade  his 
goods,  and  the  owners  find  another  employment  for  their  ship.  And  probably 
me  same  principles  would  apply  to  the  same  events  happenmg  after  the  com- 
mencement and  before  the  completion  of  the  voyage,  although  a  different  rule 
is  laid  down  in  this  case  by  the  French  Ordinance,  as  I  have  before  observed. 
But  if  war  or  hostilities  break  out  between  the  place,  to  which  the  ship  or  cargo 
belongs,  and  any  other  nation,  to  which  they  are  not  destined  ;  although  the 
performance  of  the  contract  is  thereby  rendered  more  hazardous,  yet  is  not 
the  contract  itself  dissolved,  and  each  of  the  parties  must  submit  to  the  extra- 
ordinary peril,  unless  they  mutually  agree  to  abandon  the  adventure.'' 

'*  So,  if  the  government  of  the  country,  to  which  the  ship  and  cargo  belong, 
should  prohibit  the  exportation  of  the  particular  commodities  that  compose  the 
cargo,  or  bv  the  terms  of  the  contract  are  destined  to  compose  it  (as  is  sometimes 
done  by  all  states  with  regard  to  provisions  in  a  time  of  scarcity),  in  this  case 
also  it  seems  that  the  law  of  the  country  would  give  no  damages  to  the  owner 
against  the  merchant,  who  had  been  thus  compelled  by  the  Taw  of  the  same 
country  to  abandon  his  engagement,'  but  the  contract  wQuld  be  dissolved  on 
both  sides.  On  the  other  hand,  if  a  merchant  hire  a  ship  to  go  to  a  foreign  port, 
and  covenant  to  furnish  a  lading  there,  a  prohibition  by  the  government  of  that 
country  to  export  the  intended  articles  neither  dissolves  the  contract  nor 
excuses  a  non-performance  of  it ;  *  for  the  laws  of  one  nation  do  not  give  effect 
to  the  positive  institutiotis  of  another  inconsistent  with  its  own,  and  the  different 
interests  of  nations  sometimes  render  an  act  meritorious  in  one,  which  is 
prohibited  by  another  in  alliance  with  it,  if  the  act  be  not  contrary  to  the  general 
taw  of  nations  or  to  existing  treaties ;  and  the  common  exception  of  the  restraint, 
of  princes  and  rulers  applies  only  to  the  case  of  the  master.^  But  in  such  a 
case,  or  if  the  diefault  be  owing  to  the  personal  neglect  or  inability  of  the 

-•   -..  .   .        .    ^    1.       .  r   .  "  ir — ill!  — ■■ ■     -      '■ 

*  Abb.  on  Ship.,  -430;  T<mtehg>.  Hubbard,  3  Bo*  8l  P.,  291;  Cotiway.v..Gray, 
10  East,  536 ;  Conway  v,  Forbes,  id.,  539 ;  Manry  v.  Shedden,  id,,  540 ;  but  see  retnarks 
of  Kent,  J.,  on  these  cases,  in  M*Bride  v.  Mar.  Ins.  Co  ,  5  Johns.,  299,  308. 

*  French  Ordinance,  liv.  3,  tit  i,  dcs  Chartre-Parties,  art.  7  ;  Code  de  Com.,  art.  376. 
'  Barkers.  Hodgson,  3  M.  &  S.,  267,  270;    per  Ld.  Ellenboroughj    Esposito  v. 

Bowdcn,  24  L.  J.,  Q.  B.,  210;  Reidv.  Hoskins,  6  E.  &  B.,  953;  5  id.,  729  ;  Barrick  v, 
Buba,  2  C.  B.  (N.  S.),  563  ;  Avery  v.  Bowden,  6  E.  &  B.,  953;  5  id.,  714;  I  Jur. 
(N.  S.),  73^ 

*  Blight  V.  Page,  3  Bos.  &  P.,  295,  n. ;  Sjoerds  v.  Loscombe,  16  East,  201, 

*  Blight  V.  Page,  td.  sUp.  ;  Touteng  r,  Hubbard,  ib.,  291,  298. 
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freighter,  and  not  to  any  general  cause,  the  master,  upon  his  arrival  at  the  port, 
of  lading,  should  obtain  another  cars^o,  if  possible,  from  other  persons,  and  not 
sullenly  hoist  sail  and  depart,  in  order  to  charge  the  merchant  with  the  whole 
freight.  And  if  upon  the  ship's  arrival  he  is  informed  that  the  merchant  is 
unable  to  furnish  the  lading,  he  cannot,  by  waiting  the  time  appointed  in  the 
charter-party,  charge  the  merchant  with  the  demurrage.^  It  has  also  been  held, 
that  a  contract  was  not  dissolved,  nor  a  merchant  excused  for  the  non-perform- 
ance of  his  covenant,  by  a  prohibition  of  intercourse  on  account  of  an  infectious 
disease."  * 

This  being  the  law  in  reference  to  an  actual  impediment,  there 
occur  cases  in  which  the  danger  or  hindrance  is  not  existent,  but 
impending  or  threatened,  and  the  exception  of  Ae  restraint  of 
princes  and  rulers  to  excuse  non-performance  must  be  understood 
of  an  actual  and  not  of  an  expected  restraint,  "  although  the 
expectation  may  be  reasonable  and  well  grounded,  and  the  master 
may  act  upon  it  with  fair  and  honest  intentions."  Thus  in  a  case 
in  which  the  shipowner  had  engaged  that  his  ship  should  load  at 
St.  Petersburg  a  complete  cargo,  and  the  master  loaded  part  of 
the  cargo,  but  then  sailed  away  "upon  a  general  rumour  of  a 
hostile  embargo  being  laid  on  British  ships  by  the  Russian  Govern- 
ment," he  was  held  liable  in  damages  for  short  delivery  ;  and  this, 
although  the  jury  found  that  the  master  acted  bond  fide,  and  under 
a  reasonable  and  well-grounded  apprehension  at  the  time,  and  a 
hostile  embargo  and  seizure  was,  in  fact,  laid  on,  six  weeks  after- 
wards. The  restraint  meant,  must  be  an  actual  and  operative 
restraint,  and  not  a  merely  expected  and  contingent  one.  In 
short,  in  relation  to  this  particular  contract,  such  a  state  of 
circumstances  must  be  shown  to  exist,  as  that  the  contract  is  no 
longer  capable  of  being  performed  by  him  without  a  criminal  com- 
promise of  his  public  duty.^ 

But  where  the  contract  is  wholly  executory,  as  where  a  vessel 
has  engaged  to  proceed  to  a  port  which  is  likely  to  be  blockaded 
either  to  load  or  to  deliver  a  cargo,  which  would  be  illegal  as  being 
contraband  of  war,  or  as  being  an  act  in  breach  of  the  neutrality  of 
the  owner  of  the  ship,  the  charterer  or  the  owner  would  be 
justified  in  rescinding  the  charter-party  upon  a  reasonable  and  well- 
grounded  apprehension  of  a  blockade,  if  its  provisions  could  not  be 
carried  out  within  a  reasonable  time.  In  the  event  of  the  blockade 
becoming  operative  and  a  fact,  what  would  be  a  reasonable  and  well- 
grounded  apprehension,  was  concluded  in  a  case  already  referred 
to.*  Thus,  when  a  blockade,  which  did  not  exist  at  the  time  a 
charter-party  was  made,  became  operative  before  the  ship  could 
have  delivered  its  cargo,  and  before  a  reasonable  time  had  elapsed 
after  the  making  of  the  contract,  the  owner  was  held  excused  for 
non-performance.  A  blockade  was  held  to  be  a  restraint  of 
princes. 

^  Blight  V,  Page,  ib.,  <mte, 

*  Barker  v,  Hodgson,  3  M.  &  S.,  267  ;  and  sec  Hills  v,  Sughnie,  15  M.  &  W.,  253  j 
Abb.  on  Ship.,  427,  428. 

*  Atkinson  v,  Ritchie,  10  East,  530,  535. 
*    -^      '    "  E.,  3i 


*  The  Teutonia,  3  L.  R.,  A.  &  E.,  394  ;  4  /</.,  P.  C,  171. 
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''  It  is  an  act  of  a  sovereign  state  or  prince ;  and  it  is  a  restraint,  provided 
the  blockade  is  effective :  and  in  the  eye  of  the  law  a  blockade  is  effective 
if  the  enemy's  ships  are  in  such  numbers  and  position  as  to  render  the 
running  of  the  blockade  a  matter  of  danger,  although  some  vessels  may  succeed 
in  getting  through.  ...  It  must  be  taken  that  the  restraint  must  cease 
wimin  a  reasonable  time,  and  that  the  duty  of  the  de^ndants  was  to  wait  only  a 
reasonable  time,  prepared  to  carry  out  their  contract  should  the  restraint  be 
removed."  ^ 

Blackburn,  J.,  in  delivering  judgment,  said--- 

^  I  take  the  effect  of  such  a  state  of  things  as  an  effective  blockade  of  the 
port  of  discharge  is  not  merely  to  excuse  delay  in  the  carrying  out  of  the  con- 
tract, but  that,  after  a  reasonable  time,  it  relieves  the  parties,  the  contract  being 
altogether  executory,  from  the  performance  of  it"  * 

Where  the  evidence  presented  to  the  mind  of  the  master,  or, 
in  other  words,  the  surrounding  circumstances)  suggests  that  the 
impediment  is  more  likely  to  be  absolute  and  permanent,  than 
temporary,  and  will  probably  induce  an  unreasonable  delay,  the 
master  is  still  bound  to  wait  a  reasonable  time,  and  hold  his  ship 
at  the  disposition  of  the  charterer  for  the  performance  of  the  con- 
tract. A  temporary  impediment  is  no  recission,  and  he  is,  therefore, 
bound  at  his  peril  to  ascertain  the  character  of  the  hindrance 
with  some  degree  of  certainty,  lest  he  proceed  rashly,  and  by 
blundering  be  compelled  to  pay  the  penalty.' 

But,  where  a  ship  was  ordered  to  sail  and  to  deliver  at  a  port  of 
destination  to  which  it  was  unlikely  it  could  go  safely,  the  master 
was  considered  by  the  jury  justified  in  refusing,  the  facts  of  the 
case  establishing,  that  his  apprehension  of  capture  was  well 
founded,  and  was,  judged  by  all  the  surrounding  circumstances, 
natural  and  reasonable.*  A  ship  is  not  bound  to  enter  a  port  when 
there  is  an  effective  blockade,*  although  a  contract  to  run  the 
blockade  is  not  in  itself  an  illegal  act.^  And  in  an  American 
case  it  has  been  decided  that  a  blockade  of  the  port  of  discharge, 
which  hinders  the  delivery,  excuses  the  payment  of  the  freight,  in 
accordance  with  English  cases.^     The  fact  that  the  master  had 

»  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404,  4ic>.  per  Cockbum,  C.J.  The  learned  C.J. 
considered  the  £act  that  the  blockade  was  not  removed  in  a  reasonable  time  justified  the 
master  and  owner  in  assuming  that  it  would  not  be,  and  so  acting  on  it»  See  also  remarks 
of  Cleasby,  B.,  in  Jackson  v.  Union  Marine  Co.,  10  L.  R.,  C.  F.,  pp.  136,  137,  eiseq,  ; 
Adamson  v.  Newcastle  St.  S.  Frt.  Ins.  Ca,  4  Q.  B.  D.,  462. 

»  Jb.,  at  p.  412 ;  Avery  v,  Bowden,  26  L.  J.,  Q.  B.,  3  ;  6  E.  &  B.,  953 ;  Esposito 
V,  Bowden,  24  L.  J.,  Q.  B.,  210 ;  7  E.  &  B.,  762  ;  Reid  v.  Hoskins,  26  L.  J.,  Q.B.,  5 ; 
6  £.  &  B.,  953  ;  I  Jur.  (N.S.),  73* ;  Hudson  v,  Ede,  3  L.  R.,  Q.  B.,  412  ;  2  id.y  566. 

•  Adamson  v.  The  Newcastle  St.  Ship  Frt.  Tns.  Co.,  4  Q.  B.  D.,  462;  The 
Patria,  3  L.  R.,  A.  &  E.,  436;  Matthews  v,  Lowther,  5  Ex.,  574;  De  Oleajra  v.  W. 
Cumb.  Iron  &  St.  Co.,  4  Q.  B.  D.,  47^ ;  Hill  v.  Wilson,  4  C.  t*.  D.,  229  ;  Barrick  ». 
Buba,  2  C.  B.  (N.  S.),  563 ;  and  cases  in  n.  i. 

•  Pole  V.  Cetcovich,  30  L.  J.,  C.  P.,  102 ;  9  C.  B.  (N.  S.),  430;  The  Teutonia,  3 
L.  R.,  A.  &  £.,  394 ;  4  L.  R.,  P.  C,  171 ;  The  Heinrich,  3  L.  R.,  A.  &  E.,  424;  The 
Express,  id.,  597 ;  The  San  Roman,  «/.,  583 ;  5  L.  R.,  P.  C,  301. 

•  The  Columbia,   i  C.  Rob.,  154;  Pars,  on  Ship.,  vol.  i,  332. 

•  Medeiros  v.  Hill,  8  Bing.,  231 ;  Naylor  v,  Taylor,  9  B.  &  C,  718;  The  Helen 
I  L.  R.,  A.  &  E.,  I ;   The  Santissima  Trinidad,  7  Wheat.,  283,  340. 

"^  Scott  V,  libl^,  2  Johns,  336 ;  Pars,  on  Ship.,  vol.  I,  221 ;  Hadley  v,  Clarke,  8 
T.  R.,  259  ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138 ;  Tate  v.  Meek,  8  Taunt.,  280;  Yates 
V,  Railston,  id,,  293. 
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received  information  that  it  would  be  dangerous  to  go  to  the  port 
of  destination  on  account  of  the  presence  of  the  enemy,  was  con- 
sidered insufficient  in  a  modem  case  to  dissolve  the  contract  of 
i:arriage,  or  do  more,  than  suspend  its  performance  under  the 
particular  circumstances,  although  it  seems  to  have  been  considered 
that  if  the  blockade  had  been  effective,  the  attempt  to  run  it 
would  not  have  been  incumbent  on  the  master.^ 

To  be  operative,  the  blockade  must  be  effectual,  and  (save 
accidental  interruption  by  weather)  constantly  enforced.*  The 
neutral  vessel  must  be  taken  in  delicto.  The  blockade  must  be  en- 
forced against  all  nations  alike,  including  the  belligerent  one. 
When  all  the  necessary  conditions  are  satisfied,  then,  by  the  usage 
of  nations,  the  belligerent  is  allowed  to  capture  and  condemn  neutral 
vessels  without  remonstrance  from  the  neutral  State.*  Ordinarily, 
the  rule  of  blockade  has  been  so  far  relaxed  as  to  permit  an  egress 
to  ships  innocently  in  the  port  before  the  restriction  was  imposed, 
and  even  with  cargoes,  if  previously  laden  ;  but  in  the  case  of  ingress 
there  is  not  the  same  rcatsan  for  indulgence — there  can  be  no  surprise 
upon  the  parties,  and,  therefore,  nothing  short  of  a  physical 
necessity  has  been  admitted  as  an  adequate  excuse  for  making  the 
attempt  of  entiy.*  Thus,  where  a  neutral  ship  was  proceeding  in 
ballast  to  bring  away  goods,  said  to  have  been  purcha!sed  before  the 
order  of  restraint  was  issued,  it  was  held  to  be  no  excuse.*  But, 
subject  to  the  risk  of  lawful  capture,  there  is  nothing  in  the  law  of 
nations  or  municipal  law  that  makes  the  running  of  a  blockade 
illegal.  It  is  a  commercial  adventure  which  no  nation  is  bound  to 
prohibit,  and  which  only  exposes  the  persons  engaged  in  it  to  the 
penalty  of  confiscation  ;  and  it  is  no  municipal  offence  to  carry  on 
trade  With  a  blockaded  port®  And  thus,  altfiough  a  country  at  war 
may  lawfully  captufef  and  Condemn  a  Vessel  carrying  munitions  or 
contraband  of  war,  th^'  neutral  shipi^er  commits  no  offence  against 
his  own  sovereign,  unless  there  has  been  a  prohibition  by  such 
sovereign,  and  is  not  liable  to  be  punished.  And  the  ordinary 
proclamation  of  neutrality  is  a  declaration  of  danger,  but  is  not  an 
interdiction  ;  "^  for  whatever  is  not  expressly  prohibited  by  positive 

>  The  Patria,  3  L.  R..  A.  &  E.,  436;  The  Comet,  Ed.,  32 ;  The  Byfield,  Id,,  188 ; 
and  see  The  Eliiab6th,  Ed.,  I98;  The  Arthur,  /^.,  202;  The  Charlotta,  Id,,  252; 
The  Juno,  2  C.  Rob.,  119;  The  Potsdam,  4  Rob.,  89. 

•  The  Neptunus,  I  Rob.,  170;  The  Columbia,  Id,,  154,  156;  Raddiff  v.  United 
Tds.  Co.,  7  J<5hns.,  38,  54  ;  but  see  The  Arthur,  I  Dods.,  423. 

•  The  Helen,  I  L.  R.,  A.  &  E.,  p.  4,  per  Dr.  Lushmgton;  The  Mentor,  I  Ed., 
207.  If  it  be  what  is  termed  a  paper  blockade  only,  a  blockade  by  notification  or  decree,  as 
distinguished  ft6m  a  blockade  m  fact,  it  is  no  breach  of  the  law  of  nations  to  enter  the 
port,  and  a  shipper  may  insist  an  his  cargo  being  carried  thither ;  Pars,  on  Ship., 
vol.  I,  333. 

•  The  Elizabeth,  Ed.,  198  ;  The  Mentor,  Id.,  207  ;  The  Arthur,  Id,,  202. 

•  The  Comet,  Ed.,  32  ;  The  Charlotta,  Id.,  252 ;  The  Byfield,  Id.,  188. 

•  The  Helen,  1  L.  R.,  A.  &  E.,  i  ;  The  Samissima  Trinidad,  7  Wheat.,  283,  340; 
Pars,  on  Ship.,  vol.  2,  95  ;  Naylor  v,  Taylor,  9  B.  &  C,  718 ;  The  Shepherdess,  5  Rob., 
262;  Medeiros  v.  Hill,  8  Bing.,  231. 

^  Richardson  v.  The  Marine  Ins.  Co.,  6  Mass.  Rep.,  102,  112;  i  Kent's  Com.,  142 ; 
.The  Santissima  Triiidad,  ib.  sup. ;  Adan(ison  v.  The  Newcastle  St.  Ship  freight  In«..Co., 
4Q.  B.D.,46i. 
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law  in  commerce,  in  reference  to  a  state  of  war,  must  be  deemed 
lawful.* 

Where  a  blockade  has  been  once  lawfully  established,  it  is  not 
terminated  by  a  merely  accidental  interruption,  as  by  change  of 
wind.'  But,  to  be  binding,  it  must  be  effective  and  actual ;  and  if 
there  is  not  a  sufficient  force  to  maintain  the  circumvallation 
necessary,  either  from  the  presence  of  a  superior  hostile  force  or 
inadequate  resources,  it  is  not  usually  considered  operative,*  not- 
withstanding any  notification  or  official  declaration  to  the  contrary.* 
It  should  also  be  impartially  enforced,  subject  to  certain  acknow- 
ledged exceptions,*  and  on  the  grounds  of  humanity.®  And  it  has 
been  also  said,  that  to  constitute  the  offence  of  violating  it  when 
established,  three  elements  are  necessary, — ist,an  existing  blockade ; 
2nd,  the  knowledge  of  the  party ;  3rd,  an  act  of  violation  by  the 
captured  vessel.^  Acts  which  amount  to  a  violation,  must  be  such 
as  are  obviously  or  presumedly  in  execution  or  furtherance  of  an 
intention  to  break  the  blockade,  either  by  ingress  or  egress.  And 
the  intention,  with  which  any  act  c^  apparent  suspicion  must  be 
determined,  is  ordinarily  arrived  at,  by  a  consideration  of  the  cir-^ 
cumstances  under  which  the  ship  has  been  captured.*  And  it  may 
be,  that  an  exportation  of  particular  goods  may  be  no  breach  of  a 
blockade,  which  was  primarily  established  to  hinder  and  prevent 
importation  of  that  class  of  goods.  Thus,  where  the  export  of  corn 
was  prohibited  by  the  Russians  in  1854,  it  was  held  that  there  had 
been  no  breach  of  blockade,  by  a  ship  which  had  exported  a  cargo 
of  wheat,  after  the  date  of  the  proclamation,  with  notice  of  the 
blockade.* 

Inasmuch  as  the  right  of  arrest  and  capture  "which  the  laws  of 
war  give  to  a  belligerent  for  his  protection,  does  not  involve,  as  a 
consequence,  that  the  act  of  the  neutral  subject  in  so  transporting 
munitions  of  war  to  a  belligerent  country  is  either  a  personal  offence 
against  the  belligerent  captor,  or  an  act  which  gives  him  any  ground 
of  complaint,  either  against  the  neutral  trader  personally,  or  against 
the  government  of  which  he  is  a  subject,"  *®  no  necessary  rescission  or 
dissolution  of  a  contract  of  carriage  arises,  where  the  express  excep* 

>  Seton,  MaiUand  &  Co.  v.  Low,  l  Johns.  N.  V..  Cos.,  i ;  Exp,  Chavasse  rt 
Grazebrook,  34  L.  J.,  Bkptcy.,  17,  18,  per  Lord  Westbunr,  L.C* 

*  The  Columbia,  I  C.  Rob.,  156 ;  The  Fredk.  M<rfke,  i  td.^  86,  87. 

»  The  Hoffimng,  6  C.  Rob.,  112;  The  Triheten,  »/:,65 ;  The  Rolla,  */.,  372. 

*  The  Meicurius,  i  C.  Rob*,  80,  83;  The  Arthttr^  i  Dods«,493;  The  Nancy,  i  Act. 
Pr.,  57. 

»  The  Fox,  Ed.,  311,  3J0. 

*  The  Charlotta,  Ed.,  353 ;  The  Rose  m  Bloom,  l  Dods.,  57;  The  RoIla,6  C.  Rob., 

'  The  Betsey,  I  C.  Rob.,  93 ;  Schacht  v*  Otter,  9  Moo.  P.  C.  C,  150 ;  The  Brig 
Kayade,  i  Newb.,  Ad.,  3665  The  Barque  Coosa,  I  -/</.,  393;  see  also  Wheaton's  Elem. 
of  Intern.  Law,  577. 

*  The  Comet,  Ed.,  32;  The  Charlotta,  id.,  252;  The  Elizabeth,  /</.,  198 ;  The 
Arthur,  id.^  ^021  The  Byfield,  k/.,  188;  The  Exchange,  k/.,  41;  The  Arthur,  i 
Dods.,  423. 

*  Cremidi  v.  Powell,  11  Moo.  P.  C.  C,  88,  115. 

"  Exp.  Chavasse  n  Gnuebrook,  3aL.  J.,  Bkptcy.,  17, 19,  per  Westbury,  L.C. ;  The 
Santissima  Trinidad,  7  Wheat  Rep.,  283 ;  The  Atty.  Gen.  v.  Sillem,  33  L.  J.,  Ex.»  92 ; 
a  H.  &  C,  431,  S04. 
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tion  of  restraint  of  princes  is  not  incorporated,  as  in  carriage  under 
a  bill  of  lading.*  And  it  may  be,  that  the  contracting  parties,  being 
neutrals,  may  enter  into  an  agreement  which  would  be  perfectly  valid 
after  war  had  been  declared,  with  full  knowledge  of  the  facts ;  in 
which  case  it  is  apprehended  the  exception  wopld  have  no  operation, 
as  having  been  impliedly  waived.*  But  it  would  be  otherwise,  if  the 
sovereign  of  the  country  to  which  the  ship  belongs  declared  war* 
When  the  sovereign  prohibits  his  subjects  from  trading  with  a  foreign 
enemy,  whether  the  prohibition  be  based  on  a  declaration  of  war,  or 
be  an  express  ordinance,  or  order  in  council,  passed  for  other  pur- 
poses, a  voyage  to  tliat  country  becomes  illegal  and  illicit*  And  there 
would  be  no  difference  between  a  complete  interdiction  of  commerce, 
and  a  partial  prohibition  in  relation  to  specific  articles  of  merchandise.* 
And  if  the  continuance  of  that  restraint  or  prohibition  be  not  only 
uncertain  in  its  nature,  but  likely  to  continue  for  a  long  period, 
so  that  it  would  be  unreasonable  to  postpone  the  execution  of  the 
contract,  the  contract  might  reasonably  be  considered  annulled.* 

The  ship  is  not  bound  to  incur  any  actual  or  substantial  danger, 
or  run  a  risk  which  a  prudent  owner  would  not  encounter,  in  ascer- 
taining if  the  blockade  is  effectual.®  But  it  is  no  breach  for  a  vessel 
to  sail  for  a  port  which  is  blockaded,  with  the  hope  of  finding  the 
blockade  terminated,  or  of  waiting  in  its  vicinity,  or  at  some 
neighbouring  port,  till  it  should  be  terminated,  if  there  are  grounds 
for  supposing  it  is  likely  that  it  will  be  soon  at  an  end.^  But 
when  a  European  port  is  blockaded,  European  vessels  are  not 
allowed  to  sail  to  that  port  with  the  intention  of  not  entering,  if 
it  is  blockade  J.®  And  it  was  conceded  by  treaty,  in  the  war  between 
England  and  America  in  1794,  that  vessels  which  came  to  a 
blockaded  port  in  ignorance  should  not  be  detained,  and  that  their 
cargo  should  not,  unless  contraband,  be  forfeited,  but  might  be 
permitted  to  go  to  another  port  of  destination.  If  the  vessel, 
after  notice,  again  attempted  to  enter,  she  was  liable  to  capture.? 
And  usually  the  proper  course  is  not  to  proceed  direct  to  the 
blockaded  port,  but  to  stop  at  some  port  of  the  blockading  power 
for  the  purpose  of  obtaining  information.*^ 

1  The  Palrii,  3  L.  R.,  A.  &  E.,  436. 

•  Medeiros  v.  Hill,  8  Bing.,  231 ;  CunDingham  v,  Dunn.  3  C.  P.  D.,  443. 

•  Abb.  on  Ship.,  427 ;  Esposiio  v,  Bowden,  24  L.  J.,  Q.  B.,  210;  7  E.  &B.,  763: 
Rcid  V,  Hoskins,  5  E.  &  B.,  729  ;  6  E.  &  B.,  953  ;  Richardson  v,  Maine  Ins.  Ca,o 
Mass.,  102,  III,  per  Parsons,  C.J. ;  and  cases  p.  382,  n.  I,  and  p.  380,  n.  2,aM/e. 

•  Patron  v,  Silva,  I  La.,  275. 

«  The  Isabella,  4  Rob.,  77;  Geipel  v.  Smith,  7  L.  K.,  Q.  B.,  404;  Adamson  v. 
Newcastle  St.  S.  Frt.  Ass.,  4  Q.  B.  D.,  462,  465 ;  The  Teutonia,  3  L.  R.,  A.  &  E., 
394;  4  id.,  P.  C,  171,  and  p.  jSo,  n.  2,  anfe, 

•  The  Teutonia,  3  L.  R.,  A.  &  E.,  394 ;  4  «</.,  P.  C,  171 ;  The  Express,  3  L.  R.,  A. 
&  E..  597  ;  ITie  San  Roman,  id.,  583 ;  5  L.  R.,  P.  C,  301  ;  The  Heinricb,  3  L.  R., 
A.  &  E..424,  505  ;  Pars,  on  Ship.,  vol.  I,  334. 

^  The  Shepherdess,  5  Rob.,  262;  The  Betsey,  i  C.  Rob,,  332;  The  Dispatch, 
I  Act.,  163 ;  Dalgleishz'.  Hodgson,  7  Bing.,  495  ;  Medeiros  v.  Hill,  id,  sup. ;  Naylor  v. 
Taylor.  9  B.  &  C,  718;  Harrattf.  Wise,  id.,  712  ;  The  Little  William,  i  Act.  Pr.,  141. 

«  The  Spes  &  The  Irene,  5  Rob.,  Ad.,  76  ;  The  Posten,  i  C.  Rob.,  33$,  n. ;  The  Viow 
Johanna.  2  C  Rob.,  109 ;  The  Neptunus,  Jd,,  no. 

^  Fitzsimmons  v.  Newport  Ins.  Co.,  4  Cranch,  185. 
"  See  Cases,  n.  7,  sup. 
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"Where  orders  have  been  given  for  goods  prior  to  the  existence 
of  a  blockade,  and  it  appeared  that  there  was  not  time  for  counter- 
manding the  shipment  after\yards,  the  court  has  held  the  owner 
of  the  cargo,  not  responsible  for  the  act  of  the  enemy's  shipper,  who 
might  have  an  interest,  in  sending  off  the*  goods,  in  direct  opposition 
to  the  interests  of  his  principal.  And  the  same  indulgence  has  been 
exercised,  where  there  was  no  knowledge  of  the  blockade  till  after 
the  ship  had  sailed,  and  the  master,  after  receiving  the  information, 
obstinately  persisted  in  going  on,  to  the  port  of  his  original  destina- 
tion."* But  ordinarily  the  owner  of  the  cargo  is  not  relieved  from 
the  penalty  attaching  to  the  ship.^  And  goods  laden  after  the 
declaration  of  war,  pr  the  order  in  Council  of  prohibition,  although 
purchased  of  a  neutral  before,  cannot  be  carried  without  risk  of 
confiscation.*  Where  a  neutral  master,  under  the  well-founded 
apprehension  of  hostilities,  wished  to  leave  the  port  in  ballast,  but 
was  compelled  by  the  regulations  of  the  enemy  to  take  a  cargo,  in 
order  to  obtain  a  clearance,  the  vessel  was  allowed  to  go  free,  and 
the  cargo  was  condemned.* 

If  a  blockade  be  formally  notified  to  a  nation,  all  the  citizens 
thereof  must  take  notice  of  it  at  their  peril*  But  in  insurance  cases 
this  rule  is  modified,  and  the  question  is  considered  one  of  fact 
for  the  jury  to  decide,  viz.,  whether  such  knowledge  could  reason- 
ably be  implied.® 

Public  notification  to  the  respective  governments  is  usual,  but  is 
not  necessary  to  the  legal  validity  of  the  blockaded  If  it  is  not 
notified,  the  blockade  comes  to  an  end,  if  it  is  accidentally  termi- 
nated in  fact,  as  by  the  presence  of  a  superior  force  of  the  enemy, 
but  not  if  it  is  merely  driven  off  by  a  storm  or  change  of  wind.* 
The  blockade  is  not  terminated  by  the  vessels  of  the  squadron 
being  temporarily  absent  in  chasing  suspicious  vessels.®  But  this 
chase  must  not  be  pursued  to  such  a  distance  as  to  interfere  with 
the  maintaining  of  the  blockade.*®  If  there  has  been  a  public 
notification,  it  amounts  to  a  notice  which  may  be  conclusive,  in 

•  The  Exchange,  Ed.,  43»  pe^  L<*-  Stowell. 

•  lb, ;  TheBvfield,  A/.,  188 ;  The  James  Cook,  /</.,  261  ;  The  Adonis,  5  C.  Rob., 
256,  259 ;  The  Alexander,  4  C.  Rob.,  93 ;  Baltazzi  v.  Ryder,  12  Moo.  P.  C.  C,  i68. 

»  The  Vrouw  JudiUj,  I  C.  Rob.,  152;  TheNeptunus,  2  /</.,  no;  The  Rolla,  6y</., 
371 ;  The  Byfield,  Ed.,  188. 

•  The  Drie  Vrienden,  i  Dods.,  269.  The  danger  of  seizure  and  confiscation  by  the 
enemy  must  be  immediate  and  pressinj^;.  That  the  mere  apprehension  of  possible  and 
remote  danger  ifviU  not  justify  parties  in  bringing  a  cargo  out  of  a  blockaded  port,  appears 
from  the  decision  of  the  Court  in  the  case  of  the  **Wasser  Hundt^"  /</.,  p.  270,  n. 
See  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404 ;  The  Teutonia,  3  L.  R.,  A.  &  E.,  394  5 
4  Id.,  P.  C,  171. 

»  The  Neptunus,  2  C.  Rob.,  no;  The  Welvaart  van  Pillaw,  2  /</.,  130;  The 
Posten,  I  C.  Rob.,  335,  n. ;  The  Vrow  Johanna,  2  C.  Rob.,  109  ;  The  Neptunus,  i  C. 
Rob.,  171 ;  but  see  The  Betsey,  i  C.  Rob.,  93  ;  The  Ostsee,  Spinks  Pr.  C,  174 ;  and 
as  to  a  notice  inaccurate  in  (act.  The  Henrick  &  Maria,  i  C.  Rob.,  146. 

•  Harratt  v.  Wise,  9  B.  &  C,  712 ;  Navlor  v.  Taylor,  /</.,  718 ;  The  Betsey,  i  C. 
Rol>-i  33^  >  The  Shepherdess,  5  C.  Rob.,  262. 

'  The  Neptunus,  a  C.  Rob.,  no;  The  Bark  Coosa,  i  Newb.,  Ad.,  393. 

•  The  Hoffnung,  6  C.  Rob.,  116  ;  The  Rolla,  id,,  364,  372. 

•  The  Eagle,  i  Act  Pr.,  65. 

^*  La  Melanie,  a  Dods.,  12a,  130. 
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Spite  of  personal  ignorance,^  and  the  blockade  primA  facie  is  pre- 
sumed to  continue,  until  it  is  repealed  by  similar  means.^ 

An  Act  of  Parliament,  or  of  the  sovereign  legislature  or  ruling 
power  of  the  country  of  the  owner  of  the  ship,  which  would  pre- 
vent his  carrying  out  the  contract,  and  which  was  passed  after  the 
making  of  the  contract,  and  was  not  then  in  the  contemplation  of 
the  parties,  would  wholly  excuse  performance  and  dissolve  the 
contract.  Although  a  man  by  apt  words  may  bind  himself,  that  it 
shall  rain  to-morrow  or  he  will  pay  damages,*  yet  if  he  cannot  act 
without  committing  an  illegality,  which  was  not  contemplated,  he 
is  discharged.*  And  the  promiser  is  also  ordinarily  discharged,  if 
the  act  becomes  impossible  by  an  act  of  God,  though  he  may,  if  he 
so  elect,  bind  himself  otherwise.*  But  where  both  parties  are 
aware,  at  the  time  of  making  the  contract,  that  a  total  impossibility 
may  arise,  or  the  promisee  is  aware  and  the  promiser  is  ignorant, 
the  promisee  cannot  afterwards  claim  performance  of  the  promiser.* 

Where  it  was  agreed  by  charter,  that  a  ship,  after  loading  dead 
weight  at  Malta  for  owner's  benefit,  should  proceed  to  a  Spanish 
port,  and  there  load  a  cargo  for  the  freighter,  the  charter  containing 
the  usual  proviso  of  excepted  perils,  and  "  all  and  every  other  the 
dangers  and  accidents  of  the  seas,  rivers  and  navigation,"  and  the 
vessel  was  loaded  at  Malta  with  military  stores  as  dead  weight,  and 
then  proceeded  to  Valentia  to  load,  but  was  prevented  loading  by 
the  Spanish  Government,  there  was  held  to  have  been  no  breach 
of  contract  on  the  part  of  the  shipowner.  On  the  arrival  of  the 
vessel  at  Valentia,  the  charterer's  agent  informed  the  charterer  that, 
by  the  law  of  Spain,  the  ship  would  not  be  allowed  to  load,  and 
would  be  liable  to  confiscation  for  having  munitions  of  war  on 
board.  An  effort  was  made  to  induce  the  Spanish  Government  to 
give  way,  but  the  permission  to  load  could  not  be  obtained,  and 
the  vessel  sailed  for  Gibraltar,  without  loading,  immediately  after 
her  arrival  at  Valentia.  This  was  the  breach  of  which  the  charterer 
complained,  and  for  which  he  sought  to  recover  damages.     The 

*  The  Neptunus,  2  C.  Rob.,  iio;  The  Hurtige  Hane,  3  C.  Rob.,  324,  328  ;  The 
Adelaide,  2  C.  Rob.,  ill,  n. ;  but  see,  as  to  mitigations  of  rule  when  ship  is  on  a  long 
voyage.  The  Betsey,  i  C.  Rob.,  334;  Dalgleish  v,  Hodgson,  7  Bing.,  495;  Naylor  v. 
Taylof ,  9  B.  &  C,  718 ;  Medeiros  v.  Hill,  8  Bing.,  231 ;  The  Helen,  I  L.  R.  A.  &  E.,  I  ; 
Geipelv.  Smith,  7  L.  R.,  Q.  B.,  404. 

*  Ib.^  The  Vrow  Johanna,   ib,  sup, 

'  Canham  v.  Barry,  24  L.  J.,  C.  P.,  106,  15  C.  B.,  619,  per  Maule,  J.,  Rol., 
Ab.  tit.  Cond.  L.,  vol  i,  p.  450. 

*  Baily  v,  De  Crespigny,  4  L.  R.,  Q.  B,,  i8o,  185,  per  Hannen,  J. ;  Ritchie  v, 
Atkinson,  10  East,  295  ;  Brewster  v,  Kitchin  or  Kitchell,  i  Salk.,  198  ;  Abb.  on  Ship., 
421. 

*  Rol.  Ab.,  vol.  I,  p.  4JO,  Condition  L.  ;  Shelley's  Case,  I  Rep.,  98a;  Bayne  v. 
Walker,  3  Dow.,  233;  Williams  v,  Lloyd,  Sir  W.  Jones,  1795  Howell  v.  Couphmd, 
I  Q.  B.  D.,  258  ;  Boast  v.  Firth,  4  L.  R.,  C.  P.,  I. 

^  Hall  V,  Wright,  £.  B.  &  £.,  749 ;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443;  Harris 
V.  Dreesman,  23  L.  J.,  Ex.,  210 ;  and  also  by  the  perishing  of  the  subject-matter  of  the 
contract,  Howell  v.  Coupland,  i  Q.  B.  D.,  258 ;  Taylor  v.  Caldwell,  32  L.  J.,  Q.  B. 
166,  3  B.  &  S.,  833;  Appleby  v,  Myers,  2  L.  R.,  C.  P.,  651  ;  Nugent ».  Smith,  I 
C.  P.  D.,  423  ;  The  King  v.  The  Commissioners  of  Sewers  for  Somerset,  8  T.  R.,  512; 
Boast  V,  Firth,  4  L.  R.,  C.  P.,  I ;  Walton  v.  Waterhouse,  2  Wm.  Saund.,  836 ;  and  see 
p.  386,  n.  ^  and  p.  410,  n.  3,  pott. 
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jury  found  that  the  charterer  knew,  when  the  charter-party  was 
entered  into,  that  the  dead  weight  to  be  taken  in  at  Malta  was 
military  stores  ;  and  further  that  he  also  knew  that  this  circumstance 
would  subject  the  ship  to  embargo,  and  would  prevent  the  loading  of 
other  cargo,  and  also  that  the  shipowner  became  aware  of  the 
Spanish  law  after  the  vessel  had  sailed  for  Malta.^ 

It  was  clear  that  the  shipowner  had  engaged  absolutely  to 
proceed  and  load,  and  upon  the  ordinary  rule  laid  down  in  Paradine 
V.  Jane,  so  frequently  cited  in  reference  to  this  species  of  contract, 
he  was  liable,*  viz., — 

^  That  when  the  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided  against  it  by  his 
contract.  .  .  Where  the  law  creates  a  duty  or  charge,  and  the  party  is 
disabled  to  perform  it  without  any  default  in  him,  and  hath  no  remedy  over, 
there  the  law  will  excuse  him.*" 

It  was  also  urged  that  this  was  not  an  inevitable  accident.  The 
court  decided  that  there  was  "a  joint  inability  to  perform  the 
charter-party,"  and  not  a  refusal  by  the  shipowner ; "  that  there  was  no 
warranty  that  the  dead  weight  should  be  such  as  to  allow  the  vessel 
to  be  loaded.'*  *  The  reasons  assigned  by  Brett,  J.,  elucidate  the 
judgment  It  was  intended  that  the  ship  should  load  military 
stores  at  Af  alta,  and  the  jury  have  found  that  the  plaintiff  (the 
charterer)  was  aware  of  this  intention.  When  the  ship  arrived  at 
Valentia  it  was  ready  to  load,  but  the  law  of  Spain  prevented 
the  loading.  "  Where  neither  party  is  ready  to  perform  his  under- 
taking, because  both  are  prevented  by  some  superior  power,  neither 
party  can  maintain  an  action  against  the  other."*  It  would 
certainly  seem,  that  the  fact  that  the  charterer  knew  that  the 
stores  could  not  be  unloaded,  and  were  prohibited,  would  of  itself 
disentitle  him  from  recovery,  the  contract  having  been  made  by 
him  with  a  knowledge  of  the  existing  facts,  and  that,  as  a  conse- 
quence, the  loading  of  the  cargo,  as  agreed,  at  Valentia  would  be 
hindered  and  prevented.  He  would  then  be  in  default,  in  which 
case,  upon  authority,  he  could  not  claim  damages.® 

It  has  been  pointed  out  that  an  embargo  has  been  declared  to  be 

*  Cunningham  v.  Dunn,  3  C.  P.  D.,  443. 

«  Hadley  v,  Clarke,  8  T.  R.,  267,  per  Lawrence,  J. ;  Gcipcl  t^.  Smith,  7  L.  R.,  Q.  B., 
404;  Hall  V,  Rawson,  27  L.  J.,  C.  P.,  189,  191 ;  River  Wear  Comm.  v,  Adamson,  2 
App.  C,  765  ;  Jackson V.  Union  Marine  Ins.  Co.,  10  L.  R.,  C  P.,  alp.  i39,perCleasby, 
B.;  Lloyd  r.  Guibert,  i  L.  R.,  Q.  B.,  at  p.  121 ;  The  Patria,  3  L.  R.,  A.  &  E., 
436,  461 ;  The  Teutonia,  «/.,  394;  The  Express,  id.,  597 ;  The  San  Roman,  iV/.,  583 ; 
5  L.  R.,  P.  C,  301. 

»  Aleyn,  27 ;  Hall  v.  Wright,  27  L.  J„  Q.  B.,  345 ;  E.  B.  &  E.,  746 ;  Rol.  Ab., 
vol.  I,  p.  450,  Condition  G;  Taylor  v.  Caldwell,  32  L.  J.,  Q.  B.,  164;  3  B.  &  S., 
826,  833  ;  Walton  v.  Waterhouse,  2  Wms.  Saund.,  826,  last  ed. 

*  Cunningham  v.  Dunn,  3  C.  P.  D.,  443,  447,  per  Bramwell,  J. 

»  lb,  at  p.  449  ;  Ford  v.  Cotesworth,  4  L.  R.,  Q.  B.,  127 ;  5  L.  R.,  Q.  B.,  544 ; 
Westcott  V.  Faigo,  61  N.  Y.,  542;  Cargo  ex  Galam,  i  Br.  &  L.,  167,  178;  Moss  v. 
Smith,  9  C.  B.,  94. 

*  Taylor  V.  Caldwell,  32  L.  J.,  Q.  B.,  166  ;  3  B.  &  S.,  826  ;  in  which  the  judgment 
mdicates  that  where  from  the  nature  of  the  contract  the  part]^  claiming  damages  must  have 
known  from  the  bqg[inning  it  could  not  be  fulfilled,  it  is  subject  to  the  implied  condition 
that  performance  is  excu^. 
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a  suspension  only  of  the  contract  of  carriage,  and  not  a  dissolution, 
as  being  in  its  nature  temporary,^  but  that  a  blockade  has  been 
accepted  as  a  rescission  of  the  contract  of  carriage,  as  not  being  in 
its  nature  temporary,  where  the  contract  was  wholly  executory.* 
The  courts  in  England  have  ordinarily  held,  that  the  capture  of  the 
vessel,  with  the  unlivery  of  the  cargo,  dissolved  and  terminated  the 
charter-party  or  contract  of  carriage.*  This  was  not  the  opinion  of 
Mr.  Justice  Story,  who  declared  it  an  "  inadmissible  assumption  " 
that  the  capture  dissolved  the  contract  of  affreightment,  and 
further  said,  "  In  my  humble  judgment,  it  would  be  a  most  mis- 
chievous doctrine  to  the  great  interests  of  commerce  and  navi- 
gation, that  a  mere  unlivery  of  cargo,  by  a  superior  force,  or  by 
the  order  of  a  court  of  prize,  should  operate  to  dissolve  a  contract 
made  between  mere  neutrals  ; "  *  and  it  has  been  decided  that  the 
capture  and  condemnation  of  a  chartered  ship,  and  sale  by  decree 
of  a  Vice- Ad.  Court,  do  not,  if  the  decree  is  reversed  by  the  Court  of 
Appeal,  although  more  than  three  years  have  elapsed,  dissolve  or 
rescind  the  charter,  but  the  shipowner  is  bound  to  his  performance.* 
Where  the  carrier  receives  goods  to  be  carried,  his  responsibility 
begins  from  his  acceptance,  as  has  been  pointed  out ;  ®  the  question  of 
what  amounts  to  a  complete  delivery  to  him  being  often,  in  fact,  of 
some  difficulty.  The  usual  rule  is,  that  there  is  no  complete  delivery 
until  the  goods  are  placed  within  the  custody  or  dominion  and  con- 
trol of  the  person  who  is  to  receive  them.^  If  the  carrier  or  master 
accept  the  goods,  with  a  direction  to  carry  them  in  a  particular 
way,  or  by  a  specified  route,  he  is  bound  to  obey  such  direction, 
and  if  he  performs  his  contract,  in  a  manner  different  from  his 
undertaking,  he  becomes  an  insurer  in  every  event,  and  cannot 
avail  himself  of  the  protection  afforded  by  the  exceptions  in  the 
bill  of  lading  or  charter-party.®  But  an  engagement  to  carry 
"  all  rail,"  or  *'  all  water,"  is  fulfilled  if  carried  by  either  mode,  as  far 

*  Hadley  v.  Clarke,  8  T.  R.,  259 ;  The  Newport,  «^.  in/ra  ;  Jackson  v.  The  Union 
Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  140,  citing  Kent's  Com.,  v.  3,  p.  346,  lothed.,  that  the 
blockade  of  the  port  of  discharge  dissolves  the  contract,  on  the  authority  of  The  Tutela, 
6  Rob  ,  177  ;  Scott ».  Libby,  2  Johns  (Am.),  336.      »  Geipel  v.  Smith,  7  L.  R„  Q.  B.,  404 

*  The  Racehorse,  3  Rob.,  loi ;  The  Martha, «/.,  io6,  n.  ;  The  Hoffnung,  6  Rob.,  231  ; 
The  Louisa,  i  Dods.,  317;  The  Wilelmina  Eleonora,  3  Rob.,  2^;  set  Beale  9. 
Thompson,  3  B.  &  P.,  405,  428;  Bergstrom  v.  Mills,  3  Esp.,  30;  Moorsoom  v, 
GreavfS,  2  Camp.,  627. 

*  The  Nathaniel  Hooper,  3  Sumner,  542,  556,  559;  Spafforl  ».  Dodge,  I4 
Mass.,  66.  *  The  Newport,  Swa.,  335;  Gosling  v.  Higging,  I  Camp.,  450; 
Spence  v.  Chodwick,  i6  L.  J ,  Q.  B.,  313 ;  10  Q.  B.,  517. 

*  Rule  I,  p.  351 ;  p.  360,  n.  3,  antf;  Fiagano  v.  Long,  4  B.  &  C,  219  ;  Cooke  v.  Wil- 
son, I  C.  B.  (N.  b.),  153  ;  Randleson  v.  Murray,  8  Ad.  &  E.,  109  ;  Robinson  v,  Dunmore, 
2B.  &  P.,  419;  Selway  v,  Holloway,  i  Ld.  Raym.,  46;  I  Bell  Com.,  5ed.,464^^ 

''  Meyerstein  v.  Barber,  2  L.  R.,  C.  P.,  38,  50,  perWilles,  J. ;  Cobban  v.Uowne, 

5  Esp.,  41  ;  Gattomo  v.  Adams,  12  C.  B.  (N.  S.),  560;  Sheridan  v.  New  Quay  Co., 
28  L.  J.,  C.  P.,  58 ;  4  C.  B.  (N.  S.),  618  ;  Fearon  v.  Bowers,  I  H.  Bl.,  364,  n. ;  The 
Western  Transport  Co.  v.  Hoyt,  69  N.  Y.  R.,  230. 

*  Rules  I  to  4,  pp.  351,  2,  anU;  Ellis  v.  Turner,  8  T.  R.,  531  ;  Davis  r.  Garrett, 

6  Bing.,  716;  Eraser  v.  The  Telegraph  Const.  Co.,  7  L.  R.,  Q.  B.,  566;  but  see  Morritt 
V.  N.  E.  KL  Co.,  I  Q.  B.  D.,  302 ;  Maghce  v.  The  Camden  &  Amboy  R.  Co.,  45 
N.  Y.  R.,  514,  522 ;  Hasting  z'.  Pepper,  11  Pick*,  41 ;  Dunseth  v.  Wade,  3  Scam.,  2$$  } 
Sleat  V.  Fagg,  5  B.  &  A.,  342. 
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as  practicable,  and  there  is  a  substantial  c6mpliance.^  The  carrier's 
obligation  is  to  maintain  his  ship  in  a  seaworthy  condition,^  the 
perils  excepted,  or  terminate  the  voyage  at  the  first  port,  and  he  also 
engages  (the  perils  excepted)  to  deliver  the  goods  on  being  paid  freight. 

What  amounts  to  a  delivery,  in  fact,  is  a  questipn  of  evidence 
and  intention.  Inasmuch  as  the  act  of  delivery,  where  there  is  an 
intention  to  deliver,  and  the  acceptance  by  the  authorised  consignee 
pr  his  agent  terminate  the  transit,  and  the  right  of  the  vendor  to 
stop  the  goods  for  his  unpaid  purchase  money,  the  act  of  delivery 
by  the  carrier,  like  that  of  delivery  to  him  at  the  commencement 
of  the  voyage,  is  a  frequent  and  fruitful  source  of  contest  and 
litigation.  Delivery  and  payment  of  freight,  under  an  ordinary 
bill  of  lading,  are  by  its  terms  made  concurrent  acts.*  Ordinarily, 
the  delivery  of  goods  to  a  vendee  or  consignee,  or  to  their  authorised 
agent,  or  to  the  holder  of  the  bill  of  lading,  who  is  to  keep  them  till 
he  receives  the  further  orders  of  the  actual  vendee,  puts  an  end  to  the 
transittts ;  and  any  exercise  of  an  act  of  absolute  ownership  by  the 
vendee,  upon  a  delivery,  actual  or  constructive,  is  sufficient  to  end 
the  vendor's  right.*  But  goods  left  at  a  warehouse  or  on  a  wharf, 
unappropriated,  are,  until  the  exercise  of  some  general  act  of  owner- 
ship by  the  consignee,  still  considered  in  transitu?  If  the  consignee 
uses  the  warehouse  of  the  carrier  as  his  own,  it  may  be  the  place  of 
final  delivery.® 

What  partial  delivery  may  be  considered  proof  of  an  intention 
to  wholly  deliver,  was  considered  at  length  in  the  Court  of  Exche- 
quer,'' in  a  case  which  modified  some  earlier  decisions  In  this  in- 
stance it  was  held  that  partial  delivery,  with  a  view  to  separation, 
operates  only  as  a  delivery  of  the  part  separated  ;  the  question,  as 
already  stated,  being  a  mixed  one  of  intention  and  fact  combined. 
The  lien  was  lost  on  the  part  delivered,  but  remained  on  that  which 
was  retained.     It  had  been  previously  laid  down  with  authority,* 

^  Machee  v.  The  Camden  &  Amboy  R.  Co.,  45  N.  Y.  R.,  514,  523 ;  Johnson  v. 
N.  Y.  Central  R.  Co.,  33  N.  Y.  R.,  610. 

«  Sieel  V.  State  Line  St.  S.  Co.,  3  App.  C,  84,  88;  Kopitoff  v,  Wilson,  i  Q.  B.  D., 
377 ;  Cohn  V.  Davidson,  2  Q.  B.  D.,  455,  461 ;  Lyon  v,  Mells,  5  East,  428;  Worms  v, 
blorey,  25  L.  J.,  Ex,  I,  n  Ex.,  427;  34  &  35  Vic,  c.  no,  s.  ii. 

•  Paynter  v.  James,  2  L.  R.,  C.  P.,  348  ;  Black  v.  Rose.  2  Moo.  P.  C.  C.  (N.  S.),  277  ; 
Exp.  Cooper,  in  rt  McLaren,  ii  Ch.  D.,  68;  Tate  v.  Meek,  8  Taunt.,  280,  and  pp. 
302,  n.  4 ;  303,  n.  6,  ante, 

•  Dixon  V.  Baldwen,  5  East,  175 ;  Wcntworlh  v,  Outhwaite,  10  M.  &  W.,  436 ; 
Leeds  v,  Wright,  3  B.  &  P.,  320  ;  Scott  v,  Peitit,  3  i/.,  469  ;  Allen  v,  Gripper,  2  Cr.  & 
J.,  218  ;  Rowe  v,  Pickford,  8  Taunt.,  83. 

•  Dodson  V.  Wentworth,  5  Scott  N.  R.,  821,  833  ;  Gricer.  Richardson,  3  App.  C,  319. 

•  Exp,  Cooper,  in  re  M'Laren,  ib.  sup, ;  Dixon  r.  Yates,  5  B.  &  Ad.,  313  ;  Simmons 
r.  Swift,  5  B.  &  C,  857 ;  Miles  v,  Gorton,  2  Cr  &  M.,  S04 ;  tn  re  Whitworih,  exp^ 
Gibbes,  I  Ch.  D„  loi  ;  Exp,  Bairow,  in  re  Worwiell,  6  Cn.  D.,  783 ;  Grice  v. 
Richardson,  3  App.  C,  319 ;  Exp,  Cooper,  ib  sup.  ;  distinguishing  cases  in  n.  8,  infr.  ; 
.fx/.Roseyear  China  Clay  Co.,  11  Ch.  D.,  560. 

'  Tanner  v.  Scovell,  14  M.  &  W.,  28 ;  Exp.  Cooper,  in  re  M'Laren,  ii  Ch.  D. ,  68 ; 
Hanson  v,  Meyer,  6  East,  614 ;  Lesassier  v.  The  Southwestern,  2  Woods  C.  C.  (Am  ).  35. 

®  Belts  V  Gibbins,  4  Nev.  &  M.,  64,  per  Taunt.,  J. ;  see  judgment  of  Pollock, 
C.B.,  in  Tanner  v.  Scovell,  14  M.  &  W.,  37 ;  Slubey  v.  Heyward,  2  H.  BL,  504 ; 
Hammond  v,  Anderson,  I  B.  &  P.,  N.  R.,  69;  Jones  v.  Jones,  8  M.  &  W.,  431  ; 
Banney  v.  Pcmiti,  4  B.  &  Ad.,  571 ;  i  Nev.  &  M.,  229  ;  and  ace  also  Exp.  Cooptr  mrt 
M'LaieOy  11  Ch.  D.»  68 ;  remarkf-oa  Slabey  v»  Heywaid  axkl  Jones  9.  Jones,  m/. 
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that  "  a  partial  delivery  is  a  delivery  of  the  whole,  unless  circum- 
stances show  that  it  is  not  so  meant"  But  this  view  of  the  law 
was  in  effect  overruled,  and  a  separation  by  the  receiver,  as  dis- 
tinguished from  a  performance  of  the  same  act  by  the  deliverer  of 
the  goods,  was  held  practically  not  to  alter  the  case.*  And  the 
question  whether  the  act  of  sampling  by  the  receiver  would  amount 
to  a  constructive  possession,  even  if  done  with  the  intention  of 
taking  possession,  was  considered  in  a  prior  case  in  the  same  court ; 
and  in  the  same  case  the  question  of  what  notice  is  sufficient  to 
terminate  the  implied  transit  was  also  discussed.' 

As  to  the  fulfilment,  in  fact,  of  an  intention  to  deliver  so  as  to 
deprive  the  vendor  of  his  right  to  stop  in  transitu^  various  cases 
may  be  cited.  A  shipment  **  free  on  board,"  with  a  bill  of  lading 
handed  to  the  vendee,  endorsed  in  blank  unto  order  or  assigns,  in 
exchange  for  an  acceptance  for  the  price,  will  not  necessarily  termi- 
nate the  right' 

And  a  shipment  "  at  the  risk  "  of  the  consignee  in  the  vendor's 
own  chartered  ship,  bound  for  certain  ports  for  orders,  and  remit- 
tance of  invoice  and  bill  of  lading  and  charter-party  to  the  vendee, 
indorsed  to  order,  was  held  not  to  terminate  the  vendor's  right* 
But  a  delivery  to  a  ship  of  the  vendee,  engaged  as  a  general  trader, 
although  three  of  the  bills  of  lading  were  retained  by  the  vendor, 
the  other  beincf  given  to  the  master,  was  held  a  termination 
of  the  transitusj  h\xt  a  delivery  at  a  railway  station  was  held  not* 

As  to  what  delivery,  in  fact,  will  end  the  carrier's  liability,  must 
depend  on  the  facilities  of  the  port,  or  the  custom  of  particular 
places,  and  the  usage  of  particular  tradesJ  The  deliveree  is  en- 
titled to  the  entire  dominion,  actual  or  constructive,  over  the  goods  ; 
but  it  has  been  held  that  delivery  at  a  wharf  in  London  discharges 
the  master  of  a  foreign  ship.®  But  a  hoyman  who  brings  goods 
from  an  outport  into  the  port  of  London  is  not  discharged  by  land- 
ing them  at  the  usual  wharf,  and  is  bound  to  take  care  and  send 
them  on  by  land  to  the  place  of  consignment*    And,  by  the  custom 

'  Jones  t/.  Jones,  8  M.  &  W.,  431 ;  Wentworlh  v,  Outhwaite,  10  M.  {^  W.,  436; 
Whitehead  v,  Anderson,  9  M,  &  W.,  5i8  ;  see  p.  391,  n.  8,  ante, 

*  Fosters.  Frampton,  6  B.  &  C,  107  ;  EUis  v.  Hpnt,  3  T.  R.,  464 ;  Jonet  r,  Jonet, 
supra ;  Whitehead  v,  Anderson,  sn^ ;  Miles  v,  Gorton,  2  C.  &  M.f  504 ;  Dixon  v, 
Yates,  5  B.  &  Ad.,  313  ;  2  Nev.  &  M.,  177 ;  Bunney  v,  Poynti,  4  B.  &  Ad.,  571. 

>  Bemdtson  v,  Strang,  4  L.  R.,  £a.,  481  ;  3  L.  R.,  Ch.,  588;  Mirabito  v.  Imp. 
Ottoman  Bank,  3  Ex.  D.,  164 ;  Og^r-  Shnter,  i  C.  P.  D.,  47. 

*  Fraser  v.  Wilt,  7  L.  R.,  Eq.,  64 ;  Exp.  Barrow,  in  re  Worsdell,  6  Ch.  P.,  783  ; 
The  Marie  Joseph,  i  L.  R.,  P.  C,  219. 

»  Schotsmans  r.  L.  &  Y.  Rl.  Ca,  I  L.  R.,  Eq.,  349 ;  2  L.  R.,  Ch.,  332. 

*  Bolton  V  Lancashire  &  Yoikshire  Rl.  Co.,  i  L.  R.,  C.  P.,  431 ;  Coventry  »• 
Gladstone,  6  L.  R.,  Eq.,  44  ;  Rodger  v,  Comptoir  d'Escompte  de  Paris,  2  L.  R.,  P.  C, 
393 ;   Shepherd   v,    Harrison,   38  L.  J.,    Q.  B.,  loj ;   Re  Whitworth,   exp,    Gibbe% 

1  Ch.  D.,  loi  ;  Exp,  Cooper,  in  re  M'JLajren,  11  Ch.  D.,  68. 

^  Gatlifle  v.  Bourne,  4  Bing.  N.  C,  314;  Petrocochino  v,  Bott,  9  L.  R.,  C.  P., 
355  ;  St.  Ship  Norden  v.  Dempsey,  i  C.  P.  D,,  654;  Exp,  Cooper,  in  r^  McLaren,  11 
Ch.  D.,  68. 

®  Hyde  v.  Trent  &  Mersey  Navig.  Co.,  5  T.  R.,  389,  397 ;  Meyerstein  v.  Barber, 

2  L.  R.,  C.  P.,  so  ;  The  Felix,  2  L.  R.,  A.  &  £.,  273 ;  Syeds  v.  Hay,  4  T.  R.,  26a 

»  Warden  r.  Mourillyan,  2  Esp.,  693  ;  The  Western  Transp.  Co.  r.  Hoyt,  69  N.  Y.  R., 
230. 
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of  the  River  Thames,  the  carrier's  responsibility  extends  to  the 
loading  of  the  goods  in  lighters  when  such  a  mode  of  discharge  is 
adopted,  or  is  necessary,  and  the  obligation  can  only  be  avoided  by 
consent  of  the  consignee.* 

But  the  loading  into  the  lighters  terminates  the  delivery,  and  the 
carrier  is  not  responsible  for  any  mishaps  which  may  occur  after- 
wards, or  in  the  removal  by  the  lighters  of  the  goods.*  But  the 
delivery  must  be  of  the  whole  quantity  shipped.'  It  has  been  held 
in  cases  of  land  carriage  that  the  carrier  is  bound  to  make  personal 
tender  or  delivery  of  the  goods,  unless  there  is  some  custom  of 
trade  or  contract  to  the  contrary.*  But  the  judges  were  not  agreed 
on  this  point.  The  carrier  by  water  is  bound  to  give  notice  of  the 
arrival  of  the  goods  within  a  reasonable  time,  unless  there  is  some 
well-established  custom  to  dispense  with  notice.*  If  the  consignee 
refuses  to  receive  at  a  certain  wharf,  and  gives  notice  to  the  carrier 
not  to  deliver  there,  the  direction  must  be  followed,  and  is  binding  ; 
and  although  the  ship  be  moored  at  a  particular  wharf,  the  owner 
of  the  wharf  cannot  insist  on  the  goods  being  landed  there,  as 
against  the  wishes  of  the  consignee.® 

The  liability  of  the  carrier  to  deliver,  where  such  liability  exists, 
may  be  modified  by  general  usage  and  custom,  or  even  by  the 
carrier's  own  particular  usage,  if  understood  and  known  by  the 
other  party,  and  by  express  contract;  and,  in  the  absence  of 
express  contract,  the  limits  of  delivery  may  also  be  determined  by 
local  usage.''  And  it  was  permitted  to  a  common  carrier  to  prove 
a  usage,  in  a  particular  locality,  that  the  consignees  of  goods  should 
furnish  stands  or  wooden  supports  for  the  unlivery  of  heavy  goods 
from  waggons  to  the  premises  of  the  consignee,  such  usage  being 
known  by  both  parties.*  And  ordinarily  the  transit  is  not  at  an 
end  until  the  goods  are  safely  delivered  ;  but  the  place  and  manner 
of  delivery  may  always  be  varied,  with  the  assent  of  the  owner  of 
the  property,  and,  if  he  interferes  to  control  or  direct  in  the  matter, 
he  assumes  the  responsibility.*  In  establishing  a  local  usage  to 
modify  the  ordinary  liability  of  the  carrier  in  delivering,  it  must  be 
so  reasonable,  "long-established,  uniform,  and  notorious"  as  to 
justify  the  presumption  that  both  parties  knew  it.*®  And  the  rule  in 
America  is  the  ss^me  as  in  England,  that  there  can  be  no  complete 

*  Catley  v.  Wintringham,  Peake,  150.  The  master  must  watch  the  goods  in  the 
lighter  till  it  is  loaded,  hy  the  custom  of  the  Thames  ;  I^. 

*  Robinson  v.  Turpin,  cited  Abb.  on  Ship.,  250. 

»  Bradley  r.  Dunipace,  32  L.  J., Ex., 22  ;  but  see  Exp,  Cooper  re  M'Laren,  1 1  Ch.D.,68. 

*  Hyde  v.  Trent  Navig.  Ca,  5  T.  R.,  389  ;  Duff  v.  Budd,  3  B.  &  B.,  177,  6  Moore, 
469  ;  Bodenhaqi  v.  Bennett,  4  Price,  34 ;  Birkett  v.  Willan,  2  B.  &  Aid.,  356  ;  Gamett 
r.  Willan,  5  B.  &  A.,  58  ;  Stephenson  r.  Hart,  4  Bing.,  476. 

*  Gatliffe  v.  Bourne,  4  Bing.  N.  C,  314,  33© ;  3  M.  &  G.,  643. 

*  Syeds  v.  Hay,  4 T.  R.,  260 ;  The  Felix,  2  L.  R.,  A.  &  E.,  273  ;  Kell  v.  Anderson, 
10  M.  &  W.,  498;  St.  Ship.  Co.  ♦*  Norden  "  v.  Dempsey,  I  C.  P.  D.,  654. 

'  Barnes  r.  Foley,  5  Burr.,  271 1 ;  Gibson  v.  Culver,  17  Wend.  (Am.),  305  ;  Farmers' 
8c  Mechanics'  Bank  v.  Champlain  Transp.  Co.,  23  Vt.  (Am.),  186. 

*  Loveland  v.  Burke,  120  Mass.  (Am.),  139. 

'Lewis  V.  Western  Railroad  Co.,  52  Mass.  (Am.)  ;  Loveland  v.  Burke,  supra. 
-     '«  Loveland  v.  Burke,  ft/,,  142  ;  Farmers'  &  Mech.  Bnk.  v,  Champlain  Transport  Co., 
18  Vt.,  131  ;  23  Vt.,  186. 
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delivery  of  goods,  apart  from  usage,  until  they  are  placed  within 
the  dominion  and  control  of  the  person  who  is  to  receive  them.* 
The  manner  of  delivering,  and  the  consequent  end  of  the  carrier's 
responsibility,  must  depend  on  the  facilities  of  the  port  or  place  of 
delivery,  or  the  custom  of  that  port  or  place,  and  the  usage  of  the 
particular  trade.^  Different  usages  exist  also  as  to  the  places  of 
unloading,  which  govern  the  act  of  delivery,  and  modify  the  con- 
tract.' And  in  certain  ports  statutory  regulations  and  bye-laws 
determine  the  mode,  time,  and  place  of  unloading,  if  it  is  not  pre- 
scribed by  the  charter-party,  and  are  annexed  to  that  document  and 
the  bill  of  lading,  when  the  carriage  is  upon  their  terms.* 

Where  the  consignee  refuses  to  receive  or  accept  delivery  of  the 
goods,  or  cannot  be  found  by  reason  of  change  of  address  or  other 
causes,  the  carrier  becomes  an  involuntary  bailee  and  warehouseman 
of  the  goods  by  necessity.  If,  expressly  or  impliedly,  the  owner  of 
the  goods  request  the  carrier  to  allow  them  to  remain  with  him,  his 
contract  of  carriage  having  been  duly  performed,  such  arrangement 
is  in  the  nature  of  a  new  contract,  with  different  responsibilities. 
Thus,  where  goods  are  warehoused  in  default  of  the  consignee,  or 
upon  request,  the  warehouseman  is  not  liable  for  loss  by  fire  as  he 
would  be  in  his  capacity  of  carrier  ;  his  liabilities  are  then  only  the 
same  presumedly  as  an  ordinary  depositee.*  But  the  carrier  must 
keep  the  goods  a  reasonable  time  on  his  liability  as  a  carrier,  and 
make  reasonable  efforts  to  discover  the  consignee,  or  his  address,  if 
it  has  been  changed.®  And  if  the  carrier  undertake,  for  additional 
hire,  to  take  care  of  the  goods  at  the  wharf  where  they  are  landed, 
there  is  no  ground  for  supposing  that  the  responsibility  as  carrier  is 
ended,  or  the  liability  has  been  changed,  being  part  of  the  same  con- 
tract, and  paid  for  by  the  same  reward.  Thus,  under  these  circum- 
stances, the  carrier  was  held  liable  for  the  consequences  of  an  acci- 
dental fire  which  happened  while  the  goods  were  under  his  custody 
at  the  wharf."'^  But  where  the  relationship  of  carrier  is  ended,  and 
a  new  contract  entered  upon  by  the  carrier  as  a  bailee  or  depositee 

>  Mcycrstein  v.  Barber,  2  L.  R.,  C.  P.,  38,  50,  per  Willes,  J. ;  The  Western  Transport 
Co.  V,  Ho>t,  69  N.  Y.  R.,  230. 

*  Gatliffe  v.  Bourne,  4  Bing.  N.  C,  314;  5  Scott,  667;  11  CI.  &  F.,  45  ;  Petro- 
cochino  v,  Bott,  9  L.  R.,  C.  P.,  355  ;  St.  Ship  Co.  *•  Noiden'*».  Derapsey,  i  C.  P.  D., 
654  ;  Waugh  v.  Morris,  8  L.  R.,  Q.  B.,  202 ;  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134 ;  The 
Teutonia,  4  L.  R.,  P.  C,  171. 

.      '  Catley  «;.  Wintringham,  Peake,  150 ;  Steam  Ship  Co.  "  Norden  "  r.  Dempsey,  supra, 

*  Taylor  v.  Clay,  9  Q.  B.,  713 ;  Leidemann  v,  Schultz,  14  C.  B.,  38 ;  Hudson  v, 
Ede,  2  L.  R.,  Q.  B.,  566  ;  3  id.,  412. 

»  Cairns  v,  Robins,  8  M.  &  W.,  258,  per  Lord  Abinger,  C.B. ;  Heugh  r.  L.  &  N. 
W.  RL,  5  L.  R.,  Ex.,  51  ;  39  L.  J.,  Ex.,  48 ;  Great  Northern  Rl.  Co.  v,  Swaffield, 
9  L.  R.,  Ex.,  132;  43  L.  J.,  Ex.,  89;  in  re  Webb,  8  Taunt,  443;  2  Moore,  500; 
Richardson  v,  Goss,  3  Bos.  &  P.,  119;  Crouch  v,  Gt.   W.  Ry.  Co.,  27  L.  J.,  Ex., 

t^5 ;  3  H.  &  N.,  183;  Hudson  v.  Baxendale,  27  L.  J.,   Ex.,   93  ;  2  H.  &  N.,  575  ; 
colt  V.  Pettit,  3  B.  &  P.,  472 ;  Dixon  v,  Baldwen,  5  East,  175 ;  Parsons  v.  Hardy,  14 
Wend.  (Am.),  215. 

«  Hyde  v,  Trent  Navig.  Co.,  5  T.  R.,  389 ;  Shepherd  v,  Bristol  &  Exeter  Rl.  Co., 
L.  Rm  Ex.,  189;  37  L.  J.,  Ex.,  113;  Hudson  v.  Baxendale,  2  H.,  &  N.,  575  ;  Taff 
ale  Rl.  Co.  v,  Giles,  2  E.  &  B.,  822  ;  Bourne  v.  Gatliff,  m/r. 
'  Bourne  v,  GatliflFe,  4  Bing.  N.  C,  314 ;  7  M.  &  Gr.,  850 ;  3  Sco.  N.  R.,  I,  816 ; 
8  Scott,  N.  R.,  604 ;  u  CL  &  F.  45  ;  The  Teutonia,  4  L.  R.,  P.  C,  171 ;  Caigo  c« 
Arg08,  5  L.  R.,  P.  C  134 ;  Waugh  v.  Monis,  8  L.  R.,  Q.  B.,  J02, 
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only,  It  would  seem  that  the  liability  is  only  for  gross  negligence.^ 
And  if  such  relationship  is  compulsory  from  some  cause,  the  ship- 
owner must  make  reasonable  efforts  to  determine  the  bailment,  as 
he  cannot  keep  the  goods  for  an  unlimited  time  and  then  sue  for 
damages.*  And  he  is  not  liable  for  misdelivery,  if  in  making  such 
delivery  he  has  followed  the  usual  course  of  business.' 

On  the  term  in  a  charter-party, "  discharging  dock  to  be  ordered 
on  arrival  of  steamer  at  Liverpool,"  it  was  held  that  evidence  might 
be  given  to  show  what  spot  for  unloading  was,  by  the  usage  of  the 
port,  the  place  of  arrival  and  for  delivery.  Two  questions  were 
allowed  to  go  to  the  jury,  viz.,  that  in  the  timber  trade  a  particular 
berth  was  the  place  of  arrival  and  discharge,  and  that  no  demurrage 
was  by  usage  of  the  trade  claimed  until  the  ship  had  so  arrived.* 
Where  the  charterer  requires  the  goods  to  be  delivered  at  some 
place  which  would  be  impossible  without  committing  an  illegal  act, 
and  the  goods  are  carried,  but  cannot  for  such  reason  be  delivered, 
the  master  may  charge  the  delay  so  occasioned,  and  the  freight 
backy  to  the  shipper.  And  where  no  application  for  delivery  is 
made,  the  captain  may  land  and  warehouse  the  cargo  at  the  expense 
of  the  merchant ;  and  where  that  is  forbidden  by  the  port  autho- 
rities (the  cargo  being  dangerous),  he  may  take  it  to  some  place, 
which  in  his  discretion  is  most  convenient  for  the  merchant,  and 
charge  the  back  freight  and  expenses.  The  demurrage  caused  by 
delay  in  making  ineffectual  attempts  to  land  at  neighbouring  ports 
is  not  allowed,  but  the  item  is  considered  as  part  of  the  expenses  of 
the  voyage.* 

The  transfer  of  a  delivery  order  to  the  vendee®  from  the  vendor, 
or  to  the  warehousemen  or  wharfinger  in  whose  care  the  goods  are 
placed,  was  in  early  cases  held  to  amount  to  a  good  delivery,  when 
coupled  with  a  transfer  of  the  goods  in  the  book  of  the  wharfinger 
to  the  purchaser.''  The  mere  endorsement  and  delivery,  of  an  order 
to  receive  the  goods,  to  the  vendee,  was  held  a  good  delivery  under 
the  17th  s.  of  the  St.  of  Frauds.*  But  the  receipt  of  a  delivery  order  for 
wine  addressed  to  the  L.  Dock  Co.  by  the  vendee  was  held  to  be  no 
"  acceptance  "  within  the  same  section,  until  the  Dock  Co.  accepted 
the  order  for  delivery,  and  thereby  assented  to  hold  the  wine  as  the 
agents  of  the  vendee.®     But  where  goods  were  arriving  by  sea,  the 


*  Hcugh  ».  L.  &  N.  West.  Ry.  Co.,  5  L.  R.,  Ex.,  51  ;  Gt.  North.  Ry.  v.  Swafficld, 
^  L.  R.,  Ex.,  132.  138  ;  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134 ;  3  L.  R.,  A.  &  E.,  568; 
Patscheidcr  v.Xit,  West.  Ry.  Co.,  3  Ex.  D.,  153;  Beauchamp  v.  Powley,  i  M.  &  Rob., 


9  L.  R.,  Ex.,  132.  138  ;  Cargo  ex  Argos,  5  L.  R.,  P.  C,  134 ;  3  L.  R.,  A.  &  E.,  568; 
Patscheidcr  v.Xit,  West.  Ry.  Co.,  3  Ex.  D.,  153;  Beauchamp  v.  Powley,  i  M.  &  "  ' 
38  5  Shiells  V.  Blackbome,  I  H.  Bl.,  58 ;  Mofifalt  r.  Bateman,  3  L.  R.,  P.  C,  115 


»  Erichsen  v,  Barkworth,  28  L.  J.,  Ex.,  95 ;  27  L.  J.,  Ex.,  472  ;  3  H.  &  N.,  900 ; 
Mors-Le-Blanch  v,  Wilson,  8  L.  R.,  C  P.,  227. 

»  McKean  v.  Mclvor,  6  L.  R.,  Ex. ,  36 ;  The  Great  Northern  Rl.  Co.  v.  Taylor, 
I  L.  R..  C.  P.,  385  ;  35  L.  J.,  C.  P.,  210. 

*  The  St.  Ship  Co.  **  Norden"  z;.  Dempsey,  I  C.  P.  D.,  654;  and  see  Davies  v. 
McVeagh,  4  Ex.  D.,  265. 

»  The  Cargo  ex  Argos,  ib,  sup.  ;  Gt.  North.  Ry.  Co.  v.  Swaffield,  9  L.  R.,  Ex.,  132, 
138 ;  Waugh  v.  Morris,  8  L.  R.,  Q.  B.,  202  ;  The  Teutonia,  4  L.  R.,  P.  C,  171. 

*  Searle  v.  Keeves,  2  Esp.,  598 ;  Tucker  v.  Ruston,  2  C.  &  P.,  86. 
^  Harman  v,  Anderson,  2  Camp.,  243. 

*  Searle  v.  Keeves,  id.  su^.  *  Bentall  9.  Bum,  3  6.  &  C,  423. 
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presentation  of  the  shipping-note,  which  was  not  endorsible,  and  a 
delivery  order  was  held  not  sufficient  to  end  the  transituSy  and 
amount  to  a  delivery,  in  the  absence  of  the  bill  of  lading.*  And  where 
anything  has  to  be  done  for  the  purpose  of  ascertaining  the  identity 
or  the  quantity  of  goods,  or  their  detachment  from  a  bulk-quantity, 
the  property  does  not  pass  to  the  vendee.*  But  if  the  identity  and 
quantity  are  ascertained,  as  where  the  oats  are  in  a  particular  bin, 
which  contains  nothing  else,  and  no  weighing  or  separation  is 
necessary,  and  the  weighing  is  only  for  the  satisfaction  of  the 
buyer,  the  property  is  transferred.*  Where  there  is  a  sale  of  goods 
generally,  no  property  passes  in  them  till  delivery,  because  until 
then  the  very  goods  are  not  ascertained.*  But  where  the  ware- 
house-keeper, being  himself  the  vendor,  transfers  the  goods  to  the 
name  of  a  purchaser,  or  acknowledges  the  title  of  a  purchaser,  and 
that  the  right  to  the  property  and  possession  has  passed,  he  is 
estopped  from  setting  up  his  lien,  analogous  to  that  of  a  stoppage 
in  transitu  for  his  unpaid  purchase  money.*  But  not  if  the  transfer 
is  made  as  the  result  of  a  false  pretence  or  fraud  ;  and  a  person  who 
becomes  bond  fide  the  pawnee  of  goods,  with  no  better  indicia  of 
title  than  a  delivery  order  from  a  pawner  who  so  derives  his  title, 
has  no  answer  in  trover  to  the  true  owner.* 

The  retention  of  the  goods,  as  the  vendor's,  in  the  vendor's  ware- 
house was  held  to  be  determined  by  his  acceptance  of  rent  from 
the  vendee  for  the  goods,  which  amounted  to  a  delivery  to  the 
vendee.^  And  a  delivery  order  given  to  a  warehouseman  and 
wharfinger,  with  a  transfer  of  the  goods  in  the  wharfinger's  or 
warehouseman's  book,  was  held  a  delivery .•  But  the  assent  of  the 
London  Dock  Company  was  held  necessary  to  complete  the  deli- 
very of  wine  in  the  Company's  warehouses,  so  as  to  make  a  valid 
acceptance  under  the  statute  of  frauds.*  But  where  the  assent  of 
the  warehouseman  is  given,  and  he  holds  the  wine  for  the  buyer 
without  the  transfer  in  the  books,  it  is  sufficient ;  *^  and  if  he  has  so 
signified  his  assent,  the  property  vests  and  the  order  is  binding  on 
the  warehouseman,  and  he  is  entitled  to  refuse  a  second  delivery 
order  for  the  same  goods,  except  as  subject  to  the  claim  of  that 

*  Akennan  r.  Humphrey,  i  C.  &  P.,  53.  Nor  is  it  a  negotiable  instnimeDt; 
Dixon  V,  Bovill,  3  Macq,  p.  I  ;  but  see  40  &  41  Vic,  c.  39,  s.  5. 

*  Busk  V,  Davis,,  2  M.  &  S.,  397;  Withers  v,  Lyss,  4  Camp.,  237.  If  the  acts  of 
weighing  or  measuring  are  essential  or  preliminary,  they  render  tne  transfer  conditicHial ; 
Shepley  v,  Davis,  5  Taunt.,  617  ;  Hanson  v,  Meyer,  6  East,  614. 

*  Swanwick  v.  Sothem,  9  A.  &  E.,  895  ;  1  P.  &  D.,  648 ;  Godts  v.  Rose,  17 C.  B.,  229. 

*  Dixon  V,  Yates,  5  B.  &  Ad.,  313,  340,  per  Parke,  B. ;  Godts  r.  Rose,  ib,  u^.,  at 
p.  238,  perWilles,  J. 

^  Pearson  v,  Dawson,  E.  B.  &  E^,  448^ 

*  Kin^ford  v.  Merry,  25  L.  J.,  Ex.,  i66 ;  26  id.,  83  ;  I  H.  &  N.,  503 ;  II  Ex.,  577 
Pease  v.  Gloahec,  I  L.  R.,  P.  C,  219. 

'  Hurry  v.  Mangles,  l  Camp.,  452  ;  Whitehouse  t'.  Frost,  12  East,  614. 

*  Harman  v,  Anderson,  2  Camp.,  243  ;  Searle  v,  Kecves,  2  Esp.,  598 ;  Tucker  a 
Ruston,  2  C.  &  P.,  86;  Stonard  z/.  Dunkin,  2  Camp.,  344;  Hammond  v.  Anderson, 
I  B.  &  P.,  N.  R.,  69. 

*  Bentall  v.  Bum,  3  B.'  &  C,  423;  Farina  v.  Home,  16  M.  &  W.,  119. 

o  Tucker  v,  Ruston,  2  C.  &  P.,  86;  Searle  v.  Keeves,  2  Esp.,  598;  Lucas  ». 
Dorrien,  7  Taunt.,  278 ;  Pearson  v.  Dawson,  K  B.  &  E ,  448,  456. 
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first  received.^  But  it  would  be  otherwise  where  goods  are  arriving 
by  sea  ;  a  delivery  order,  with  a  shipping-note,  presented  by  an 
agent  of  the  consignee,  was  held  insufficient  to  vest  the  property 
in  the  consignee  in  the  absence  of  the  bill  of  lading.* 

And  to  determine  the  vesting  of  the  property  in  the  vendee, 
the  mere  receipt  of  the  delivery  order  by  a  wharfinger  or  carrier, 
without  his  express  assent,  is  not  sufficient ;  there  must  be  some 
formal  act  equivalent  to  a  delivery- up  of  possession  by  the  vendor, 
and  to  a  consent  by  the  intermediate  agent  to  hold  the  property 
on  account  of  the  vendee.*  Thus,  where  goods  were  WL-ehoused 
for  a  vendor,  and  a  delivery  order  was  given  to  a  vendee,  and  by 
him  re-transferred,  and  the  agent  of  the  vendor  weighed  and  in- 
voiced the  goods  for  delivery,  the  right  of  stoppage  was  not  deter- 
mined. There  had  been  no  change  of  possession.  The  delivery 
order  had  not  been  recognised,  assented  to,  or  acted  on  by  the 
warehouseman,  and  there  had  been  no  delivery  of  the  goods  in 
fact.*  But  where  a  wharfinger,  at  the  instance  of  the  vendor,  had 
assented  to  hold  the  goods  for  the  vendee,  and  had  given  a  transfer 
order  to  the  vendee  to  which  he  was  not  honestly  entitled,  no  property 
passed.  If  the  transfer  order  had  been  given  to  the  buyer,  and  the 
wharfinger  had  then  assented  to  a  specific  appropriation  of  the  quan^ 
tity  named  in  it  to  the  buyer,  the  case  would  have  been  otherwise.* 

Where  a  vendor  and  warehouse  keeper  placed  the  name  of  a 
vendee,  who  had  bought  from  him,  against  the  entry  of  the  specified 
goods  in  his  sale-book,  and  acted  on  delivery  orders  given  by  a  sub- 
vendee  for  part  of  the  goods,  it  was  held,  on  the  insolvency  of  the 
vendee,  that  the  vendor  had  lost  his  right  to  stop  the  residue  of 
the  goods,  as  against  the  sub-vendee :  he  had,  by  accepting  the 
delivery  orders,  become  the  agent  of  the  sub-vendee,  and  had 
recognised  his  claim  to  the  absolute  property  and  possession.* 

And  where  the  chief  officer  of  customs  received  goods  consigned 
to  A,  and  warehoused  them  for  A,  and  A  pledged  them  with  B, 
which  pledge  the  chief  officer  of  customs  acknowleged  by  making 
the  entry  in  his  book  subject  to  B's  order,  and  wrote  "  accepted" 
across  the  transfer  note  to  B.,  the  goods  were  transferred,  as  to 
the  purposes  of  mortgage  and  pledge,  to  B,  and  it  was  held  that 
there  was  a  valid  constructive  delivery,  effectual  against  a  seizure 
under  z,fi.fa.  by  a  creditor  of  A.^ 

It  would  appear  that  the  Rway.  &  Canal  Traffic  Act  of  1854," 
although  apparently,  was  not  really  limited  to  traffic  on  railways 
and  canals.    Subsequent  Acts®  have   extended  its  operation  to 

*  MelUngz^.  Kelshaw,  i  Cr.  &  J.,  184 

*  Akerman  v,  Humphrey,  i  C.  &  P.,  53  ;  Jcnkyns  v.  Usbome,  7  M.  &  G.,  678. 

»  Whitehead  v,  AndcrsoD,  9  M.  &  W.,  518;  Exp.  Rosevear  Clay  Co.,   11  Ch.  D., 
560 ;  Bemdtson  v.  Strang,  3  L.  R.,  Ch.,  588;  Exp,  Cooper,  ii  Ch.  D.,  68. 

*  M'Ewan  v.  Smith,  2  H.  of  L.  Cas.,  309. 

»  Godts  V.  Rose,  17  C.  B.,  229 ;  Kingsford  v,  Meny,  26  L.  J.,  Ex.,  83  ;  25  i</.,  166 ; 
I  H.  &  N.,  503. 

*  Pearson  v.  Dawson,  E.  B.  &  E.,  448. 

'  Young  V.  Lambert,  3  L.  R.,  P.  C,  142.  •  17  &  i8  Vic,  c.  31. 

*  Railway  Clauses  Act,  26  &  27  Vic,  c.  92,  s.  31 ;  Regulation  of  Railways  Act,  1868, 
31  &  32  Vic.,  c  Ii9«  8.  16. 
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Steam-vessels  owned  or  worked  by  railway  companies,  and  the 
traffic  carried  on  by  such  vessels.  The  Act  of  1871*  extended 
still  further  the  incidence  of  the  prior  Acts,  and  provided  that 
when  a  railway  company,  under  a  contract  to  carry  persons,  animals, 
or  goods  by  sea,  procured  them  to  be  carried  in  a  vessel  not 
belonging  to  the  company,  it  shall  be  answerable  for  loss  of  life  or 
personal  injury,  or  for  damage  to  the  animals  or  goods,  as  it  would 
have  been  answerable  if  the  vessel  had  belonged  to  the  company.* 

Under  the  provisions  of  these  Acts,  the  shipper  of  cattle  from 
Dublin,  to  be  carried  by  water  and  railway  to  St.  Ives,  was  held 
entitled  to  recover  for  their  loss  in  transit,  notwithstanding  that  he 
had  signed  a  written  contract  containing  a  practical  exemption  of 
liability  on  the  part  of  the  railway  for  any  and  every  n^lect  and 
misfeasance  whatever.  The  conditions  of  carriage  thus  compul- 
sorily  enforced  by  the  company,  were  held  unreasonable,  and,  in 
in  consonance  with,  and  on  the  authority  of,  a  decided  case, 
entitled  to  the  highest  deference,'  it  was  decided  that  no  general 
notice  given  by  a  railway  company  should  be  valid  in  law  for  the 
purpose  of  limiting  the  common  law  liability  of  the  company  as 
carriers.  Such  common  law  liability,  it  has  been  provided  by 
statute,  may  be  limited  by  such  conditions  as  the  court  or  judge 
shall  determine  to  be  just  and  reasonable,  but  with  this  proviso, 
that  any  such  condition,  so  limiting  the  liability  of  the  company, 
shall  be  embodied  in  a  special  contract,  in  writing,  between  the 
company  and  the  owner  or  person  delivering  the  goods  to  the 
company,  and  which  contract  in  writing  shall  be  signed  by  such 
owner  or  person.* 

The  condition  previously  declared  to  be  unreasonable  by  the 
unanimous  decision  of  the  House  of  Lords  was  in  these  words : — 

"CONDmONS  OF  CARRIAGE. 

"The  Midland  Railway  Company  give  public  notice  diat  diey  convey  hoiscs, 
oxen,  sheep,  calves,  and  pigs  in  waggons,  and  by  cattle  or  merchandise  trains, 
subject  to  the  following  conditions  : — That  with  respect  to  any  animals,  luggage, 
parcels,  goods,  or  other  articles  booked  through  by  them  or  their  argents  for 
conveyance,  partly  bv  railway  and  partly  by  sea,  or  paitly  by  canal  and  partly 
by  sea,  such  animals,  luggage,  parcels,  goods,  or  other  iirticles  will  only  be  so  con- 
veyed on  the  condition  that  the  company  shall  be  exempt  from  liability  for  any  loss 
or  damages  which  may  arise  during  the  carriage  of  such  animals,  logg:^ 
parcels,  goods  or  other  articles,  by  sea,  from  the  act  of  God,  the  Queen's  enemies, 
fire,  accidents  from  machinery,  boilers,  and  steam,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature  and 
kind  soever,  in  the  same  manner  as  if  the  company  had  signed  and  delivered  to  the 
consignor  a  bill  of  lading  containing  such  condition.  Nor  will  the  company  be 
accountable  or  responsible  for  loss  of,  or  any  damage  or  injury  to,  animals^ 

*  Railway  Regulation  Act,  1871,  34  &  35  Vic,  c.  78,  s.  12. 
»  S.  12. 

4 

V,    S.     ».     .««      ^^,,     m.    ^^^,     ^.,     »j^    ,    AW.«w«u     ,,,    . 

West.  Ry.  Co.  v.  James,  8  L  R.,  Ch.,  241. 
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goods,  or  property  entrusted  to  them,  arising  from  the  dangers  or  accidents  of 
the  sea,  or  of  steam  navigation,  the  act  of  God,  the  Queen's  enemies,  jettison, 
barratry,  collision,  improper,  careless,  or  unskilful  navigation,  accidents  con- 
nected with  machinery  or  boilers,  or  any  default  or  negligence  of  the  master^  or 
any  of  the  officers  or  crews  of  the  company's  vessels.  » 

Apart  from  express  contract,  it  is  the  duty  of  a  common  carrier 
to  carry  within  a  reasonable  time,  and  a  breach  of  the  duty  might 
formerly  have  been  shown  under  a  declaration  which  merely  alleged 
a  promise  to  deliver  generally.*  It  is  in  like  manner  the  duty 
of  the  charterer  not  to  detain  the  ship  an  unreasonable  time,  either 
in  loading  or  furnishing  the  cargo  for  loading,  or  in  accepting 
delivery  of  the  cargo,  and  in  discharging  the  ship.  Where  there  is 
no  express  contract  as  to  time,  a  reasonable  time  for  performing 
this  duty  will  be  implied.^  As  a  rule,  however,  the  freighter  usually 
promises  expressly  to  load  and  unload  the  ship  within  a  limited 
number  of  days  after  she  shall  be  ready  to  receive  the  cargo,  and 
after  arrival  at  the  destined  port ;  and  to  pay  the  freight  in  the  man- 
ner appointed.  Frequently,  also,  it  is  stipulated  that  the  ship  shall,  if 
required,  wait  a  further  time  at  a  given  rate  per  day  ;  and  beyond 
the  days  in  which  the  freighter  binds  himself  to  load  and  unload 
upon  demurrage.  For  thus  delaying  the  ship  upon  contingencies, 
the  charterer  agrees  usually  to  pay  a  specified  sum  per  day  or  hour. 
The  days  thus  allowed  by  the  shipowner  for  the  necessary  loading 
and  unloading  are  called  the  lay  days — the  days  during  which  the 
ship  is  presumedly  bound  to  be  idle  for  the  convenience  of  the 
freighter.  The  days  beyond  are  known  as  demurrage  days,  and 
this  item  of  chaise  for  detention  by  the  freighter  is  one  of  the 
most  fruitful  in  litigation  connected  with  the  hire  and  employment 
of  ships.  Upon  the  ordinary  agreement  for  demurrage,  Ld. 
Tenterden  has  written  as  follows  : — 

"  The  usual  clauses  (in  charter-parties)  purporting  that  it  is  agreed  by  and 
between  the  parties,  that  a  specified  number  of  days  shall  be  allowed  for  loading 
and  unloading,  and  that  it  shall  be  lawful  for  the  freighter  to  detain  the  vessel  for 
those  purposes  a  further  specified  time,  on  payment  of  a  daily  sum,  constitute  a 
contract  on  the  part  of  the  freighter,  that  he  will  not  detain  the  ship  for  those 

Eurposes  beyond  the  two  designated  periods  ;  and  if  he  does  so  detain  her,  he  is 
able  to  an  action  on  the  contract.*... If  a  ship  be  so  detained,  the  daily  rate  of 
demurrage  mentioned  in  the  charter-party  will  in  general  be  the  measure  of  the 
damages  to  be  paid,  but  it  is  not  the  absolute  or  necessary  measure  ;  more  or 
less  may  be  payable,  as  justice  may  require,  regard  being  had  to  the  expence 
and  loss  incurred  by  the  owner  ;  and  the  amount  must  be  settled  by  a  jury,  if  the 
parties  cannot  agree.*    And  where  the  time  is  thus  expressly  ascertained  and 

*  Doolan  v.  Midland  Ry.  Co.,  2  App.  C,  792,  803. 

»  Raphael  v.  Pickford,  5  M.  &  G.,  551 ;  6  Scott  N.  R.,  478 ;  Taylor  r.  The  Great 
Northern  Rl.  Co.,  i  L.  R.,  C.  P.,  385  ;  35  L.  J.,  C.  P.,  210 ;  Donohoe  v.  L.  &  N.  W. 
Ry.  Co.,  I  Ir.  R.  C.  L.,  304 ;  Rule  4,  p.  352,  ante, 

»  Ford  V,  Cotesworth,  4  L.  R.,  Q.  B.,  127  ;  5/^.,  544  ;  Fowler  r.  Knoop,  4Q.  B.  D., 
299  ;  Crow  V,  Falk,  8  Q.  B.,  467  ;  Bunnester  v,  Hodgson,  2  Camp.,  488  ;  Rodgers  v. 
Forresters,  2  ib,,  483 ;  Hill  v.  Idle,  4  Camp.,  327  ;  Domett  v.  Bcckford,  5  B.  &  Ad., 
5a I ;  Postlcthwaite  v,  Freeland,  4  Ex.  D.,  155  ;  Goodwyn  v,  Chcveley,  28  L.  J.,  Ex., 
298,  and  cases,  p.  365,  n.  3,  cuite  ;  and  see  Rule  4,  p.  352  and  p.  359,  ante, 

*  Abb.  on  Sl)|p.,  16^  180^;  Randall  v.  Lynch,  12  East,  179  ;  2  Camp.,  352. 

*  Abb.  on  Ship.,  181 ;  Moorsom  v.  Bell,  a  Camp. ,  616  ;  Randall  v.  Lyncb,  ib. 
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limited  by  the  terms  of  the  contract ,  the  merchant  will  be  liable  to  an  action 
for  damages,  if  the  thing  be  not  done  within  the  time,  although  this  may  not 
be  attributable  to  any  fault  or  omission  on  his  part ;  for  he  has  engaged  that  it 
shall  be  doney^^ 

If  he  has  engaged  to  do  the  acts  named,  in  so  many  days, 
working  days  are,  by  usage  in  the  River  Thames,  understood,  and 
Sundays  and  holidays  are  excluded.^  But,  ordinarily,  days  and 
running  days  mean,  in  the  absence  of  usage  or  agreement,  the 
same,  and  the' Sundays  and  holidays  are  reckoned  consecutively  as 
running  days  ;  •  and  the  freighter,  having  made  an  absolute  promise 
to  unload,  is  liable  for  detention,  notwithstanding  it  is  occasioned 
by  the  default  of  other  shippers,*  by  the  crowded  state  of  the  docks,* 
by  the  state  of  the  weather,*  or  by  any  casualty,  cause,  or  accident, 
other  than  a  default  of  the  shipowner,'  there  being  no  provision  to 
the  contrary.*  And  the  lay  days  commence  from  the  arrival  of  tlie 
ship  in  dock,  when  the  usage  is  not  otherwise.* 

Demurrage,  properly  so  called,  arises  out  of  the  terms  of  some 
contract ;  if  a  ship  be  improperly  detained  by  the  merchant,  the 
owner  may  in  some  cases  have  a  special  claim  to  damage  in  the 
nature  of  demurrage.  Delays  occasioned  by  the  necessity  of 
obtaining  an  order  from  Government  to  land  the  goods  have  been 
considered  improper  detentions ;  ^®  but  the  owner  has  no  claim 
for  a  delay  occasioned  by  a  hostile  occupation  of  the  destined  port, 
although  it  might  be  found  expedient,  in  consequence  of  such  delay, 
to  entirely  abandon  the  voyage."  And  the  word  "  demurrage  "  has 
been  said  to  have  a  known  legal  meaning,  viz.,  the  additional 
period  during  which  the  vessel  may  remain  (over  and  above  the  lay 
or  running  days)  by  agreement  of  the  parties.  It  has  been  said 
that,  by  the  understanding  of  charterers  and  shipowners,  it  embraced 
the  further  period  beyond  the  demurrage  days  during  which  the 

*  Abb.  on  Ship.,  i8i ;  Barkers.  Hodgson,  3  M.  &  S.,  267  ;  Hills e^.  Sughrue,  15  M.  & 
W.  253  ;  Adams  v.  Royal  Mail  St.  Packet  Co.,  28  L.  J.,  C.  P.,  33  ;  5  C.  B.  (N.  S.),  492. 

*  Cochran  v,  Retbeig,  3  Esp.  N.  P.,  121.  Where  a  ship  is  chartered  by  the  month, 
the  months  are  calendar  and  not  lunar  months  ;  Jolly  v.  Young,  i  Esp.,  186. 

»  Brown  v.  Johnson,  10  M.  &  W.,  331,  334,  per  Lord  Abinger,  C.B ;  Niemann 
V.  Moss,  29  L.  J.,  Q.  B.,  206 ;  Commercial  St  Ship.  Co. ».  Boulton,  10  L.  R.,  Q.  B.,  346. 

*  Leer  v,  Yates,  3  Taunt.,  387  ;  Harman  v,  Gandolph,  Holt,  N.  P.,  35  ;  Hill  v.  Idle, 
4  Camp.,  327  ;  Bessey  ».  Evans,  */.,  131  ;  Randall  v.  Lynch,  2  Camp.,  352;  Brown  v. 
Johnson,  ib,  sup,  ;  Struck  v.  Tenant,  Abb.  on  Ship.,  181 ;  Straker  ».  Kidd,  3  Q.  B.  D., 
223 ;  Porteus  ».  Watney,  id.,  534  ;  Postlethwaite  v,  Freeland,  4  Ex.  D.,  155  ;  Wright 
c.  New  Zealand  Ship.  Co.,  id.,  165. 

'  Randall  v.  Lynch,  ib,  supra, 

*  Barret  v,  Dutton,  4  Camp.,  333  ;  Fenwick  v.  Schmalz,  3  L.  R.,  C.  P.,  313 ;  Jonei 
V,  Adamson,  I  Ex.  D.,  60;  Thiis  v.  Byers,  i  Q.  B.  D.,  244. 

^  Hill  V.  Idle,  4  Camp.,  327  ;  Fumell  v.  Thomas,  5  Bhig.,  188 ;  Bessey  v.  Evans, 
a,  sup, ;  Erichsen  v,  Barkworth,  28  L.  J.,  Ex.,  95;  27  L.  J.,  Ex.,  472  ;  3  H.  &  N., 
894  ;  Barret  v.  Dutton,  ib,  sup,  ;  Bailey  v,  De  Arroyave,  7  A.  &  E.,  919  •  Barker  v. 
Hodgson,  3  M.  &  S.,  267  ;  Hills  v,  Sughrue,  15  M.  &  W.,  253 ;  Harman  v,  Gandolph, 
ib,  sup,,  at  p.  41,  and  n.  6,  sup,  ;  Moorsom  v.  Greaves,  2  Camp.,  627. 

8  Hudson  V.  Ede,  2  L.  R.,  Q.  B.,  566,  3  id.,  412, 

*  Tapscott  V,  Balfour,  8  L.  R.,  C.   P.,  46 ;  Brown  v,  Johnson,  10  M.  &  W.,  331 5  , 
Aihcroft  V,  Crow  Orchard  Colliery  Co.,  9  L.  R.,  Q.  B.,  540 ;  Steamship  Norden  9. 
Dempsey,  i  C.  P.  D.,  654;  Davies  v.  McVeagh,  4  Ex.  D.,  265 

"  Hill  V.  Idle,  ib.  sup, ;  i  Stark.,  in;  Bessey  v.  Evan?,  ib,  4Hj.  /  Abj.  on  Ship.,  183 1 
»i  Uddard  v.  Lopes,  10  East,  526. 
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vessel  was  detained.  If  that  be  so,  evidence  of  usage  must  be  given, 
and  the  opinion  of  the  jury  taken  upon  this  construction ;  but  in 
the  absence  of  such  evidence,  the  word  excludes  a  claim  for  damages 
caused  by  further  detention.^  But  within  the  time  that  the  ship  is 
on  demurrage,  any  delay  through  the  consignee's  ignorance  of  the 
ship's  arrival,  is  chargeable  against  £he  merchant ;  for  he,  it  has  been 
said,  is  not  entitled  to  notice  of  that  fact,  although  such  notice  is 
usually,  and  as  a  measure  of  precaution,  given ;  and  ignorance  is 
not  an  excuse.* 

Where  the  shipowner  is  himself  in  default,  and  is  the  cause 
of  delay  or  loss  of  time,  he  is  liable  in  damages  for  the  loss  conse- 
quent on  the  detention.*  Thus,  for  delay  in  obtaining  clearance 
papers,*  or  which  is  caused  by  reason  of  the  unseaworthiness  or 
unfitness  of  his  ship,*  he,  if  these  hindrances  have  not  been 
excepted,  is  responsible.  If,  on  the  other  hand,  the  delay 
arises  from  causes,  over  which  neither  the  freighter  nor  owner 
has  control,  but  which  hinder  or  prevent  due  performance,  demur- 
rage cannot  be  claimed.*  And  the  charterer  may,  if  the  charter- 
party  has  not  been  acted  on,  or  in  part  performed,  reject  the  ship 
if  she  is  not  tendered  in  a  seaworthy  state  in  a  reasonable  time,  and 
throw  up  the  charter ;  and  a  detention  of  two  months,  in  a  time- 
charter for  twelve  months,  was  held  an  unreasonable  detention."'^ 

Demurrage  was  formerly  supposed  to  include  all  the  claims 
which  were  in  the  nature  of  delay  or  of  detention,  either  before, 
during,  or  after  loading,  and  which  were  capable  of  being  ascertained, 
and  paid  for  as  a  demurrage  claim,  either  at  the  rate  agreed  on,  or 
by  an  amount  calculable  as  at  so  much  per  ton  per  day,*  or  by 
damages  to  be  estimated  and  arrived  at,  by  the  sum  named  by  the 
day  or  ton,  on  the  specified  and  limited  demurrage  days.  Modern 
cases*  have  dealt  with  the  claim' for  demurrage  on  a  different  footing, 
and  have  treated  demurrage  as  limited  to  the  sum  payable  on  the 
defined  demurrage  days,  and  as  distinguished  from  damages  or 

*  Gray  v.  Can,  6  L.  R.,  Q.  B.  (Ex.  Ch.),  522,  528,  per  Cleasby,  B. ;  but  see  Bangui- 
nctti  V.  Pacific  St.  Nav.  Co.,  2  Q.  B.  D.,  238,  251,  per  Brett,  J.A. 

'  Harman  v.  Clarke,  4  Camp.,  159 ;  Harman  v.  Mant,  4  id.^  161  ;  Jesson  v,  Solly, 
4  Taunt,  52;  Erichsen  v.  Barkworth,  28  L.  J.,  Ex.,  95  ;  3  H.  &  N.,  894 ;  Abb.  on 
Ship.,  183,  andp.  446,/<?j/;  but  see  Stanton  z/.  Austin,  7  L.  R.,  C.  P.,  651  ;  Fulton  v, 
Blake,  5  Biss.  (Am.),  376. 

*  Scaramanga  v.  Stamp,  48  L.  J.,  C.  P.,  478  ;  4  C  P.  D.,  316 ;  The  Parana,  2  P.  D., 
118  ;  I  /^.,  452  ;  Hornet'.  Midland  Ry.  Co.,  8  L.  R.,  C.  P.,  131  ;  Borriesv.  Hutchinson, 
34  L.  J.,  C.  P.,  169 ;  18 C.  B.  (N.  S.),  445  ;  Ward  v*  N.  Y.  Cent.  Rly.  Co.,  47  N.  Y.,  29. 

*  Barret  v,  Dutton,  4  Camp.,  333,  tWs  was  after  the  loading  was  completed  ;  and 
see  Pringlew.  Mollett,  w/r.,  and  Fumell  v.  Thomas,  5  Bing.,  188,  as  Palmer  «>.  Thomas, 
2  Moo.  &  P.,  296.  •  Jamieson  v.  Laurie,  6  Bro.  r.  C,  474* 

•  Ford  V.  Cotesworth,  4  L.  R.,  Q.  B.,  127;  5  /^.,  544 ;  Cargo  ex  Argos,  5  L.  R., 
P.  C,  134  ;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443  ;  Blight zr.  Page,  2  B.  &  P.,  295,  n. ; 
Pringle  V,  Mollett,  6  M.  &  W.,  80;  Harris  v,  Dreesman,  23  L.  J.,  Ex.,  210. 

"*  TuUy  V,  Howling,  2  Q.  B.  D.,  182  (C.  A.). 

•  Sanguinetti  v.  The  Pacific  St.  Nav.  Co.,  2  Q.  B.  D.,  238;  35  L.  T.,  651 ;  Kishf. 
Cory,  10  L.  R.,  Q.  B  ,  553,  560 ;  Lockhart  v.  Falk,  10  L.  R.,  Ex.,  132 ;  Francesco  v. 
MsLsaeyt  8  L.  R.,  Ex.,  loi. 

•  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  522;  Sanguinetti  v.  The  Pacific  St.  Navi.  Co.,  uH 
sup.  \  Kish  V.  Cory,  id,  ;  Bannister  v,  Breslauer,  2  L.  R. ,  C.  P.,  497 ;  French  ».  Gerber, 
I  C.  P.  D.,  737 ;  2  C.  P.  D.,  247 ;  Lister  v.  Van  Haansbergen,  I  Q.  B.  D.,  269. 

26 
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claims  in  the  nature  of  demurrage,  and  from  detention  at  the  port 
of  loading.^  For  some  purposes  the  point  is  immaterial ;  *  but,  for 
others,  this  distinction  which  has  been  pointed  out  exists.  The 
charterer  is  liable  on  his  contract  for  unreasonable  delay  or 
detention  arising  from  accident  jor  his  own  default.  From  the  time 
when  the  ship  is  at  the  usual  place  of  discharge,  he  also  accepts 
the  risks  of  any  ordinary  vicissitude  which  may  hinder  him,  as  bad 
weather,  storms,  and  perils  of  the  sea.* 

With  this  last  proposition  the  Ani.  authorities  accord,  though 
some  of  these  appear  mok^  lenient  to  the  charterer  Ihin  those  of 
the  English  courts.  Thus;  a  clause  in  a  charter-party  which 
provided  for  payment  of  demurrage,  "  day  by  day,  for  every  day 
the  ship  is  so  detained,  provided  such  detention  shall  happen  by 
default  of  the  charterers  or  their  agents,"  was  construed  as  not  in- 
cluding i  detention  for  quarantine  by  reason  of  sickness  oh  bbird,nor 
for  a  furthfer  detention  by  the  consignee  in  not  furnishing  the  master 
with  the  necessary  papers;  d&  this  was  not "  a  default  of  the  charterers 
or  their  agehts."  *  And,  similariy,  whei^  a  destructive  fire  happened 
at  the  port  of  discharge,  "  destroying  nekriy  half  its  docks,  and  two- 
thirds  of  its  stores  slnd  warehouses,"  this  was  held,  to  bt  such  an 
intervention  of  unforeseen  circumstances  as  to  excuse  a  delay  whidi 
was  caused  thereby  ;*  and  also  that  the  term  in  the  bill  of  lading; 
that  the  consignee  should  bte  liable  only  "  provided  such  detention 
shall  happen  by  his  default,"  threw  the  bhus  on  the  shipowner  of 
prbVing  a  default.*  And  the  dourt^  .4eem  uniformly  agrfeed  that 
demul-fage,  or  damages  In  the  rtature  of  demurrage,  for  unreasonable 
detection  is  always  payable  by  thb  consignee,  if  there  has  been,  in 
fact,  an  Unreasonable  detention,  even  where  it  is  not  mentioned  in 
the  bill  of  lading,  or  the  document  contains  no  demurrage  clauses;^ 
and  if  the  bonsignee  fails  to  pay,  such  damages  may  be  recovered 
against  the  shipper*.*  And  where  no  time  was  agreed  for  un- 
loading, but  the  vessel  was  dis'chirged  by  the  consignee,  with  the 
assistance  of  the  crew,  it  was  held  sufficient  that  the  ship  was  dis- 
charged in  its  order  of  arrival,  in  the  customary  way.* 

*  Gray  v.  Can,  6  L.  R.,  Q.  B.;  522,  528,  per  Cleasby,  B. ;  S48,  per  Biamwefl,  R 
«  Sanguinetti  v.  The  Pacific  St.  Co.,  2  Q.  B.  D.,  238. 

s  Randall  v\  Lyoch,  2  Camp.,  352  ;  12  East,  179  ;  Brereton  v.  Chapman,  7  Bin|., 
559  ;  Thiis  v,  Byers,  I  Q.  B.  D.,  244 ;  34  L.  T.,  526 ;  Tones  v.  Adamaon,  I  Ex.  D., 
60  ;  35  L.  T.,  287 ;  Esseltvne  v.  Elmore,  7  Bias.  C.  C,  ^  ;  p.  308,  n.  9,  an^. 

^  Towie  V.  Kettell.  59  Mass.,  18;  5  Cush.,  18;  Robbins  v.  McDonald,,  2  Low*,  140 ; 
Donaldson  v.  M*PoweU,  i  Holmes,  290 ;  The  Hyperion's  Cai^go,  2  Low,  93. 

*  Fulton  V,  Blake,  5  Biss.,  371 ;  see  Harris  v,  Dreesman,  23  Li,  J.,  Ex.,  2ia 

*  /^.,  following  Towlev.  Kettell,  5  Cush.,  18.,  su^,  ;  CaflEarini  v.  WaUcer,  9L.  R.Ir., 
C.  L.,  43>^ 

^  Donaldson  v.  M'Dowell,^  i  Holmes  Mass.  C.  C.  290 ;  The  Hyperion^s  Cmx^ 
2  Low,  93  ;  Hall  v.  Barker,  infr, 

«  Hall  V.  Barker,  64  Maine,  339  ;  Cross  v.  Beard,  a6  N.  Y.,  ^5  ;  Weater  v.  Waboo, 
5  Biss.,  377,  n. ;  Fulton  r.  Blake,  ib.  sup^  .  ^ 

*  Henlev  v,  Brooklyn  Ice  Co  ,  8  Beoed.,  471 ;  Davis  v,  Pendergast,  8  A/.,  84;  H^ 
V.  Baikcr,  w.  sup.  ;  Burmester  v,  Hodgson,  2  Camp  ,  48^  ;  Rodgers  v.  Fontsteis,  M* 
483 ;  Rogers  v.  Hunter,  2  Car.  &  P.,  601  ;  Coombs  v.  Nolan,  7  Bened.,  301 ;  Ford  fC 
Coteswoith,  4  L.  R.,  Q.  B.,  127 ;  5  L.  R.,  Q.  B.,  544 ;  Cross  v,  Beaid,  A.  sup,     . 
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CHAPtER  XL 

ANALYSIS  OF  CHARTER-PARTIES. 

THE  EkPRESS  TERMS  IN  CHARTER- PARTtES. 

Having  indicated  some  of  the  rules  which  govern  the  interpreta- 
tion and  construction  of  contracts  of  affreightment,  by  extrinsic 
evidence,  and  also  the  varying  liabilities  which  attach  generally  to 
contracts  for  the  carriage  of  merchandise,  it  becomes  necessary  to 
consider  in  detail,  the  express  provisions  in  ordinary  fcharter-parties. 
And  first  it  may  be  remarked,  that  this  speties  of  customary  con- 
tract for  the  letting  of  ships,  and  for  the  transport  of  goods,  origi- 
nating, as  it  did,  in  convenience  and  necessity,  has  acquired,  to  a 
qualified  extent,  by  usage,  use,  and  judicial  recognition,  the  effect  of 
a  legal  enactment  or  statute ;  that  is  to  say,  its  ordinary  stipulations 
have  been  considered  reasonable  and  lawful  by  judges,  and  have  thus 
acquired  a  definite  legal  sanction  and  compulsbry  force.  Some  of 
the  promises  of  the  respective  parties,  have  so  far  passed  into  law, 
as  to  be  legally  implied,  without  being  expressed,  in  all  contracts 
of  affreightment,  although  it  does  not  follow  that  the  necessity  for 
stating  them  no  longer  exists ;  and  as  instances  of  such  implied 
terms,  the  promises  by  the  shipowner,  that  his  ship  shall  be  sea- 
worthy, may  be  cited,  that  it  will  jiroceed  without  deviation,  that  he 
will  deliver  on  being  paid  freight,  &c.^ 

The  interpretation  by  the  intention  of  the  parties,  which  is  the 
cardinal  rule  in  dealing  with  the  whole  and  entire  document,  is  the 
primary  maxim  of  construction  in  considering  the  reciprocal  pro- 
mises and  several  obligations  of  the  instrument  of  charter-party  in 
detaiL  A  preliminary  indication  of  intention  iS)  necessarily,  in- 
volved in  the  antecedent  condition,  that  there  must  be  some  proof 
of  a  reciprocity  of  assent  in  every  contract  to  mike  its  record  com- 
plete and  operative.^  The  liability  it  creates  may  not  be  mutual ; 
the  responsibilities  incurred  rtiay  be  chiefly  or  wholly  enforceable 
against  one  of  the  parties  only ;  but  there  must  be  a  mutual  assent 
to  its  terms  by  the  contracting  parties,  to  make  its  provisions 

*  The  particular  custom  has  become  universal,  and  then  it  is  common  law,  "having 
a  leasonable  commencement ;  for  no  usage  can  make  that  eood  which  was  not  so  ad  initio^ 

3  Salk.,  112.  The  case  of  Tanistrvr,  Davy's  Rep.,  fol.  28  b  ;  Cohn  v,  Davidson,  2  Q.  B. 
D.,  455;  Steel  V,  State  Line  St  S.  Co.,  3  App.  C,  72;  Lyon  v,  Mells,  5  East,  428; 
Freeman  v.  Taylor,  i  M.  &  S.,  182  ;  Davis  v,  Garrett,  6  Bing.,  716;  Duthie  v.  Hilton, 

4  L.  R.,  C.  P.,  138. 

*  Emmens  v,  Elderton,  13  C.  B.,  495  ;  4  H.  of  I*.  C,  624;  Rust  v,  Nottidge, 
I  E.  A  B.,  99;  Fairbum  v,  Eastwood,  6  M.  &  W.,  679. 
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valid.*  The  evidence  of  this  assent  is  usually  expressed  by  the 
signatures  to  the  document  which  sets  forth  the  reciprocal  obli- 
gations of  the  contracting  parties.  These  often,  but  not  invariably, 
specifically  declare  the  formal  and  mutual  assent  of  the  parties  to 
the  terms  expressed.  To  arrive  at  their  further  intention,  with 
reference  to  particular  terms,  established  authority  has  said,  "a  man 
ought  not  to  rest  on  the  letter  only,  but  he  ought  to  rely  upon  the 
sense,  which  is  the  kernel  and  the  fruit,  whereas  the  letter  is  but  the 
shell,^  and  that  to  cavil  about  the  words  in  subversion  of  the  plain 
intent  of  the  parties  is  a  malice  against  justice."  * 

Inasmuch  as  the  rule  is  established  that  the  express  provisions 
of  a  contract  supersede  those  terms  which  would  have  been 
otherwise  implied,  all  matters  of  negotiation  and  discussion 
on  the  subject-matter  of  the  contract,  antecedent  to  and  dehors 
the  writing,  are  usually  excluded  as  being  merged  in  the  instru- 
ment, subject  to  the  rules  already  stated  in  reference  to  the 
annexation  of  customs,  and  with  respect  to  collateral  bargains,  and 
technical  and  ambiguous  terms.*  The  contract  itself,  is  9ie  touch- 
stone of  the  intention  of  the  parties,  and  the  rule  "  that  all  ambiguity 
of  words  by  matter  within  the  deed,  and  not  out  of  the  deed,  shall  be 
holpen  by  construction,  or  in  some  case  by  election,  but  never  by  aver- 
ment,"* if  stated  more  broadly  than  is  confirmed  by  the  practice  and 
experience  of  the  courts,  is  still  recognised  as  a  proposition  of  weighty 
significance  and  force.*  Indeed,  this  maxim  of  Lord  Bacon  so  fiur 
prevails,  that  the  general  rule,  which  governs  the  reciprocal  relation 
the  diflferent  clauses  of  an  agreement  bear  to  each  other,  is  limited 
by  the  interpretation  of  the  instrument  itself.  Thus  covenants  and 
agreements  are  ordinarily  construed,  as  being  dependent  or  in- 
dependent, according  to  the  evident  sense  and  meaning  of  the  parties 
expressed  in  the  de^ ;  and  however  transposed  the  relative  obliga- 
tions may  be,  their  precedency  must  depend  on  the  order  of  time 
in  which  the  intent  of  the  transaction  requires  their  performance, 
expressed  within  the  four  comers  of  the   document   itself.^    In 

^  Rossiterv.  Miller,  3  App.  C,  1,124,  and  cases  Uierein  dted;  Burton  v.  The  Gt 
Northern  Ry.  Co.,  9  Ex.,  507 ;  Gt.  Northern  Ry.  Co.  v.  Witham,  9  L.  R.,  C.  P.,  i^ 

'  Eyston  v.  Stadde,  Plowd. ,  467.  If  a  man  promise  to  leave  his  trees  npoo  the  land, 
and  cuts  them  down  and  leaves  them,  and  that  he  will  not  let  a  shop  to  cany  on  & 
particular  business,  and  then  lets  the  whole  house,  he  breaks  the  conditions,  tho^gli  be 
keeps  his  word ;  Comyns,  Dig.,  Cov.  E.,  2 ;  Sir  T.  Raym.,  25,  464. 

•  Throckmerton  v.  Traqr,  Plowd.,  161.  Sec  roles  9,  10,  ii,  21,  23,  23,  p.  258,  <^ 
inf.t  anU,     River  Wear  Commiss.  v,  Adamson,  2  App.  C,  758. 

*  Expressumfacitcessart  taciturn  ;  Angell  v.  Duke,  32  L.  T.  (N.S.),  320.  In  refereooe 
to  wills,  when  a  complete  blank  is  left  for  the  name  of  a  legatee  or  devisee,  no  piiol 
evidence,  however  strong,  will  be  allowed  ,*  Wigram  on  Eztrins.  Ev.,  4th  ed.,  pi  14^ 
But  where  the  christian  name  only  is  omitted,  it  has  been  supplied  ;  Taylor  on  Er., 
s.  1.208,  tt  stq,^  Rule  22,  p.  260,  anti. 

*  Bac.  Reg.,  23,  p.  99 ;  Wigram  on  Extrins.  Ev.,  4th  ed.,  p.  175. 

•  Bettini  v.  Gye,  1  Q.  B.  D..  183,  187 ;  Graves  v,  Lecg,  23  L.  J.,  Ex.,  228;  Htllii 
Janson,  4  E.  &  B.,  500,  510,  per  Ld.  CampbeU,  C.J. ;  The  Schooner  Reeside,  2  Siaam 
$67,  per  Story,  J.,  3  Cranch,  p.  288,  n.  14,  291,  n.  i,  anU, 

^  Kingston  v.  Preston,  cited  in  Jones  v.  Barkley,  Dougl.,  684,  691 ;  Graves  v.  Le{& 
I*.,  ji(/>.,  231,  per  Pollock,  C.B. ;  Havelock  v,  Geddes,  10  East,  S55t  563;  PorterR 
Shepherd,  6  T.  R.,  668 ;  Glaiebrook  v.  Woodrow,  8  T.  R.,  370,  371 ;  Roberts  r.  Brett, 
II  H.  of  L.  C,  337 ;  Bettini  r.  Gye,  ib,  sup, ;  River  Wear  Commissionen  v,  AdaBsao, 
2  App.  C,  764. 
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this  manner  the  law  often  determines  the  reciprocity  of  the  several 
stipulations,  their  order  of  performance,  whether  a  promise  is  a 
warranty  or  a  representation,  &c.,  without  foreign  or  extrinsic  aid, 
and  by  the  language  employed  in  the  particular  document  under 
consideration  alone.* 

Some  of  the  rules  adopted  to  extract  the  intention  of  the 
parties  from  their  own  language  may  be  illustrated  simply.  Thus^ 
where  A.  on  the  ist  day  of  the  month  promises  B.  that,  if  B.  will 
then  give  him  ;f  20,  he  will,  on  the  loth  day  of  the  same  month, 
deliver  him  goods,  it  is  obviously  a  preliminary  condition  that  B. 
shall  first  give  the  money,  and  he  cannot  bring  an  action  against 
A.  for  not  delivering  the  goods,  unless  he  can  aver  he  has  offered 
to  pay  and  tendered  the  ;£'2o,  or  has  paid  it ;  but  if  A.  promises  to 
give  B.  ;f2o  on  the  loth  day  of  the  same  month,  if  B.  will  deliver 
goods  on  the  9th,  and  B.  thereupon  promises  to  deliver  the  goods,  it 
is  equally  obvious  that  A.  can  bring  his  action  against  B.  on  the  i  ith 
for  not  delivering  on  the  9th  in  pursuance  of  his  promise,  without 
averring  tender  or  payment  of  the  ^30,  These  general  rules  have 
been  expressed  as  follows  : — 

"  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it,  or  fordoing  any 
other  act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing  which  is 
the  consideration  of  the  money,  or  other  act,  is  to  be  performed,  an  action  may 
be  brought  for  the  money,  or  for  not  doing  such  other  act  before  performance  ; 
for  it  appears  that  the  party  relied  upon  his  remedy,  and  did  not  intend  to  make 
the  nerformance  a  condition  precedent :  and  so  it  is  where  no  time  is  fixed  for 
performance  of  that,  which  is  the  consideration  of  the  money  or  other  act. 

^  2.  When  a  day  is  appointed  for  the  payment  of  money,  &c.,  and  the  day  is 
to  hai^n  after  the  thing  which  is  the  consideration  of  the  money,  Ac.,  is  to  be 
performed,  no  action  can  be  maintained  for  the  money  before  performance. 

"  3.  Where  a  covenant  (agreement,  stipulation,  or  promise)  goes  only  to  part 
of  the  consideration  on  both  sides,  and  a  breach  of  such  covenant  or  agreement, 
&C.,  may  be  paid  for  in  damages,  it  is  aq  independent  covenant  or  contract,  and 
an  action  may  be  maintained  for  a  breach  of  the  promise  on  the  part  of  the 
defendant,  without  averring  performance  in  th^  declaration.'' ' 

And  it  was  said  in  an  early  qase  of  covenants  in  a  deed — and  the 
same  language  would  apply  to  the  express  terms  in  a  contract — 
that  there  are  three  kinds  of  covenants  :— 

r.  Such  as  are  called  mutual  and  independent,  where  either  party  mav 
recover  damages  from  the  other,  for  the  injury  he  may  have  received  by  a  breach 
of  the  covenants  in  his  favour,  and  where  it  is  no  excuse  for  the  defendant,  to 
all^[e  a  breach  of  the  covenants  on  the  part  of  the  plaintiff. 

"  2.  There  are  covenants  which  are  conditions  and  dependent,  in  which  the 
performance  of  one  depends  on  the  prior  performance  of  another,  and,  therefore, 
till  this  prior  condition  is  performed,  the  other  party  is  not  liable  to  an  action  on 
his  covenant.* 

*  Graves  V.  L^g,  ib.,  sup, ;  Bettini  v.  Gye,  ib.,  sup.,  183,  187;  Jackson  v.  Union 
Marine  Ins.,  10  L.  R.,  C.  P^  125  8  id,,  572 ;  Bradford  v.  Williams,  7  L.  R.,  Ex.,  259  ; 
Havelock  v,  Gedde«,  10  East,  555,  563 ;  Angell  v.  Duke,  32  L.  T.  (N.  S.).  320 ;  Story 
OD  Agency,  s.  347,  p.  291,  ante. 

*  Pordage  v.  Cole,  I  Wms.  Saund.,  552 ;  cited  and  app.  in  Graves  v,  L^g>  23  L.  J., 
Ex.,  2a8,  9  Ex..  at  p.  716,  per  Parke,  B. ;  Bettini  v,  Gye,  I  Q.  B.  D.,  at  p.  i88.  per 
Blackburn,  J. ;  Thorpe  v,  Thorpe,  i  Salk.,  171 ;  Dyer,  76a,  2  Wins.  Saund.,  742;  E.  C. 
RL  Co.  V.  Philipson,  16  C.  B..  2  ;  Barker  v,  Hodgson,  3  Mau.  &  S.,  267. 

»  Ford  »•  Cotcsworth,  5  L.  R.,  Q.  B.,  544 ;  Cunningham  v,  Dunn,  3  C.  P.  D., 
443  ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138 ;  Bradford  v,  Williams,  7  L.  R.,  Ex.,  259  ; 
Parker  v.  Rawlings,  4  Bing.,  280 ;  Reuterr.  Sala,  48  L.  J.,  Q.  B.,  492,  4  C.  P.  D.,  239. 
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**^  3.  There  is  ^Iso  a  third  sort  of  covenants,  which  are  mutual  conditions  to  be 
performed  at  the  same  time ;  and,'  in  these,  if  one  party  was  ready,  and  offered 
to  perform  his  part,  and  the  other  neglected  or  refused  to  perform  his,  he  who 
was  ready,  and  offered,  has  fulfilled  his  engagement,  and  may  maintain  an  action 
for  the  defiault  of  the  other  ;  though  it  is  not  certain  that  either  is  oUiged  to  do 
the  first  act"» 

And  with  reference  to  this  last  species  of  stipulation,  the  prin- 
ciple is  clearly  laid  down  : — 

''  That,  where  something  is  to  be  performed  by  each  party  at  die  same 
time,  he  who  was  ready,  and  offered  to  do  his  part,  may  sue  the  other  for  not 
performing  his.'  And  no  person  can  call  upon  another  to  perform  his  part  of 
the  contract,  until  he  himself  has  performed  all  that  he  has  stipulated  to  do  as 
the  consideration  of  the  other's  promises."' 

Guided  by  these  rules,  various  decisions  have  been  arrived  at, 
which  give  to  the  usual  clauses  in  the  ordinary  form  of  charter-party, 
under  pertain  circumstances,  the  effect  of  warranties  or  conditions 
precedent,  if  they  have  qot  been  in  part  executed  ;  but,  before 
passing  these  in  review,  it  rhay  be  mentioned  on  this  point,  that  if 
the  parties  "  express  an  intention  to  make  the  literal  fulfilment  of 
any  term  a  condition*  precedent,  it  will  be  one ; "  and  in  like 
manner,  if  they  dp  not  thjnk  it  vital,  and  that  it  may  be  compen- 
sated for  in  damages,  it  will  l^  so  regard^,  and  not  considered  a 
warranty.^  It  being  understood  that  "  where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to  perform  it  without  any  default 
in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse  him." 
But  when  the  party  by  his  own  contract  oie^tes  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract^ 

Charter-parties  are  i^ot  deeds-pollj  or  unilateral,  but  are  bilateral 
agreements,  binding  both  the  parties  to  their  respective  promises 
severally  and  reciprocally  ;  and,  in  turn,  each  obligor  or  obligee  be- 
comes in  reference  to  the  bther  the  promiser  and  promisee.  The 
usual  obligations  expressed  are  :— i.  On  the  part  of  the  shipowner 
that  his  ship  is  in  a  given  place ;  thaf  it  is  seaworthy  ;  that  it  will 
sail  on  a  certain  day,  or  at  About  a  stated  time  ;  that  it  will  proceed 
without  devis^tion  to  a  loading  berth  ;  that  it  will  load  with  reason- 
able despatch ;  that  he  will  carry  the  goo(|s  confided  to  him,  if  not 
prevented  by  certain  excepted  causes  or  dangers  of  the  seas,  and 
will,  "if  prevented  by  casualty,  do  his  best  to  protect  the  interest 
of  the  goods  owners;"^  and  also  deliver  on  payment  of  freight 
Z.  The  freighter  promises  to  be  ready  to  load,  and  to  fully  load  when 

*  Kingston  v,  Preston,  per  Ld.   Mansfield,  cited  arg.   by  Le  Blanc,  in  Jodcs  v, 
Barkley,  Doug.,  684,  690;  Tate  v.  Meek,  8  Taunt,  280;  Yates  v.  Railston,  A,  293 
Paynter  v.  James,  2  L.  R.,  C.  T.,  348 ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138. 

'  Kingston  v,  Preston,  Dougl.,  689.  > 

*  Jb.,  cited  in  Peeters  v.  Opie,  2  Wms.  Saunds.,  748,  ed.  1871. 

*  Bettini  v.  Gye,  I  Q.  B.  D.,  183,  187,  pfer  Blackbum,  J 

»  Paradine  v,  Jane,  Aleyn,  26;  Dyer,  33  ;  Southcote's  case,  4  Co.,  84. 

*  Atwood  V.  SeUar,  4  Q.  B.  D.,  342  ;  The  Gratitudine,  3  C.  Roh,  240 ;  The  Ctigo 
ex  Galam,  i  B.  &  L.,  180;  Blasco  v,  Fletcher,  14 C.  B.  (N.  S.),  147  ;  Tronson  v.  t)ent, 
8  Moo.  P.  C.  C,  449,  rtseq.,  and  cases  there  cited.   * '  .  .    .  T 


Digitized  by  VjOOQ IC 


THE  EXPRESS  TERMS  IN  CHARTER-PARTIES.  407 

the  ship  is  tendered,  in  a  specified  time,  or  without  unreasonable 
delay ;  to  pay  a  certain  sum,  or  at  an  agreed  rate,  for  freight ;  and 
that  he  will,  in  the  event  of  delays  beyond  the  time  conceded  to 
him,  for  loading  and  discharging,  pay  a  given  sum  per  day  or  hour 
or  ton  for  demurrage.  These  respective  promises  are  construed 
^Irictly,  for  the  reason  already  assigned,  viz.,  because  the  respective 
parties  having  expressly  charged  themselves  to  do  these  acts,  irre- 
spective of  accident  or  impossibility,  they  are  bound  to  perform 
them,  as  they  might  have  provided  against  them  by  their  contracts.^ 
'  And  as  to  impossibility,  there  are  events  which  render  the  con- 
tract impossibly  as  to  both  parties,  as  by  the  destruction  of  the 
subject-matter  of  thetonjract,  as  the  los§  of  the  ship  by  fire,  or  by 
shipwreck,  or  any  other  excepted  peril ;  ^  and  there  are  casualties 
which  render  the  performance  impossible  only  as  to  one  of  the 
parties,  as  by  an  embargo  or  a  prohibition,*  which  hinders  the 
freighter  only  from  loading  or  discharging  certain  goods.*  Where 
the  contract  is  rendered  impossible  as  to  both  parties,  they  are 
excused  its  performance ;  *  where  only  one  is  hindered,  as  where 
the  charterer  is  unable  to  discharge  or  load  the  ship  in  the  appointed 
time,  he  is  liable  to  an  action  for  damages,  although  the  delay  may 
not  be  attributable  to  jmy  fault  or  pniis^ion  on  his  part,  for  he  has 
engaged  that  it  shall  oe  done.*  And  although  the  contract  by 
charter-part^  is  in  general  of  that  kind  which  the  lawyers  call 
reciprocal,  that  is,  mutually  obligatory  upon  each  party,  nevertheless 
the  parties  may  by  particular  clauses  render  it  obligatory  upon  one 
and  optional  to  the  other.'''  Thus,  in  a  particular  case  the  master 
bound  him.self  to  proceed  to  South  Carolina  to  load;  and  to  arrive 
there  by  the  ist  of  March  ;  and  if  the  ship  did*  not  arrive  by  that  date, 

*  Paradine  v,  Tane,  Aleyn,  26 ;  Dver,  33  ;  Southcote's  case,  4  Co.,  84.  If  a  lessee  co- 
Tenaiit  to  repair  a  house,  though  it  be  burnt  by  lightning  or  thrown  down  by  enemies,  yet  he 
ought  to  repair  it  In  this  case  (Paradine  v,  Jane) -the  invasion  of  a  hostile  army  under 
Prince  Rupert,  who  kept  the  lessee  out  of  possession  of  his  house,  was  held  no  excuse  for 
its  non-repair ;  Comyns,  627 ;  Monk  v.  Cooper,  2  Stra.,  763  ;  but  see  Taylor  t/.  Caldwell, 
32  L.  J.,  Q.  B.,  164  ;  3  B.  &  S.,  833,  per  Blackburn,  J. ;  Appleby  v.  Myers,  2  L.  R., 
C.  P.,  651,  and  p.  388,  ^/  s^.,  ante, 

»  I  RolX  Ab.,  450,  Tit ,  Condit;  Walton  v.Waterhouse,  2  Wms.  Saund. ,  836,  ed.  1871 ; 
Boast  «/.  Firth,  4  L.  R.,  C.  P.,  I  ;  Com.  Dig.  Tit,  Covenant  F.  ;  Shep.  Touchs.,  7  ed., 
164;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443;  Howell  v.  Coupland,  I  Q.  B.  D.;  258 ;  9 
L.  R.,  Q.  5., 46?^  The  Teutonia,  3  L.  R.,  A.j&  E.,  394 ;  4  L. JR.,  P.  C.,  J171  j^  Barret  v, 
Dutton,i                                        ""          '     '      *  "      ""  -    -^     - 

Taylor 
E.  B.  &      ^       .       

*  Sjperds  V.  Luscombe,  16  Ea«t,  ^oi ;  Blight  v.  Page,  3  B.  &  P.,  295,  n. ;  Pringle 
V,  Mollett,  6  M,  &  W.,  80 ;  Barker  ».  Hodgson,  3  M.  &  S.,  267 ;  Storer  v,  Gordon 
3  M.  « S.;  308 ;  Gosling  V.  Higgins,  *i  Camp.,  451  ;  Randall  v.  Lynch,  2  Camp.,  352 , 


^.,  i^.  is.,40?-;  ine  ieutonia,  3  L*.  k.,  a.  S£«.,  394;  4  l».  k.,  r.  <^.,  171;  isarret  v. 
ton,  4  Camp.,  333,  335,  per  Gibbs,  C.J. ;  Lord  CUflford  v.  Watts,  5  L.  R.,  C.  P.,  577  ; 
lor  I/.  Caldwell;  3i^L.- J.,  Q.  B.,  166;  3  B.  &  S.,  826,  833;  HaU  v.  ^Vright, 
a.  &  E.,  746, 765 ;  69- U  J.,  Q.  B.,  43  ;  27  *^.,  345-  .      r  . 


Benson  v.  Schoeider,'  7  Taunt.,  272;  Kearon  v.  Pearson,_5/  ?j"J.»  ^-t  ^  J  L"*  ^^.'^v 

.  Pu 

Forrester^,  2  Camp.,  483  ;  Cunningham  v.  Dunn,  lA,  sup,  ;  Duthie  v,  Milton,  4!^.  R., 
C.  P.,"ij8f  The  Friends,  Ed.  Ad.,  246,  and  Rule  36,  p.  262,  and  p.  388,  ante. 

*  Abb.  on  Ship.,  i8i ;  Blight  v,  i^age,  3  Bos.  &  P.,  295,  n. ;  Sjoerds  v,  Luscombe, 
16  East,  206. 

'  Shubrick  v,  Salmond,  3  Burr,  1,637 ;  Abb.  on  Ship.,  195. 


386;  Hills  V,  Sughrue,  15  M.  &  W.,  2^3;  Medeiros  v,  HOI,  8  Bing.,  231  ;  Fenwick  v. 
Schmali,  3  L.  R.,  C-  P.,  313  5  37  W-^  C.  P.,  78;  Barret  v,  Putton,  4  Camp. ,  333; 

inpson  V,  Wagner,  /^.,  335.  *  Jb,  ;  Blight  v.  Page,  ib.,  sup. 

See  n.  2,  suf.;  Bruce  v.  Nicolopulo,  24  L.  J.,  Ex.,  321  ;  11  Ejx.,  1795  Rodgers  v, 

-esteri,  2  Camp.,  483  ;  Cunningham  v.  Dunn,  ib,,  sup,  ;  Duthie  v,  Hilton,  4  L.  R., 
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the  freighter  had  the  option  of  not  loading  at  all.  By  reason  of  bad 
winds  and  weather,  the  ship  did  not  arrive,  and  the  charterer  did 
not  load.  The  court  held  the  freighter  excused.  The  undertaking 
'to  arrive  by  the  ist  of  March  was  express,  and  at  all  events,  the 
owner  being  the  insurer  of  his  own  risk,  if  he  had  been  unavoidably 
prevented  without  any  default  in  the  shipowner,  it  might  have  been 
different.  The  action  was  against  the  shipowner  by  the  freighter 
for  not  tendering  his  ship  at  all  to  load.  The  master  attempted  to 
excuse  himself  on  the  ground  that  the  act  had  become  impossible, 
because  he  could  not  discharge  his  outward  cargo  in  time ;  but  this 
was  held  to  be  no  answer.^  On  the  other  hand,  a  promise  in  the 
following  terms  was  held  to  be  dependent  on  the  further  stipulations 
in  the  deed,  "The  ship  should  lie  at  New  York  for  taking  on 
board  her  cargo,  and  at  London  for  delivering  the  same,  seventy 
running  days,  in  the  whole,  if  not  sooner  discharged  ;  "  which  was 
interpreted  as  giving  the  freighter  seventy  days  at  each  place,  as 
otherwise  effect  could  not  be  given  to  the  clause  which  prescribed 
a  certain  payment  per  day,  for  demurrage.^  So,  where  a  contract 
was  in  terms  as  follows — 

"  1st  April,  1826.  Sold  W.  P.  one  bale  of  sponge  at  los.  a  pound,  and  bought 
of  them  yellow  ochre  at  ;£5  a  ton,  to  be  delivered  on  or  before  the  24th  inst," 

it  was  held  that  the  delivery  of  the  ochre  by  the  24th,  to  the 
extent  of  the  price  of  the  sponge,  was  a  condition  precedent  to  the 
delivery  of  the  sponge.^ 

And  where  the  charterer  engaged  to  load  and  dispatch  a  ship 
within  fourteen  working  days  after  she  should  be  ready  to  receive 
cargo,  with  the  option  of  retaining  the  ship  fifteen  other  days  on 
demurrage,  if  required,  at  four  guineas  a  day,  and  the  shipowner 
contracted  to  sail  with  the  first  convoy  fourteen  days  after  the 
vessel  was  ready  to  load,  and  the  freighter  did  not  load,  but  detained 
the  ship  thirty-eight  days,  viz.,  to  the  sailing  of  the  next  convoy,  the 
court  held  that  the  express  agreement  to  load  within  fourteen  days, 
was  qualified  by  the  mutual  provision,  that  the  freighter  might 
detain  the  ship  fifteen  days  longer,  on  pa)nng  the  agreed  demurrage. 
The  court  said,  "The  ship  does  sail,  with  the  first  convoy^  after  the 
fifteen  days,  which  is  a^U  that  the  charter  requires."*  So  where  a 
ship  was  to  be  loaded  with  the  proceeds  of  a  cargo  carried  out  by 
another  vessel,  named  "  The  Grant,"  which  was  to  arrive  at  a  g^ven 
port  within  ijo  days,  or  twenty  additional  demurrage  days,  and 
the  contract  was  to  be  valid  to  all  intents  and  purposes,  if  the 
shipment  was  made  ;  it  was  held  that  "  The  Grant "  not  arriving 
within   either  of  these  dates,  the  charter-party  was  void,  unless 

"The   Grant"  had  not  arrived  by  reason  of  the  default  of  the 

—  -.  ■  ■ 

*  Shubrick  v,  Salmond,  3  Burr,  1,637;  Cook  ».  Jennings,  7  T.  R.,  381 ;  Bright  r. 
Cowper,  I  Brownl.,  21  ;  Clarke  v.  Gumell,  i  Buls.,  167 ;  Atkinson  v,  Ritchie,  10  East, 
533 ;  Hills  V.  Sughrue,  15  M.  &  W.,  253  ;  Marquis  of  Bute  r.  Thompson,  13  M,  &  W. , 
4«7  ;  Taylor  v,  CaldweU,  32  L.  J.,  Q.  B.,  164;  3  B.  &  S.,  826. 

»  Stevenson  v,  York,  2  Chitty,  570,  578. 

*  Parker  v,  Rawlings,  4  Bing.,  2?o ;  ^2  Moo,,  529, 

*  Connor  v.  Smythc,  5  Taunt.,  654. 
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charterers.*  And  this  is  in  accordance  with  the  rule,  that  if  A. 
promise  B.  to  perform  an  act  to  the  benefit  of  C,  and  C,  will  not 
permit  the  act  to  be  performed,  A.  is  not  released  from  his 
promise  unless  the  act  be  frustrated  by  the  act  of  B.,  the  promisee,^ 
The  several  stipulations  or  promises  to  perform  certain  acts 
made  in  a  charter-party  by  the  owner  or  charterer  respectively, 
may  be  in  the  nature  of  statements  or  representations  that  such 
acts  will  be  done,  or  that  certain  events  have  happened  or  been 
done,  in  which  case  a  substantial  compliance  with  the  terms  of  the 
obligation  is  sufficient,  and  the  law  does  not  hold  the  promiser  to 
literal  compliance,  or  they  may  be  in  their  nature,  representations 
of  acts  done,  or  to  be  performed,  which  are  guaranteed^  and  which 
in  their  nature  and  effect  are  interpreted  as  being  warranties.  The 
question  whether  an  allegation  is,  or  is  not,  a  warranty  may  be  some- 
times solved  by  the  fact  that  express  words  of  warranty  have  been 
used.  On  the  other  hand,  the  obligation  involved  may  depend  not  on 
the  language  employed,  but  on  the  substance  of  the  contract,  or  on 
the  reciprocity  of  its  obligations  and  their  dependence  on  each  other, 
and  may  be  pronounced  a  warranty,  or  a  mere  representation 
accordingly.*  If  a  statement  or  provision  is  in  express  or  implied 
terms  a  warranty,  where  the  agreement  is  in  no  sense  executed,  it 
is  also  a  condition  precedent,  entitling  the  promisee  to  rescind  the 
whole  contract,  if  there  is  no  reasonable  hope  of  the  promiser 
being  able  to  fulfil  or  to  perform  it,  according  to  the  letter  and  spirit 
of  the  agreement.  On  the  other  hand,  if  the  promise  is  not  in  its 
nature  a  warranty  or  condition,  but  is  merely  a  statement  sounding 
in  damages,  the  contract  must  be  performed,  although  a  breach  is 
and  will  be  inevitable,  because  the  person  aggrieved  by  the  breach 
has  an  adequate  remedy  by  means  of  a  money  compensation  in  the 
nature  of  damage*.*  To  certain  of  the  formal  and  stereotyped 
terms  of  charter-parties  the  law  has  annexed  the  significance  of 
being  warranties  or  conditions.  And  where  any  promise  on  either 
side,  is  of  such  a  nature  that  it  goes  to  the  whole  root  of  the  con* 
sideration,  and  by  its  breach  the  entire  contract  will  be  frustrated, 
then  it  is  a  condition  precedent,*  and  the  contract  may,  upon  the 
breach  committed,  be  considered,  at  the  option  of  the  promisee,  at 
an  end.  On  the  other  hand,  if  there  is  a  statement  that  the  ship 
shall,  at  about  a  certain  date,  be  at  a  given  spot  to  load,  such  a 
statement  is  not  necessarily  a  warranty,  though  it  might  be  so  with 
a  perishable  cargo,  if  not  proximately  or  reasonably  fulfilled.® 

'  Soames  v,  Loneigan,  2  B.  &  C,  564. 

•  Cook  V,  Jennings,  7  T.  R.,  385,  per  Lawrence,  J. ;  Com.  Dig.,  tit  Parols ;  Kent's 
Com.,  1 2th  ed.,  554. 

•  See  Rules.  35  ei  seq,^  p.  262,  ante ;  Havelock  v.  Geddes,  10  East,  555,  563 ; 
DaTidson  v.  Gwynne,  12,  East,  381. 

•  Bettini  v.  Gye,  I  Q.  B.  D.,  p.  188;  Sheffield  Nickel  Co.  v.  Unwin,  2  Q.  B.  D., 
214  ;  Rules  39,  40,  p.  263,  anU. 

•  Hayelock  v.  Geddes,  10  East,  555 ;  Clipsham  v.  Vcrtue,  5  Q.  B.,  266;  Freeman 
V.  Taylor,  8  Bing.,  124  5  Tally  v,  Howling,  2  Q.  B.  D.,  188,  per  Brett,  J.;  Renter  «r. 
Sala,  48  L.  J.,  C.  P.,  492 ;  4  C.  P.  D.,  239 ;  Jackson  ^.  Union  Marine  Ins.  Co.,  8  L.  R., 
C.  P.,  579>  per  Brett,  J.,  10  id,,  125. 

•  Ollive  ».  Booker,  17  L.  J.,  Ex„  21,  24 ;  |  Ex.,  416 ;  Corkling  v.  Massey,  8  L.  R.» 
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There  being  no  precise  stipulation  for  a  given  day,  but  only  a 
promise  that  the  ship  shall  proceed  with  all  convenient  speed,  or 
wind  and  weather  permitting,  and  a  proximate  time  only  being 
named,  reasonable  compliance  with  such  a  term  would  be  sanc-^ 
tioned  and  sufficient, ^nd  the  promise  would  not  be  as  to  any 
particular  day  deemed  a  condition  precedent ;  ^  and,  ordinarily,  the 
obligations  with  reference' to  time  are  not  in  their  nature  warrantees' 
as  upon  this  point  it*  has  been  said : — 

'*  It  seems  to  be  now  settled  that  delay  by  devia^oQ  is  the  same  as  a  delay 
m  starting;  and^it  is  also  settijed,  at  any  rate  in  this  court,  that  a  delay  or 
deviation  which,  as  has  been  said,  goes  to  the  whole  root  of  the  matter,  deprives 
the  charterer  Of  the  Whole  benefit  of  the  contract,  or  entirely  frustrates  the  object 
of  the  charterer  in  chartering  the  ship,  is  an  answer  to  an  action  for  not  loading 
a  cargQ ;  but  that  loss,  delay,  or  deviation  short  of  that  gives  *a^  action*  for 
damages,  bi^t  4oes  not  defeat  the  charter."* 

A  warranty  may  be  either  express  or  implied,  and  affirmative 
as  relating  to  a  past  event  or  an  existing  fact^  as  that  a  ship  is  now 
at  a  given  wharf,  or  sailed  on  a  certain  date  now  past,  or  it  may  refer 
to  some  future  event  to  be  done  or  to  happen,  as  that  she  shall  sail 
on  the  particular  day,  or  be  at  a  particular  place,  or  that  the  adven- 
ture shall  be  considered  at  an  end.  An  implied  warranty  is  that 
which  the  law  annexes  to  certain  obligations  of  the  parties,  as  that 
the  ship  shall  be  seaworthy  when  she  sails,*  and  that  she  shall  be 
navigated  with  reasonable  skill  and  catfe,  and  without  wilful  devia- 
tion.* An  express  warranty  is  an  absolute  and  unconditional 
promise,  which  is  made  iq  sufficiently  precise  and  exact  terms 
to  be  absolutely  binding  on  the  promiser,  that  certain  facts  are 
or  shall  be  true,  or  that  certain  acts  shall  be  done.  If  there 
exists  a  w^rr^nty,  likg  every  other  part  of  the  contract,  it  must  be 
construed  according  to  the  understanding  of  merchants,  and  does 
not  bind  the  promiiser  beyond  the  commercial  import  of  the  words. 
Thus,  where  in  an  insurance  case  there  was  a  warranty  that  a  ship 
should  have  twenty  guns,  and  it  appeared  that  she  had,  intiruth, 
twenty-two  g^ns,  but  only  twenty-five  men,  which  nunxber  is  far 
^hort  of  the  number  necessary  to  work  twenty  gutis,  it'  \yas  deter- 
mined that  the  warranty  did  not  include  anything  not  necessarily 

C.  P.,  395 ;  Gonissen  V.  Perrin,  27  L.  J.,  C.  P.,  29 ;  2  C.  B.  (N.  S.),  681 ;  Oliver 
V.  Fielden,'  18  L.  J.,  Ex.,  353  ;  4  Ex.,  135  ;  Dimech  t/.  Cotlet,'  I2-M0o.  P.  C  C,  199. 
^  Constable  v,  Cloberie,  Palm.,  397 ;  Davidson  v.  Gwynne,  12  East,  381 ;  Hadley 
tf.  Clarke,  U  T.  R.,  259;  Hurst  v.  Usbome,  25  L.  J.,  C  P.,  209  j  Jones  v.  Holm^ 
2  L.  R.,  Ex%  335  ;  Jackson  v.  Union  Mar.  Ins.  Co.,  8  L.  R.,  C:  P.,  572, 578 ;  10 id.,  125. 

*  See  Rule  32,  p.  262,  an^.  But  see  Txxily  1/.  Howling,  2  Q.  B.  D.,  182,  188, 
where  the  contract  was  for  twelve  months  froni  the  completion  of  a  voyage,  or  from  a 
given  time,  per  Brett,  T. ;  Reuter  v,  'Sala^  4  C.  P.'  D.^  239,  I49,  per  Cotton,  L.J. ; 
Wheeler  v.  Bavidge,  23  L.  J.,  Ex.,  221. 

»  M'Andrew  w.  Chappie,  i  L.  R.,*C.  P.,  643,  648,  per  Willes,  J.,  cited  and  app.  by 
Brett,  J.,  in  Jackson  v.  Union  Marine  Ins.  ^o.,  8  p.  R.,  C.  P.,  580 ;  Rankin  v.  Poiter, 
6  L.  R.,  H.  of  L.,  83,  p.  117  ;  TuUy  v:  Howling,  /6,  supra, ,  at  p.  184,  per  Lush,  J. 

*  Cohn  V,  Davidson,  2  Q.  B.  D.,455  ;  Steel  v.  State  Line  Ship.  Co.,  3  App.  C,  72 ; 
Stanton  v.  Richardson,  9  L.*  R.,  C  P.,  390 ;  Lyon  v.  Mells,  5  East,  428. 

»  Davis  V,  Garrett,  6  Bing.,  716 ;  M'Andrew  v.  Chappie,  I  L.  R.,  C.  P.,  643 ; 
Jackson  v.  Union  Marine  Ins.  Co.,  8  L.  R.,  C.  P.,  580^  10  ui.^  125  ;  Rankin  v.  Potter, 
6  L.  R.,  H.  of  L.,  83,  117;  Soaramangav.  SUmp,  48  L.  J.,  C.  P.,  478 ;  4  C.  P.  D.,  316 
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ifnplied  in  it.  It  was  objected  th^t  the  wanranty  implied  a  com- 
petent number  of  men  to  wprk  twenty  guns  ;  butXd.  Mansfield, 
for  the  reasons  above  assigned,"  said  : — "  If  a  warranty  be  meant  to 
mislead,  it  fs  a  fraud  as  much  as  false  representation.  In  this  case 
there  is  no  ground  to  impute  fraud,  and,  therefore,  the  plaintiff  is 
entitled  to  recover."  ^ 

A  warranty  being  in  the  nature  of  a  condition  precedent,  it  is 
quite  immaterial  for  what  purpose  or  with  what  view  it  is  made,  or 
whether  the  person  in  making  it  had  any  view  at  all  ift  making  it, 
But  it  has  been  said,  the  very  meaning  of  a  warranty  "  is  to  preclude 
all  question,  .whether  it  has  been  substantially  complied  with  or 
not  If  it  be  affirmative,  it  must  be  literally  true ;  if  promissory, 
it  must  be  strictly  performed."^  But  this  must  be  understood  sub 
mode,  as  must  be  considered  in  reference  to  the  case  above  cited  in 
a  contract  in  which,  aislt  has  been  said,  the  very  highest  good  faith 
is  required.  *  Assuming,  however,  a  warranty  to  have  been  made  in 
reference  to  a  past  event,  no  question  "of  compliance  can  then  arise, 
there  is  no  latitude,  no  equity:  the  only  question  is,* has  the  thin^ 
warranted  taken  place  or  not  ?  •  And,  as  has  bten  already  poiptra 
out,  a  merely  literal  compliance  with  the  terms  of  a  warranty  to 
avoid  the  breach  of  it,  as  by  breaking  ground  and  warping  down  a 
river,  without  a  bond  fide  intention  of  commencing  the  voyage  on 
the  day  warranted,  will  not  suffice  ;  the  compliance  must  be  literal, 
and  also  substantial  ;*  but  a  warranty  that  a  ship  was  well  on  a 
given  day  is  satisfied  if  she  was  so  at  any  time  on  that  day.* 

This  being  the  law  in  relation  to  contracts  which  are  wholly 
based  on  warranties,  as  contracts  of  insurance,  it  becomes  necessary 
to  consider  such  terms  as  have  received  elucidation,  in  reference 
to  ordinary  chirter-jSarties  and  contracts  of  carriage.  'And  one  of 
the  first  to  be  considered  is,  that  if  a  charter-party  nam^  a  specific 
day  on  which  a  ship  is  to  be  ready  to  load,  and  time  is  of  the 
essence  of  the  contract,  the  ship  must  be  ready  on  thcit  day.®  And 
where  a  vessel  was  let  for  twelve  months  from  the  9th  of  April, 
from  the  completion  of  a  given  voyage,  and  was  not  ready  for  the 
charterer's  use,  and  to  receive  cargo,  until  the  17th  of  June,  it  was 
said,  in  giving  judgment,  in  reference  to  this  delay,  by  Mellish, 
L.J:-  

"That  as  in  a  charter  for  a  voyage  the  specified  voyage  would  be  of  tht 
essence  of  the"  contract,  and  the  charterer,  if  he  could  not  have  the  use  of  the 
vessel  for  the  specifi^  voyage,  would  not  be  bound  to  take  her  for  any  other 

*  Hyde  v.  Brace,  23  Geo.  3;  Marsh  on  Ins.,  5th  cd.,  280;  Stevenson  v.  York,  2 
Chitty,  570. 

*  See  Rule  38,  p.  262,  ante;  Marsh  on  Ins.,  5th  cd.,  280 ;  Newcastle  Fire  Ins.  Co. 
V.  MacMorran,  3  Dow.,  262,  per  Lord  Eldon ;  Phil,  on  Ins.,  ss.  755  762;  Ollive  v, 
Booker,  17 X.  J.;  Ex.,  21,  at  p.  ^24,  ^r  Parke,  B. ;  i  Ex.,  416; 

»  Rule  38,  j).  262,  ante. 

^  Marsh  on  Ins.,  5th  ed.,  287. 

*  Blackhurst  v,  Cockell,  3  T.  R.,  860  ;  Phillips  on  Ins.,  s.  848. 

*  Granger  v.  Dent.,  M.  &  M.,  475  ;  Van  Baggen  v,  Baines,  23  L.  T.,  Ex.,  214 ;  Olivei 
V,  Fielden,  18  L.  J.,  Ex.,  353 ;  4  Ex.,  135,  and  see  Valente  v.  Gibbs,  28,  L.  J.,  C.  P., 
129,  and  p.  422,  ^//<y.,/<>/r:  '      ' 
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voyage^  so  in  a  charter  for  time,  if  the  charterer  cannot  have  the  vessel  for  the 
specified  time,  he  is  not  bound  to  take  the  vessel  for  a  shorter  time  or  a  sub- 
stantially different  time,  and  if  he  cannot  get  the  vessel  for  the  specified  time 
he  may  throw  up  the  charter.  In  all  contracts  which  are  to  be  mutually 
performed  the  party  who  claims  perfomunce  must  be  ready  to  perform  his  part 
of  the  contract,  and  cannot  comiM^l  the  opposite  party  to  take  something  sub- 
stantially different  from  that  which  was  contracted  to  be  given.  If  there  is 
an  agreement  to  sell  loo  (]^uarters  of  wheat,  the  purchaser  is  not  bound  to  accept 
00  quarters,  though  the  pnce  of  wheat  has  fallen,  and  it  is  for  his  advantage  to 
nave  the  smaller  quantity.  He  can  say,  <  I  never  agreed  to  buy  a  quantity 
of  90  quarters,  and  therefore  I  will  not  take  them.*  *'  1 

This  passage  is  cited  at  length,  because  this  clear  exposition 
of  the  law  is  the  best  preface  to  a  detailed  treatment  of  the  parti- 
cular contract  now  under  consideration,  and  with  reference  to  its  in- 
trinsic terms.  Brett,  J.,  acquiesced  in  the  judgment,  but  not  on  the 
gffound  that  there  was  a  warranty  that  the  ship  should  be  seaworthy 
on  a  given  day,  or  that  time  was  of  the  essence  of  the  contract,  but 
that  the  adventure  would  have  boeq  frustrated,  and  that  the  ship 
could  not  be  made  fit  for  thQ  purpose  of  the  charterer,  within  any 
reasonable  time  in  fulfilment  of  the  contract. 

In  reference  to  the  various  in^pliQcl  warranties  in  ever>^  con- 
tract of  charter-party,  as  well  as  to  those  which  are  express,  the 
law  is  equally  stringent,  and  will  not  allow  any  excuse  for  their 
breach.  They  are  in  legal  contemplation  absolute,  and  must  be 
absolutely  complied  with.  And  the  various  promises  contained  in 
the  ordinary  memorandum  of  charter  must  be  strictly  performed, 
and  neither  incapacity  nor  inability  of  performance,  nor  impossibility 
are  recognised,*  unless  due  to  some  cause  expressly  excepted,  or  it 
is  an  impossibility  of  the  kind  the  law  admits  or  acquiesces  in,  as 
has  been  already  indicated,  in  cases  of  fire,  wreck,  blockade, 
capture,  &c.  In  such  cases,  unless  the  promise  is  in  terms  a 
warranty,  and  the  loss  accrues  without  any  default  of  the  promiser, 
the  contract  is  subject  to  the  implied  condition  that  the  parties 
shall  be  excused  if,  before  breach,  performance  becomes  impossible 
from  the  perishing  of  the  thing  without  default  of  the  contractor.* 
And  in  all  cases  where  the  promise  made  is  to  do  a  personal  act,  to 
be  personally  performed  by  the  promiser,  the  law  recognises  the 
physical  impossibility,  and  acquits  the  performance  or  execution  of 
the  promise  wholly,  on  the  death  of  the  promiser.* 

^  TuUy  V,  Howling,  2  Q.  B.  D.,  182,  188;  Jackson  v.  Union  Marine  Ins.  Co.,  lo 
L.R.,  C.  P.,  12s;  Su/,,  572. 

^  Paradine  v,  Jane,  Aleyn,  26 ;  Canham  v,  Barry,  24  L,  J.,  C,  P.,  106,  per  Maale, 
J.,  15  C.  B.,  597  ;  I  Rol.,  Ab.  Tit.,  Cond.  G. ;  Walton  v.  Waterhonse,  2  Wms.  Saund., 
836,  ed.  1871 ;  Shubrick  v,  Salmond,  3  Burr.,  1,637  »  CUpslwun  v,  Vcrtue,  $  Q.  B., 
205  ;  Barret  v.  Dutton,  4  Camp.,  333 ;  Glaholm  v.  Hays,  2  M.  &  G.,  2^7 ;  Hills  v, 
Soghnie,  15  M.  &  W.,  253 ;  Jesson  v.  Solly,  4  Taunt,  52,  and  see  cases  cited,  Rule  36, 
p.  262,  <wi/r,  and  p.  425,  post;  Hall  v,  Wright,  27  L.  J.,  Q.  B„  345,  E.  B.  &  E.,  746 ; 
Howell  V,  Coupland,  i  Q.  B.  D.,  263,  per  Cieasby,  B.  As  to  the  promise  by  the  charterer 
to  load,  see  Blight  v.  Page,  3  Bos.  &  P.,  295,  n. ;  Barker  v.  Hodgson,  3  M.  &  S.,  267. 

»  Howell  V.  Coupland,  i  Q.  B.  D.,  258;  Taylor  ».  Caldwell,  32  L.  T.,  Q.  B.,  164, 
3  B.  & S.,  826 ;  Shelley's  case,  i  Rep.,  at  p.  98  a ;  Shep.  Touchs.,  173 ;  Clifford  v.  Watts, 
5  L.  R..  C.  P.,  577. 

*  Hyde  v.  The  Dean  of  \^lndsor,  Cro.  Eliz.,  552  ;  Boast  v.  Firth,  4  L.  R.,  C.  P.  i  5 
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It  may  be,  of  course,  that  the  contract  entered  into,  does  not  as 
a  whole,  contemplate  the  existence  of  the  ship  to  be  let,  in  a  state  fit 
for  use,  or  it  may  be,  that  some  catastrophe,  of  a  kind  that  will  im- 
pair, or  may  possibly  prevent  her  use,  may  be  in  contemplation  but 
where  no  such  considerations  have  apparently  existed,  or  been 
entertained,  and  the  promise  of  performance  is  not  absolute,  the 
law  has  been  thus  stated  : — 

'*  Where,  from  the  nature  of  the  contract,  it  appears  that  the  parties  must  from 
the  banning  have  known  that  it  could  not  be  fulfilled,  unless  when  the  time 
for  the  fulfilment  of  the  contract  arrived,  some  particular  specified  thing  con- 
tinued to  exist,  so  that,  when  entering  into  the  contract  they  must  have  con- 
templated such  continued  existence  as  the  foundation  of  what  was  to  be  done ; 
there,  in  the  absence  of  any  express  or  implied  warranty  that  the  thing  shall 
exist,  the  contract  is  not  to  be  construed  as  a  positive  contract,  but  as  subject  to 
an  implied  condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing,  without 
de&ult  of  the  contractor.''  ^ 

Thus,  if  a  valid  transfer  of  the  property  in  goods  is  made  by  bargain 
and  sale,  and  a  fire  takes  place  which  causes  their  destruction  before 
the  time  proper  or  agreed  for  their  delivery  has  arrived,  the  buyer 
is  bound  to  pay  their  value  or  agreed  price,  and  the  vendor  is 
excused  his  performance.*  But  a  promise  may  be  in  terms  so 
absolute  as  that  nothing  will  defeat  it,  but  the  obligations  allowed 
in  the  case  of  a  common  carrier — the  act  of  God  and  the  King's 
enemies  ;  or  it  may  exclude  even  these  contingencies  or  excepted 
casualties.*  But  where  a  ship  is  demised  or  let  to  a  charterer,  and 
its  return  becomes  impossible,  because  it  has  perished  without  any 
default  in  the  hirer  or  charterer,  or  from  a  risk  which  he  has  not 
taken  upon  himself,  he  would  be  excused.* 

Ordinarily,  if  either  the  shipowner  or  charterer,  respectively, 
promise  to  do  any  act,  which  he  is  subsequently  unable  to  perform, 
except  from  some  cause  excepted,  he  becomes  liable  for  the  con- 
sequences of  his  breach  of  agreement  Therefore,  if  he  enters 
into  an  express  and  absolute  contract  to  do  an  act,  or,  in  other 
words,  warrants  its  performance,  or  if  the  promise  is  in  such  terms 
that  the  law  will  imply  or  annex  to  it  a  warranty,  he  will  not  be 
discharged  from  his  obligation  in  consequence  of  its  being  declared 
to  "be  illegal,  by  any  law,  except  that  of  his  own  country.  Thus, 
where  a  freighter  agreed  to  load  a  cargo,  and  did  not  in  his  contract 
make  any  exception  on  his  own  behalf  of  a  restraint  of  princes,  he 
was  held  bound  to  load.     Ld.  EUenborough  said  the  restraint  of  the 

Williams  on  Exors ,  8th  Ed.,  1772;  see  also  Williams  r.  Lloyd,  Sir  W.  Jones,  179; 
Sparrow  v,  Sowgate,  ft/.,  29. 

»  Taylor  v.  CaldweU,  32  L.  J.,  Q.  R.  at  p.  i66 ;  Hall  v.  Wright,  27  L,  J.,  Q.  B., 
J45,  E,  B.  &  E.,  749  ;  Dig.  Bk.,  45,  tit.  I,  arts.  23,  33 ;  Pothier,  Trait6  des  Obligations, 
Charte-partie  3,  ch.  6. 

*  Rugg  V.  Minet,  li  East,  210. 

»  Com.  Dig,  Tit.,  Condition  (D),  I ;  Canbam  v,  Barry,  24  L.  T.,  C.  P.,  100;  1$ 
C.  R,  597  ;  Paradine  v,  Jane,  Aleyn,  26  ;  and  see  Boast  v.  Firth,  4  L.  R.,  C.  P.,  I,  jmd 
cases  p.  262,  Rule  37,  anU. 

*  Taylor  v,  CaldweU,  32  L.  J.,  Q.  B.,  at  p.  i68,  per  Blackburn,  J.,  Blackburn, 
Contract  of  Sale,  137 ;  Appleby  v,  Myers,  2  L.  R.,  C.  P.,  651 ;  Howell  v.  Coupland,  i 
Q.  B.  D.,  258. 
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Government  (American)  would  not  operate  as  an  excuse  For  the 
freighter,  who  was  to  Idad  the  goods  on  board  at  all  events,  even  if 
by  the  law  of  the  cbuntry  it  could  not  be  done;  but  only  for 
the  shipowner  who  Cdverianted  With  that  exception.*  "If  the 
freighter  undertake  what  he  cannot  perform,  he  shall  answer 
for  it  to  the  person  with  whom  he  undertakes."*  Thus  the 
charterer  of  a  ship  was  not  excused  his  inability  to  load  by 
the  prevalence  6f  An  irtfectfous  disorder  at  the  port  of  loading, 
and  the  prohibition  of  all  public  intercourse  in  consequence  ;  • 
and  an  engagement  to  load  at  Liebau,  which  wis  prevented  by  the 
prohibition  of  the  Russian  Government,  was  not  excused  ;*  and  a 
reasonable  ^nd  well-grounded  apprehension  of  an  embargo,  which 
was  subseduently  laid  on,  was  held  no  answer  to  the  master's  promise 
to  deliver.^  Nor  is  the  actual  seizure  of  the  cargo  for  a  supposed 
violatioh  of  the  revenue  laws,  and  its  condemnation,  an  excuse ;®  and 
it  was  pointed  out,  in  an  early  else;  that  no  inhabitant  of  one  country 
is  bound  to  take  notjce  of  the  revenue  laws  of  another  country,'' 
And  in  an  action  by  the  charterer  against  the  shipowner  for  not 
delivering  goods,  the  charter-party  containing  no  exception  of  the 
restraint  of  Princes,  and  it  appeared  that  tfie  delivery  was  prevented 
by  officers  of  the  Queen,  the  contracting  parties  bting  British  sub- 
jects, the  restraint  of  Ihe  sovereign  was  held  no  answer,  inasmuch 
as  it  was  not  established  that  the  officers  were  not  exceeding  their 
authority,  and  that  a  mere  exercise  of  de  facto  authority  which  was 
possibly  not  duly  authorised  by  the  supreme  and  sovereign  power 
was  not  sufficient*  And  a  seizure  of  the  goods  to  bt  delivered 
at  a  port  of  call  agreed  on  by  the  charter,  and  their  subsequent 
confiscation,  under  the  customs  laws,  by  decree  of  a  Spanish 
tribunal,  was  hel^  lio  excuse  for  their  non-delivery,  as  the  ship- 
owner had  failed  to  bring  such  a  detention  and  seizure  within  the 
exceptions  to  his  promise  and  legal  liability.^ 

Moreover,  it  may  also  happen  that  a  seizure,  which  is  made  of 
goods  lawfully  and  with  due  authority,  may  be  subsequently 
declared  unlawful,  or  disaffirmed.  Thus,  where  an  embargo  was 
laid  on  Dutch  property  in  the  ports  of  Great  Britain,  on  the  rupture 
of  the  peace  of  Amiens,  in  1803,  Lord  Stowell  said — "The  seizure 
was  at  first  ecjuivocal ;  and  if  the  matter  in  dispute  had  terminated 
in  reconciliation,  the  seizure  would  have  been  converted  into  a 


^  Sioerds  v,  Luscombe,  16  Eak,  201 ;   Sedgtutre,  as  it  was  an  embargo  only. 

•  Sjoerds  v.  Ltwcoirtbe,  ib ,  206 ;  Atkinson  tf,  Ritchie,  10  East.,  530 ;  Blifht  v.  Page, 

3  Bos.  &  P.,  295,  n. ;    Evans  v,  Hutton,   12  L.  J.,  C.  P.,  17,  2  Dowl.  (N.  S.},  6<x>; 
Howell  V.  Coupland,  i  Q.  B.  D.,  263,  per  Cleasby,  B. 

»  Barker  v,  Hodgson,  3  Mau.  k  S.,  267. 

•  Blight  V,  Page,  3  Bos.  &  P.,  295,  n. 

»  Atkinson  v.  Ritchie,  10  East,  530.    But  see  The  Teutonia,  3  L.  R.,  A.  &  E.,  394 ; 

4  id.,  P.  C,  171. 

•  Gosling  V,  Higgins,  I  Camp.  451. 

^  Holman  v.  Johnson,  i  Cowp  ,  343,  per  Ld.  Mansfield ;  Bondier  v,  Lawson,  Cai. 
temp.  Hardw.,  85 ;  Pellecat  v.  Angell,  2  C.  M.  &  R.,  311. 

•  Evans  v.  Hutton,  12  L.  J.,  C.  P.,  17,  2  DowL  (N.  S.)i  600;  4  M.  &  G..954. 

•  Spence  v.  Chodwick,  16  L.  J,,  Q.  B.,  313,  10  Q.  B.,  517. 
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mere  civil  embargo,  and  so  terminated.  That  would  have  been 
the  retroactive  effect  of  that  course  of  circumdtanceii."  ^ 

But  if  a  contract  is  made,  the  performarice  of  which  subse- 
quently becomes  illegal,  either  as  being  expressly  forbidden  by  the 
law  of  the  country  of  the  promiser,  or  as  being  inlpliedly  inter- 
dicted; its  execution  would  be,  ipio  facto,  excused. 

If  fronA  a  change  in  the  political  relations  of  a  cduntry,  the  con- 
tract cannot  be  performed  without  a  breach  of  duty  to  the  State, 
"the  non-performance  is  not  only  excusable,  but  is  a  matter  ofper-^ 
emptory  duty  and  obligatiort  on  the  part  Of  the  subject;"  and 
further,  it  has  been  declared— 

"  That  no  contract  can  properly  be  carried  into  effect,  wliich  was  originally 
made  contrary  to  the  provisions  of  law ;  or  which,  being  made  consistently 
with  the  rules  of  law  at  the  time,  has  become  illegal  in  virtuie  of  some  subse- 
quent law ;  are  propositions  which  admit  of  no  doubt."' 

Thus,  also,  where  a  person  undertook  not  to  build  on  certain  land, 
and  a  railway  company,  exercising  compulsory  powers,  took  jk)sses- 
sioh  6f  the  land  and  built  upon  it,  he  was  held  excused,  hbt  wholly 
on  the  gfrounds  assigned  by  Ld.  Ellenborbugh,  but  on  the  pfintiple 
expressed  in  the  maxim,  Lex  non  cogit  ad  impossibilia.  And  it  Was 
said — 

**Where  the  event  is  of  such  a  character  that  it  cannot  reasonably  be  sup- 
posed to  have  been  iii  the  contemplation  of  the  contracting  parties  when  the 
contract  was  made,  they  will  not  be  held  bound  by  geiieral  words  which,  though 
Urge  enough  to  inclpde,  were  not  used  with  reference  to  the  possibility  bf  the 
particular  contingency  which  afterwards  happens."  ' 

It  is  on  this  principle  that  the  "act  of  God"  ih  in  ;Some  cases 
said  to  excuse  the  breach  of  a  contract.  This  is,  in  fact,  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  com- 
plaint of  an  alleged  breach  of  contract,  that  the  thing  done, 
or  left  undone,  was  so  by  reason  of  the  intervention  of  an 
"act  of  God,"  what  is  meant  is,  that  the  promiser.  hgis  not 
warranted  the  performance  in  any  atid  every  event,  the  terms 
of  the  contract  otherwise  establishing  that  certain  casualties 
were  excluded.  Thus  it  may.be  alleged  it  was  not  within  the 
contract;  for,  as  was  observed  by  Maule,  J.,*  a  man  might  by 
apt  words  bind  himself  that  it  shall  rain  to-morrow,  or  that  he 
will  piy  damages.  There  is  nothing  to  prevent  ptirties,  if  they 
choose  by  apt  Words  to  express  an  intention  so  to  do,  from  binding 
themselves  by  a  contract  as  to  any  future  state  of  the  law.  But 
p'feople  in  general  must  always  be  considered  as  contracting  with 
reference  to  the  law  as  existing  at  the  time  of  the  contract ;  and 
the  words  showing  a  contrary  intention  ought  to  be  pretty  clear  to 
rebut  that  presumption.* 

>  The  Boedes  Lust,  5  Rob.  Ad.,  p.  246. 

'  Atkinson  v,  Ritchie,  10  East,  534,  per  Ld.  Ellenborough. 

"  BaUy  V,  De  Crespigny,  4  L.  R.,  Q.  B.,  180;  Brewster  v,  Kitchell,  I  Salk.,  198; 
Clifford  V,  Watts,  5  L.  R.,  C.  P.,  577. 

*  Canham  v.  Barry,  24  L.  J.,  C.  P.,  100,  106 ;  15  C.  B.,  619 ;  The  Marquis  of  But© 
r.  Thompson,  13  M.  &  W.,  487  ;  Hills  v.  Siighrue,  15  M.  &  W.,  253. 

»  Oswald'  %},  Mayor  of  Berwick,  23  L.  J.,  Q.  B.,  324 ;  3  E..  &  B.,  665,  cited  atod  ap- 
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It  has  been  already  pointed  out  that  a  ship  is  not  bound,  in  pur- 
suance of  the  owner's  engagement  "  to  deliver/'  to  go,  or  attempt  to 
go,  into  a  port  where  thqre  is  an  effective  blockade.^  The  rule  laid 
down  in  Paradine  v,  Jane,  it  has  been  stated,  could  not  apply  to  a 
contract  between  the  shipowner  and  the  charterer,  when  the  conse- 
quence of  carrying  the  contract  into  effect,  would  be  to  expose  the 
cargo,  as  well  as  the  ship,  to  seizure  and  forfeiture.  The  shipowner 
not  only  is  not  bound  to  run  the  risk  of  seizure,  by  attempting  to 
enter  the  blockaded  port,  but  would  not  be  justified  in  doing  so, 
without  the  consent  of  the  charterer,  that  is,  as  between  them- 
selves.* 

But  if,  by  the  terms  of  the  charter-party,  the  ship  is  engaged  to 
sail  on  a  certain  day,  the  master  must  comply ;  and  if  there  be  an 
undertaking  to  sail  with  convoy,  he  is  bound  to  go  to  the  place  of 
rendezvous,  and  place  himself  under  the  protection  and  control  of 
the  convoy,  and  continue,  as  far  as  is  possible,  under  that  protection 
during  its  course.'  He  is  also  bound  to  proceed  to  the  port  of 
loading,  in  conformity  with  his  agreement,  and  if  forced  by  sea 
perils  out  of  his  ordinary  course,  must  regain  it,  with  as  little  delay 
as  possible.  Just  and  necessary  causes,  as  a  deviation  to  save  life 
or  upon  a  well-grounded  apprehension  of  imminent  danger,  may 
sometimes  justify  a  deviation  from  the  regular  course  of  the  voyage, 
when  it  has  once  commenced  ;  but  "  the  master  is  bound  to  take  all 
possible  care  of  the  cargo,  and  proceed  with  reasonable  dispatch  ; " 
and  "  he  is,"  it  has  been  said,  "  responsible  for  every  injury  which 
might  have  been  prevented  by  human  foresight  and  prudence  and 
competent  naval  skill,"  and  is  "  chargeable  with  the  most  exact  dili- 
gence ; "  *  and  for  many  purposes  negligent  stowage  is  equivalent 
to  negligent  navigation,*  and  he  is  responsible  as  well  for  acts  of 
omission,  as  for  those  of  commission.® 

The  obligations  as  to  unloading  within  a  reasonable  time  or 
with  a  reasonable  dispatch,  are,  moreover,  implied  as  a  duty  in  every 
contract  of  carriage  which  is  silent  or  which  contains  no  express 
promise  to  unload  in  a  given  time,  or  in  a  customary  manner,  or 
with  quick  dispatch,  or  dispatch,  or  otherwise.''    A  charter-parly 


proved  by  Hannen,  J.,  in  BaUy  v.  De  Crespigny,  4  L.  R.,  Q.  R,  i36 ;  Geipel  v.  Smith, 
7  L.  R.,  Q.  B.,  404 ;  but  see,  canira.  Hills  v.  Sughnie,  15  M.  &  W.,  253. 
»  Pole  V,  Cetcovitch,  30  L.  J.,  C.  P.,  102;  9  C.  B.  (N.  S.),  430. 

*  Jackson  v.  Union  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125,  139,  per  Cleasby,  B. 

'  Campbell  v.  Bordieu,  Str.,  1265  ;  Dllyv.  Ewer,  Doug.,  72  ;  Jefferiest'.  Legendra, 
Garth.,  216. 

*  Kent,  Com.,  vol.  3,  p.  213,  and  p.  373,  ante ;  Coggs  v.  Bernard,  2  Ld.  Raym., 
909,  916;  Bull  N.  P.,  72;  Inst.  Lib.,  3,  tit  25,  s.  5;  biit  see  Story  on  Bailm., 
t.  398;  Notara  v.  Henderson,  7  L.  R.,  Q.  B.,  225,  236 ;  De  Cuadra  v.  Swann,  16  C.  B. 
(N.  S ),  772  ;  Laurie  v.  Douglas,  15  M.  &  W.,  746;  Tronson  v.  Dent,  8  Moo.,  P.  (U 
C,  419  ;  Grill  v.  Gen.  Iron  Screw  Co.,  3  L.  R.,  C.  P.,  476, 1  id.,  600. 

»  Hayn  v.  Culliford,  3  C.  P.  D.,  418 ;  Good  v.  London  Gen.  St.  S.  Ass.,  6  L.  R., 
C.  P.,  569. 

*  Notara  v.  Henderson,  7  L.  R.,  Q.  B.,  225  ;  Tronson  v.  Dent,  8  Moo.  P.  C.  C, 
419,  449 ;  Jordan  v.  Warren  Ins.  Co.,  i  Story  C.  C,  342  ;  Palmer  v,  Lorillard,  16  John, 
348 ;  King  v.  Shepherd,  3  Story  C.  C,  349. 

'  Fowler  v,  Knoop,  4  Q.  B.  D.,  299,  304,  per  Bramwell,  L.J.;  Ford  v,  Cotesworth. 
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which  pro^des  for  unloading  in  the  usual  and  customary  manner, 
implies  the  obligation  that  each  party  will  use  reasonable  diligence 
in  the  execution  of  the  specific  duties  which  fall  upon  him.^  And 
where  the  charterer  undertakes  to  take  the  cargo  from,  and  deliver 
it  to,  the  ship  "  free  of  expense  to  the  ship,"  he  must  do  it  with 
reasonable  dispatch.*  The  law  will,  however,  while  it  considers  his 
obligation  strictly,  for  he  has  promised  that  it  shall  be  done,  make 
certain  allowances  or  concessions^  where  the  freighter  has  not  bound 
himself  to  a  rigid  performance  either  in  respect  of  time  or  circum- 
stances. Thus,  he  would  be  entitled  to  consideration  if  difficulties 
arose  from  the  natural  or  physical  peculiarities  of  the  port,  or  from 
other  causes  in  the  contemplation  of  each  contracting  party.* 

It  is  obvious  that  not  every  voyage  can  terminate  successfully  by 
the  vessel  arriving  without  accident  or  hindrance  with  its  cargo  at 
the  port  of  destination.  What,  then,  is  the  master  to  do  where  the 
ship  meets  with  some  casualty  included  in  the  implied  or  excepted 
perils  and  dangers  of  the  seas,  which  for  the  time  terminates  her 
voyage  ?  On  3iis  point  the  "  Judgments  of  the  Sea  "  state  the  view 
existing  in  a  comparatively  remote  time : — 

**  A  ship  departs  from  Bordeaux^  or  from  elsewhere,  and  it  happens  some-* 
times,  that  the  ship  is  damaged  and  they  save  as  much  as  they  can  of  the  wines 
and  the  other  merchandises  ;  the  merchants  and  the  master  are  in  great  dispute, 
and  the  merchants  demand  from  the  master  to  have  their  merchandises  \  they 
ought  Properly  to  have  theni^  paying  the  freight  for  as  much  as  the  ship  hoi 
completed  of  the  voyage  ;  *  if  it  pleases  the  master,  and  if  the  master  will,  he  may 
properly  repair  his  ship)  if  it  is  in  a  state  to  be  soon  repaired,  and  if  not^  he  may 
have  another  ship  to  complete  the  voyage,  and  the  master  shall  have  his  freight 
of  so  much  of  the  merchandises  as  shall  have  been  sav^  in  any  manner."  * 

With  this  passage  accords  the  "  RoUe  of  Olayroo,**  as  if  in  part 
a  transcript,  but  it  is  fuller  in  respect  of  the  repairs  :— 

^  And  if  the  master  will,'  he  may  repair  his  ship,  if  it  be  in  a  case  to  be 
speedily  repaired  and  if  no^  he  may  hire  another  ship  to  finish  the  voyage,  and 
the  master  shall  have  his  freight  of  as  much  of  the  goods  as  shall  be  saved.  And 
the  freight  of  the  said  goods,  that  be  saved,  ought  to  be  reckoned  pound  by  pound, 
and  the  goods  to  pay  the  amount  of  the  costSy  which  have  been  mcurred  to  save 
the  said  goods."  ^ 

ib,  inj, ;  Reuter  ».  Sala,  4  C.  P.  D.,  239,  ^49,  per  Cottoli,  L.J. ;  but  iet  Moller  v, 
Yoong,  24  U  J.,  Q.  B.,  217,  25  id.,  84,  5  E.  &  B.,  7,  Rule  32,  p.  26i,  ante, 

1  Ford  V,  Cotesworth,  5  L.  R.,  Q.  B.»  544 ;  Cunningham  v,  Dunn,  3  C.  P.  D.,  443 ; 
Postlethwaite  v,  FreeUnd,  4  Ex.  D.,  155  ;  Wright  v.  New  Zealand  ShiDpingCo.,  mT., 
165 ;  Adams  v.  Royal  Mail  St.  Packet  Co.  ;  28  L.  J.,  C.  P.,  33;  5  d*  B*  (N.  S.), 
492. 

*  Harris  v.  Dreesman,  23  L.  J.,  Ex.,  210 ;  2  Exk,  845  ;  Leidemann  v.  Schultz,  33 
L.  T.,  C.  P.,  17  J  Wright  r.  New  Zealand  Shipping  Co.,  ib.  sup, 

»  Barret  9.  Button,  4  Camp.,  333,  336;  Harris  v,  Dreesman,  23  L,  J.,  Ex.,  210; 
Jackson  v.  The  Union  Mar.  Ins*,8  L.  R.,  C.  P.,  581,  per  Brett,  J.,  and  see  pi  402,  ante. 

*  Luke  V.  Lyde,  Burr.,  882 ;  Hunter  v.  Prinsep,  10  East,  378,  394 ;  Metcalfe  v. 
The  Britan.  Iron  Co.,  2  Q.  B.  D.,  283  ;  Hopper  v.  Bumess,  i  C.  P.  D.,  137 ;  Hill  v, 
Wilson,  4  C.  P.  D.,  329,  335 ;  Roccus,  n.  81 ;  Hunt  v.  Haskell,  24  Me.  339. 

*  Roccus,  n.  80,  Germ.  Code,  art  615 ;  Code  de  Com.,  s.  296,  302 ;  Monumenta 
Juridica,  vol.  2,  21^  ;  and  without  deduction  for  loss,  Price  v,  Hartshom»44  N.  Y.  R.,  94. 

*  The  spelling  is  modernised. 

^  Monumenta  Juridica,  vol.  2,  437,  Rolle  of  Olayron ;  see  also  vol.  3,  121  et  seq. 
By  '*The  Customs  of  the  Sea,"  the  master  is  not  empowered  to  tranship  without  the 
consent  and  knowledge  of  the  shippers ;  and  with  this  agrees  the  German  Code,  ait  566. 
Laws  of  Wisbuy,  art.  16 ;  Ord.  de  la  Mar.,  Tit.  Du  Fret,  art.  11. 
27 
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These  passages,  it  will  be  seen,  justify  by  authority  and  prece- 
dent usage,  if  it  were  needed,  the  decision  in  a  recent  case  of  con- 
siderable mercantile  importance ;  but  it  must  be  recollected  that 
the  ancient  maritime  law,  based  on  the  obligations  of  the  civil  law 
in  the  majority  of  its  provisions,  maintained  a  less  stringent  rule  in 
reference  to  the  duty  of  the  master,  than  the  English  common  law, 
as  laid  down  in  cases  of  early  but  eminent  authority.^  The  tendency 
of  the  more  modern  decisions  has  been  to  relax  the  rigid  rule  of  the 
common  law,  and  in  the  direction  of  conformity  with  the  civil  law.* 
In  the  case  now  specifically  referred  to,'  the  duty  of  the  master 
under  circumstances  of  unprovided  necessity  is  fully  dealt  with. 

When  the  ordinary  obligation  of  the  shipowner  to  carry  on  the 
goods  to  the  port  of  destination,  without  unreasonable  deviation  or 
delay,  and  there  deliver  them,  became  impossible  by  the  operation 
of  the  elements  and  the  perils  of  the  sea,  which  have  rendered  the 
ship  partially  or  wholly  unfit  to  complete  the  voyage,  what  are  the 
duties,  and  what  the  ix>sition,  of  the  master  ?  A  new  set  of  rights 
and  obligations  then  spring  into  existence.  The  owner,  by  reason 
of  some  casualty  which  has  been  excepted  in  the  charter-party,  or 
which  is  implied  by  law,  is  no  longer  under  any  obligation  to 
deliver.  He  originally  agreed  to  deliver  if  certain  causes  did  not 
hinder  him ;  one  of  these  has  hindered  him,  and  wholly  prevented 
him.  What  is  he  to  do  ?  Is  he  wholly  absolved  from  any  obliga- 
tion to  his  shipper  ?  Is  there,  to  borrow  a  phrase,  a  resulting  trust 
in  favour  of  the  freighter  after  the  agreement  has,  by  operation  of 
law,  been  rescinded,  or  satisfied  and  discharged ;  or  is  there  still 
an  obligation  on  the  master  to  proceed  ? 

The  master,  in  the  first  place,  is  the  agent  of  the  owner,  who  is 
his  employer,  liable  for  his  breaches  of  duty,  omissions,  and  negli- 
gences, and  responsible  for  his  good  and  bad  conduct  His  duty 
is,  therefore,  primarily  to  his  employer.  Can  any  duty  be  said  to 
be  implied  in  reference  to  the  shipper  ?  He  is  the  shipowner's  agent 
only ;  and  although  the  master  may  ship  the  goods,  stow  and  carry 
them,  and  even  receive  the  freight,  it  is  as  the  agent  of  the  owner,  who 
is  in  all  things  liable,  and  may  be  proceeded  against,  for  his  agent's 
derelictions,  at  the  suit  of  the  shipper.  The  master  has,  it  may  be 
assumed,  therefore,  no  duty  to  the  shipper,  except  as  representing 
his  principal,  who  is  not  and  cannot  be  present    It  has  been  assumed 

1  Southoote's  Case,  4  Co.  83  b.,  Co.  LittL,  89  a;  Morse  v.  Slue,  I  Vent.,  190, 
238  ;  2  Lev.,  69;  Cog^  v,  Bernard,  2  Ld.  Raym.,  915  ;  Forward  v.  Pittard,  I  T.  R,  27. 
Compare  Jones  on  Bailm..  44;  Foster  v.  The  E^ex  Bank,  17  Mass.,  479;  Elliott  v, 
Rossell,  10  Johns,  I  (Am.),  Kent's  Comm.,  toI.  2,  598,  601 ;  I  Bell's  Comm.,  470;  Code 
Civil,  art.  1,782,  1,784,  1,929,  1,954- 

2  In  this  direction  may  be  dted  Laurie  v.  Douglas,  15  M.  &  W.,  746 ;  Notara  v. 
Henderson,  7  L.  R.,  Q.  B.,  235,  6  ;  Atwood  v,  Sellar,  4  Q.  B.  D.,  342 ;  De  Cuadia  9. 
Swann,  i6  C.  B.  (N.  S.),  772;  Uoyd  v.  Guibert,  i  L.  R.,  Q.  B.,  115,  123;  Blasco  v. 

•Fletcher,  14  C.  B.  (N.  S.),  147 ;  The  Bahia,  Br.  &  L.,  292,  30$ ;  Cunningham  v. 
DnnOf  3  C.  P.  D.,  443 ;  Nugent  v,  SmiUi,  i  C.  P.  D.,  19,423  ;  Kent's  Comm.,  I2th 
Ed.,  vol.  2,  561  a  seq, 

•  Atwood  V,  Sellar,  4  Q.  B.  D.,  342.  The  duties  of  the  master  relatively  to  the  ship 
and  cargo,  when  their  interests  are  severed  or  opposed,  will  be  treated,  past^  imder 
"BiUoflAding.'* 
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that  some  species  of  trust  *  is  created  in  reference  to  the  freighter, 
and  that  the  master,  "  from  his  character  of  agent  of  the  owner  of 
the  cargo,"  has  some  undefined  power  of  trusteeship  conferred  on 
him  ;  but  the  modern  English  authorities  are  certainly  opposed  to 
this  view,  which  seems  based  on  an  expression  of  opinion  in  the 
judgment  in  Shipton  v.  Thornton.^ 

Certain  things  the  law  has  said  the  master  must  not  do.  He  must 
not  proceed  in  an  unseaworthy  ship  ;  he  must  either  repair  or  stop.' 
He  is  not  bound  to  repair  if  the  cost  of  repair  will  exceed  the  value 
of  the  ship  when  repaired  and  the  freight  to  be  earned  *  He  has 
been  absolved  from  the  duty  of  final  performance  under  the 
original  contract,  or  it  has  been  assumed  that  he  is.  What,  then, 
is  he  to  do  ?  Is  he,  in  the  interests  of  the  goods  owner,  to  enter 
on  an  entirely  new  set  of  duties,  and  hazard  loss  to  his  employer, 
on,  it  may  be,  a  purely  hypK)thetic  possibility,  of  repairing  the  ship 
without  impairing  further  the  interests  of  his  employer  ?  It  has 
been  decided  in  America  that  the  master  is  not  his  owner's  agent 
to  subject  him  to  loss  without  a  corresponding  possibility  of  profit ; 
that  as  he  cannot  sig^  for  goods  not  on  board*  or  for  a  larger 
quantity  of  goods  than  he  has  received,®  so  also  he  cannot  enter 
into  engagements  to  spend  his  employer's  money,  to  benefit  the 
owners  of  goods.     What  is  he  to  do  ? 

The  question  has  been  advanced  one  step  toward  solution  by  a 
recent  decision,  in  which  the  judgment  of  the  presiding  judge  re- 
quires to  be  stated  :  — 

"  In  the  contract  of  afTreightment  there  is  an  implied  undertaking  on  the  part 
of  the  shipowner,  in  consideration  of  his  being  entrusted  with  the  custody  of  the 
goods,  that  if  the  further  prosecution  of  the  voyage  should  be  interrupted  by 
disaster  to  the  ship,  if  he  cannot  or  does  not  choose  to"*  tranship  the  cargo  and 
send  it  on  in  another  vessel  in  order  to  earn  the  freight,  he  will  do  his  best  to 
protect  the  interest  of  the  goods  owner  ;  and,  therefore,  if  the  circumstances  will 
admit  of  it,  must  find  another  vessel  and  forward  the  goods  to  their  destination. 
Upon  which  assumption  it  may  be  contended  that  as  the  ship,  having  been 

*  Kent*«  Com.  &  Merc.  Law,  p.  205. 

*  9  A.  &  E.,  314,  337,  per  Ld.  Denman,  **  it  will  be  the  duty  of  the  master,  as  his  agent 
(1./.,  the  freighter's),  to  forward  the  goods  at  an  increased  rate.  In  such  a  case  the 
freighter  wiU  be  bound  by  the  act  of  his  agent,  and,  of  course,  be  liable  for  the  increased 
frei^t."  See  also  Jordan  v.  Warren  Ins.  Ca,  I  Story,  342,  352 ;  The  Nathaniel 
Hooper,  3  Sum.,  557;  The  Bahia,  Br.  &  L.,  292;  Cargo  ex  Galam,  «/.,  167. 

•  Worms  V,  Storey,  11  Ex.,  427 ;  at  p.  430^  per  Parke  B.  ;  Atwood  v,  Sdlar,  4  Q.  B. 
D.,  356,  per  Cockbum,  L.C.J.;  The  Gratitudine,  3  C  Rob.  240;  The  Hamburg,  2 
Moo.  P.  C.  C,  289 ;  Jackson  v.  The  Union  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125, 
130,  and  id,,  572  ;  Matthews  v.  Gibbs,  30  L.  J.,  Q.  B.,  55. 

*  De  Coadra  v,  Swann,  16  C.  B.  (N.  S.),  772 ;  Benson  v,  Duncan,  2  H.  of  L.  C, 
696  ;  Atwood  V.  Sellar,  ib.  sup,  ;  but  see  Hill  v.  Wilson,  4  C.  P.  D.,  329,  333.  But,  on 
the  other  hand,  he  cannot  abandon  on  insufficient  grounds  ;  Rankin  v.  Potter,  6  L.  R. 
R  of  L.,  u6;  Wagstaff  v.  Anderson,  4  C.  P.  D.,  288;  Acatos  v.  Bums,  3  Ex.  D., 
282 ;  Lemont  v.  Lord,  52  Me.,  365,  and  p.  417,  n.  5,  posf, 

•  Grant  v.  Norway,  10  C.  B.,  665  ;  McLean  v,  Fleming,  2  L.  R.,  H.  of  L.,  Sc,  128 ; 
Bryans  v,  Nbc,  4  M.  &  W.,  775. 

•  Hubbeisty  v.  Ward,  22  L.  J.,  113;  8  Ex.,  330;  Lemont  v.  Lord,  52  Me.,  365; 
Thwing  V.  Wash.  Ins.  Co.,  10  Gray,  443;  Burgon  v.  Sharp,  2  Camp.,  529. 

]  Presumably  what  is  implied  here  is  a  discreet  choice— the  exercise  of  the  dis- 
cretion of  a  pmaent  owner  acting  as  if  uninsured ;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83. 
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repaired  and  rendered  fit  to  resume  the  voyage,  is  available  for  the  purpose,  the 
master  will  be  bound,  as  the  best  course  to  promote  the  interest  of  the  goods 

owner,  to  reship  the  goods  on  board  his  owner's  ship But  even  if 

we  assume  that  it  would  be  the  duty  of  the  master,  as  becoming  ex  necessitate 
the  agent  of  the  shipper,  to  tranship  the  cargo,  it  must  not  be  forgotten  that  he 
continues  the  agent  of  his  owner  ;  and  in  the  latter  capacity,  if  he  can  find  a 
more  remunerative  employment  for  the  ship,  or  can  earn  a  higher  rate  of  freight, 
he  may  be  justified  in  declining  to  carry  on  the  goods."  ^ 

Where  the  reshipment  of  the  goods  in  the  same  ship  is  impos- 
sible, the  question  arises.  Has  the  master  any  authority  to  charge 
his  owner  with  an  increased  expense  for  freight,  by  lading  another 
vessel  at  a  higher  rate,  if  no  other  can  be  obtained,  and  does  such 
enhanced  cost  fall  upon  the  owner  of  the  goods,  or  upon  the  owner  of 
the  ship  ?  If  the  master  can  hire  a  ship  at  a  lower  rate,  the  benefit,  it 
would  appear,  accrues  to  his  employer  and  principal  only.*  But  it 
has  not  been  decided  that  the  loss,  if  any,  would  be  so  apportioned. 
It  has  been  indirectly  assumed  that  it  might  fall  on  the  owner ; '  and 
some  of  the  Am.  authorities  decide,  that  the  master  is  the  agent  of 
the  owner  to  subject  him  to  a  loss  of  this  kind,^  but  in  England  it 
has  been  held  that  he  could  not  bind  the  shipper  of  the  goods  to  a 
payment  for  dead  freight.* 

It  has  been  said  he  is  responsible  for  every  injury  which  might 
have  been  prevented  by  human  foresight  and  prudence  and  compe* 
tent  naval  skill,  and  that  he  is  chargeable  wiUi  the  most  exact  dili* 
gence ;®  but  the  authorities  differ  on  the  precise  measure  of  prudence 
and  energy  demanded  of  him,  and  the  works  of  the  civilians  and  of 
the  foreign  jurists  throw  very  little  light,  as  they  are  often  at  direct 
issue,  on  the  pointJ  It  has  been  said  that  in  Am.  the  doctrine  of 
Emerigon  has  been  followed,  and  the  spirit  of  the  English  cases.*  But 
there  is  no  duty  of  reshipment  recognised  by  the  English  law.  It  is 
a  measure  wholly  of  expedience,  based  on  the  facts  at  the  time  :  at 

*  Atwood  f.  Scllar,  4  Q.  B.,  D.,  342,  358,  per  Cockbum,  J.  5  Blasoo  r.  Fletcher, 
14  C.  B.  (N.  S.),  147. 

»  Shipton  V,  Thornton,  9  A.  &  £.,314;  Rosetto  ».  Gurney,  11  C.  B.,  176,  188; 
Matthews  v,  Gibbs,  30  L.  J.,  Q.  B.,  J5  ;  The  Bahia,  Br.  &  L.,  292  ;  The  Hamburg,  id.^ 
253,  2  Moo.  P.  C.  C.  (N.  S.),  289  ;  Cargo  ex  Galam,  Br.  &  L.,  167,  2  Moa  P.  C  C., 
216  5  De  Cuadra  V.  Swann,  16  C.  B.  (N.  S.),  772 ;  The  Nathaniel  Hooper,  3  Snmn.,  542. 

»  Luke  V.  Lyde,  2  Burr.,  882,  888 ;  Hickie  v,  Rodoconachi,  28  L.  J.,  Ex.,  273,  277. 

^  Kent,  Com.  &  Mer.  Law,  205,  206  ;  Mumford  v.  The  Com.  Ins.  Co.,  5  Johns.,  262  ; 
Searle  v,  Scovell,  4  Johns  (Ch.),  218  ;  but  see  Lemont  v.  Lord,  52  Me.,  365,  contra. 

'  Gibbs  V.  Gr^,  26  L.  J.,  Ex.  286  ;  2  H.  &  N.,  22 ;  see  MaUhews  v.  Gibbs,  30 
L.  J.,  Q.  B.,  55. 

*  Kent's  Com.  &  Mer.  Law,  206;  Kent's  Com.,  vol.  3,  p.  212;  see  Laurie  v, 
Douglas,  15  M.  &  W.,  746;  Notara  v,  Henderson,  7  L.  R.,  Q.  B.,  225$  Nugent  v. 
Smith,  I  C.  P.  D.,  423,  amtra. 

^  The  Ordinance  of  Louis  XIV.  declares  it  the  duty  of  the  mast^  to  hire  another  ship ; 
and  with  this  Emerigon  concurs,  and  considers  him  guilty  of  a  breach  if  he  refuses  to  pro- 
cure  another  vessel,  and  take  the  cargo  on;  and  in  this  Boulay  Paty  and  Pardessus 
also  concur;  Cours.  de  Droit  Com.,  vol.  3,  n.  644;  Boulay  Paty,  torn.  2,  400,  405. 
Valin  and  Pothier,  on  the  other  hand,  conceive  there  is  no  duty  to  proceed,  and  concur 
with  the  English  authorities  to  this  extent,  that  the  master  is  absolved  from  his  contract 
by  the  loss  of  the  ship,  as  he  engaged  to  furnish  his  own  vessel  only ;  but  consider  the 
irei|;hter  is  only  discharged  from  his  pa3rmeDt  of  freight  for  the  residue  of  the  vojrage ; 
Valm.,  tom.  I,  p.  618 ;  Pothier,  Charte  Partie,  n.  68 ;  in  opposition  to  English  law, 
Hopper  V.  Bumess,  i  C.  P.  D.,  137  ;  Hunter  v.  Prinsep,  10  East,  378 ;  Hill  v,  Wilson, 
4  C.  P.  D.,  335 ;  Lemont  v.  Lord,  52  Me.  (Am.),  365. 

*  Kent,  Com.  &  Mer.  Law,  p.  205. 
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least  this  seems  the  only  conclusion  to  be  derived  from  the  language 
of  Ld.  Tenterden.  If  ever  so  slight  a  balance  inclines  in  point  of 
convenience,  to  the  continuance  of  the  voyage  by  transhipment,  this 
being  practicable,  is  the  first  object,  because  t/uxt  is  in  furtherance 
of  the  original  purpose ;  that  is  all  that  is  said.  Beyond  this,  "he 
must  do  tkat  which  a  wise  and  prudent  man  will  think  most  con- 
ducive to  the  benefit  of  all  concerned."  If  the  master  considers 
the  maintenance  of  the  contract,  and  its  further  performance  by 
carrying  on  the  goods  in  accordance  with  his  duty,  he  must  act  for 
the  best  interest  of  all  concerned.  If  he  tender  and  offer  to  fulfil 
the  contract,  and  the  owner  of  the  goods  refuses,  he  acquires 
the  right  to  his  entire  freight  as  fully  as  if  he  had  earned  it,  unless 
such  refusal  is  upon  sufficient  and  reasonable  grounds.  If  the 
master  resolves  on  a  sale  and  sells  without  necessity,  he  and  his 
owners  will  be  alike  answerable  to  the  merchant ;  and  they  will  be 
equally  answerable  if  the  goods  are  placed  at  the  disposal  of  a 
Vice-Admiralty  Court  in  a  British  colony,  and  they  are  sold  under 
an  order  of  the  court,  as  such  a  court  has  no  authority  to  order  a 
sale,  and  the  persons  who  buy  under  such  circumstances  will  not 
acquire  a  title  as  against  the  merchant,  but  must  answer  to  him  for 
the  value  of  the  goods.^  And  other  circumstances  than  sea-damage 
may  oblige  the  ship  to  stop  in  her  course.  A  sudden  blockade  or 
an  interdiction  of  commerce  by  the  Government  of  the  shipowner, 
or  a  declaration  of  war,  or  a  well-founded  apprehension  of  danger, 
may  defeat  the  adventure  ;  but  neither  of  these  contingencies  would 
render  it  necessary  to  sell  the  cargo  at  an  intermediate  port  The 
circumstances  of  sea-damage  which  would  render  such  an  act  neces- 
sary or  justifiable  have  been  considered  in  several  recent  cases ;  but, 
apart  from  a  justifying  necessity  in  reference  to  ship  or  cargo,  there 
is  no  implied  authority  to  sell.* 

Having  presented  some  of  the  general  rules  of  extrinsic  con- 
struction which  govern  agreements  by  charter-party,  as  well  as  some 
of  those  which  are  applied  to  the  contract  in  detail,  it  is.  now 
proposed  to  furnish  an  outline  of  the  terms  frequently  employed  in 
such  documents,  so  far  as  they  have  received  a  specific  interpreta- 
tion, with  the  cases  which  have  been  decided  thereon ;  distinguishing 
such  provisions  as  have  been  declared  to  be  warranties,  or  in  the 
nature  of  conditions  precedent,  and  those  stipulations  which  are 
treated  as  representations,  or  as  being  descriptive  merely.  For  this 
purpose  the  outline  of  an  ordinary  and  simple  form  of  charter- 
party  is  offered. 

^  Morris  V.  Robinson,  3  B.  &  C,  196  ;  Moss 9.  Smith,  19  L.  J.,  C.  P.,  225  ;  9  C. 
B.,  94;  Rosetto  V,  Gurney,  20  L.  J.,  C.  P.,  257;  ii  C.  B.,  176 ;  Shipton  v.  Thornton, 
9  A.  &  E.,  314 ;  Rankin  v.  Potter,  6  L.  R.,  H.  oi  L.,  83  ;  Abb.  on  Ship.,  243  ;  Kent  on 
Com.  and  Mer.  Law,  p.  207,  n.  2,  infra, 

*  Rankin  z;.  Potter,  6  L.  R.,  H.  of  L.,  116;  Acatos  v.  Bums,.  3  Ex.  D.,  282; 
Wagstaflfv.  Anderson,  4  C.  P.  D.,  283;  Hopper  ».  Bumess,  i  C.  P.  D.,  137;  Hill  r. 
Wilson,  4  C.  P.  D.,  329,  335  ;  Australasian  St  Navig.  Co.  v,  Morse,  4  L.  R.,  P.  C, 
223,  and  p.  420,  n.  2,  ante,  and  judgment  of  Stoiy,  J.,  in  Jordan  v.  Warren  Ins.  Co., 
I  Story,  342,  359 ;  The  Ship  Nathaniel  Hooper,  3  Sumner,  542,  and  cases  cited  p.  415, 
n.  5,  anU, 
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(i.)  //  is  this  day  mutually  agreed  hetw^n  John  Jones,  owner  of  the 
(British  or  privileged)  good  ship  or  vessel  called  "The  Queen,"  of  the 

burthen  of  900  tons  (or  of  the  burthen  of  15  keels)  or  thereabouts,  now 
lying  in  the  River  Thames  or  dock,  and  Wm.  Rathbone,  of  Liverpool,  mer- 
chant, or  Messrs.  Mills  &  Co.,  as  agents  to  Saml.  £ste  &  Others,  the 
freighters  of  the  said  ship. 

(2.)  That  the  said  ship  being  tight,  staunch,  and  strong,  and  every  way 
fitted  for  the  voyage,  (3)  shall,  with  all  convenient  speed,  or  with  first  fair  wind, 
or  forthwith  saU  or  depart  and  proceed  to  (the  port  of)  Lamaca,  (4)  or  as  dear 
thereto  as  she  may  safely  get ;  (5)  and  there  load  or  receive  and  take  on 
board,  from  the  factor  of  die  said  freighters,  a  full  and  complete  cargo  of 
lawful  merchandise  (say  about  1,100  tons,  more  or  less,  or  of  sugar,  molasses, 
and  other  produce),  not  exceeding  what  she  can  reasonably  stow  and  carry, 
over  and  above  her  tackle,  apparel,  provisions,  and  furniture  (6)  and  being 
so  loaded,  shall  forthwith  proceed  with  the  first  opportunity  and  all  possible 
despatch  to  London,  (7)  or  so  near  thereto  as  she  may  safely  get  (or  to  some 
port  or  ports),  and  there  deliver  at  freighters*  risk  and  expense  the  same  to— — 
(8)  on  being  paid  freight  (or  there  deliver  the  same  alongside  any  vessel, 
wharf,  or  warehouse,  as  ordered,  where  she  can  safely  deliver,  or  always 
afloat),  (9)  the  act  of  God  and  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 
and  kind  soever,  during  the  said  voyage  always  excepted.  (10.)  The  master 
to  sign  bills  of  lading,  (i  i.)  The  freight  to  be  paid,  on  unloading  and  right 
delivery  of  the  cargo  (or  in  cash  for  ship's  use  and  the  remainder  by  approved 
bill,  or  one-half  before  the  sailing  of  the  said  ship  and  the  other  half  by 

.  approved  bill  or  cash,  at  master's  option  ;  or  cash  for  ship's  disbursements, 
to  be  advanced  to  the  extent  of  ^500,  free  of  interest,  "  but  subject  to  in- 
surance.") (12.)  Twenty  running  or  working  days  are  to  be  allowed  the 
said  freighters  for  loading  and  discharging,  and  ten  days  on  demurrage  at 
;^5o  per  day,  or  los.  per  ton  per  day  over  and  above  the  said  lay  days  at 
per  day. 
(13.)  This  charter  being  concluded  by  the  said  Mills  &  Co.,  as  agents 
for  and  on  behalf  of  the  said  Samuel  Este,  or  other  persons,  it  is  agreed 
that  all  liability  of  the  former  shall  cease  as  soon  as  the  cargo  is  shipped 
(loading  excepted),  the  owners  and  master  of  the  vessel  agreeing  to  rely 
solely  on  their  lien  on  the  cargo  for  freight,  demurrage,  dead  freight,  and  all 
other  claims  which  may  arise,  and  which  lien  it  is  hereby  agreed  that  they 
shall  have  and  fully  exercise.  And  that  the  said  vessel  shall  be  cleared,  &c.. 
The  vessel  is  to  be  addressed  to  the  freighter's  agent  at  the  port  of  dis- 
char^^e,  paying  the  usual  brokerage  only.  (14.)  Penalty  for  non-performance 
of  this  agreement,  the  estimated  amount  of  freight 

(15)  (Signed) 

(i.)  "  It  IS  this  day  mutually  agreed,  &c.,  that  the  good  ship 
"  Queen,"  of  the  burthen  of  900  tons  or  thereabouts,  now  lying  in 
the  River  Thames,  or  dock  :** 

(i.)  These  prelimimuy  statements  are  in  the  nature  of  representations  or  declarations  of 
what  is  known  or  has  happened,  and  therefore  ought  to  be  stated  with  extreme  accuracy. 
Thus,  a  statement  that  the  ship  is  "lying  in  a  certain  dock,"  or  is  "  British  built,'*  or  is 
''A  I  at  Lk>yd'fi,"  or  that  it  will  sail  on  a  certain  day,  is,  or  may  be,  an  allegation' upon 
which  the  entire  contract  will  be  based,  and  such  terms  have,  in  particular  cases,  teen 
construed  as  conditions  precedent,  which,  if  not  performed,  entitled  the  promisee  to 
renounce  the  contract,  if  it  had  not  been  in  part  performed ;  Glaholm  v.  Hays,  2 
M.  &  G.,  257;  Oliver  v,  Fielden,  18  L.  J.,  Ex.,  353;  4  Ex.,  135;  Crookewit  v. 
Fletcher,  26  L.  J.,  Ex,,  153 ;  l  H.  &  N.,  ^{93  ;  Seeger  v.  Duthie,  29  L.  J.,  C.  P..  253; 
Shadfbrth z^.  Higgm,  3  Camp.,  385  ;  Cranston  v..  Marshall,  19  L.  T.,  Ex.,  340;  5  Ex., 
395.  The  date  expressed  by  the  charter  for  the  sailing  of  the  ship  is  that  which  is 
to  be  acted  on,  if  not  an  impossible  one,  as  in  the  case  where  a  charter-party  appeared 
to  have  been  made  on  the  6th  of  February,  but,  in  fact,  was  not  executed  till  the  15th  of 
March,  and  the  agteement  was  executed ;  it  was  held  not  a  condition  precedent  under  the 
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(I.)  "  It  is  this  day  mutually  agreed,  &c., 
owners  of  the  good  ship 
of  the  burthen  of 
now  lying  in  the  River  Thames,  or  dock  :*' 

particular  circumstances,  and,  the  date  being  an  impossible  one,  the  day  of  the  ezecutfon 
or  delivery  of  the  document  was  made  the  operative  date  ;  Hall  v,  Cazenove,  4  East, 
47^ ;  but  see  Ollive  v,  Booker,  17  L.  J.,  Ex.,  21 ;  I  Ex.,  416 ;  Deffell  v.  Brockle- 
bank,  4  Price,  36.  A  promise  that  a  ship  should  be  ready  to  receive  caigo  in  all  May, 
"  was  held  a  condition  precedent  to  the  shipowner's  right  to  recover  for  not  loading  a  full 
cargo ; "  Oliver  v,  Fielden,  id.  ante^  and  see  p.  337,  ante. 

The  word  "ship**  by  the  M.  S.  Act,  1854,  17  &  18  Vic,  c.  104,  s.  2,  "mdudes 
every  description  of  vessel  used  in  navigation  not  propelled  by  oars.'*  The  test 
ordinarily  applied  to  a  '*sea-goin|g  ship,"  which  is  a  recognised  statutory  term,  as  are 
also  the  terms,  **  home-trade  ships  **  and  *•  foreign-going  ships,**  is  that  its  habitual 
business  is  to  go  to  sea.  If  a  ship  is  occasionally  propelled  by  oars,  it  is  not  the 
less  a  ship ;  but  if  it  does  not  go  to  sea  at  all,  it  is  not  a  ship  in  the  sense  in  which  the 
term  is  ordinarily  used ;  Exp,  Ferguson,  6  L.  R.,  Q.  B.,  280;  The  C.  S.  Butler,  4 
L.  R.,  A  &  E.,  241.  A  coble,  or  vessel  employed  in  the  herring  fishery,  about  24  feet 
long,  and  which  ordinarily  proceeded  to  sea  under  sail,  was  held  to  be  a  ship  within 
the  M.  S.  Acts;  Exp.  Ferguson,  Ijb,  The  term  would  not  include  a  coal  hulk,  or  a 
ship  after  it  has  ceased  to  be  used  as  a  ship ;  The  European  &  Australian  Mail  Co.  v. 
The  Peninsular  &  Oriental  Steam  Co.,  2  Mar.  L.  Cas.,  351.  "Ship"  would  seem  equivalent 
to  ''vessel**  used  in  the  Admiralty  County  Court  Acts  of  1868  and  1869,  and  would  not 
include  a  dumb  barge  ;  Everard  v.  Kendall,  5  L.  R.,  C.  P.,  428 ;  The  Bilbao,  Lush,  Ad. 
R.  149 ;  The  Malvina,  Td. ,  493.  If  the  ^ip  is  named,  the  charterer  is  entitled  by  this 
declaration  to  the  ship  he  bargains  for,  and  mav  have  an  injunction  to  restrain  a  mortgagee 
who  has  taken  possession  firom  exercising  his  power  of  sale  (if  the  ship  is  still  under 
charter  to  him,  the  charterer),  and  from  interiering  with  the  ship  on  the  voyage,  and  to 
restrain  the  mortgagee  in  its  emplovment  in  any  other  manner  or  for  any  other  purpose 
than  that  which  has  been  contracted  for.  "A  person  who  hires  a  vessel  under  a  charter- 
party  does  so,  not  merely  firom  a  wish  to  have  his  goods  taken  to  a  particular  place, 
but  upon  a  careful  choice  of  the  vessel  itself  as  the  vessel  best  adapted  for  his 
purposes.  I  think  a  vessel  engaged  under  a  charter-party  ought  to  be  r^[arded  as  a 
chattel  of  a  peculiar  value  to  the  charterer  ;**  De  Mattos  v.  Gibson,  28  L.  J.,  Ch.;  165; 
on  appeal,  Ib,^  498,  502,  per  Chelmsford,  L.C 

If  the  ship  is  described  as  ''a  British  ship,"  this  would  be  a  warranty  that  the 
vessel  is  what  she  is  described  as  being,  for  purposes  of  insurance,  and  might  also 
for  some  purposes  be  so  considered  in  a  charter-party;  Lothian  v,  Henderson,  3  B 
&  P.,  499.  And  the  statement  in  a  charter-party  that  she  is  registered  A  I  at  Lloyd's, 
or  is  100  A  I,  is  a  warranty  or  undertaking  by  the  owners  that  she  is,  what  she  is  described 
as  being,  at  the  time  the  warranty  is  mtule ;  Rotith  v.  McMillan,  33  L.  J.,  Ex.,  38 ; 
Hurst  V,  Usbome,  25  L.  J.,  C.  P.,  209 ;  18  C.  B.,  144 ;  but  does  not  amount  to  a  con?- 
.tinuing  warranty,  and  is  a  warranty  only  at  the  time  it  is  made  ;  and  if  the  ship  is  sub- 
sequently taken  off  the  register,  it  is  complied  with  ;  French  v.  Newgass,  3  C.  P.  D.,  163, 
47  L.  J.,  361.  And  a  contract  by  a  shipbuilder  to  repair  a  ^ip,  "to  enable  the 
vessel  to  be  classed  100  A  i,**  involves  an  obligation  so  to  repair  it,  that  it  can  on  its 
merits  be  so  classed;  Inglis  v.  Buttery,  3  App.  C,  55a.  In  like  manner  the 
statement  that  the  ship  is  lying  in  a  certain  dock,  or  at  a  certain  wharf;  imports  a 
warranty  ;  Behn  v.  Bum^  32  L.  T.,  O.  B.  (Ex.  Ch.),  204.  "Warranty**  being  used  as 
synonymous  with  "condition  precedent,  rendering  the  contract  voidable,  if  not  in  part 
performed.  And  where  a  ship  wras  stated  to  be  "now  at  s^  having  sailed  three  weeks 
ago,*'  it  was  held  that  this,  being  an  affirmative  statement  going  under  the  circumstances  to 
the  whole  root  of  the  contract,  was  a  warranty,  and  not  a  mere  representation,  and  in 
effect  an  absolute  guarantee  by  the  shipowner  that  the  ship  was  actually  at  sea,  time  being 
of  the  essence  of  this  particular  contract;  Ollive  v,  Booker,  17  L.  J.,  Ex.,  21  ;  i  Ex., 
416;  Dimech  v,  Corlet,  12  Moo.  P.  C.  C,  199.  And  where  the  charter-party,  described 
the  vessel  as  "expected  to  be  at  Alexandria  about  the  I5lh  of  December,'*  it  was  held 
that  there  was  a  warranty  that  the  ship  was  in  such  a  position  that  she  might  reasonably 
be  expected  to  be  at  Alexandria  by  the  time  named ;  Corkling  v.  Massey,  8  L.  R.,  C.  P.| 
395  ;  Gorrissen  v.  Perrin,  27  L.  J.,  C.  P.,  29 ;  2  C  B.  (N.  S.),  681 ;  Oliver  v.  Fielden, 
18L.J.,  Ex.,  353;  4  Ex.,  135-  .  . 

The  statement  of  the  burthen  or  tonnage  of  a  ship  as  "about  so  many  tons,    is  usually  ' 
considered  mere  description,  and  will  not  ordinarily  be  deemed  a  warranty  unless  so 
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(l.)  "  It  is  this  day  mutually  agreed,  ftc, 
owners  of  the  good  ship 
of  the  burthen  of 
now  lying  in  the  River  Thames,  or  dock  : " 

agreed,  or  the  surrounding  circumstances  establish  that  a  vessel  of  a  particular  size  and 
tonnage  was  essential.  A  variance  '*  to  the  extent  of  a  ton,  or  half  a  ton  in  size,mifht  be 
iatal  if  it  was  a  waiianty/*  and,  if  an  excess,  would  frustrate  the  contract ;  Windle  v. 
Barker,  25  L.  J.,  Q.  B.,  349,  351;  6  E.  &  B.,  675,  679,  per  Jervis,  CJ.  A  statement 
that  a  ship  of  257  tons  was  180  or  200  tons,  *'  or  thereabouts,*'  was  not  in  this  case 
considered  a  warranty.  It  would  have  been  otherwise,  probably,  if  it  had  been  1 ,000. 
In  the  promise  that  a  ship  ^  would  load  a  full  and  complete  cargo,  say  about  i,  100 
tons,*'  these  latter  words  were  considered  not  mere  words  of  expectation,  but  words  of 
contract,  and  that  under  the  circumstances  3  per  cent,  was  a  iaXx  amount  of  excess 
over  1,100  tons  as  a  margin  in  estimating  what  was  a  full  and  complete  cargo  of  "about 
1,100  tons,"  1,080  tons  were  in  consequence  considered  too  little  by  53  tons:  Morris  v» 
Levison,  l  C.  P.  D.,  155;  Leeming  v,  Snaith,  20  L.  J.,  Q.  B.,  164;  16  Q.  B., 
275 ;  GwiUim  v.  Danieli,  2  Cr.  M.  &  R.,  61,  see  p.  337,  ante,  A  statement  that 
a  ship  will  sail  on  or  before  a  given  date,  is  not  necessarily  a  condition  precedent, 
but  would  entitle  a  charterer  to  recompense  in  damages  if  not  complied  with; 
Hall  V,  Cazenove,  4  East,  477  ;  Deffell  v,  Brocklebank,  3  Bligh,  561,  4  Pnce,  36  ;  but 
see  Glaholm  v.  Hays,  2  M.  &  G.,  257.  The  provisions  as  to  3ie  measurement  of  ships 
are  contained  in  ss.  20  to  30  M.  S.  Act,  1854;  18  &  19  Vic,  c.  91,  s.  14;  35  &  36 
Vic,  c.  73,  s.  3  ;  25  &  26  Vic,  c.  63,  s.  4  &  s.  60 ;  25  s.  of  17  &  18  Vic,  c  104,  having 
been  repealed  by  34  &  35  Vic,  c.  no,  s.  12.  S.  41  of  Act  of  1854  prescribes  penalties  for 
a  wilful  misstatement  of  the  tonnage  by  the  builder  in  obtaining  the  first  registration  of  a 
ship ;  and  the  various  amending  Acts  set  forth  penalties  for  marking  them  so  as  to  mis- 
lead, altering  and  effacing  the  1^-line,  &c.,  &c.  If  the  burthen  is  misstated  to  a  charterer 
who  pays  a  lump  freight  calculated  on  that  basis,  he  is  liable  for  the  sum  agreed,  according 
to  Molloy,  in  the  words,  **  If  ship,  by  charter-party  reciting  to  be  of  the  burthen  of  200 
tons  is  taken  to  fireight  for  a  sum  certain,  to  be  paid  at  her  return,  the  sum  certain  is  to 
be  paid,  though  the  ship  amounts  nut  to  that  burthen ;  *'  which,  assuming  the  statement 
of  tonnage  to  be  made  m  good  faith  and  without  fraud,  would  make  the  modem  autho- 
rities accord  that  this  is  mere  description,  and  not  a  warranty ;  Molloy,  379,  Book  2,  c.  4, 
s.  16. 

(2.)  "  That  the  said  ship  being  tight,  staunch,  and  strong,  &c., 
and  every  way  fitted  for  the  voyage,  &c." 

(2.)  This  is  the  contract  of  seaworthiness  which,  even  if  not  expressed,  is  involved  in 
all  contracts  for  the  carriage  of  goods,  whether  by  charter  or  in  a  general  ship ;  Richardson 
V.Stanton, 41  L.J.,  C.  P.,  l8o;7L.  R.,C.  P.,  421;  9 L.  R.,  C  P.,  390 (Ex.  Ch.). ;  Steel 
tf.  The  State  Line  St.  S.  Co.,  3  App.  C,  72  ;  Cohn  v.  Davidson,  2  Q.  B.  D.,45S.  Sea- 
worthiness is  a  relative  term,  and  the  obligation  involves  that  the  vessel  must  be  seaworthy  in 
relation  to  the  cargo  to  be  loaded  and  the  voyage  to  be  undertaken.  Under  a  charter- 
party  the  contract  of  seaworthiness  is  that  the  vessel  shall  be  seaworthy  at  the  time  it  leaves 
or  sails  actually  on  the  voyage,  and  also  from  any  subsequent  port ;  Worms  v.  Storey, 
2C  L.  J.,  Ex.,  I ;  II  Ex.,  427  ;  Atwood  v.  Sellar,  4  Q.  B.  D.,  342 ;  but  see  Putnam  v. 
Wood,  3  Mass.,  485,  that  the  shipowner  must  keep  his  ship  seaworthy,  unless  prevented 
by  perils  of  the  sea  or  imavoidable  accident,  per  Parker,  J. ;  Werk  v.  Leathers,  i  Wood, 
C.  C,  271  ;  The  Bark  Gentleman,  Olcott,  Ad.,  115;  Ripley  v,  Scaife,  5  B.  &  C, 
1705  per  Bayley,  J.  39  &  40  Vic,  c8o,  ss,4,5&6,  fixa  statutory  obligation 
of  seaworthiness  as  to  the  crew,  and  make  it  a  misdemeanour  to  send  an  unsea- 
worthy  ship  to  sea,  so  that  the  life  of  any  person  is  endangered  thereby,  unless  all 
reasonable  means  can  be  shown  to  have  been  used  to  insure  her  being  sent  to  sea  in  a 
seaworthy  state,  or  the  unseaworthiness  was  under  the  circumstances  reasonable  and  justi- 
fiable ;  and  the  last  cited  sect,  deals  with  the  defective  condition  of  the  hull,  equipments, 
or  machinery.  The  obligation  of  seaworthiness  has  been  said  not  to  exist  at  common 
law  in  reference  to  the  passengers;  that  the  owner  need  merely  do  the  best  he  can  under  the 
circumstances,  and  that  he  is  not  an  insurer  of  the  safety  of  the  passenger  in  any  event, 
and  is  only  responsible  if  there  has  been  negligence  or  the  absence  of  due  care  on  his 
part ;  Christie  v,  Griggs,  2  Camp.,  81 ;  Crofts  v.  Waterhouse,  3  Bing.,  319 ;  Readhead  v. 
Midland  R,  Co.,  4  L.  R.,  Q.  B.,  381.  The  phrases  employed  to  define  the  carrier's 
duty,  are  so  elastic  that  they  may  probably  express  it  with  proximate  accuracy;  but 
there  can  be  little  doubt  that  the  modem  decisions  uniformly  establish  that  the  ship 
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(2.)  "  That  the  said  ship  beuig  tight,  staunch,  and  strong,  &c., 
and  every  way  fitted  for  the  voyage,  &c. " 

must  be  reasonably  fit  for  the  purpose  for  which  it  U  engaged^  and  therefore  seaworthy 
in  reference  either  to  the  carriage  of  goods  or  of  passengers ;  Steel  v.  The  State  Line 
St  S.  Ca,  3  App.  C,  72,  86;  Richardson  v,  Stanton,  lb,  ante;  Cohn  v,  Davidson,  2 
Q.  B.  D.,  455 ;  Lyon  v,  Mells,  5  East,  428 ;  and  p.  339  d  seq,,  ante.  The  rule  laid 
down  with  reference  to  goods  in  one  case  was  thus  stated  : — "In  whatever  way  a  contract 
for  the  conveyance  of  merchandise  be  made,  where  there  is  no  agreement  to  the  contrary, 
the  shipowner  is,  by  the  nature  of  the^;ontract,  impliedly  and  necessarily  held  to  warrant 
that  the  ship  is  good,  and  is  in  a  condition  to  perform  the  voyage  then  about  to  be  under- 
taken, or,  in  ordinal^  language,  is  seaworth]^,  that  is,  fit  to  meet  and  undergo  the  perils  of 
the  sea  and  other  mddental  risks  to  wmch  she  must  of  necessity  be  exposed  in  the 
course  of  the  voyage;"  Kopitoff  v^  Wilson,  i  Q.  B.  D^  377»  380.  And  the  rule, 
thus  explicitly  stated,  has  been  fiirther  affirmed  and  extended  in  a  subsequent  case,  to  the 
effect  ''That  the  implied  warranty  of  seaworthiness  into  which  the  owner  of  a  ship  enters 
with  the  owner  of  her  cargo  under  a  charter-party,  i.^.,  the  charterer,  attaches  at  the 'time 
when  the  perils  of  the  intended  voyage  commence,  that  is,  when  she  sets  sail,  with  the 
careo  on  board,  for  her  port  of  destination ;  '  and  this  warranty  is  broken  if  she  is  then 
unfit  to  encounter  these  perils,  although  she  may  have  been  seaworthy  whilst  lying  in  the 
port  of  loading,  and  also  at  the  times  of  starting  from  her  anchorage  for  and  amving  at 
the  place  of  l^ing  appointed  by  the  charterer,  and  of  commencing  to  take  on  board  her 
careo  ;  Cohn  v,  Davidson,  2  Q.  B.  D.,  455. 

(2.)  The  express  and  implied  Warranty  of  Seaworthiness.— This  warranty 
involves  also  the  obligation  that  the  ship  shall  sail  with  a  fit  and  adequate  crew,  a  suffi- 
ciently capable  master,  and  that  she  shall  be  properly  found,  and  it  is  not  limited  merely 
to  the  condition  of  the  hull  of  the  ship.  He  (the  master)  may  not  set  sail  without  able 
and  sufficient  mariners,  both  in  respect  of  quality  and  number ;  nor  sail  with  insufficient  ^ 
tackle  or  rigging,  or  with  other  or  fewer  cables  than  are  usual  and  requisite,  respect  being 
had  to  the  burthen  of  the  vessel ;  MoUoy,  vol.  I,  328 ;  Thompson  v»  Hopper,  27  L.  J. , 
Q.  B.,  441  (Ex.  Ch.).  And  the  ship  must  be  fiimished  with  ground  tackle  sufficient  to 
^able  her  to  meet  ordinary  perils ;  Wilkie  v,  Geddes,  3  Dow.,  57.  With  proper  and 
necessary  anchors ;  Harrison  r.  Douglas,  3  Ad.  &  £.,  396 ;  and  see  Christie  v,  Trott, 
22  L.  T.,  loi,  per  Maule,  J.  And  the  v^sel  ought  also  to  be  provided  with  a  competent 
master^  as  well  as  properly  manned;  Tait  v.  Levi,  14  East,  481 ;  De  Mattos  v,  Gibson, 
dS  L.  J.,  Ch.,  498,  501,  502,  per  Ld.  Chelmsford;  Forshaw  v.  Chabert,  3  B.  &  B., 
158  ;  Shore  v,  BentaU,  7  B.  &  C.,  798,  n.  And  the  master  may  not  load  apart  from  his 
statutoiy  liabilities  a  greater  cargo  thsui  the  ship,  a)ntracted  for,  will  safely  carry ;  Weir  v. 
Aberdeen,  2  B.  &  A.,  320;  Foley  v.  Tabor,  2  F.  &  F.,  663 ;  Biccard  v.  Shepherd, 
14  Moo.  P.  C.  C.,  471.  And  where  a  ship  has  been  under  repair,  the  question  of 
whether  she  has  been  sufficiently  and  properly  repaired  is  a  question  of  fact  for  the  junr ; 
Knill  V,  Hooper,  26  L.  J..  Ex.,  377 ;  2  H.  &  N.,  277.  It  is  sufficient,  however,  to  raise 
a  strong  presumption  of  seaworthioess,  if  the  vessel  b  seaworthy  when  she  leaves  Uie  dock, 
unless  an  accident  should  arise  immediately  or  very  soon  after  she  leaves  the  port,  without 
adequate  weather  to  account  for  the  calamity  or  mischief  which  ensues,  in  which  case 
the  presumption  would  be  reversed;  Parker  v.  Potts,  3  Dow.,  23  ;  Douglas  v,  Scougall, 
4  Dow.,  269;  Munro  v.  Vandam,  I  Park.  Ins.,  333,  n.,  3rded. ;  Conn  v.  Davidson, 
2  Q.  B.  D.,  455  ;  Werk  v.  Leathers,  I  W^ood  C.  C,  271 ;  The  Bark  Gentleman,  Olcott, 
no.  And  it  was  said  in  an  early  case  of  a  hojrman,  that  no  carrier  is  obliged  to  have  a 
new  carriage  for  every  journey.  It  is  sufficient  if  he  provide  one  which,  without  any 
extraordinary  accident,  will  probably  perform  the  journey.  And  a  sudden  gust  of  wind, 
which  was  sufficient  to  sink  the  hov,  was  considered  an  excepted  peril,  or  act  of  God ; 
Amids  V,  Stevens,  i  Str.,  128 ;  Bull,  N.  P.,  7o;  Price  v.  Hartshorn,  44  N.  Y.  R.,  94. 

Sul»equent  unseaworthiness  does  not  make  the  owner  liable,  as  his  warranty  has  been 
fulfilled,  unless  the  voyage  entered  on,  is  in  different  and  successive  stages ;  Watson  v. 
Clark,  I  Dow.,  344.  And  a  vessel  is  seaworthy  if  she  is  sufficiently  furnished  for  the 
service  in  which  she  is  for  the  time  being  engaged,  as  it  would  be  no  breach  if  unseaworthy 
for  the  voyage  while  remaining  in  port ;  Annen  v.  Woodman,  3  Taunt.,  299.  She  may 
be  seaworthy  in  harbour,  although  much  out  of  repair  ;  and  although  it  was  once  con- 
sidered that  the  obligation  of  seaworthiness  did  not  extend  to  a  warranty,  or  even  a  stipu- 
lation, that  the  vessel  should  be  seaworthy  at  every  port  which  she  leaves  in  the  course  of 
her  voyage,  this  view  can  no  longer  be  deemed  law ;  Iloldsworth  v.  Wise,  i  Man.  &  Ry., 
673  ;  sSloss  V.  Heriot,  32  lTj.,  C.  P.,  211 ;  Kopitoff  v.  WUson,  i  Q.  B.  D.,  377  ; 
Gibson  v.  Small,  4  H.  of  L.  Cas.,  353,  398 ;  and  the  master  sails  from  anv  port  in  an  imsea- 
worthy  ship  at  his  peril;  Worms  v.  Storey,  25  L.  J.,  Ex.,  I,  il  Ex.,  427  ;  Steel  v.  State 
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(2.)  "  That  the  said  ship  being  tight,  staunch,  and  strong,  &c., 
and  every  way  fitted  for  the  voyage,  &a" 

Line  St.  S.  Co.,  j  App  C,  72 ;  Cohn  v.  Davidson,  id.  sup.  ;  and  see  p.  344  eiseq.y  antty  and 
Am.  cases  there  cited.  Ordinarily  the  obligation  is  re ''erred  to  the  commencement  ofthe  risk  ; 
Hollingworth  v.  Brodrick,  7  Ad.  &  £.,  40  ;  and  there  is  an  undertaking  to  provide  a  fit 
vessel  lor  the  purposes  of  the  vo3rage,  and  it  is  a  neglect  and  breach  of  duty  if  the  owners 
do  not  so  provide  it ;  lb.  ;  Kopitoff  v.  Wilson,  lb.  ante ;  Steel  v.  State  Line  St.  S.  Co., 
Jb.  ante.,  and  p.  338  et  Seq.,  ante. 

(2.)  Thb  express  and  implied  Warranty  of  Seaworthiness.— The  loading  of 
a  deck  cargo  contrary  to  the  M.  S.  Acts,  and  sailing  without  a  certificate  of  clearance, 
have  been  held  not  to  be  such  an  unseaworthiness  as  to  prevent  recovery  of  the  sum 
insured,  on  a  policy  of  insurance ;  Wilson  v.  Rankin,  I  L.  R.,  Q.  B.,  162  (Ex.  Ch.) ; 
Cunard  v.  Hyde,  27  L.  J.,  Q.  B.,  408;  Am.  on  Ins.,  5th  ed.,  part  2,  ch.  $»  P*  684. 
And  the  obligation  has  be^n  held  not  to  extend  in  insurance  to  lighters  employed  to  land 
the  cargo ;  and  where  the  policy  in  terms  included  **  all  risk  to  and  itom  the  ship,*'  and  to 
the  landing  of  the  goods,  a  plea  that  the  damage  for  which  recompense  was  sought  arose 
from  unseaworthiness  ofthe  lighters  was  held  to  be  no  defence  ;  Lane  v.  Nixon,  1  L.  R., 
C.  P.,  412.  But,  under  a  contract  to  deliver  goods,  the  master  is  responsible  for  the  sea- 
worthiness of  the  lighters ;  Lyon  v,  Mells,  <  East,  428.  And  Parke,  B.,  in  Gibson  v. 
Small,  4  H.  of  L.  Cas.,  404,  seemed  to  consider  the  obligations  on  this  point  in  insurance 
and  contracts  of  carriage  identical;  Cohn  v.  Davidson,  2  Q.  B.  D.,  455,  461,  per 
Field,  J. ;  see  also  Steele.  The  State  Line  St  S.  Co.,  3  App.  C,  72.  Whether,  if  a  ship  is 
tendered  to  the  charterer  in  an  unseaworthy  condition,  he  can  at  once  reject  ir,  although 
it  may  be  made  seaworthy  in  a  reasonable  time,  has  not  been  precisely  decided  ;  Stanton 
V.  Richardson,  7  L.  R.,  C.  P.,  421,  436,  per  Brett,  J.  A  charterer  would  not  be  en- 
titled to  reject  at  once,  unless  the  object  of  the  charter-party  and  voyage  were  likely  to 
be  frustrated,  as  unseaworthiness  is  not  a  condition  precedent  to  the  cluirterer's  liability 
to  load,  and  a  vessel  chartered  on  the  22nd  of  April,  I054,  which  was  not  ready  to  load  until 
the  i6th  of  August,  was  held  to  have  been  improperly  refused  by  the  charterer,  the  alleged 
unseaworthiness,  which  caused  the  detention  ofthe  ship,not  being  an  excuse;  Tarrabiichia  v. 
Hickie,  26  L.  J.,  Ex.,  26;  but  see  Bradford  v.  Williams.  7  L.  R.,  Ex.,  259 ;  Jackson  v. 
Union  Marine  Ins.,  10  L.  R.,  C.  P.,  125 ;  8*/.,  572  ;  Tully  v.  Howling,  2  Q.  B.  D., 
182.  In  this  last  cited  case  imder  a  charter-party  by  time  for  twelve  months  from  the  com- 
pletion of  her  then  present  voyage,  the  vessel  was  declared  unseaworthy  at  the  time  she 
ought  to  have  been  tendered,  viz.,  the  completion  ofthe  then  voyage,  and  was  put  iinder 
repair  and  tendered  at  the  expiration  of  two  months.  The  charterer  was  held  justified 
in  refusing  the  ship.  Mellish,  L.J.,  on  appeal,  in  delivering  judgment,  considered  that, 
in  a  time-charter,  time  was  of  the  essence  of  the  contract,  as  in  a  vojrage  contract  the 
specified  voyage  would  be,  **.,  p.  187  ;  Brett,  J.,  in  his  judgment,  not  acqu'escing  on  this 
ground.  In  Havelock  v.  Geddes,  10  East,  555,  the  case  of  a  time  charter,  in  a  voyage  for 
twelve  months,  seawoithiness  was  held  not  a  condition  precedent  to  the  recovery  of 
freight,  the  freighter  having  taken  the  ship  into  his  service  and  used  her  for  a  certain 
period  ;  bat  it  was  conceded  that  if  the  charterer  could  have  made  no  use  of  the  vessel, 
it  would  have  been. 

The  measure  of  liability  laid  down  by  Lord  EUenborough  in  Lyon  v.  Mells,  5  East, 
428,  has  been  held  applicable  to  all  contracts  of  carriage ;  Steel  v.  State  Line  St.  S.  Co., 
3  App.  C,  72  ;  Readhead  v.  Midland  Ry.  Co.,  2  L.  R.,  Q.  B.,  434,  per  Blackburn,  J. ; 
Kopitoff  V.  Wilson,  1  Q.  B.  D.,  377,  381  ;  Cohn  v.  Davidson,  2  Q.  B.  D.,  455,  459, 
461 ;  Carroll  V.  Staten  Island  Ry.  Co.,  58  N.  Y.  R.,  126  ;  Putnam  z;.  Wood,  3  Mass.,  485  ; 
The  Planter,  2  Woods  C.  C,  490.  The  obligation  is  in  form  merely  a  collateiul  stipu- 
lation, unless  the  object  ofthe  vojrage  is  frustrated  ;  Stanton  9.  Richardson,  9  L.  R.,  C.  P., 
39^1  392  and  where  the  words  "tight,  staunch  and  strong"  had  been  omitted  from 
the  charter-party,  but  it  was  provided  that  the  ship  should  be  a  good  risk  for  insurance,  the 
obligation  was  held  the  same ;  Stanton  v.  Richardson,  7  L.  R.,  C.  P.,  421  ;  9  <r/.,  390 ;  and 
it  is  a  relative  obligation  depending  on  the  circumstances  ofthe  voyage  to  bie  encountered  ; 
Burges  v.  Wickham,  33  L.  J.,  Q.  B.,  17;  Clapham  v.  Langton,  34  L.  J.,  Q.  B.,  46 
(Ex.  Ch.).  And  the  rule  of  seaworthiness  at  the  time  of  the  commencement  of  the  risk 
may  even  be  mitigated  by  the  necessity  of  subsequent  navigation  ;  Bouillon  v.  Lupton, 
33  L.  J.,  C.  P.,  37  ;  15  C.  B.  (N.  S.),  113.  There  is  no  implied  warranty  of  seaworthi- 
ness in  a  time  policy  ;  Small  v.  Gibson,  16  Q.  B.,  128,  4  H.  of  L.  C,  353  ;•  Michael  r. 
Trcadwln,  25  L.  J.,  C.  P.,  83  ;  211  Erie,  J.,  diss.  ;  Thompson  v.  Hopper,  6  E.  &  B., 
172 ;  Fawcus  v,  Sarsfield,  6  E.  &  B.,  192  ;  Jenkins  v.  Heycock,  8  Moo.  P.  C  C,  351  ; 
Dudgeon  v.  Pembroke,  2  App.  C,  284,  reversing  the  Ex.  Ch.,  i  Q.  B.  D.,  96,  and 
affirming  Q.  B.,  9  L.  R.,  Q.  B.,  581.     But  where  the  charter-party  or  bill  of  lading 
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(2.)  "That  the  said  ship  being  tight,  staunch,  and  strong,  &c., 
and  every  way  fitted  for  the  voyage,  &a" 

exonerates  tbe  shipowner  from  the  liabilitj  of  even  the  perils  induced  by  the  n^ligence 
of  his  servants,  it  is  an  implied  obligation  that  the  ship  shall  be  seaworthy,  and  the  jury 
most  find  whether  it  was,  or  was  not  so,  when  it  started  on  the  voyage ;  Steel  v.  The 
State  line  St.  S.  Co.,  3  App.  C.,»  72  ;  and  there  is  an  implied  engagement  in  the  bill  of 
lading,  that  the  ship  shall  be  seaworthy,  per  Ld.  Cairns,  L.  C,  77,  79 ;  and  the  headnoteto 
Schloss  V,  Heriot,  32  L.  J..  C.  P.,  211,  14  C.  B.,  (N.  S.),  59,  may  be  considered  as  in 
paxt  inaccurate,  so  ur  as  it  sets  out,  that  in  the  contract  of  a  shipowner  to  carry  goods 
shipped  on  board  his  vessel  there  is  no  implied  condition  that  the  vessel  shall  be  seaworthy ; 
and  it  need  not  in  case  of  loss  be  the  efficient  cause,  without  which  loss  could  not  have 
happened ;  it  is  sufficient  if  it  is  the  direct  and  proximate  cause ;  Thompson  v.  Hopper, 
26  L.  J.,  Q.  B.,  18  ;  27  L.  J.,  Q.  B.,  441.  As  to  the  precise  meaning  to  be  attached  to 
the  word  **  voyage,**  when  employed  in  its  natural  and  popular  sense,  »ee  Valente  v, 
Gibbs,  28  L.  J.,  C.  P.,  229  ;  6  C.  B.  (N.  S.),  270 ;  Am-  on  Ins.,  5th  ed.,  36$,  vis.,  that 
it  is  "a  transit  at  sea  from  one  termmus  to  another;"  and  cases  cited,  p.  350,  nn.  i, 
2,  3,  anU^  and  Grey  v,  Pearson,  6  H.  of  L.,  Cas.  io8,  per  Ld.  Wensleydale. 

(3.)  **  Shall,  *  with  all  convenient  speed,  &c.,'  or  with  first  fair 
wind,  or  '  forthwith,  sail  and  proceed,'  or  depart,  to  Larnaca,  and 
there  load  or  take  on  board." 

The  obligation  to  sail  "  forthwith,"  or  "  with  all  convenient  speed,**  does  not  mean 
at  this  very  moment,  nor  at  any  specific  period  of  time  ;  it  means  with  all  proper  despatch, 
and  without  unreasonable  delay  ;  Hudson  v.  Hill,  43  L.  T.,  C.  P.,  273 ;  per  Coleridge, 
C.  J.,  277,  per  Grove,  J.,  280.  **  Directly  "  would  mean  less  than  in  a  reasonable  time, 
but  would  not  necessarily  mean  immediately ;  Thonipson  v,  Gibson,  10  L.  J.,  Ex.,  241 ; 
8  M.  &  W.,  281 ;  Duncan  v.  Topham,  15  L.  J..  C.  P.,  310.  As  to  the  engagement 
involved  in  the  word  "immediately,**  see  The  Queen  v.  The  Justices  of  Berks.,  4 
Q.  B.  D.,  469;  Forsdike  v.  Stone,  3  L.  R.,  C.  P.,  607;  Toms  v.  Wilson,  32  L.  J., 
Q.  B.,  382;  4  B.  &  S.,  455,  Reg.  v.  Worcester,  7  Dowl.,  789;  Reg.  w.  Aston,  19  L.  J., 
M.  C,  236^  and  p.  354,  anU.  Ordinarily,  delay  in  starting  and  delay  by  deviation  are  the 
same.  If  either  go  to  the  whole  root  of  the  contract,  and  are  so  great  as  to  frastrate 
the  purpose  of  the  voyage,  or  as  to  deprive  the  charterer  of  the  whole  benefit  of  the 
contract,  they  are  an  answer  to  an  action  for  not  loading,  and  a  condition  precedent ; 
but  loss  by  delay  or  deviation  short  of  this  gives  an  action  for  damages,  but  does  not 
defeat  the  charter ;  M*Andrew  v.  Chappie,  I  L.  R.,  C.  P.,  643 ;  Jackson  v.  Union 
Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125 ;  8  id,,  572  ;  Tully  v.  Howling,  2  Q.  B.  D.,  182  ; 
Tarrabochia  V.  Hickie,  26  L.  J.,  Ex.,  26,  9  Ex.,  668  ;  Freeman  v,  Taylor,  8  Bing.,  «24 ; 
Clipsham  v.  Vertue,  5  Q.  B.,  26$ ;  Wheeler  v,  Bavidge,  23,  L.  J.,  Ex.,  221  ;  9  Ex.,  668  ; 
Shubrick  V,  Salmon,  3  Burr.  1,637.  '^^  ^^>  apart  from  the  express  obligation  contained 
in  these  words,  implies  a  duty  in  the  owner  of  the  vessel,  whether  a  genual  ship  or  hired 
for  the  special  purposes  of  the  voyage,  to  proceed,  without  unnecessary  deviation  in  the 
usual  course ;  Davis  v,  Garrett,  o  Bing.,  716;  Scaramanga  v.  Stamp,  4  C.  P.  D..  316 ; 
48  L.  J.,  C.  P.  D.,  478.  And  the  above  words  will  support  an  imphed  promise  of  further 
obligation,  that  the  charterer  will  name  the  port  of  shipment  at  the  outward  port 
of  delivery  within  a  reasonable  time,  if  the  charterer  has  engaged  to  give  such  direc- 
tions ;  WooUey  ».  Reddelien,  12  L.  J.,  C.  P.,  152,  5  M.  &  G.,  316.  Where  no  par- 
ticular day  for  sailins;  was  specified  in  the  charter-party,  it  was  said,  per  Byles,  J.,  that  a 
delay  in  sailing  would  not  disentitle  the  owner  to  sue  for  fireight,  but  would  be  ground 
for  an  action  1^  the  charterer  for  damages  consequent  on  the  delay ;  Seeger  v,  Dutbie,  29 
L.  J.,  C.  P.,  2S3 ;  8  C.  B.  (N.  S.),  45.  To  sail  with  **  first  favourable  wind  **  means  in  a 
reasoiiable  time  ;  it  is  not  of  the  substance  of  the  contract  that  it  shall  be  really  the  first ; 
Bommannz^.  Tooke,  i  Camp.,  377  ;  Constables.  Cloberie,  Palm,  397  j  i  Car.  Rot.,  425, 
Cases  have  been  decided  on  the  different  obligations  involved  in  the  terms  '*  to  sail,"  "  to 
leave,"  **  to  depait**  Thus,  a  warranty  to  depart  on  or  before  a  particular  day  is  a  war- 
ranty to  be  out  of  port  on  or  before  that  day.  Under  a  warranty  'Uo  sail,*'  when  the  ship 
breaks  ground  and  gets  under  weigh,  the  warranty  is  complied  with  ;  Moir  v,  Ro3ral 
Exchange  Assurance  Co.,  3  M.  &  S.,  461  \fi  Taunt,  241;  i  Marsh,  570.  If  a  ship  quits 
her  moorings  and  removes,  though  only  to  a  short  distance,  being  perfectly  ready  to  proceed 
CD  her  voyage,  and  is  by  some  subsequent  occurrence  detained,  tluic  is  nevertheless  a  sailing ; 
but  it  is  otherwise,  if  at  the  time  when  she  quits  her  mooring  and  hoists  her  sails,  she  is  not 
in  a  condition  for  completing  her  sea  voyage  |  Lang  v,  Anderdon,  3  B.  &  C,  49$  ;  5  D. 
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(3.)  "  Shall,  With  all  convenient  speed,  &c,  or  with  first  fair  wind, 
or  forthwith  sail,  or  leave  and  proceed,  or  depart,  to  (the  port  of) 
&c." 

&  R'f  393  5  Pittegrew  v,  Piingle,  3  B.  &  Ad.,  514 ;  Thompson  v.  GiUespy,  S  E,  &  B., 
309 ;  Graham  v.  Barras,  5  B.  &  Ad.,  1,011 ;  Cochrane  v,  Fisher,  i  C.  M.  i  R.,  809; 
Nelson  v,  Salvador,  M.  &  M  ^  309:  the  vessel  most  be  in  all  respects  ready  for  the  voyage; 
Lang  V,  Anderdon,  3  B.  &  C,  499;  per  Abbott,  CJ.  ;  Am.  on  Ins.,  598,  5th  ed. 
In  a  cas*  in  which  the  words  employed  were,  the  ship  **  shall  be  dispatched  from  Aos- 
traUa  within  twenty-one  days  after  arrival,**  the  charterers  undertaking  to  pay  a  higber 
rate  of  freight  in  that  event,  it  was  held  that  by  breaking  ground  and  removing  from 
her  moorings  there  was  not  a  dispatch,  even  if  it  was  with  a  bond  fide  intention  of 
proceeding  to  sea.  In  fi&ct  the  ship  sailed  from  Moreton  Bay  and  put  into  Sidney, 
the  crew  having  mutinied;  and  the  court  decided,  that  the  higher  freight  coukl 
not  be  claimed,  the  vessel  being  detained  in  Australia ;  Sharp  v.  Gibbs,  I  H.  &  N., 
801 ;  RoelandU  v,  Harrison,  9  Ex.,  444 ;  a  Wms.  Saund.,  558,  n.  (h),  ed.  187L 
The  words  *'  leave  Amsterdam "  were  held  not  equivalent  to  <*  sail  on  her  voyage 
from  Anutordam;'*  and  a  charter  which  engaged  that  the  ship  should  leave  "not 
later  than  all  March,"  was  held  to  have  been  complied  with  by  (|uittin£  the  docks  and  pro- 
ceeding to  Alkmaar,  where  she  loaded  the  rest  of  her  ballast :  it  was  held  that  leaving  the 
harbour,  sufficed ;  Van  Bamn  v.  Baines,  23  L.  J.,  Ex.,  213 ;  Valente  v.  Gibbs,  28 
L.  J.,  C.  P.,  229 ;  6  C.  B  ^.  S.),  27a  The  Question  of  what  is  a  sufficient  or  proper 
^  sailing,"  is  one  of  intention  and  fulfilment.  There  must  be  a  lawful  bond  fide  sailio& 
the  ship  completely  ready  in  all  respects ;  Thellusson  v.  Fergusson,  i  Dougl.,  361, 366, 
per  Buller,  J. ;  Earle  v,  Harris,  u/.,  357 ;  Van  Baggen  9.  Baines,  lb,  sup.^  217, 
per  Parke,  B. ;  and  the  nature  and  limits  of  the  port  departed  from  are  moreover  a 
subject  of  consideration  and  an  element  in  determining  if  the  warranty  of  sailing  has  been 
complied  with.  When  a  ship  left  with  an  intention  to  proceed  on  her  voyage  and  fnllj 
equ^>ped,  she  was  held  to  have  complied  with  the  obligation,  although  she  deviated  for 
some  purpose  of  safety  ;  but  merely  dropping  down  into  a  roadstead  or  river,  withoot  a 
full  complement  of  men,  even  with  an  intention  to  sail  and  not  to  return  to  port,  woald 
not  be  sufficient;  Hididale  v.  Newnham,  4  Camp„  11 1 ;  3  M.  &  S.,  456. 

Where,  1^  a  charter-party,  a  vessel  was  warranted  '*  to  sail,  on  or  before  the  30th  of 
July,"  and  she  did  not  sail,  but  was  detained  until  September  8th  following,  it  was  held  bo 
detention  *'  durine  the  voyage  **  on  an  express  term,  which  made  demurrage  payable  "  for 
any  unnecessary  detention  during  the  voyage ; "  in  other  words,  that  the  voyage  com- 
menced from  the  actual  '<  sailing  ;"  Valente  v,  Gibbs,  ib,  supra,  '*  Final  sailing*'  and 
**•  sailing,"  where  one  sailing  only  is  contemplated,  are  the  same ;  Thompson  v.  Gillespf, 
14  L.  T.,  Q.  B.,  340^  345 ;  5  £.  &  B.,  209  ;  per  Ld.  Campbell,  C.J.  In  this  case  a  vessel 
passed  out  of  the  harbour  into  the  roadstead  and  was  held  not  to  have  sailed,  althon^ 
there  was  no  intention  to  return.  The  crew  were  not  on  board,  the  master  was  tempoianlj 
absent,  and  the  vessel  was  not  fully  equipped  otherwise.  In  a  previous  case  a  ship, 
which  had  left  the  docks  fiiUy  loaded  and  eouipped,  and  with  a  pilot  on  board,  but 
which  had  to  traverse  a  ship  canal  before  reachiiig  the  open  sea,  was  held  not  to  have 
sailed  ;  Roelandts  v.  Harrison,  23  L.  J.,  Ex.,  169  ;  9  Ex.,  444 ;  but  a  vessel  whidi  had 
cleared  out  of  the  port  of  Demeiara  was  held  to  have  sailed,  although  she  had  to  pass 
down  the  river  of  Demeraia  and  there  was  a  shoal  off  the  coast  at  which  vessels  of  deep 
draught  were  compelled  to  discbarge  part  of  their  cargo ;  Lang  v,  Anderdon,  3  E  &  C, 
495 ;  5  D.  &  R.,  393  ;  t  C.  &  P.,  171.  In  Roelandts  v,  Harrison,  ib,  sup,,  Parke,  B^ 
drew  a  distinction  t)etween  **  sailing  "  and  **  final  sailing,"  where  the  nature  of  the  port,  as 
that  of  Cardiff,  is  exceptional  in  extent,  and  requires  tdso  some  act  to  be  done  before  the 
limits  of  the  artificial  port  are  reached  and  the  ship  is  at  sea  ready  to  proceed  on  her 
voyage  :  and  where  a  vessel  left  her  moorings,  but  still  remained  in  Dublin  Bay,  although 
she  mid  cleared  out,  she  was  held  not  to  have  sailed ;  Graham  v,  Barras,  5  B.  &  Ad.,  1,01 1 ; 
and  although  the  warranty  '*  to  sail "  is  less  thim  **  to  depart ; "  Moir  v.  The  Rc^al  £x- 
dumge  Ass.  Co.,  3  M.  &  S.,  461 ;  and  cases,  p.  355,  anU, 

(3.)  Forthwith  sail  and  proceed  to  (the  port  of),  &c. — ^As  to  what  is  or  con- 
stitutes •*  a  port,"  see  Brown  v,  Tayleur,  4  Ad.  &  £.,  241 :  a  vessel  is  "  at  port  "  when  she 
enters  it,  not  when  she  casts  anchor,  and  this  term  is  equivalent  to  first  arrival ;  Bell  f. 
Marine  Ins.  Co. ,  8  Sexg.  &  Raw.,  98.  A  port  is  the  same  as  place,  and  indicates  presumably 
a  harbour  or  haven.  A  place  with  a  custom-bouse  and  a  port  captain,  with  warehouses 
and  a  jetty  and  an  anchorage  for  large  vessels  in  the  roadstead,  was  held  to  be  a  port. 
Sea  Ins.  Co.  of  Scotland  v.  Gavin,  4  Bligh  (N.  S.),  578  ;  2  Dow.  &  CL,  125.  A  pUcc  of 
export  of  hides,  bones,  and  bone  ashes,  whence  a  r^[ular  trade  b  carried  to  some  other 
port  by  vessels  averaging  firom  250  to  300  tons,  is  also  a  good  **  port  *'  for  '*  loading^ 
purposes  in  a  charter.     It  is  not  the  less  a  port  that  vessels  have  to  load  and  unload  hy 
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(3.)  "  Shall,  with  all  convenient  speed,  &c.,  or  with  first  fair  wind, 

or  forthwith  sail,  depart,  and   proceed  to  a  safe  and  convenient 

port,  &a" 

means  of  lighters,  and  that  vessels  could  not  dear  on  a  voyage  to  a  port  of  discha^  in  th^ 
United  Kingdom ;  Harrower  v.  Hutchinson,  4  L.  R.,  Q.  B.,  523 ;  so  an  open  rMdstead, 
being  the  u^al  place  of  loading,  was  held  to  be  a  port ;  Cockey  v.  Atkinson,  2  B.  &  A., 
460,  any  place  where  the  ship  is  intended  to  load  or  dischaige  has  been  10  defined ; 
Jarman  v.  Coape,  2  Camp,,  613;  Brown  9.  Tiemey,  I  Taunt,  517. 

What  is  **  a  safe  and  convenient  port  ^  was  considered  and  explained  in  Rae  v. 
Hackelt,  12  M.  &  W.,  724 ;  a  safe  port  in  Ogden  v.  Graham,  31  L.  J.,  Q.  B^  26 ;  i  B.  &  S., 
773 ;  "first-class  port,**  Cunningham  v,  Dunn,  38  L.  T.,  631.  So  a  port  by  a  day  named 
is  an  absolute  covenant  to  arrive  there  by  the  da^  named ;  Shubrick  v,  Salmond,  3  Burr., 
1,637.  *'  At  and  from  a  port,"  was  discussed  m  Haughton  v*  Empire  Marine  Insi  Co., 
1  L.  R.,  Ex.,  206;  "Foley  v.  United  Fire  and  Marine  Ins.,  5  L.  R.,  C.  P.,  155 ;  De 
Wolf  tr.  Ardiangel  Maritime  Bank,  9  L.  R.,  Q.  B.,  451.  The  question  has  been  raised 
in  certain  cases  as  to  the  precise  time  at  which  the  voyage  oommencesk  As  where  a  ship 
was  chartered  from  A.  to  6.,  there  to  take  on  board  her  cargo,  it  was  held  that  the  voyage 
commenced  at  A. ;  Thompson  v,  Taylor,  6  T.  R.,  478 ;  and  on  a  statement  that  the 
ship,  now  at  A.,  shall  proceed  to  the  usual  place  of  loading  at  A,  there  load,  and  then 
proceed  to  B.,  the  voyage  commences  firom  the  starting  firom  the  berth  at  A. ;  Barker  v, 
M*Andrew,  34  L.  J.,  C.  P.,  191;  18  C.  B.  (N.  S.),  759 ;  Bruce  v,  Nicolopulo,  24  L.  J., 
Ex.,  321 ;  II  Ex.,  129 ;  Crow  v,  Falk,  8  O.  B.,  467.  ''Voyage  **  means  the  passing  of 
the  vessel  over  the  agreed  transit ;  it  includes  the  passage  from  the  berth  to  the  loading- 
place,  per  Willes,  J.,  in  Barker  v.  MacAndrew,  mt/.,  at  p.  193  ;  Valente  cr.  Gibbs,  m 
L  J.,  C  P.,  229 ;  6  C.  B.  (N.  S.),  270. 

Where  a  charter-party,  provided  that  an  abatement  should  be  made  from  the  freight, 
"  in  case  of  the  inability  of  the  ship  to  execute  or  proceed  on  the  service,"  it  was  decided 
that  the  want  of  men  to  navigate  her,  from  the  ravages  caused  by  an  attack  of  small-pox, 
was  within  the  proviso,  and  uiat  the  desertion  of  men  from  fear  of  the  distemper,  together 
with  the  impossibility  of  recruiting  the  crew  under  the  circumstances,  together  caused  "  an 
inability  to  proceed ; "  Beatson  v,  Schank,  3  East,  233.  And  where  the  freighter  en- 
gaged a  ship  to  proceed  to  Lisbon,  and  the  master  took  in  goods  and  delivet<3  bills  of 
la£ng  for  that  port,  it  was  held  that  he  could  not  afterwards,  without  reodllng  the  bills 
of  lading,  or  tendering  an  adequate  indemnity  to  the  master  in  respect  of  his  liability  therein^ 
countermand  the  direction;  Davidson  v.  Gwyime,  12  East,  381 ;  Tindall  v*  Taylor,  infrtu 
And  in  a  case  in  which  shippers  shipped  goods  in  a  general  ^p»  which  was  axmounced  to 
sail  vrith  convoy,  and  insured  their  goods  with  a  warranty  that  the  ship  would  sail  with 
convoy,  and  the  vessel,  in  fact,  sailed  without,  hostilities  having  come  to  an  end,  and  no 
notice  was  given  to  the  freighters,  who  were  unable  to  claim  their  insurance,  it  was  held 
that  thev  coold  claim  and  recover  for  their  loss  from  the  shipowner,  the  ship  having  been 
wrecked  ;  Philips  v.  BaUlie,  3  Doug. ,  374.  If  the  freighters  had  received  notice  before 
shipping  their  goodi,  without  making  any  objection,  they  might  have  been  assumed  to 
have  viaived  their  rights,  as  where  a  ship,  delayed  in  the  discharge  of  an  outward  cargo, 
and  the  freighter  loaded  his  return  cargo,  it  was  held  that  he  could  not  recover  for  Uie 
breach  ;  Oiusen  v,  Drummond,  2  Chitty,  705  ;  4  Doug.,  356, 

(3.)  Shall,  "with  all  convenient  speed,**  proceed,  or  "  forthwith**  sail 
AND  proceed. — In  a  case  whete  the  captain  deviated  and  called  at  the  Mauritius  in  pro- 
ceeding from  the  Cape  of  Good  Hope  to  Bombay,  in  an  action  against  the  freighter  for  not 
loading,  it  was  left  to  the  jury  to  say  whether  the  deviation  was  of  such  a  nature  and 
description  as  to  deprive  the  freighter  of  the  benefit  of  the  contract  into  which  he  had 
entered  ;  and  if  in  Uieir  opinion  it  was,  the  defendant  was  held  to  be  excused  ;  Freeman  v. 
Taylor,  8  Bing.,  124,  i  M.  &  S.,  182  ;  Tindall  v,  Taylor,  24  L.  J.,  Q.  B»,  12 ;  4  £.  &  B., 
219.  But  deviation,  unless  it  is  likely  to  frustrate  the  voya^,  is  not  necessarily  a  condition 
precedent ;  Bommann  v.  Tooke,  t  Camp,,  377.  But  there  is  an  implied  obligation  in  ever^ 
contract  of  affireightment  apart  from  any  express  agreement,  and  where  the  contract  is 
silent  on  the  point  that  the  master  shall  proceed  wimout  unusual  deviation  in  the  usual 
and  customary  manner,  and  this  applies  either  to  a  general  ship,  or  a  vessel  under 
charter ;  Davis  v,  Garrett,  6  Bing.,  716 ;  4  Moo.  &  P.,  540 ;  Scaramanga  v.  Stamp,  48 
L.  J.,  C.  P.,  478;  4C  P.  D.,  316.  And  delay  or  loss  of  time  by  deviation  is  equivalent  to 
delay  in  loading  or  discharging.  And  where  a  ship  was  to  proceed  to  Jamaica  in  ballast, 
and  there  load,  to  sail  thence  on  her  return  journey  with  the  July  convoy,  and  the  frekhter 
undertook  to  provide  a  full  cargo  for  her,  if  she  arrived  by  the  25th  of  June,  and  the 
vessel  did  not  arrive  by  that  date,  it  was  held  that  he  was  entirely  discharged  from  his 
obl^;ation  to  furnish  a  cargo ;  Shad^rth  v,  Higgin,  3  Camp.,  385.  So  also  in  a  charter- 
party,  in  which  the  shipowner  engaged  *'  the  vessel  to  sail  from  England  on  or  before 
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(3.)  "  Proceed  to,  and  there  load,  casualties  excepted,"  &c. 

the  4th  of  February  then  next,"  on  a  voyage  to  Trieste,  it  was  held  that  the  sailing  of  the 
vessel  from  England  on  or  before  the  day  named  was  a  condition  precedent  to  the  owner's 
right  to  sue  the  merchants  for  not  providing  a  cargo  at  Trieste ;  Glaholm  v.  Hays,  2  M. 
&  G..  257  ;  2  Sc.  N.  R.  471.  But  where  a  ship  was  to  proceed  on  or  before  the  12th 
of  February  on  her  outward  journey,  and  the  ship  did  not  sail  on  that  date,  and  the 
charter-party  was  not  in  fact  executed  till  the  15th  of  March,  though  dated  February 
6th,  but  the  ship  performed  her  voyage,  it  was  held  that  the  owner  could  recover  his 
freight,  for  the  promise  was  not  under  all  the  circumstances  a  condition  precedent,  and 
had  become  impossible  of  performance,  so  that  the  owner  was  excused  ;  Hall  v.  Cazenove, 
4  East,  477,  but  see  Deffell  v,  Broddebank,  4  Price,  36 ;  3  Bligh,  561 ;  Ollive  r. 
Booker,  17  L.  J.,  Ex.,  21  ;  i  Ex.,  416;  Oliver  v,  Fielden,  18  L.  J.,  Ex.,  353  ;  4  Ex.,  135^ 
Defendant  by  charter-party  agreed  to  go  in  ballast  from  P.  to  St.  M.,  and  bring  l»ck  a 
cargo  of  fruit  direct  to  L.  Ifthe  vessel  did  not  arrive  at  St  M.  by  the  31st  of  January, 
i8j3,  the  charterer  was  to  be  at  liberty  to  rescind  the  charter-party.  Held  that  the  de- 
fendant was  bound  to  proceed  at  once  to  St  M.  and  load,  and  was  not  at  liberty  to  make 
an  intermediate  voyage  for  his  own  purposes,  although,  notwithstanding  such  intermediate 
voyage,  he  arrived  at  St.  M.  before  the  31st  of  January,  1833 ;  M*Andrew  v,  Adams, 
I  Bing.  N.  C.  29  ;  4  M.  &  Sc.  517. 

Where  a  proviso  in  the  charter-party  released  the  freighter  from  shipping  a  cargo 
if  the  ship  did  not  arrive  at  the  port  of  loading  before  a  given  date,  *  *  unless  pre- 
vented by  stress  of  weather  or  other  unavoidable  impediment,"  it  was  held  that,  if  ordinary 
diligence  were  used  in  the  voyage  to  reach  the  port  of  loading,  the  owners  were  within 
the  exception  of  the  proviso,  although  the  ship  was  delayed  till  after  the  stipulated  time 
by  causes  which  extraordinary  exerUon  might  nave  counteracted  ;<  Granger  ».  Dent,  M. 
&  M.,  475.     A  ship  chartered  to  proceed  to  Nantes  to  load  a  cargo  of  wheat,  instead  of 

1)roceeding  direct,  sailed  to  Newcastle  and  other  places,  and  was  thus,  according  to  the  usual 
ength  of  the  voyage,  tendered  thirty-eight  days  later  than  if  she  had  proceeded  direct  A  plea 
stating  these  facts  was  held  insuflBcient  to  exonerate  the  charterer  from  all  liability,  unless  it 
averred  that  the  plaintiff,  in  consequence  of  the  delay,  lost  the  benefit  of  the  voyage,  and  the 
adventure  was  frustrated  ;  Clipsham  v,  Vertue,  13  L.  J.,  Q.  B.,  5  Q.  B-,  265  ;  but  where  a 
shipowner  promised  that  his  ship  should  be  read]^to  receive  cargo  "  in  all  May,  guarantee^ 
to  sail  in  all  June,"  and  the  ship  did  not  arrive  in  all  May,  and  the  freighter  did  not  ship 
a  full  cargo,  it  was  held  an  answer  to  an  action,  at  the  suit  of  the  owner  for  not  loading, 
that  the  ship  was  not  ready  in  all  May  to  receive  cargo  ;  Oliver  v.  FieKlen,  18  L-  J.,  Ex., 
353;  4  Ex.  135.  And  if  a  ship  is  engaged  to  proceed  to  a  safe  port  to  load,  the  owner  is  en- 
titled to  have  the  port  named  before  proceeaing  on  the  voyage,  and  the  charterer  is  not  en- 
titled to  send  a  supercargo  on  board  to  indicate  the  port ;  Rae  v,  Hackett,  12  M  &  W.,  724. 
And  if  a  vessel  is  to  receive  directions,  at  an  outward  port  of  discharge,  where  she  is  to 
proceed  to  ship  the  homeward  cargo,  there  is  an  implied  promise  that  the  charterer  shall 
give  his  directions  and  name  the  port  of  shipment  within  a  reasonable  time  ;  Woolley  v. 
Reddelien,  12  L.  J.,  C.  P.,  152 ;  J  M.  &  G.,  516.  On  the  other  ^^nd,  the  freighter  is 
entitled  to  notice  from  the  master  that  his  ship  is  ready  to  receive  her  homeward  cargo,  if 
the  freighter  has  no  interest  in  the  outward  cargo  which  has  been  discharged.  If  no  such 
notice  is  given,  the  freighter  is  not  liable  for  not  providing  a  cargo ;  Fairbridge  v.  Pace  i 
C.  &  K.,  317.  A  ship  engaged  to  proceed  to  Belize,  in  the  Bay  of  Honduras,  to  load  '*  at 
one  of  the  usual  and  customary  ports  or  places  of  loading,  including  the  rivers.  Ulna  and 
Dulce,"  was  not  fully  loaded  at  either  of  these  places,  and  was  directed  to  proceed  else- 
where by  the  freighter,  it  was  held  that  the  charterer  was  liable  for  the  extra  expense  of 
going  to  other  places  after  Ulna,  as  the  engagement  was  to  load  at  one  of  the  usual  ports 
in  Honduras ;  Brown  v,  Johnson,  Car.  &  M.,  440. 

(4.)  "  Or  as  near  thereto  as  she  may  safely  get" 

Where  the  ship  is  to  load  at  a  named  port,  and  the  promise  is  qualified  as  usual 
by  the  term,  "  or  as  near  thereto  as  she  can  safely  get,'*  the  ship  complies  by  loading, 
as  far  as  possible,  without  running  an  unnecessary  risk.  Thus  a  vessel  which  loaded 
part  of  a  cargo  inside  the  bar  at  Bolderaa,  and  then  went  outside  the  bar  and  the  harbour, 
was  held  to  have  sufficiently  complied,  if  she  could  not  have  crossed  the  bar  with  safety 
more  deeply  laden.  The  word  "  safely  "  means,  safely  to  a  loaded  ship.  If  she  would  have 
been  imperilled  in  going  over  the  bar  with  a  heavier  cargo,  there  was  no  obligation  on 
the  vessel  to  run  the  risk.    The  ship  is  not  compelled  to  proceed  to  load,  or  reach,  any 

Elace  at  which  she  cannot  get  away  safely;  and  per  Pollock,  C.B.,  the  vessel  need  not 
ave  crossed  the  bar  at  all;    Shield  v.  Wilkins,    19  L.  J.,  Ex.,   238 ;  5    Ex.,   304. 
Under  a  charter-party  **  to  load  "  at  Galatz,  a  vessel  which  engaged,  and  which  waited 
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(4.)  "  Or  as  near  thereto  as  she  may  safely  get " 

more  than  a  month  to  get  over  the  bar  at  the  Sulina  mouth  of  the  Danube,  was  held  not 
discharged  from  her  obligation  to  perform  the  contract  by  the  fact  that  she  could  not 
get  over  the  bar  for  more  than  two  months.  The  vessel  must  do  all  that  is  practicable 
with  safety.  If  the  river  were  blocked  bv  ice,  it  would  be  necessary  to  wait  till 
the  impediment  was  removed.  If  the  obstruction  is  temporaiy,  there  is  no  dis- 
solution of  the  contract ;  Schilizzi  tr.  Deny,  4  El.  &  BL,  873 ;  24  L.  J.,  Q.  B., 
193;  Hudson  V.  Ede,  2  L.  R.,  Q.  B.,  566;  3  id,,  412;  and  a  ship  under  a 
contract  to  carrv  to  Taganrog,  and  there  deliver,  was  held  bound  either  to  wait  from 
December,  till  the  ice  had  cSssolved  in  the  ensuing  spring,  or  accept  the  consequences 
and  lose  freight ;  Metcalfe  v.  Britannia  Ironworks  Co.,  2  Q.  B.  D.,  423  :  a  delivery  at 
Kertch,  which  was  as  near  "as  the  ship  could  safely  get,"  was  held  no  fulfilment.  In 
Parker  v,  Winlo,  27  L.  J.,  Q.  B.,  49,  the  owner  was  held  not  exonerated  from  his 
liability  to  reach  the  place  of  delivety  by  the  fact  that  his  ship  could  not  safely,  ue. 
without  sticking  on  a  mudbank,  reach  its  destuiation  at  the  time  at  which  it  arrived,  as 
it  might  accomplish  the  transit  at  the  spring  tides.  A  proper  place  of  discharge  having 
been  named  and  agreed  to,  the  liability  would  not  be  dischai)^  till  that  place  was  reached. 
On  the  obligation  to  discharge  "  always  afloat,*'  see  Cafianni  v.  Walker,  9  L.  R.  (Ir.), 
C.  L.,  431. 

(5.)  "  And  there  load,  &c.,  a  full  and  complete  cargo,  say  about" 

If  a  vessel,  when  chartered,  is  in  actual  emplojrment,  or  on  a  vo]rage,  the  shipowner 
or  broker  may  then  bargain  that  the  vessel  shall  either  after  the  dischuge  of  her  present 
cargo  or  termination  of  the  current  voyage,  or  upon  a  given  and  agreed  date,  arrive  and  be 
ready  for  loading  at  the  freighter's  port  of  loading,  or  the  vessel  may  be  stipulated  to 
proceed  in  ballast,  the  shipowners  liability  accrues  from  the  actual  receipt  of  the  goods. 
Delivery,  so  as  to  charge  him,  must  be  established  as  a  fact,  and  his  liability  attaches  only 
from  the  time  he  accepts  the  goods  tabe  carried.  The  property  to  be  carried  must  be  placed 
under  the  control  of  the  carrier  or  his  servants,  with  his  knowledge  and  consent ; 
Grosvenor  v.  The  N.  Y.  C.  R.  R.  Co.,  39  N.  Y.  R.,  34,  36.  It  must  be  made  to  a 
servant,  whose  proper  duty  it  is  to  receive,  and  not  to  ai^  irresponsible  servant  or 
agent ;  Blanchard  v.  Isaacs,  3  Barb.,  388.  If  the  owner  of  a  ship  is  on  board  attending 
exclusively  to  the  shipment  of  the  cargo,  and  he  can  establish  that  fact,  he  is  not 
bound  by  the  masters  contract  as  to  Sie  rate  of  freight ;  but  it  must  be  established 
that  he  was  exclusively  attending  to  the  shipment,  and  it  is  not  sufficient  to  show  that  one 
of  the  owners  was  acting  as  supercargo  on  board  ;  Ward  v.  Green,  6  Cowen,  173.  In  a 
general  ship  the  master  has  authority  to  receive  goods  for  transport,  and  "  on  freight,** 
unless  prohibited  by  the  owner's  presence,  /J. ;  and  see  p.  438  ei  seq,,  post. 

The  primary  obligation  of  the  charterer  is  absolute,  where  practicable,  to  load  a 
full  caigo ;  Hunter  v.  Fry,  2  B.  &  A.,  425,  per  Bayley,  J. ;  Cole  v.  Meek,  15  C.  B. 
(N.  S.),  795 ;  and  the  obligation  of  the  charterer  to  load,  and  that  of  the  owner  to 
receive,  are  correlative,  per  Willes,  J.,  lb,,  802;  but  the  shipowner  is  protected  by 
the  excepted  perils,  if  he  be  delayed  thereby  in  loading,  or  prevented  by  a  cause  within 
the  exceptions  of  the  bill  of  lading;  Bruce  v.  Nicolopulo,  24  L.  J.,  Ex.,  321 ;  Jones 
9.  Holm,  2  L.  R.,  Ex.,  335;  Pars,  on  Ship.,  vol.  i.  289,  290^  and  291.  What  is  a 
"full  and  complete  careo  may  be  determmed  by  the  usage  of  trade;  Duckett  v« 
Satterfield,  3  L.  R.^  C  r.,  227  :  it  must  be  of  lawful  merchandise,  viz.,  of  goods  not 
prohibited,  or  contraband  of  war,  or  dangerous  or  explosive;  Brass  v,  Maitland, 
26  L  J.,  Q.  B.,  49;  Farrant  v.  Barnes,  31  L.  J.,  C.  P.,  137 ;  u  C.  B.  (N.  S.),  553 ; 
Wilson  V.  Rankin,  I  L.  R.,  Q.  B.,  102  (Ex.  Ch.).  The  obligation  is  so  far  absolute 
on  the  charterer,  that  where  a  ship  was  partly  burned  while  it  was  loading  and  scuttled, 
but  was  recovered  and  repaired,  and  the  cotton  loaded  on  board  was  spoiled  and  sold  by 
the  master,  and  that  whidi  was  ready  for  loading  was  forwarded  by  another  vessel,  it  was 
held  that  the  charterer  was  still  bound  to  supply  a  full  and  complete  cargo.  Two  months 
lost  in  time  did  not  make  this  a  frustrated  voyage.  The  obli^tion  was  to  ship  a  complete 
caigo;  the  charterer  was  not  bound  to  load  a^ain  so  much  as  had  been  burned,  and  was  bound 
to  supply  the  residue  necessary  to  make  a  full  cargo ;  Jones  v.  Holm,  2  L.  R.,  Ex-,  335  ; 
McAndrew  v.  Chappie,  I  L.  R.,  C.  P.,  643 ;  as  to  frustration  of  contract  by  loss  of 
time,  TuUy  v.  Howling,  2  Q.  B.  D.,  182 ;  and  as  to  what  constitutes  a  specified  "  caigo," 
Bonowman  v.  Drayton,  2  Ex.  D..  15;  Kreugerz'.  Blanck,  5  L.  R.,  Ex.,  179,  discre- 
diting Ireland  v.  Livingston,  6  L.  R.,  H.  of  L.,  395;  Morris  v,  Levison,  i  C.  P.  D., 
155 ;  Thomas  v,  Clarke,  2  Stark.,  450.  Ordinarily  this  term  means  a  full  and  complete 
cargo  at  port  of  loading,  according  to  the  usage  of  that  port,  where  no  further  words  are 
added;  Cuthbert  v.  Gumming,  ii  Ex.,  405;  Benson  v.  Schneider,  i  Moore,  21; 
Bottomley  v.  Forbes,-  5  Bing.  n7  C,  121.  The  obligation,  being  absolute,  is  not  satisfied 
by  perfunctory  performance. 
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(5)  "  And  there  load,  &c.,  a  full  and  complete  cargo,  say  about." 

The  obligation  to  load  ''a  full  and  complete  cargo  "  involves  an  engagement  to  fill  the 
whole  reach  and  harden  of  the  ship ;  and  ordinarily  speaking  the  term  *'  cargo  of  a  ship," 
unless  there  is  something  in  the  context  to  vary  the  meaning,  implies  the  entire  load  of 
the  ship  which  carries  it ;  and  when  one  man  undertakes  to  sell  and  another  to  buy  a 
carvo,  the  subject-matter  of  the  contract  is  the  entire  load  of  the  ship ;  and  where  a  cargo 
of  from  2,500  to  3,000  barrels,  seller's  option,  was  sold  and  loaded  on  a  ship,  and  300 
additional  tmrrels  to  make  up  a  full  cargo  were  added,  but  marked  differently,  and  as  and 
for  a  different  consignment  under  a  different  bill  of  lading,  and  the  vendors  and  shippers 
apprised  the  vendees  of  the  shipment,  and  offered  to  deuver  2,750  barrels  as  the  mean 
between  2,500  and  3,000,  or  to  deliver  3,000^  and  the  vendees  remsed  to  accept,  it  was 
held  that  they  were  justified  in  non-acceptance,  as  they  were  entitled  to  "  a  cargo,'*  and  that 
the  term  ''cargo  "  meant  the  entire  loaa  of  a  ship ;  Borrowman  v,  Drayton,  2  Ex.  D.,  15  ; 
and  this  case  affirmed  Kreuger  9.  Blanck,  5  L.  R.,  Ex.,  179,  which  had  been  discredited  by 
Blackburn,  J.,  in  Ireland  v,  Livingston,  5  L.  R.,  H.  of  L.,  410,  mfersing  5  L.  R.,  Q.  B., 
516.  In  Kreuger  v,  Blanck,  an  order  was  given  for  a  cargo  of  lathwood,  in  all  aJx>ut  60 
cubic  fiithoms,  8^  fathoms  were  shipped,  but  a  bill  oflading  tendered  for  60  fathoms  only ; 
and  it  was  held  tibat  this  was  not  a  compliance  with  the  contract,  Sargent  9.  Reed,  2  Str., 
1,228 ;  but  an  order  to  buv  500  tons  of  sugar,  fifty  tons  more  or  less  of  no  moment,  if  it 
enables  you  to  get  a  suitable  vessel,  and  the  agents  so  directed  purchased  400  tons,  and 
could  not  buy  more,  it  was  held  that  the  merchant  and  principal  sending  the  order 
was  bound  to  accept  Uie  400  tons,  it  appearin||[  that  in  the  Mauritius  market,  where  the 
purchase  was  to  be  made,  it  was  often  mipossible  to  obtain  so  large  a  quantity  of  sugar 
as  500  tons  from  one  house,  or  to  find  one  vessel  to  take  it ;  Ireland  v,  Livingstone,  2^., 
Martin,  B.,  diss.;  and  upon  an  order  to  buy  and  ship  100  bales  of  cotton,  a  shipment 
of  94  bales  has  been  held  a  compliance,  Johnson  v,  Kershaw,  2  L.  R.,  Ex.,  82  ;  Renter 
V.  Sala,  4  C.  P.  D.,  239;  and  see  De  Oleaga  v.  W.  Cumb.  Iron  and  St.  Ca,  4 
Q.  B.  D.,  472.  As  to  "a  shipment  by  steamer  or  steamers  during  February,'* 
see  Brandt  v,  Lawrence,  i  Q.  B.  D.,  344 ;  Bowes  v,  Shand,  2  App.  C,  455  ;  Brown  9. 
Muller,  7  L.  R.,  Ex.,  319.  Upon  an  agreement  to  fireight the  huU  of  a  ship,  burthen  not 
specified,  it  was  contended  that  no  obligation  existed  to  fill  the  ship,  as  there  coold  be  no 
stipulation  to  fill  a  quantity  not  known ;  but  the  Court  held  that  the  ship  must  be  filled, 
and  that  he  who  hires  it,  must  pay  for  it,  empty  or  full ;  Duffie  v.  Hayes,  15  John.,  327  ; 
Kleine  v.  Catara,  2  Gallis,  61,66;  The  Bng  Cynthia,  i  Pet  Ad.,  203,  207 ;  Beawes, 
Lex  Mercatoria,  118;  Thomas  v,  Clarke,  2  Stark.,  450;  Thompson  v.  Ii^^is,  3  Camp., 
248;  Kirk2>.  Gibbs,  I  H.  &  N.,  810;  Hyde  v.  Willis,  3  Camp.,  202;  Malyne,  100; 
Roccus,  Note,  72,  73,  &c. ;  Westland  v.  Robinson,  2  Vern.,  212. 

(5.)  Or  OF  OTHER  LAWFUL  Mbrchandisb. — ^Thcre  is  usually,  or  not  nnfi^quentlv, 
an  alternative  expressed  in  the  charter-party,  that  the  ship  shall  load  a  cargo  of  certam 
specified  goods,  ''or  of  other  lawful  merchandise.*'  liiis  means,  impliedly,  a  cargo 
which,  if  concealed  from  the  underwriters,  would  not  vitiate  the  policy  of  insurance ; 
and  possibly  any  goods  which  would  so  operate,  or  which  Were  opposed  to  the 
statutory  enactments  of  the  M.  S.  Act,  would  be  so  considered.  There  is  an  implied 
obligation  on  the  shipper,  that  he  will  n6t  ship  articles  wtdxh  are  of  an  explosive, 
destructive,  or  noxious  character;  and  fulminates  and  combustives,  glycenne  oil 
and  nitro-glycerine,  gunpowder,  &c.,  &c.,  are  by  the  36  &  37  Vic.,  c.  85,  ss.  24,  25,  26 
and  27,  absolutely  prohibited.  The  38  &  39  Vic,  c.  17,  called  the  Explosives  Act, 
empowers  the  harbour  authorities  to  make  rules  as  to  the  loading  of  explosives,  &c. 
Apart  from  these  enactments,  which  are  of  a  very  stringent  character,  there  is  the  implied 
obligation  referred  to,  that  no  packages  or  goods  likely  to  prove  dangerous  on  the  voyage 
will  DC  shipped  in  a  general  ship,  which  may  not  or  cannot  be  known  to  be  dangerous 
by  the  ordinary  inspection  of  the  shipowner's  servants,  without  giving  notice ;  Brass  v. 
Maitland,  26  U  J.,  Q.  B.,  49,  6  E.  &  B.,  471 ;  Oillespjr  v,  Thompson,  2  Jur.  (N.  S.), 
713,  n ;  Farmnt  9.  Barnes,  31  L.  J.,  C.  P.,  137.  It  is  immaterial  that  the  shipper  is  not 
the  packer.  His  obligation  arises  as  shipper.  The  nature  of  the  goods  must  be  disclosed 
if  dangerous ;  and  if  goods  are  safe  when  securely  packed,  but  dangerous  if  allowed  to 
leak  or  exude,  he  must  provide  sufficient  cases,  and  will  be  liable  if  they  are  insufficient, 
though  they  seemed  reasonably  fit,  at  the  time  of  shipment.  But  if  the  owner  or  the 
master  received  such  goods,  and  knew,  or  ought  reasonably  to  know,  the  dangerous 
diaracter  of  the  shipment,  the  shipper  would  be  excused ;  Brass  v.  Maitland,  i^,  sup, ; 
Hayn  v.  Culliford,  4  C.  P.  D.,  185  5  The  Helene,  I  L.  R,  P.  C,  231.  But  the  trans- 
port of  prohibited  goods  is  not  necessarily  an  unlawfiil  act,  nor  does  it  disentitle  the  owner 
from  receiving  fireight;  Waugh  v,  Morris,  8  L.  R.,  Q.  B.,  202 ;  Cargo  ex  Aigos,  5  L.  R., 
P.  C,  134. 

The  words,  ''or  other  lawful  merchandise,"  following  specified  goods,  are^interpreted 
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other  goods  of  the  same  kind,  according  to  the  ordinary  canons  of  interpretation,  meaning 
goods  ^W<//»ijQnMfir  with  those  named  ;  Bac.  Max.  Reg.,  10 ;  Archbishop  of  Canterbury's 
Case,  3  Rep.,  46a  ;  Gibbs  ».  Lawrence,  30  L.  J.,  Ch.,  170 ;  Warren  v.  Peabody,  8  C.  B., 
800;  Southampton  St.  Colliery  Co.  v,  Clarke,  4  L.  R.,  Ex.,  73;  6  L.  R.,  Ex.,  53  ; 
58  L.  J.,  Ex.,  54;  Cockbum  v,  Alexander,  6  C.  B.,  791  ;  Russian  St.  Navig.  Co.  9. 
Silva,  13  C.  B.  (N.  S.),  610  The  obligation  to  load  a  fidl  and  complete  caigo,  where 
the  classes  of  goods  of  which  it  is  to  be  composed  are  enumerated,  is  satisfied  by  a  full  and 
complete  cargo  of  some  of  the  articles.  In  an  early  case  (1814),  Moorsom  v.  Page, 
4  Camp.,  103,  the  contract  was  to  supply  a  cargo  of  "copper,  tallow,  and  hides  or 
other  goods.'*  It  was  held  sufficient  that  enou£[h  tallow  and  hides  were  supplied,  though 
copper  was  needed  to  trim  the  ship .  The  otdigation  does  not  involve  the  shipment  of 
precisely  the  same  or  even  similar  articles,  if  provision  is  made  within  th«  terms  of  the 
agreement ;  but  it  is  otherwise  if,  on  a  fair  construction  of  the  terms  employed,  it  does  not 
appear  to  have  been  in  contemplation  of  the  parties  that  the  list  of  articles  enumerated 
should  be  extended.  In  Warren  v.  Peabody  \suprd)  the  words  employed  were,  '*a  full 
cargo  of  produce,"  and  the  charter-party  then  proceeded  with  the  stipulation  that  freight 
was  to  be  paid  **  at  and  after  the  rate  of  5s.  6d.  per  barrel  of  flour,  meal,  and  naVal  stores, 
and  IIS.  per  quarter  of  480  lbs.  for  Indian  corn  or  other  grain,"  and  "that  the  cargo 
was  not  to  consist  of  less  than  3,000  barrels  of  flour,  meal,  or  naval  stores,  and  that  not 
less  flour  or  meal  than  naval  stores  was  to  be  shipped."  The  vessel  sailed  with  769 
hogsheads  of  tobacco,  6,047  bushels  of  bran,  2,000  bushels  of  oats,  5,000  oak  staves,  and 
%  barrels  of  flour.  The  evidence  showed  that  a  quarter  of  Indian  com  or  wheat,  weighing 
480  lbs.,  would  occupy  a  space  of  10}  cubic  feet,  and  that  a  quarter  of  American  oats, 
which  weired  upon  an  average  272 lbs.,  would  occupy  a  space  of  16  cubic  feet.  It  also 
appeared  Uiat  oats  were  not  a  usual  shipment  from  America,  and  upon  these  facts  it 
was  held,  that  **  other  grain  "  must  be  assumed  to  mean  such  grain  as  would  average 
480  lbs.  to  the  quarter,  and  therefore  would  exclude  oats,  Ib^  In  a  more  recent  case  the 
words  used  were,  *^a  fUU  and  complete  cargo  of  oats  or  other  lawful  merchandise"  to  be 
delivered  ''on  being  paid  freight  at  the  rate  of  4s.  6d.  per  320  lbs.  for  oats  ;  and  if  any 
other  cargo  be  shipped  in  full  and  fair  proportion  thereto,  according  to  the  London 
Baltic  printed  rates.  Flax  and  other  light  artides  were  shipped,  which  rendered  the 
use  of  120  tons  of  ballast  necessary.  Held,  that  inasmuch  as  the  articles  were  within 
the  Baltic  rates,  they  were  lawful  merchandise  within  the  meaning  of  the  charter-party, 
and  that  it  was  not  compulsory  to  ship  oats  or  other  merchandise  ejusdem  generis ; 


pp.  284,  325,  et  sea.,  ante.  It  was  decided  on  the  authority  of  Thomas  v.  Clarke,  2  Stark. 
M.  P.  C,  4^0,  that  where  the  cargo  b  to  consist  of  enumerated  articles,  at  rates  of 
freight  specibed  for  each,  the  freight  must  be  paid  on  an  average  (quantity  of  each  of 
the  articles,  whether  the  ship  return  empty,  or  laden  with  a  cargo  of  articles  different  from 
those  enumerated;  Capper  v.  Forster,'  3  Bing.  N.C.  (Ex.  Ch.),938.  Where  the  words^ 
"or  other  legal  merchandise,"  followed  a  dedaration  of  assorted  cargo  at  spedfied  rates 
for  each  assortment,  it  was  held  tlutt  the  freighter  might  load  with  an  assorted  cargo  of 
^'anv  legal  merchandise,"  but  that  he  must  pay  freight  upon  the  basis  that  the 
stipulated  quantities  of  the  enumerated  goods  had  been  shipped ;  Cockbum  v,  Alexander, 
6  C.  B.,  791.  Where  the  rates  are  stipulated,  they  govern  the  calculation ;  and  where 
articles  were  specified,  and  included  sum,  t>eeswax,  hides,  ivory,  palm  oil,  &c.,  a  loading  of 
lumber,  although  a  staple  commodity  at  the  port  of  loading,  was  held  not  to  be  la^Kiiil 
merchandise  ;  Capper  v.  Forster  {supra).  And  where  no  cargo  at  all  has  been  supplied, 
an  average  is  to  be  taken  of  all  the  spedfied  kinds  of  caico  enumerated,  and  an 
imaginary  loading  thus  calculated ;  Thomas  v.  Clarke^  2  Stark.  N.  P;  C,  450.  And 
where  the  operative  words  were,  "afiiUand  complete  cargo  of  sugar  or  other  lawful 
merchandise,  and  a  custom  of  the  loading  port  was  proved,  that  a  given  quantity  of 
cotton  was  to  be  taken  as  equal  to  a  ton  of  su^ar,  it  was  held  that  the  charter-party 
was  complied  with,  hj  the  charterer  loading  a  full  quantity  of  cotton^  and  then  putting 
on  board  a  reasonable  quantity  of  stone  for  ballast.  An  agreement  to  ship  bags  for 
broken  stowage  did  not  attach  to  the  substituted  caiigo.  It  was  applicable  only  to  sugar 
in  casks ;  Duckett  v,  Satterfield,  3  L.  R.,  C.  P.,  227. 

Where  the  charter-party  engaged  the  ^ipowner  to  load  at  Sulina,  or  "  outside,  in 
sufficient  depth  of  water  to  load  the  ship,"  and  certain  lay  days  were  allowed,  and  the 
term  was  added,  "detention  by  ice  and  quarantine  not  to  be  reckoned  as  laying  days," 
and  the  ship  reached  Sulina,  and  was  ready  to  load^  and  waited  six  days,  but  before  any 
cargo  had  been  supplied  the  Danube  froze,  and  no  cargo  could  be  supplied,  this  wat 
held  to  be  a  detentnm  by  ice  within  the  exceptions  in  the  charter-party,  and  that  whien^ 
28 
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ever  there  was  no  access  for  lighters  to  the  ship  from  any  one  of  the  storii^-places  of  the 
cargo,  b^  which  it  was  conveyed  direct  to  the  ship,  the  exception  operated  ;  Hudson  v, 
Ede,  2  L.  R.,  Q.  B.,  566 ;  3  L.  R.,  Q.  B.  (Ex.  Ch.),  412.  And  where  the  engagement 
was  to  load  * '  in  the  usual  and  customary  manner/*  and  the  usual  manner  at  the  Wellington 
Dock,  Liverpool,  the  loading-place,  is  bv  means  of  tips  or  spouts,  it  was  held  that  the 
lay  days  did  not  commence  when  the  ship  was  ready  to  enter  the  dock,  nor  at  the  time 
when  she  got  under  the  tips,  but  at  the  time  when  she  got  into  the  dock  ;  Tapscott  p. 
Balfour,  8  L.  R.,  C.  P.,  4i5 ;  Davies  ».  McVeagh,  4  Ex.  D.,  265;  Postlethwaite  v, 
Freeland,  4  «/.,  155  ;  and  see  Nelson  v.  Dahl,  12  Ch.  D.,  568  ;  and  where  the  words  were, 
''be  readv  forthwith  in  regular  turns  of  loading  to  take  on  board  by  spout  or  keel,  as 
directed, 'Mt  was  held  that  the  usage  of  the  port  of  loading,  Newcastle-on-Tyne,  was 
incorporated,  and  demurrage  could  only  be  determined  by  reference  to  such  usage  and 
the  Act  of  Parliament  governing  it;  Leidemannz^.  Schultz,23L.  J.,  C.  P.,  17;  14  C.  B., 
38 ;  Lawson  v,  Bumess,  i  H.  &  C,  396 ;  and  on  the  term,  **  to  be  loaded  with  the 
usual  dispatch  of  the  port,*'  with  demurrage  at  40s.  a  day,  and  the  charterers,  having, 
three  ships  in  the  dock,  were  not  allowed  to  place  another  vessel  at  the  cranes  for 
loading,  and  the  ship  was  detained  thirty  dajrs  after  she  was  ready  to  load,  it  was  held 
that  the  contract  to  load  with  dispatch  was  absolute,  that  she  bad  not  been  so  loaded, 
and  that  the  charterers  were  liable  for  demurrage  as  agreed  ;  Ashcroft  v.  Crow  Orchard 
Colliery  Co.,  9L.  R.,  Q.  B.,  540. 

(6)  "  And  being  so  loaded,  shall  proceed  to,  &c.,  and  there 
deliver,  &c." 

The  question  of  the  right  of  the  shipowner  to  substitute  another  ship  at  the  loading 
berth,  or,  if  he  has  loaded,  to  tranship  the  cargo  in  the  case  of  the  loss  of  his  ship,  or 
such  material  damage  to  it  that  it  is  practically  disabled,  has  been  already  considered  ; 
that  he  has  the  power  to  send  the  goods  on;  if  his  own  ship  be  lost,  seems  generally 
admitted ;  whether  it  is  his  duty  to  do  so,  is  not  so  manifest ;  Parsons,  vol.  i.  234.  In 
Shipton  V.  Thornton,  9  A.  &  £.,  314,  the  point  was  raised  whether  he  was  bound  to 
send  on  the  goods,  having  the  opportunity,  but  was  not  decided  ;  that  he  was  entitled  to 
do  so,  was  conceded,  and  also  that  he  could  daim  full  freight  on  delivery  ;  and  Rosetto 
V,  Gumey,  ii  C.  B.,  176,  188,  is  to  the  same  effect ;  Atwoodt/.  Sellar,  4  Q.  B.  D,  342, 
356;  The  Bahia,  Br.  &  L.,  292,  305  ;  Blasco  v.  Fletcher,  32  L.  J.,  C.  P.,  284;  The 
Cargo  ex  Galam,  Id,,  167;  The  Hamburg,  Id.,  253 ;  De  Cuadra  v,  Swann,  16  C.  B. 
(N.  S.),  772  ;  Benson  v.  Chapman,  2  H.  of  L.  Cas.,  696 ;  and  see  p.  415,  anU,  and  cases 
there  cited.  In  America  he  would  appear  to  be  bound  to  do  so,  not  merely  in  his  own 
ship  when  repaired,  or  if  repaired,  bJit  in  some  other  sufficient  vessel ;  Saltus  v.  Ocean 
Ins.  Ca,  12  Johns,  107  ;  Lemont  v.  Lord,  52  Maine,  365  ;  Thwing  v,  Washington  Ins., 
10  Gray,  443  ;  Hugg  v.  Augusta  Ins.  Co.,  7  How.,  595,  609  ;  Searle  v,  Scovell,  4  Johns, 
Ch.,  218 ;  Schieffelin  v.  N.  Y.  Ins.  Co.,  9  Johns,  21 ;  Treadwell  v.  Union  Ins.  Co.,  6 
Cowen,  270 ;  Adams  v.  Haught,  14  Texas,  243 ;  and  cases  cited  by  these  authorities 
(Rouxv.  Salvador,  3  Bing.  Is.  Q.,  266;  Vlierboom  v.  Chapman,  13  M.  &  W.,  230; 
jibbs  V,  Grey,  2  H.  &  N.,  22  ;  Jones  v.  Holm,  2  L.  R.,  Ex.,  335).  When  the  goods 
nave  been  carried,  the  charterer  may  demand  delivery  at  any  place  that  does  not  entail 
any  further  or  more  onerous  obligation  on  the  carrier;  The  Patria,  3  L.  R.,  A.  &  E., 
436  ;  but  there  is  some  doubt  whether,  when  once  loaded,  the  owner  can  reclaim  them  at 
the  port  of  shipment  even  upon  tendering  full  freight  and  all  expenses  of  re-deliveiy.  The 
following  statement  of  the  law  is  to  be  ascribed  to  Lord  Tenterden : — "  A  merchant  who 
has  laden  goods  cannot  insist  upon  having  them  re-landed  and  delivered  to  him  without 
paying  the  freight,  that  might  become  due  for  the  carriage  of  them,  and  indemnifying  the 
master  against  the  consequences  of  any  bill  of  lading  signed  by  him ; "  Abb.  on  Ship., 
426,  4th  ed.,  531.  In  Tindall  v,  Taylor,  24  L.  J.,  Q.  B.,  12  ;  4  E.  &  B.,  210,  Ld. 
Campbell  said,  "  It  is  armied  that  there  can  be  no  lien  on  the  goods  for  freignt  not 
yet  earned  or  due ;  but  wnen  the  goods  were  laden,  to  be  carried  on  a  particular  voyage, 
there  was  a  contract  that  the  master  should  carry  them  in  the  ship  upon  that  vovage  for 
freight ;  and  the  general  rule  is,  that  a  contract  once  made  cannot  be  dissolved  except 
with  the  consent  of  both  the  contracting  parties.  By  the  usage  of  trade,  the  merchant, 
if  he  re-demands  the  goods  in  a  reasonable  time  before  the  ship  sails,  is  entitled  to  have 
them  delivered  back  to  him  on  paying  the  freight  that  might  become  due  for  the  carriage 
of  them,  and  in  demnifying  the  master  against  the  consequences  of  any  bills  of  lading 
signed  for  them ;  but  these  are  conditions  to  be  performed  before  the  original  contract 
can  be  affected  by  the  demand  of  the  goods.     It  would  be  most  unjust  to  the  owners  and 
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(6)  "And  being  so  loaded,  shall  proceed  to,  &c,  and  there 
deliver,  &c." 

master  of  the  ship,  if  we  were  to  hold  that,  upon  a  simple  demand  at  any  time,  the  goods 
most  be  delivered  back  in  the  port  of  outfit ;  '^  Tindall  v,  Taylor,  24  L.  J.,  Q.  B.,  12, 16 ; 
4  E.  &  R,  at  p.  219,  227 ;  Thompson  v.  Small,  I  C  B»,  328,  354  ;  Thompson  v.  Trail, 
2  C.  &  P„  334  ;  The  Patria,  3  L.  R.,  A.  &  E.,  43^;  The  Tigress,  Br.  &  L.  38. 
Inasmuch  as  this  decision  has  been  challenged,  it  is  poauble  that  under  slightly  varied 
drcomstances  it  might  be  reconsidered. 

(7)   "And  there  deliver,  at  freighter's  risk  and  expense,  the 
same,  &c.,  on  being  paid  freight " 

And  thkrs  deliver,  &c.,  on  being  paid  freight. — ^The  obligation  involved 
in  the  engagement  to  proceed  "  forthwith,'*  or  with  all  possible  despatch,  has  been 
already  considered.    Each  stipulation  involves,  according  to  the  surrounding  circum- 
stances, that  the  ship  shall  enter  on  her  journey,  and  continue  it,  with  reasonable  despatch 
and  without  improper  delay  or  deviation,  such  despatch  being  only  capable  of  bemg 
estimated  on  a  consideration  of  the  entire  circumstances  of  the  charter,  the  nature 
of  the  freight,  &c  ;  Roberts  v,  Brett,  11  H.  of  L.  C,  337,  in  which  case  "  forthwith* 
meant  a  reasonable  time;  Havelock  v,  Geddes,  10  East,  S5S;  Scaramanra  z;.  Stamp, 
4  C.  P.  D.,  316  ;  48  L.  J.,  C.  P.  D.,  478.     What  is  a  **  reasonable  time,    ordinarily, 
was  defined,  in  Goodwyn   v.   Chevelev,   28   L.  J.,  Ex.,    298,  4  H.  &  N.,  631,  to 
be  that  tune  which  is  reasonable  under  all  the  circumstances  of  the  parUcular  case.  Where 
theit  is  no  stipulation  as  to  time,  or  as  to  the  day  the  vessel  should  sail,  she  must  saU 
within  a  reasonable  time,  and  proceed  with  reasonable  despatch  ;  Fearing  v.  Che^eman, 
3 CM,  (Am.),  91 ;  Davis  »,  Walhice,  id.,  123  ;  Henley  ».  Brooklp  Ice  Co.,  14  Blatch, 
$22.    "Where  some  extraordinary  circumstance  arises  which  is  not  within  the  contemplation 
of  either  party  at  the  time  of  making  the  contract,  the  loss  fells  on  the  charterer,  who 
has  not  protected  himself  in  making  the  agreement,  and  who  detains  the  vessel  beyond  a 
reasonable  time  ;  and  this  rule  was  held  to  apply  in  a  case  in  which  the  deUy  was  from 
nnforeseen  drcumstances,  not  in  loading,  but  **  in  procuring  cargo  wherewith  to  load ; 
Adams  V,  R.  Mail  St  P.  Co.,  28  L.  J.Tc.  P.,  33;  5  C  B.  (N.  S.),  492;  and  see  Nelson  v. 
Dahl,   12"  Ch,    D.,  568.      But  where  the  delay  in  loading  arose  from   pecuhar  and 
exceptional  circumstances,  but  equally  within   the  knowled^  of  both  paitics,   «id  no 
Ume  was  stipulated  for  the  performance  of  that  obligation,  it  was  held  that  the  freighter 
was  not  liable  for  any  delay,  if  he  loaded  within  a  reasonable  Hme,  according  to  the 
usage  of  the  port  and  all  the  circumstances  of  the  case  ;  Harris  v.  Dreesman,  23  L.  J., 
Ex.,  210.    And  the  rule  stated  in  Goodwyn  v.  Cheveley,  lb,  sup.,   28  L.  J.,  Ex.,  303,  4 
H.  &  N.,  642,    by  Pollock,  C.B*,  above,  was  acted  on,  upon  the  words  **  to  be  loaded 
with  usual  despatch,*'  a  frost,  which  hindered  loading,  being  held  no  answer  to  an  action 
for  demurrage,  by  the  owners  against  the  charterer  ;  Kearon  v,   Pearson,  31   L.  J., 
Ex.,  I.     A  person  who  charters  a  vessel  ought  to  be  prepared  with  his  cargo,  per 
Martin,  B.,  p.  3.     Delivery  is  a  condition  involved  in  the  right  to  claim  freight  a«»ra*^ 
ing  to  some  authorUies  ;  but  in  Dakin  v.  Oxley,  15  C.  B.  (N.  S.),  665,  Mr.  Justice  Willes 
says,  **  Freight  is  earned  by  the  carriage  and  arrival  of  the  goods  ready  to  be  a;rfivered  to 
the  merchant,"   and    these  words  have  been  adopted  in  the  judgment  m  The  Cai^ 
ex  Argos.  5  L.  R.,  P.  C,  159,  per  Sir  Montague  Smith.    The  true  test  of  the  right  to 
freii^tis  the  question  whether  the  service  in  respect  of  which  the  freight  was  contr^ted  to 
be  paid  has  been  substantially  performed.     With  this  statement  of  the  law  ames  Faynter 
V,  James,  2  L.  R.,  C.  P.,  348VDuthie  v.  Hilton,  4  L.  R.,  C.  P.,  138.    Freight  has  been 
frequently  defined  as  a  payment  for  goods  shipped,  carried,  and  delivered ;   How  v. 
Kirchner,  li  Moo.  P.  C.  C,  21  ;  Luke  v.  Lyde,  2  Burr.,  882,  889  ;  and  cases  P-  3o7  ^' 
u^.y  ante.      And,  again,  freight  is  the  consideration  for  the  charterer's  duty.     *^*P«» 
properly  so  called,  is  earned  when  the  voyage  is  ended  ;    but  "  the  right  to  the  freight 
does  not  accrue  until  the  goods  are  not  only  conveyed  to  their  destination,  but  are  also 
deUvered  ; ''  Cato  v,  Irving,  5  De  G.  &  J.,  224.  per  Parker,  V.-C.  ;  Brown  v.  Tanner,  3 
L.  R.,  Ch.,  602,  603;  Meyersteinz;.  Barber,  2  L.  R.,  C.  P.,  381  ^^54^  *^'^-  ^^ 
L.,  317  ;  Hill  V,  Wilson,  4  C.  P.  D.,  329,  and  p.  AA^,post ;  Western  Transport  Co.  v. 
Hoyt,  69  N.  Y.  R.,  230 ;  West  Transp.  Co.  v.  Barber,  56  N.  Y.  R.,  544 ;  and  see,  as 
to  termination  of  carrier's  liability,  Winslow  v.  Vermont,  42  Vt.,  700  ;  Weed  v.  Barney, 
45  N.  Y.   R.,  344,  390,  n.  7,  ante;  and  see  **  Bill  of  Lading -Delivery,    post. 

Freight  has  been  said  to  spring  into  existence  from  the  instant  of  loading  or  delivery 
on  board,  being  an  entire  payment ;  but  it  has  been  also  considered  by  some  authonUes 
that  the  right  to  earn  it  alone  accrues  ;  Tindall  v,  Taylor,  24  L.  J.,  Q.  B.,  12  ;  4  E.  &  U., 
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(7)   "  And  there  deliver,  at  freighter's  risk  and  expense,  the 
same,  Ac,  on  being  paid  freight." 

219 ;  in  other  words,  there  is  a  contract  that  the  ship  should  carry  the  goods  on,  *'  which 
have  been  shipped,"  per  Ld.  Campbell,  Tindall  v.  Taylor,  ib.,  anit,  24  L.  J.,  6.  B.,  16, 
and  4  £.  &  B.,  227,  and  see  Barber  v,  Fleming,  5  L.  R.,  Q.  B.,  59,  39  L.  J.,  6.  B.,  25,  in 
which  case  the  inception  of  freight  was  collaterallv  considered  on  the  point  of  insurance. 
But  where  the  ship  is  in  no  position  to  earn  freight,  or  does  not  proceed  on  the  voyage 
agreed  on,  to  earn  it,  neither  earns  nor  commences  to  earn  it,  no  lien  for  freight  arises.  Jji 
a  case  in  which  the  charterers  become  insolvent  and  their  trustee  had  elected  to  free  himself 
from  the  charter-party,  and  there  was  consequently  no  performance  of  the  contract  in 
respect  of  which  the  ordinary  lien  for  freight  would  arise,  it  was  held  that  the  owner  had 
no  lien  on  the  cargo  in  respect  of  the  freight,  or  in  respect  of  any  contract  or  agreement 
to  allow  the  ship  to  earn  it,  or  in  respect  of  a  pajrment  agreed  to  be  made  in  advance 
but  which  was  not  made  ;  Exp,  Nyhohn,  in  re  Child,  43  L.  J.,  Btcy.,  21.  Where  a 
lump  sum  is  agreed  for  freight,  if  part  of  the  cargo  is  lost  by  a  peril  of  the  sea,  the  lien 
exists  for  the  whole  sum  due,  and  the  charterer  is  entitled  to  no  remission  for  short  delivery. 
What  is  ordinarily  known  as  lump  freight  b  not  unfrequently  a  mere  payment  for  use  and 
hire,  but  there  is  no  substantial  distinction  ;  Robinson  v.  Knights,  8  L.  R. ,  C.  P.,  465  ; 
Merchant  Ship.  Ca  v,  Armitage,  «^.,  469 ;  The  Norway  Br»  v.  Lush.,  226 ;  3  M(x>* 
P.  C.  C  (N.  S.),  2455  Roccus,  75;  Price  v.  Hartshorn,  44  N.  Y.  R.,  94;  Hunter  v. 
Fry,  2  B.  &  A.,  421. 

**And  there  deliver,  &c.,  on  being  paid  freight."— The  ordinary  term  in 
a  charter-party  is ''freight  on  right  deliveir"  (see  term  ii,  422,  anU)^  but  this  is  not 
invariable.  Freight  on^  is  the  same  as  freight  upon  right  delivery,  and  the  pa3anent  and 
delivery  are  concurrent  acts ;  Paynter  v.  James,  2  L.  R.,  C.  P.,  348  ;  Moeller  r.  Young, 
'  5  E.  &  B.,  Tt  24  L.  J.,  Q.  B.,  217  ;  2$  Id,,  94 ;  Black  v.  Rose,  2  Moo.  P.  C.  C.  (N.  S.), 
277.  It  b  a^agreement  that  the  owner  must  be  ready  and  willing  to  deliver  on  payment 
of  the  money ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138  ;  Tate  v.  Meek,  8  Taunt.,  280  ; 
and  cases  cited,  p.  263,  n.  6,  and  403,  n.  3,  ante.  Freight  "  according  to  net 
weight  delivered"  was  substituted  in  one  case,  to  avoid  the  operation  of  the  rule  laid 
down  in  Gibson  v,  Stnr^e,  10  Ex.,  622,  and  these  words  were  held  sufficient  to  create 
a  distinction,  freight  being  held  to  be  due  not  upon  the  quantity  of  goods  shipped — the 
cargo  was  a  shrinking  one  of  bark — but  on  the  quantity  delivered.  An  attempt  in  this 
case  to  bind  the  charterer  by  the  bills  of  lading  was  overruled,  as  they  are  not  an  estoppel 
or  conclusive  as  to  weight ;  Coulthurst  v.  Sweet,  I  L.  R.,  C.  P.,  649.  Freight  payable 
**  on  right  delivery  of  cargo,**  is  presumedly  the  same  as  **  upon  delivery  ;  "  Paynter  v. 
James,  2  L.  R.,  C.  B.,  348;  Reg.  v,  Humphery,  10  Ad.  &  E.,  53$,  369;  Black  v.  Rose, 
2  Moo.  P.  C.  C.  (N.  S.),  277;  Buckle  v.  Knoop,  2  L.  R.,  Ex.  12$;  Ex.  Ch.,  333. 
But  where  freight  was  payable  **  after  delivery,**  the  delivery  was  held  a  condition  pre- 
cedent to  the  nght  to  claim  freight,  in  accordance  with  the  decisions  referred  to  in  the 
notes  to  Pordage  v.  Cole,  i  Wms.  Saund»,  356,  last  ed. ;  Foster  v,  Colby,  28  L.  J.,  Ex., 
81,  3  H.  &  N.,  70S;  and  see  judgment  of  Montague  Smith,  J.,  in  Paynter  v,  James, 
2  L.  R.,  C.  P.,  348,  356,  supra. 

The  rip[ht  of  the  shipowner  to  freight  is  absolute  when  it  is  earned ;  Beawes,  Lex 
Mercat.,  title  Freight,  6th  ed. ;  Molloy,  Bk.  2,  ch.  4.  His  obligation  to  earn  it,  is  the 
same,  unless  disabled  by  an^  of  the  excepted  causes  of  the  charter-party.  He  cannot 
divest  himself  of  his  obligations,  moreover,  by  a  bare  transfer  of  the  vessel,  nor  of  the 
duties  or  liabilities  of  his  stipulations  ;  Gibson  v,  De  Mattos,  28  L.  J.,  Ch.,  4^.  But 
the  mortgagee,  on  taking  possession,  is  a  successor  to  his  rights,  and  becomes  liable  to 
his  duties,  from  the  instant  of  taking  possession,  and  amongst  other  benefits  conferred 
is  that  of  receiving  freight;  Brown  v.  Tanner,  3  L.  R.,  Ch.,  597.  Until  the  time  that 
possession  is  surrendered  to  the  mortgagee,  the  mortgagor  remains  absolute  owner, 
under  a  legal  title  for  every  purpose,  **  except  in  so  far  as  may  be  necessary  for  making 
such  ship  available  as  a  secunty  for  the  mortgage  debt ;  **  and  on  a  construction  of 
SB.  70  &  71  of  the  Merchant  Snipping  Act  1854,  the  mortgagee  takes  subject  to  all 
equities,^  Lord  Westbury  in  Collins  v,  Lamport,  34  L.  J.,  Ch.,  196,  13  W.  R.  283, 
affirmed  m  Brown  v.  Taimer,  supra.  Freight,  properly  so  called,  is  the  money  hire  for 
the  performance  of  the  shipowner's  duUes.  It  is  a  reward  for  carriage ;  but  where 
it  is  not  freight  so  earned,  but  is  merely  freight  in  name,  the  obligations  and  duties  which 
flow  from  it  are  not  the  same.  In  the  form  given  above  the  words  are  absolute ;  but 
wherever  the  paynient  is  not  for  carriage,  or  conditioned  on  carriage  and  delivery,  but 
is  an  express  or  stipulated  sum,  payable  at  a  certain  date,  it  is  not  freight,  and  has  not 
the  incidents  of  freight.  Where  toe  shipowner  entcis  into  an  agreement  at  variance  with 
his  lien,  as  to  be  paid  independently  of,  or  before,  the  voyage,  instead  of  at  the  time  of 
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delivery,  it  is  not  freight.  Thus  where  the  words  were  "  freight  pa]rable  one  month  after 
sailing,  ship  lost  or  not  lost,**  it  was  considered  that  the  payment  was  not  freight 
proper,  and  that  the  incident  of  lien  did  not  attach;  How  v,  Kirchner,  11  Moo. 
r.  C.  C,  21 ;  Kirchner  v,  Venus,  12  id.^  361,  and  p.  309  et  stq.^  anU.  And  it  would 
seem  that  the  lien  once  volimtarily  abandoned,  like  other  Hens  at  common  law,  cannot 
be  revived ;  Tamvaco  v,  Simpson,  19  C.  B.  (N.  S.)}  453»  though  the  pomt  does  not  seem  to 
have  been  urged.  And  another  or  collateral  securiQr,  taken  for  freight,  destroys  the  lien^ 
as  a  bill  of  exchange ;  Alsager  v.  St.  Katherine's  Dock  Company,  14  M.  &  W.,  794 ; 
Homcastle  v,  Farran,  3  B.  &  A.,  497  ;  Tamvaco  v,  Simpson,  supra  ;  Kirchner  v»  Venus, 
12  Moo.  P.  C.  C,  361 ;  Anon.,  12  Mod.  Case,  866  :  as  to  advance  freight  not  beine 
recoverable,  see  Allison  v,  Bristol  Marine  Ins.  Co.,  i  App.  C,  209,  and  cases  cited 
therein,  in  judgment  of  Brett,  J.,  from  Anon.,  2  Show,  283,  to  Tamvaco  v,  Simpson, 
I  L.  R.,  C.  P.,  363 ;  Watson  v,  Shankland,  2  L.  R.,  H.  of  L.,  Sc,  304 ;  Byrne  v.  Schiller, 
6  L.  R.,  Ex.,  20,  319;  Frayes  v.  Worms,  36  L.  J.,  C.  P.,  274;  19  C.  B.  (N.  S.),  159. 
Whether  the  contract  is  for  freight  proper,  or  for  a  certain  sum,  due,  independently  of 
carriage,  on  the  receipt  of  the  goods,  as  on  the  words  ''payable  in  London,"  is  a  question 
for  the  jury  ;  Lidgett  ».  Perrin,  11  C.  B.  (N.  S.),  362. 

The  word  "  deliver,"  according  to  some  of  the  most  recent  cases,  seems  to  involve  the 
obligation  of  a  delivery  In  fact«  This  is  not  the  view  taken  by  Willes,  J.,  in  Foster  v. 
Colby,  28  L.  J.,  Eix.,  81,  3  H.  &  N.,  705,  and  by  M.  Smith,  T.,  in  Paynter  ». 
James,  ib,  sup,  ;  Caigo  ex  Argos,  5  L.  R.,  P.  C,  134;  3  L.  R.,  A.  &  E.,  568 ;  but  upon 
the  assumption  that  the  consignee  is  ready  and  willing  to  accept  the  goods  transported  and 
pay  freight  for  them,  and  that  he  interposes  no  liindrance,  and  is  not  himself  in  de&ult, 
there  must  presumedly  be  an  actual  readiness  and  willingness  to  deliver  on  the  part 
of  the  carrier,  and  a  delivery  in  fact;  Meyerstein  v.  Barber,  2  L.  R,,  C.  P.,  38,  50,  601  ; 

4  L.  R.,  H.  of  L.,  317  ;  Western  Transport  Co.  v,  Hoyt,  69  N.  Y.  R.,  230,  and  p.  390, 
n.  7,  ank^  What  act  will  amount  to  such  delivery,  is  a  question  of  evidence  and 
intention.  It  has  been  decided  in  Am.  that  under  an  ordinary  B.  of  L.  ''freight  is 
demandable  only  when  the  goods  are  discharged  from  the  vessel,  and  an  opportunity  is 
had  for  their  examination  by  the  party  who  is  to  receive  them  ;  but  that  the  carrier  is  not 
bound  to  make  an  actual  delivery,  except  upon  payment  of  the  freight ;  1,265  Vitrified 
Pipes,  14  Blatch.  C.  C,  274,  and  see  The  St.  Laurent,  7  Bened.  C  C,  7.  Inasmuch 
as  the  right  to  stop  in  transitu  depends  on  delivery,  and  an  unpaid  vendor  has  a  right 
to  stop  his  goods  up  to  the  instant  at  which  they  actually  vest  in  the  consignee,  the 
time  at  which  the  property  passes  becomes  one  of  the  utmost  importance,  as  it  is 
often  of  the  nicest  legal  difficulty.  Ordinarily  the  delivery  of  goods  to  an  agent  of  the 
consignee,  or  of  a  vendee,  who  is  to  keep  them,  till  he  receives  the  further  orders  of  the 
vend^,  puts  an  end  to  the  transitus  ;  Dixon  v,  Baldwen,  5  EUist,  17$.  Delivery,  actual 
or  constructive,  and  any  exercise  of  acts  of  complete  ownership  by  the  vendee,  is 
sufficient.  Until  such  an  exercbe  of  ownership,  as  where  goods  are  left  at  a  warehouse 
or  on  a  wharf  unappropriated,  they  are  still  considered  in  transitu;  Dodson  v,  Went- 
worth,  5  Scott  N.  R.,  833.  The  person  who  stops  must  be  the  consignor,  Siffken  u, 
Wray,  6  East,  371.  If  a  consignee  uses  the  warehouse  of  the  carrier  as  his  own,  it  may 
be  the  place  of  final  delivery ;  Richardson  v,  Goss,  3  B.  &  P..,  127  ;  Rowe  v,  Pickford,  8 
Taunt.,  83. 

"  And  there  deliver.*'— Whether  sampling  will  amount  to  constructive  possession, 
even  if  done  with  the  intention  of  taking  possession,  was  considered  in  Whitehead  v, 
Anderson,  9  M.  &  W.,  $18;  and  in  the  same  case  the  question  of  what  notice  is. 
sufficient  to  terminate  the  implied  transit  was  also  discussed.  What  partial  delivery 
may  be  considered  proof  of  an  intention  to  wholly  deliver,  was  considered  at  length  in 
Tanner  v,  Scovell,  14  M.  &  W.,  28,  which  modified  some  earlier  decisions.  In  this  case 
it  was  held  that  partial  delivery,  with  a  view  to  separation,  operates  only  as  a  delivery 
of  that  part,  the  question,  as  already  stated,  being  one  of  intention  and  fact.  The 
lien  would  remain  on  the  part  not  delivered.  If  the  intention  has  been  otherwise, 
and  has  been  carried  into  effect,  the  former  owner  has  been  divested  of  his  property ; 
the  lien  b  gone.  Everything  necessary  has  happened,  and  nothing  remains  to  be 
done.  What  intention  may  be  gleaned  inferentiallv  ftrom  the  mode  of  dealing 
with  the  property  by  consignor  and  consignee,  was  considered  in  Shepherd  v,  Harrison, 

5  L.  R.,  H.  of  L.,  116  5  4  L.  R.,  Q.  B.,  493.  196;  40  L.  J.,  Q.  B.,  148,  38  »^..  loj- 
In  this  case  the  consignor  sent  bills  of  lading  and  bills  of  exchange  to  be  accepted  in 
payment  for  freight  to  his  agent,  instead  of  to  the  consignee  direct,  and  an  inference  was 
raised  against  ttie  vesting  of  the  property  or  stoppage  in  transitu;  2  Selw.  Nisi  P., 
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(7)  "And  there  deliver,   at  freighter's  risk  and  expense,  the 
same,  &c.,  on  being  paid  freight" 

1218,  13th  ed.  On  the  power  of  the  vendee  to  defeat  the  vendor's  right  to  stop  by 
assignment  of  the  bill  of  loading,  see  lickbanow  v.  Mason  and  notes  thereto,  i 
Sm.  L.  Cases,  8th  ed„  753.  A  delivery  on  the  usual  wharf  will  discharge  the 
carrier ;  Hyde  v,  Trent  &  Mersey  Navigation  Co.,  5  T.  R.,  389 ;  but  the  master 
IS  not  entitled  to  deliver  poods  inunediately  on  the  arrival  of  Im  vessel,  and  without 
notice  to  iht  owner,  and  if  he  should  land  them,  and  they  should  be  destroyed,  he 

-  will  be  answerable  to  the  owner  for  the  loss.  But  it  is  a  good  answer  to  the  liability  of 
the  shipowner  to  say  that  the  goods  were  safely  delivered  at  the  wharf  and  taken  care  of 
there,  till  destroyed  by  fire ;  GatlifTe  v.  Bourne,  4  Bing.  N.  C,  314;  Bourne  v.  Gatliffe  in 
err.,  1 1  CI.  &  Fin.,  45.  In  this  case,  evidence  of  custom  was  offered  to  prove  the  meaning 
to  be  attached  to  the  word  "delivered"  under  certain  circumstances  at  the  port  S 
London.  It  was  held  that  former  transactions  might  be  eiven  in  evidence  to  prove  the 
custom,  1 1  CI  &  F.,  p.  60,  although  in  a  preceding  case  it  had  been  deemed  inadmissible. 
For  the  term  "  delivery,"  see  further  "  Analysis  ofBill  of  Lading,"  fosL  On  the  words 
''freight  as  follows,'*  a  lump  sum — ;f  315,  hall  on  arrival  and  the  remainder  "  on  unloading 
and  right  deliveryofthe  cargo,'*  and  the  diarter-party  containing  the  usual  excepted  perils,  it 
was  held  that  the  full  freight  of  ;f  3 15  agreed  was  due,  although  only  part  of  the  cargo  was 
delivered,  the  residue  being  lost  ^  an  excepted  peril :  and  tluit  this  term  afforded  no  help 
to  the  charterer  as  to  the  half  unoaid,  and  which  hv  these  words  appeared  dependent  on 
delivery  ;   Robinson  v.  Knights,  8  L,  R.,  C.  P.,  40^;  Merchant  Ship.  Co.  v.  Armitage, 

.  469,  ib.  And  where  the  goods  were  damaged  and  the  charterer  offered  to  surrender  thon 
to  the  carrier  as  being  of  less  value  then  the  freight,  it  was  held  that  this  was  no  payment, 
and  that  the  freight  vras  still  due  ;  Dakin  v.  Oxley,  33  L.  J.,  C.  P.,  115;  15  C.  B. 
(N.  S.),  665.  And  where  the  goods  are  damaged  by  the  defisiult  of  the  master  and  crew, 
the  charterer  cannot  excuse  himself  from  paying  freight  by  such  an  abandonment,  so  long 
as  the  goods  remain  in  specie  ;  Parsons  on  Snip.,  vol.  i,  172,  n.  218 ;  Luke  v.  Lyde, 
2  Burr.,  882,  887;  I  W.  BL,  190;  Abb.  on  Ship.,  1 1  ed.,  380,  quoting  Le  Goidon, 
ch.  7,  art.  7,  10,  II ;  Molloy,  Bk.  2,  ch.  2,  s.  14 ;  Davidson  v.  Gwyime,  12  East,  381; 
Stimson  v.  Hall,  i  H.  &  N.,  831 ;  Shields  v,  Davies,  4  Camp.,  119;  Mondel  v.  Steel, 
8  M.  &  W.j  858  ;  Germ.  Code,  Art  617 ;  Code  de  Com.,  Art  310  ;  The  Don  Francisco, 
31  L.  J.,  Ad.,  14. 

(8)  "  And  there  deliver,  &c.,  as  ordered." 

The  ftict  of  delivery  by  the  carrier  to  9.  consignee  does  not  necessarily  either  raise  a 
contract  to  pay  freight  or  demurrage.  The  feet  of  delivery  to  a  consignee  impliedly  sug- 
gests that  there  has  been  a  frew  contract  in  consideratbn  of  the  shipowner  baring 
abandoned  his  lien,  but  such  implication  b  capable  of  being  rebutted ;  Roberts  r.  Holt, 
Show,  443;  Bell  V.  Kymer,  i  Marsh,  146;  Cock  v,  Taylor,  13  East,  399;  Dwigalr. 
Kemble,  3  Bing.,  383 ;  Sanders  v-  Vanzeller,  12  L.  J.,  Ex.,  497,  4  Q.  B.,  260;  Hill  v. 
Wilson,  4  C.  P.  D.,  329. 

The  words  '*on  delivery  to  order  or  consignee  named,  or  assigns,  he  or  they  paying 
freight : "  the  delivery,  in  fact,  on  this  term  creates  a  /rft^y^xr^  liability,  and  is  a  promise 
by  the  person  who  receives  the  goods  to  pay  freight,  as  agent,  if  he  be  agent,— as  pnncipal, 
if  he  be  principal.  But  if  the  person  to  whom  the  goods  are  delivered  be  an  agent  and 
not  the  principal,  as  appears  on  the  face  of  the  bUl  of  loading,  he  is  not  personaUj 
liable  for  the  freij^t;  merely  because  he  has  received  the  goods ;  Amos  v.  Temperley,  8 
M.  &  W.,  798  The  person  who  receives  the  goods  is  not  in  every  case  liaWc  f>r 
the  freight,  but  only  where  be  has  contracted  to  pay  it ;  Moorsom  v.  Kymer,  2  M.  &  S., 
303 ;  Falkenberg  v.  Clark,  ii  R.  I.  (Am.),  278.  But  a  receipt  of  goods  hf  an  indorsee 
or  holder  of  a  bill  of  lading  is  evidence  of  a  new  contract  to  pay  the  freight ;  and  the 
mere  receipt  of  the  bill  of  lading,  where  freight  has  not  been  paid,  raises  an  implied 
contract  of  this  kind  ;  Dougal  v.  Kemble,  3  Sing.,  384.  At  common  law,  no  contract 
was  recognised  as  existing  with  the  consignee  before  Roberts  v.  Holt,  ib,  sup,^  whidi 
places  the  new  liability  created  by  receipt  of  the  goods  on  usage  and  the  custom  of 
trade ;  but  the  captain  had  always  a  lien  for  the  freight  against  whomsoever  became  the 
owner  of  the  goods  :  inasmuch  as  the  person,  whether  consignee,  or  indorsee  or  bolder 
of  the  bill  of  lading,  who  obtained  delivery  of  the  goods,  had  induced  the  master  to 
abandon  his  lien,  a  new  contract  was  created,  and  the  *' holder  of  a  bill  of  lading  was 
bound  to  know  that  he  was  liable  for  freight ; "  Bell  v.  Kymer,  i  Marsh,  146,  149, 
per  Gibbs,  C.J. ;  Cock  v.  Taylor,  13  East,  399 ;  Dougal  v.  Kemble,  3  Bing.,  383,  390; 
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(8)  "  And  there  deliver,  &c.,  alongside   any  vessel,  wharf,  or 
warehouse,  &c.,  as  ordered,  always  afloat" 

and  the  receiver  of  the  goods  is  primarily  liable  in  all  cases,  unless  there  is  proof  aUunde 
of  other  liability;  Fowler  «/.  Kiioop,  4  Q.  B.  D.,  299;  M*Lean  v,  Fleming,  a  L.  R., 
H.  of  L.  Sc,  128;  The  Tigress,  32  L.  T..  Ad.,  97,  Br.  &  L.,  38;  The  Patria,  3  L.  R., 
A.  &  E.,  436*  465  ;  The  Norway,  Br.  &  L.,  226,  and  pp.  322,  327,  ante.  But  where  a 
consignee,  named  in  a  bill  of  lading,  indorsed  the  bill  of  lading,  before  the  arrival  of  the 
ship,  *' without  recourse,'*  and  the  master  accepted  the  indorsement,  and  delivered  the 
goods  in  pursuance  of  the  indorsement,  it  was  held  that  the  master  had  authority  to 
accept  the  indorsement  and  make  a  fresh  contract,  but,  without  proof  of  his  direct 
assent,  the  consignee  having  been  at  the  time  of  the  indorsement  liable  for  the  freig:ht, 
and  remaining  so  substantially^  he  was  bound  to  prove  the  shipowner's  assent  to  his 
discharge  from  the  liabilihr.  The  mere  feet  that  the  indorsement  was  on  the  bill  of 
lading  was  not  sufficient;  Lewis  v,  M'Kee,  4  L.  R.,  Ex.,  58  ;  2  L.  R,  Ex.,  37. 

Modem  cases  establish  that  liability  for  other  terms  than  freight  may  be  created  by 
mere  acceptance  of  the  bill  of  lading  and  the  goods  it  represents  ;  M*L^  v.  Fleming, 
2  L.  R.,  H.  of  L.  Sc.,  128;  MetoOfe  v.  The  Britannia  Ironworks  Co.,  2  Q.  B.  D., 
423  ;  I  id,^  613  ;  Gray  «/.  Carr,  6  L.  R.,  Q.  B.,  522  ;  and  cases  cited,  p.  328,  nn.  I  &  5, 
ante  ;  French  v,  Gerber,  i  C.  P.  D.,  737 ;  2  ib,,  247  ;  Caughey  v,  Gordon,  3  C.  P.  D., 
419  ;  Weguelin  v.  Cellier,  6  L.  R.,  H.  of  L.,  28i3 ;  Sanders  v.  Vanzeller,  4  Q.  B.,  260 ; 
12  L.  J.,  Ex.,  497;  Thiis  V.  Byers,  I  Q.  B.  D.,  244;  Hayn  r.  CuUiford,  4  C.  P.  D., 
182 ;  Soufe  V,  Tobin,  3  B.  &  Ad.,  523 ;  Williams  v,  Thomas,  6  Esp.,  18;  Harman  v. 
Clarke,  4  Camp.,  159 ;  The  Patria,  3  L.  R.,  A.  &  E.,  436 ;  Fraser  v.  Telegraph  Cons. 
Co.,  7  L    R.,  Q.   B.,  566,  571.     If  the  consignee  &ils  to  pay,  the  consignor  is  still 


liable;  Domett  v,  Beckford,  5  B.  &  Ad.,  521  ;  2  Nev.  &  M.,  374;  Shepard  v.  De 
Bemales,  13  East.  565;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299;  Hall  r.  Barker,  64  Me., 
339;  Cross  V,  Beard,  26  N.  Y.  R.,  85 ;  Weaver  v,  Walton,  5  Biss.,  377,  n.,  and  p.  327, 


ante. 

The  obligation  to  deliver,  in  &ct,  when  fr^ht  is  to  be  or  has  been  paid,  involves 
the  performance  of  his  contract  by  the  shipowner  in  any  event,  from  which  he  is  not 
excused  by  the  exceptions  in  the  charter  or  bill  of  lading,  ^us,  a  vessel  which  agreed 
to  ^o  ''to  Cole's  Wharf,  Rochester,  or  so  near  thereto  as  she  might  safely  get,"  and  there 
deliver,  was  held  not  to  have  complied  with  its  obligation  by  mooring  withm  500  3rards  of 
the  spot  indicated  by  the  charter.  The  charterer  was  not  bound  to  unload,  except  at  the 
wharf,  nor  was  he  liable  to  find  lighters ;  and  the  fact  that  the  ship  could  not,  oetween 
the  24th  Oct.  and  the  4th  Nov.,  approach  the  wharf  on  account  of  the  shallowness  of 
the  water  was  held  no  excuse  ;  Bastifell  v,  Lloyd,  I  H.  &  C,  388 ;  31  L.  J.,  Ex.,  413 ; 
Parker  v,  Winlo,  27  L.  J.,  Q.  B.,  49 ;  7  E.  &  B.,  942  ;  Brereton  v.  Chapman,  7  Bing., 
559;  Schilim  ».  Derry,  24  L.  J.,  Q.  B.,  193;  4  El.  &  B.,  873?  Hudson  v,  Ede, 
2  L.  R,  Q.  B.,  566 ;  3  L.  R.,  Q.  B.,  412  (Ex.  Ch.)  ,  Metcalfe  v.  Britannia  Ironworks 
Co.,  2  Q.  B.  D.,  423 ;  I  Q.  B.  D.,  613 ;  Ashcroft  v.  Crow  Orchard  Collieiy  Co ,  9  L.  R., 
Q.  B.,  540;  Tapscott  v,  Balfour,  8  L.  R.,  C.P.,  46;  Petrocochino  v,  Bott,  9  L.  R., 
C.  P.,  355;  Davies  v,  McVeagh,  4  Ex.  D.,  265;  but  see  Nelson  v,  Dahl,  12 
Ch.  D.,  568.  Where  A.  contracted  to  deliver  goods  on  to  the  railway  trucks  of  B., 
it  was  held  that  the  duty  to  supply  the  goods  and  trucks  was  mutual  but  not  dependent, 
and  that  the  failure  of  B.  to  supply  the  trucks  did  not  excuse  A.  or  discharge  him  from 
performance  ;  The  Council  Blufis  Iron  Works  ».  Cuppey,  41  Iowa  ^Am.),  104.  Where 
It  is  a  custom  of  the  port  of  delivery  for  vessels  to  be  unlc^ed  through  an  elevator,  each 
vessel  waitiiig  its  turn,  such  custom  becomes  part  of  the  contract,  and  the  master  takes 
upon  himselfthe  risks  and  delays  incident  to  such  a  method  of  tmlciuiing;  "The  Glover,'* 
I  Br.,  Ad.,  166  (Am.).  And  where  the  charter-party  contained  the  term,  "Car^po  to  be 
loaded  at  Trinidad  as  customary,"  it  was  decided  that  the  shipowner  was  to  be  liable  for 
all  reasonable  chajges  for  necessary  lighterage,  this  being  the  custom  of  the  port;  Scrutton 
V,  Childs,  36  L.  1;  (N.  S.),  212.  As  to  delivery  and  necessary  lighterage  at  some  safe 
port,  between  Havre  and  Hamburg,  or  so  near  thereto  as  she  may  safely  get,  see 
Hayton  v,  Irwin,  C.  P.  D.,  Addenda ;  and  see,  as  to  lighters,  Davis  v.  Pendergast,  8 
Bened.,  84. 

**  And  there  deliver." — ^The  term,  *•  Cargo  to  be  discharged  with  all  despatch, 
according  to  the  custom  of  the  port,"  was  read,  in  a  comparativelv  recent  case,  as  a 
compound  term,  compose*  1  of  two  promises  dependent  on  each  other,  and,  in  truth, 
as  a  promise  to  use  all  despatch  according  to,  or  in  consonance  with,  the  custom  of 
the  port.  And  the  custom  of  the  port  in  this  case  was  peculiar.  The  port  in  question 
is  tiie  port  of  East  London,  South  Africa,  which  is  situated  on  the  south-west  side 
of  the  mouth  of  the  Buffalo  River.  Being  a  bar  harbour,  vessels  of  the  size  of  the  ship 
chartered  are  obliged  to  unload  a  considerable  portion  of  their  cargo  before  they  can 
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(8)  "And  there  deliver,  &c,  alongside  any  vessel,  wharf,  or 
warehouse,  &c.,  as  ordered,   &c.,  or  to  ,  on  being 

paid  freight" 

cross  the  bar.  The  discharge  of  cargoes  oatside  the  bar  is  effected  by  means  of  lighten 
or  surf  boats ;  but  the  ordinary  loading  and  unloading  is  by  means  of  lighters  or  snif 
boats  worked  with  a  warp  or  cable  from  the  inside  to  the  outside  of  the  bar.  The 
lighters  have  neither  sails  nor  oars,  and  are  worked  by  being  pulled  along  the  warps 
and  cables.  Vessels  upon  arrival  report  themselves  at  the  port  office,  and,  in  the 
order  in  ^hich  they  report  themselves,  their  turn  or  right  to  unload  is  given  in  rotation. 
As  soon  as  %  vessel  came  in  turn,  one  lighter  was  sent  to  her  every  working-day  until  ber 
final  discharge.  The  ship  arrived  on  the  31st  of  August,  and  was  ready  to  commence 
discharging  the  following  day.  It  happened,  however,  that  several  vessels  chaiteieil 
under  tbe  sa^ie  or  similar  contracts,  for  delivery  of  iron  rails  for  the  Government,  arrived 
at  the  pprt  about  this  time ;  and  with  this  limited  convenience  for  unloading,  as  vessels 
drawing  more  than  eight  feet  cannot,  even  in  favourable  times,  cross  the  bar,  some  delay 
necessarily  accrued,  when  the  ship  in  question  arrived,  she  found  seven  vessels  lying  oat- 
side the  ba^  with  similar  cargoes.  The  discharge  of  the  vessel  did  not,  therefore,  com- 
mence until  the  6th  of  October.  At  the  trial,  the  learned  judge,  Ld.  Coleridge,  C.J., 
left  it  to  the  jury  to  say — I.  Was  there  any  settled  custom  or  practice  between  the 
months  of  April  and  November,  1875,  as  to  the  unloading  of  sailing  vessels,  loaded  as  the 
ship  in  question,  at  this  port  ?  2.  If  there  was,  was  the  ship  unloaded  with  *'  all  de^tch 
according  to  the  custom  ?  '*  and  the  jury  answered  both  questions  in  the  affirmative.  The 
plaintiff  moved  for  a  new  trial  on  the  ground  of  misdirection,  but  the  ruling  of  the  learned 
judge  was  qpheld  by  i^t  Court  of  Appeal,  Cotton,  L.J.,  dtss, ;  Postlethwaite  v,  Freeland, 
4  £x.  D.,  155.  And  where  the  charterer  promises  to  name  a  safe  port,  this  means  not 
merely  safe  as  free  trom  extraordinary  perils  of  navigation,  but  also  safe  in  other  respects, 
AS  from  municipal  prohibitions,  blockades,  or  restraint  of  princes.  Thus,  yiAiert  the 
charter-party  contained  a  promise  that  (he  shipowner  should,  naving  loaded,  proceed  to  a 
safe  port  in  Chili  and  there  discharge,  and  the  charterers  named  a  port  which  v/as  not  safe, 
it  was  decided  that  this  term,  which  is  in  effect  a  promise  by  the  master,  also  is  a  promise 
which  follows  by  necessary  implic9.tion  Uiat  the  charterers  are  to  name  a  safe  port  to  the  ship- 
owner. At  the  time  the  charter-party  was  made,  neither  party  was  aware  that  the  port 
named,  which  was  safe  as  to  the  ordinary  perils  of  navigation,  was  a  closed  port;  bat  at 
the  time  it  was  named,  it  was  closed,  and  was  a  port  into  which  the  master  could  not  take 
his  ship  without  running  the  risk  of  confiscation.  In  this  case,  although  the  act  agreed  to 
be  perlormed,  was  practically  impossible  at  ihe  time  the  contract  was  made,  and  there  was 
no  default  on  either  side,  it  was  held  that  the  charterer  was  liable  in  damages.  If  the 
charterers  had  named  the  port,  and  subseouent  events  would  in  all  probability  prevent 
the  ship  entering,  then  the  shi{>owner  might  have  declined  to  go,  and  availed  himself  of 
the  exception,  "restraint  of  princes;**  Ogden  v,  Graham,  I  5.  ^  S.,  773,  per  Black- 
burn, J.,  781.  If  the  consignee  names  an  impossible  ^ort,  be  is  not  entitled  to  the 
possession  of  the  goods  at  a  neighbouring  port,  even  if  named  in  the  charter-party, 
without  payment  of  freight ;  but  whether  he  was  entitled  to  freight  /fv  rtUd  tttneris  was 
not  in  the  case  decided  ;  The  Teutonia,  4  L.  R.,  P.  C,  171. 

The  indorsement  for  value,  and  bond  fide^  of  the  bill  of  lading,  as  has  beoi  already 
pointed  out,  extinguishes  the  rights  of  the  vendor  to  stop  m  transitu  ;  and  this  has  been 
held  to  be  the  rule,  even  ¥?here  the  bill  of  lading  had  been  improperly  or  even 
fraudulently  obtained  firom  the  vendors,  by  the  persons  who  subsequently  assigned  it ; 
The  Marie  Joseph,  i  L.  R.,  P.C.,  219;  Lickbarrowv.  Mason,  2  T.  R.,  63,.  i  Sm.L.C., 
753,  8th  ed.  And  a  past  consideration  may  be  considered  a  valuable  and  good  considera- 
tion for  this  purpose  ;  Leask  v.  Scott,  2  Q.  B.  D.,  376,  dissenting  firom  Rodger  zr.  Comptoir 
d'Escompte  de  Paris,  2  L.  R.,  P.  C,  393;  and  see  Meyeretein  v.  Barber,  2  L.  R.,  C.  P, 
661  ;  The  Chartered  Bank  of  India  v.  Henderson,  5  L.  R-,  P.  C,  501 ;  Alliance  Bank 
V,  Broom,  34  L.  J.,  Ch.,  256.  The  effect  of  re- indorsement  of  a  bill  of  lading  which  has 
been  i.  dorsed  for  value,  is  to  remit  the  former  holder  to  whom  it  is  re-indorsed  to  his  or^nal 
rights ;  but  guare,  if  a  breach  takes  place  by  wrongftil  delivery  to  a  stranger  during  the  time 
the  bill  of  lading  is  in  other  hands,  can  such  re-indorsee  maintain  an  action  for  a 
wrongful  delivery  of  the  goods,  while  the  instrument  was  assigned  and  in  other  hands,  by 
virtue  of  the  Bills  of  Lading  Act  ?  Ordinarily,  a  bill  of  lading  is  a  sufficient  contract 
even  where  a  charter-party  exists,  to  .enable  its  holder  to  bring  trover  without  producing 
the  charter;  Ewbank  v.  Nutting,  7  C.  B.,  808;  Fraser  v.  Telegraph  Cons.  Ca, 
7  L.  R.,  Q.  B.,  566  ;  Hayn  v,  CuUiford,  4  C.  P.  D.,  182 ;  Fowler ».  Knoop,  4 Q.  B.  D., 
299:  unless  the  charter-party  b  incorporated ;  lb,\  Short  v.  Simpson,  i  L.  R.,  C.  P.,  34S. 
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(9)  "The  act  of  God,  and  Queen's  enemies,  and  all  and  every 
other  danger,  &c.,  excepted." 

The  express  exceptions  in  a  charter-party  or  bill  of  lading  only  protect  the  shipowner 
where  he  has  not  been  guilty  of  negligence  ;  and  they  are  no  protection  against  the  unsea- 
worthiness of  the  ship  ;  Steel  v.  The  State  Line  Ship  Co.,  3  App^  C,  72,  and  cases,  pp. 
339^/  seq.i  ante.  Where  actual  negligence  is  proved,  they  cease  to  be  a  protection; 
Phillip  V,  Clark,  26  L.  J.,  C.  P.,  168 ;  2  C.  B.(N.  S.),  156 ;  P.  &  O.  St  Navig.  Co.  v. 
Shand,  3  Moo.  P.  C.  C.  (N.  S.),  272;  and  p.  344,  n.  '^^ante;  and  where  the  wonls  were^  / 
"the  said  goods  to  be  free  of  breakage,  leakage,  or  damage,"  it  was  held  that  these 
words  merely  shifted  the  burden  of  proof,  and  that  it  was  necessary  for  the  person  suing  / 
for  the  damages  consequent  on  any  negligence  to  prove  it  in  fact ;  Czech  v.  The  Gen.  \, 
St  Navig.  Co.,  I  L.  R.,  C.  P.,  14;  Hayn  v.  Culliford,  4  C.  P.  D.,  182 ;  3  C.  P.  D.,  410;  |( 
Nitro-Phosph.  Co.  v,  London  &  St.  Katherine's  Docks,  9  Ch.  D.,  at  p.  527,  per 
James,  UJ. ;  The  Helene,  I  L.  R.,  P.  C,  231 ;  Steel  v.  State  Line  St.  S.  Co.,  3  App.  C, 
72 ;  Thrift  v,  Youle,  2  C  P.  D.,  432;  Hayn  v,  Culliford,  3  C.  P.  D.,  410;  Doolan  v. 
The  Midland  Ry.  Co.,  2  App.  C,  792  ;  Peek  v.  N.  Staff.  Ry.  Co.,  lo  H.  of  L.  Cas.,  473  ; 
32  L.  J.,  Q.  B.,  241 ;  The  St  S.  Isabella,  8  Ben.,  139 ;  The  Railroad  Co.  v,  Lockwood, 
17  Wallace,  357  ;  as  to  damage  by  fire,  The  Iddo  Kimball,  8  Bened.,  297  ;  Gr^  v. 
Mobile  Trade  Co.,  55  Alab.,  387 ;  Heyl  v,  Inman  St.  S.  Co.,  14  Hun.,  564  ;  as  to  leak- 
age and  breakage ;  The  St.  S.  Pereire,  ft/.,  301 ;  The  Compta,  4Sawy.,  375.  But  on 
very  large  words,  ''weight,  contents,  measure,  quantity,  and  value  unluiown,  and  not 
answerable  for  leakage,  lighterage,  breakage,  corruption,  rust,  torn  wrappers,  decay  or 
mortality,  and  the  wrong  delivery  of  goods  caused  by  error ^  or  by  insufficiency  in  marks 
or  numbers,**  it  was  said  of  the  words  italicised,  this  means  error  of  ihe  carriers,  and 
would  be  something  very  extravagant  indeed,  and  might  do  away  with  their  liability  as 
carriers,  if  it  did  not.  The  words  were  therefore  read  as  not  liaole  for  wrong  delivery 
caused  by  error  or  insufficiency  (the  word  by  being  expunged)  in  marks,  &c. ;  Baxendale 
V.  Gt  E.  RJ.  Co.,  38  L.  J.  (Ex.  Ch.),  Q.  B.,  137.  On  the  words,  "weight,  measure- 
ment, and  contents  unknown,  and  not  accountable  for  leakage,'*  mere  iguorance  on 
the  part  of  the  carriers  of  the  liability  to  "heat"  of  certain  cargo  was  held  not  to 
amount  to  such  negligence  a.s  would  make  them  liable  for  negligence ;  The  Helene,  i 
L.  R.,  P.  C,  231 ;  Br.  &  L.,  429.  And  the  above  exception  would  exonerate  the  ship- 
owner from  all  liability,  except  his  n^li^ence  be  proved ;  but  damage  which  arises 
from  leakage  caused  by  improper  stowage  is  not  within  the  exception,  although  its  effect 
be  to  heat  such  of  the  cargo  as  is  beneath  it.  Moreover,  •*  leakage  **  does  not  mean 
necess^ily  "  ordinary  leakage,"  but  may  mean  excessive  leakage,  as  where  2,000  gallons 
had  leaked  out  of  less  than  5,000 ;  The  Nepoter,  2  L.  R.,  A.  &  E.,  375  ;  Vaughan  ». 
630  Casks  of  Sherry,  7  Bened.,  506;  Nelson  v.  Nat  St  S.  Co.,  id,,  340;  The  St. 
Ship  America,  8  Bened.,  491.  And  the  term,  "not  accountable  for  rust,  leiakage,  or 
breakage,"  is  no  protection  to  the  carrier,  where  goods  other  than  those  which  leak  are 
injured  by  leakage :  the  "  leakage  *'  referred  to,  is  limited  to  the  waste  occasioned  by 
leakage ;  Thrift  v,  Youle,  2  C.  P.  D.,  432. 

In  the  absence  of  charter-party  or  bills  of  lading,  where  goods  are  carried  by  water, 
the  duties  oja  common  carrier  of  goods  by  land  or  water  are  the  same.  They  are, — to 
receive  all  goods  offered,  if  he  has  convenience  to  carry  them,  and  the  goods  are  of  a 

? roper  kitjid,  and  the  employer  is  wiling  to  pay  the  proper  and  reasouable  hire  ; 
ickford  v.  Grand  Junction  Ry.  Co.,  8  M.  &  W.,  372;  Johnson  v.  Midland  Ry. 
Co.,  4  Ex.,  367 ;  to  carry  and  deliver  them  within  a  reasonable  time,  and  to  insure  their 
safety  during  the  carriage,  and  until  delivery,  the  acts  of  God  and  the  Queen's  enemies 
only  excepted ;  Forward  v,  Pittard,  I  T.  R.,  27 ;  Pozzi  v,  Shipton,  8  A.  &  E.,  963 ; 
Richards  v,  L.  B.  &  S.  C.  Ry.  Co. ,  7  C.  B.j  839 ;  Benett  v,  P.  &  O.  St.  Boat  Co.,  6  C.  B., 
775 ;  and  pp.  71,  352,  353,  ante.  The  owner  of  any  sea-going  ship  is  protected  by  section 
503  of  The  Merchant  Shipping  Act,  1854,  and  this  throws  on  the  shipper  the  duty  of 
making  a  declaration  of  the  "true  nature  and  value"  of  the  goods  shipped;  and  a 
declaration  that  a  box  contained  "about  248  ounces  gold  dust,*^  was  held  insufficient, 
and  the  carrier  was  protected;  Williams  v,  African  St.  Ship  Co.,  26  L.  J.,  Ex.,  69; 
and  that  although  the  value  could  have  been  so  easily  ascertained,  the  weight  having  been 
declared.  The  payment  of  fireight,  being  a  term  in  the  bill  of  lading,  will  also  be  dealt 
with  in  the  analysis  of  that  document. 

"  The  ordinary  sea  perils."— The  so-called  exceptions  to  the  charterer's  or  carrier's 
liability  under  a  bill  of  lading,  although  not  identical  with  those  in  policies  of  assurance, 
are  many  of  them  the  same.  The  so-called  "  sea  perils  "  insured  a^inst,  in  an  ordinary 
policy  of  insurance,  are  "of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves, 
j  ettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  arrests,  restraints  and 


Digitized  by  VjOOQ IC 


442  THE  LAW  OF  MERCHANT  SHIPPING. 

(9)  "  The  act  of  God,  and  Queen's  enemies,  and  all  and  every 
other  danger,  &c.,  excepted." 

detainmeDts  of  all  kings,  princes,  and  people  of  what  nation,  condition  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other  pails,  losses,  and  misfortunes, 
that  have  or  shall  come    to  the  hurt,    detriment  or  damage  of  the   said  goods  and 
merchandises  and  ship,  &c.,  or  any  part  thereof;  i   Am.  on  Ins.,  5th  ed.,  231,  233, 
par.  10;  Roccus,  nn.   63,   64.     These  terms  have  been  made  as  comprehensive   as 
possible,  and  '*  protect  against  almost  every  casualty  which  can  possibly  happen  in  the 
course  of  the  voyage."    They  embrace  all  kinds  of  marine  misfortune,  such  as  ship- 
wreck, foundering,  stranding  &c.,  and  every  species  of  injury  which  may  be  referred, 
immediately  and  proximately,  to  winds  and  waves,  irrespective  of  fjedr  wear  and  tear 
or  the  default  or  n^ligence  of  the  assured.     They  include  foundering  or  sinking  at  sea. 
Green  v,  Browne,  2  Str.,  1199;  fortuitous  stranding,  Fletchers.  Inglis,  2  B.  &  Aid.  315  ; 
injury  to  cargo  by  salt  water  in  bad  weather,  Montoya  v,  London  Ass.  Co.,  6  Ex.  451 ; 
and  all  calamities  implied  in  a  reasonable  construction  of  the  words  employed ;  and 
that  although  there  may  have  been  a  remote  n^ligence  on  the  part  of  the  mariners  and 
crew,   Blyth  v.  Shepherd,  9  M.   &  W,  763 ;    collision,   where  it  is  purely  fortuitous, 
BuUer  v,   Fisher,  3  Esp.,  67;    De  Vaux  v.  Salvador,  4  A.  &  E.,   420;  Davidson 
V.  Bumand,  38  L.  J.,  C.  P.,   73;  4  L.    R.  C.   P.,  117;  where  it  happens  through 
the  negligence  of  another  vessel.  Smith  v,  Scott,  4  Taunt.,  126,  either  in  port  or  at  sea, 
in  smooth  water  or  rough,  per  Willes,  J,,  in  Davidson  v,  Bumand,  and,  according  to  most 
jurists,   in  all   cases  in  which  it  is  impossible  to  discover  or  apportion  the  default, 
I  Emer.,  c.  12,  s.  14,  Boulay  Paty,  vol.  i,p.  417  ;  Valin.,  vol.  i,  322,  vol.  2, 183 ;  Pothier 
par  Estrangin,  p.  75 ;  fire,  where  not  caused  by  spontaneous  combustion  of  the  goods,  i 
Emer.,  p.  388,  392,  Am.  on  Ins.,  5th  ed.,  746,  if  they  were  not  damaged,  but  were 
in  good  condition  when  shipped;    but  the  onus  of  proving  exoneration  lies  on  the 
underwriter,  Boyd  v,   Dubois,  3  Camp.  133 ;  and  even  losses  caused  by  the  negligence 
of  master  and  crew,  Busk  v.  Royal  Ex.  Ass.  Co.,  2  B.  &  Aid.,  73,  Davidsons.  Bumand, 
ib,  sup,,  if  they  were  competent  on  their  appointment.    The  contract  of  the  carrier  in  a 
general  ship  being,  however,  to  carry  in  any  event,  subject  to  such  exceptions  as  are 
expressed  in  the  bill  of  lading  and  charter-party  when  incorporated,  and  those  implied  by 
law,  viz.,  "the  act  of  God  and  the  King's  enemies,  the  perils  which  enable  the  shipowner  to 
claim  restitution  from  the  underwriter  throw  little  light  on  those  which  form  the  owner's 
protection  against  the  claims  for  damage  or  loss  of  the  shipper  or  consignee  of  ^oods. 
'*  What  are  the  dangers  and  accidents  of  the  seas,  rivers,  and  navigation?'*  ft  is  certam  that 
not  every  peril  of  the  sea,  that  would  enj^ble  a  shipowner  to  claim  compensation,  would 
enable  him  to  avoid  his  liability  to  the  shipper :  the  language  of  exception  must  be  explicit 
and  exact,  and  will  be  constmed  against  him.    Thus  injuries  caused  by  rats  or  worms  are 
not  within  the  exception,  ''all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  what  nature  and  kind  soever,"  and  the  shipowner  was  held  liable, 
although  he  had  taken  every  precaution  to  prevent  their  ravages ;  but  this  also  would 
seem  not  to  be  within  the  '*  perils  of  the  sea,    insured  against  in  ordinary  policies,  Kay  v, 
Wheeler,  2  L.  R.,  C.  P.,  302 ;  Hunter  v.  Potts,   4  Camp.,  203 ;  Laveroni  v,  Drury, 
22  L.  J.,  Ex.,  2;  8  Ex.,  166;  and  see  Aymar  v,  Astor,  6  Cowen  (Am.),  266;  The 
MUetus,   5   Bl.,   335;    The  St.  S.  Isabella,  8  Bened.,  139;  the  term   *« vermin"   is 
sometimes  therefore  added  as  an  exception,  Taylor  v,  L'pool  &  G.  W.  St.  Co.,  9  L.  R., 
Q.  B.,  546  ;  The  St.  S.  Isabella,  8  Bened.,  139 ;  and  a  snow-storm  is  not  an  "  accident,** 
Fen  wick  v,  Schmalz,  3  L.  R.,  C  P.,  313 ;  and  an  exception  of  liability  in  the  most 
comprehensive  terms  by  the  shipowner  will  not  restrict  his  liability,  if  he  has  been  guilty 
of  negligence  or  of  dekult  or  breach  of  duty  ;  Phillips  v,  Clark,  2  C.  B.  (N.  S.),  156  ; 
25  L.  J.,  C.  P.,  168  ;  Peninsular  &  Oriental  St.  Navig.  Co.  v.  Shand,  3  Moo.  P.  C.C., 
272  (N.  S.) ;  Czech  v.  General  St.  Navigation  Co.,  i  L  R.,  C.  P.,  14 ;  Doolan  v.  The 
Midland  Ry.  Co.,  2  App.  C,  792,  and  cases  cited,  p.  376,  ante ;  but  see  The  Duero, 
2  L.  R.,  A.  &  E.,  393 ;  Taubman  v.  The  Pacific  St.  N.  Co.,  26  L.  T.  (N.  S.),  704, 
and  cases,  pp.  370  et  seq.,  ante. 

We  have  already  seen  that  an  undertaking  which  is  in  its  nature  absolute,  whether 
express  or  implied,  and  which  is  in  ^t  a  warranty  or  condition  precedent,  must  be 
literally  and  strictly  performed.  Rule  38,  p.  262,  ante;  and  that  the  undertaking  of  the 
shipowner  to  deliver,  or  to  be  ready  to  aeliver  (Gosling  v,  Higgins,  I  Camp.,  451 ; 
Evans  v.  Hulton,  12  L.  J.,  C.  P.,  17  ;  2D0WI.  (N.  S.),6oo ;  Spencet/.  Chodwick,  16  L  J., 
Q*  B.,  313,)  and  to  actually  deliver  on  being  paid  '*  freight^"  is  such  a  warranty,  as  is  also 
the  obligation  of  the  shipper  to  load  a  cargo  ;  Sjoerds  v,  Luscombe,  16  East,  201,  Hill  8». 
Sughme,  15  M.  &  W.,  253  ;  Marquis  of  Bute  ».  Thompson,  13  M.  &  W.  4187;  but  there 
are   certain  qualifications, — of  which  the  chief  are  '*  the  act  of  God  and  the  King*s 
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(9)  "And  there  deliver,  the  act  of  God,  and  Queen's  enemies, 
&a,  and  the  perils  of  the  seas  only  excepted." 

enemies,"  which  are  exceptions  implied  by  the  law  ;  as  to  what  amounts  to  an  act  of  God, 
see  pp.  71  etseq.^  373,  anU ;  Nitro-Phosphate  Co.  v,  London  &  St.  K.  Docks  Co., 
9  Ch.  D.,  503 ;  Nichols  v.  Maraland,  2  Ex.  D.  i,  10  L.  R.,  Ex.,  255 ;  ill^alitv,  destruction 
of  the  subject-matter  of  the  promise  to  be  performed,  losses  by  inherent  defects  of  the 
thing  carried,  Gabay  v,  Lloyd,  3  B.  &  C.  793 ;  Nugent  v.  Smith,  i  C.  P.  D.,  423 ;  by 
collision  or  misfortune  happening  without  die  fiiult  of  either  party,  destroying  the  things 
contracted  to  be  carried,  BuUer  v.  Fisher,  3  Esp.,  67,  Abb.  on  Snip.,  256;  the  fault  of 
the contractee  or  promisee,  Magalhaens  v,  Busher,  4  Camp.,  54;  Sandersons.  Busher, 
«f.,  n.  ;  losses  by  pirates,  Pickering  v.  Barkley,  Style,  132  ;  2  Rol.  Ab.,  248 ;  Barton  v, 
WolUford,  Comb.,  56 ;  Gage  v,  Tirrell,  9  Allen  (Am.),  310;  Abb.  on  Ship.,  255. 

And  first  (having  elsewhere,  at  pp.  71  ^  seq.^  25  J,  381,  ante^  and  444,  posU  treated  of 
the  act  of  God,  &c.,  and  of  performance  hinder^  by  illegality,  at  p.  460,  post,  and 
p.  374,  ante,  it  may  be  repeated,  **  That  no  contract  can  properly  be  carried  into  dBTect, 
which  was  originally  "  made  contrary  to  the  provisions  of  (municipal)  law,  or  which» 
«  being  made  consistently  with  the  rules  of  law  at  the  time,  has  become  ille^  in  virtue 
"  of  some  subsequent  law. ''  Nor  can  a.  contract  be  performed  where  it  cannot  be 
executed  "  without  derogating  from  the  clear  public  duty  which  a  British  subject  owes 
"  to  his  sovereign  and  the  state  of  which  he  is  a  member :  the  non-performance  of 
"  a  contract,  in  a  state  so  circumstanced,  is  not  only  excusable,  but  a  matter  of  peremptory 
"  duty  and  obligation  on  the  part  of  the  subject ;  but  in  order  to  found  this  new  public 
"  duty,  which  is  to  supersede  the  performance  of  his  former  private  one,  it  is  necessary 
"  that  an  actual  change  in  the  political  relations  of  the  two  countries  should  have 
"  taken  place,  and  that  the  danger  to  result  to  the  public  interests  of  his  own  country, 
"  from  an  observance  of  the  contract,  should  be  clear,  immediate,  and  certain ;  Atkinson 
"  V,  Ritchie^  10  East,  534,  535*  per  Ld.  Ellenborough ;  Bally  v,  De  Crespigny,  4  L.  R., 
«*Q.  B.,  180;  Brewster  v,  Kitchell,  i  Salk.,  198;  Lord  Clifford  v.  Watts,  5  L.  R., 
C.  P.,  577 ;  Smith  v.  Commiss.  of  Tallapoosa  County,  2  Wood's  C.  C,  596 ;  and  it 
has  been  held  that  where  a  ship  was  engaged  to  load  a  cargo  at  San  Francisco, 
and  eot  aground  the  day  after  sailing,  and  the  charterers  in  about  six  weeks  threw  up 
the  oiarter  and  refused  to  load,  and  engaged  another  ship,  it  was  held  that,  under  the 
circumstances  of  unavoidable  delay,  the  charterers  were  justified,  and  were  exonerated 
firom  their  promise  to  load,  and  that  there  was  a  loss  of  the  charter-freight  within  the 
excepted  perib ;  Jackson  v.  Union  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125  ;  Cleasby,  B., 
diss,  :  8  *(?.,  572  ;  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404.  The  jury  found  that  the  time 
necessary  to  get  the  ship  off  and  repaired  was  so  long  as  to  put  an  end  in  a  commercial 
sense  to  the  sp^mlatlon.  And  as  to  acts  of  delay,  which  cause  a  rescission  or  a  suspension 
of  acontract  merely,  see  Hill  v. Wilson,  4  C.P.  D.,  329 ;  De  Oleaga  z^.West  Cumb.  Iron  &  St. 
Co.,  4  Q.  B.  D.,  472 ;  King  v.  Parker,  34  L.  T.  (N.  S.),  887  ;  Moore  v,  Harris,  I  App.  C, 
318;  Brandt  z/.  Lawrence,  i  Q.  B.  D.,  344;  Simpson  v.  Crippin,  8  L.  R.,  Q.  B.,  14. 
And  where  the  sea  damage  sustained  by  a  vessel  is  so  great  that  she  cannot  perform  the 
voyas^e,  without  an  expense  which  no  prudent  uninsured  owner  would  incur,  then  the 
freight  is  lost;  Rankin  v,  Pottier,  6  L.  R.,  H.  of  L.,  83,  at  p.  159;  Jackson  v.  Union 
Marine  Ins.  Co.,  /^.,  sup,^  at  p.  138.  The  French  code,  following  the  ordinance  of  Louis 
XIV.,  considers  the  master  bound  to  repair,  and  the  freighter  bound  to  wait,  and  that 
the  master  is  guilty  of  a  breach  of  trust  if  he  do  not  carry  the  goods  on.  The  American 
authorities  cited  by  Emerigon  agree  with  this.  But  a  person  cannot  avail  hunself 
of  the  act  of  God  as  a  defence  or  excuse  where  he  has  himself  been  negligent, 
or  has  been  guilty  of  a  breach  of  duty;  Nitro-Phosphate  Co.  v,  London  &  St 
Katherine's  Dock  Co.,  9  Ch.  D.,  527;  Hayn  v.  Culliford,  4  C.  P.  D.,  182.  And  in 
America  the  master  is  held  bound  to  tnmship  the  caigo,  or  let  it  remain,  as  may 
be  most  expedient  in  the  exercise  of  a  sound  discretion.  If  there  be  another  vessel 
in  the  port  of  necessitv,  or  in  a  contiguous  port,  which  can  be  had,  the  duty  is  clear 
and  imperative  upon  the  master  to  hire  it ;  but  still  the  master  is  to  exercise  a  sound 
discrerion  adapted  to  the  case,  Kent  Com.  &  Mer.  Law,  205.  It  is  obvious  that  the 
shipowner  who  has  contracted  by  charter  that  his  ship  shall  proceed  either  to  a  loading 
port  to  load,  or  to  a  port  of  delivery,  if  the  vessel  is  irreparably  injured  or  lost 
by  perils  of  the  seas,  is  excused  by  the  exception  in  the  charter-party.  He  can,  if  the  ship 
is  not  irreparably 'damaged,  either  abandon  his  vessel  at  the  port  of  necessity  on  valid 
grounds,  or  tranship  the  goods  and  carry  them  on,  earning  freight  in  another  vessel.  If 
he  considers  himsefr  unable  to  proceed  on  valid  erounds,  he  can  tieat  the  contract  as 
rescinded  and  at  an  end.  The  valid  grounds  for  such  rescission  would  be,  it  was  assumed  in 
an  insurance  case  of  considerable  importance,  which  passed  through  the  several  courts  to 
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(9)  "And  thqr^  deliver,  the  act  of  God,  and  Queen's  enemies, 
&c.,  and  the  perils  of  the  seas  only  excepted/' 

the  Honsie  of  Lords,  an  abandonment  as  for  a  constructive  total  loss  to.  the  insurers,  and 
that  would  be  justified  by  its  being  damaged  to  an  extent  which  renders  the  ship  not  worth 
repairing,  followed  by  a  determination  not  to  lepair  ;  Rankin  zk  Potter,  6  L.  R.,  H.  ofL., 
p.  no,  per  Meilor,  J., citing  and  app.  the  language  of  Lush,  J.,  in  the  Ex.  Ch.,  and  at 
pp.  1 17,  1 19,  per  Blackburn,  J.  Assuming  that,  instead  of  abandoning,  he  elects  to  repair 
and  proceed,  he  has  presumably  a  reasonable  time  to  arrive  at  his  determination,  and  also  a 
reasonable  time  to  effect  those  repairs ;  but  if  these  together  occupy  an  unreasonable  time, 
it  is  probable,  if  the  object  of  the  charter-party  would  be  frustrated,  that  the  charterer, 
if  the  contract  is  wholly  executory,  would  not  be  bound  to  load,  nor  could  be  made  liable 
for  not  loading  or  supplying  a  cargo;  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  117; 
per  Baron  Martin,  p.  143 ;  Geipelv.  Smith,  7  L»  R.,  Q.  B.,  404 ;  Jackson  v.  The  Union 
Marine  Ins.,  lo  L  R.,  C.  P.,  125;  8  /V/.,  572. 

If  the  vessel  in  proceeding  to  the  loading  port  sustains  such  damage,  being  under 
charter,  with  the  exception  of  perils  of  the  seas,  that  she  cannot  be  tendered  to  the 
charterer  '* tight,  staunch,  and  strong,*'  the  shipowner  would  be  excused ;  but  it  would  be 
otherwise  if  the  perils  were  not  excepted,  Rankin  v.  Potter,  ib.^  supra  ;  and  it  would  seem 
that  the  case  of  Hurst  v.  Usbome,  25  L.  J.,  C.  P.,  209,  18  C.  B.,  144,  which  considers 
that  no  reasonable  time  is  implied  in  a  contract  of  charter-party  for  the  ship  to  proceed  to 
a  loading  port,  is  discredited  in  Rankin  v.  Potter,  6  L.  R.,  H.  of  L.,  83,  at  p.  117,  per 
Blackburn,  J.,  and  also  inferentially  by  Jackson  v.  The  Union  Marine,  10  L.  R.,  C.  P., 
125  ;  and  see,  as  to  Am.  decisions  on  Uiis  point.  Fearing  v.  Cheeseman,  3  Cliff.,  91,  and 
cases  cited  p.  402,  anU. 

The  term  *' perils  (or  dangers)  of  the  sea,"  as  the  expression  indicates,  includes 
generally  such  marine  casualties  and  natural  accidents  peculiar  to  maritime  adventure 
and  carriage  as  are  wholly  exclusive  of  man's  intervention,  and  which  are  not  attributable 
either  mediately  or  immediately  to  negligence  and  imprudence ;  The  2^nobia,  Abbott, 
Ad.,  80 ;  Trent  Navig.  Co.  v.  Wood,  4  Doug.,  287,290 ;  Forward  v.  PitUrd,  I  T.  R.,  27  ; 
Oakley  v,  St.  Packet  Co.,  ii  Ex.,  618  ;  Robertson  v.  Kennedy,  2  Dana,  430  (Am.);  Bell 
V,  Reed,  4  Binn.,  127 ;  Friend  v.  Woods,  6  Grat.,  189 ;  Nitro- Phosphate  Co.  v  The  St. 
Katherine's  Docks  Co.,  9  Ch.  D.,  503 ;  Nichols  v.  Marsland,  2  Ex.  D.,  I ;  Nugent  v. 
Smith,  I  C.  P.  D.,  444,  per  James,  Lj.,  and  cases  cited,  p.  270  et  seq.^  anii.  If  we 
assume  the  term  ordinarily  employed  in  charter-parties  to  be  synonymous  with  the 
'*  casus  fortuitus "  of  the  Civilians,  it  would  represent  calamities  which  could  not  be 
averted  by  the  g^reatest  diligence  or  the  utmost  prudence.  It  is  defined  in  the  civil  law  to 
be  **  quod  damni  fatali  coniingit  cuivis  diligent issimo  possii  contingere**  It  was  for  a 
long  time  supposed,  and  has  &en  constantly  asserted,  that  all  carriers  by  water,  and 
whether  the  carriage  related  to  foreign  or  inland  na^vigation,  were  liable  as  common-law 
carriers,  except  as  to  the  perils  exceoted  ;  Kent,  Com.  &  Mer.  Law,  209 ;  Liver  Alkali 
Co.  V,  Johnson,  9  L.  R.,  Ex.,  330  ;  Laveroni  v.  Drury,  22  L.  J.,  Ex.,  2  ;  8  Ex.,  170  ; 
Maude  &  Pollock  on  Ship.,  3rd  ^.,448;  Roscoe  on  Evi.,  14th  ed.,  569.  But  it  has 
been  considered  that  this  exception  is  not  the  precise  equivalent  of  the  term  **  act  of  God," 
and  includes  certain  risks  and  casualties  which  "act  of  God'*  would  not;  Pars,  on 
Ship,  vol.  I,  255,  n. ;  and  it  has  been  stated  that  the  act  of  God  must  be  the  proximate 
cause  of  loss,  to  entitle  the  carrier  to  protection,  and  not  the  indirect  cause ;  2b. 
Thus,  in  a  case  in  which  a  severe  storm  caused  an  unusually  low  tide,  and,  in 
consequence  thereof,  the  carrier's  barge  struck  a  timber  which  projected  from  the  wharf, 
which  in  ordinary  tides  was  too  low  to  do  any  injury,  the  carrier  was  held  liable; 
the  exceptionally  low  tide,  even  if  an  '*act  of  God  '  so  called,  was  not  the  proximate 
cause  of  the  iniury  sustained  ;  New  Brunswick  S.  B.  Co.  v.  Tiers,  4  Zab.,  697 ;  Oakley 
V.  Steam  Packet  Co.,  11  Ex.,  618.  And  if  an  iron  vessel  runs  on  shore,  from  the 
compass  being  out  of  order,  this  is  neither  an  act  of  God  nor  a  sea  peril,  the  injury 
being  immediately  ascribable  to  negligence  ;  Bazin  v,  Richai^dson,  20  L.  Rep.  (Am.;, 
129.  But  an  act  may  be  protected,  which  ultimately  causes  loss  or  damage  to  the 
goods  of  the  bailee,  if  the  proximate  cause  of  injury  is  an  act  of  God.  Thus  where  a 
person  accumulates  water  in  a  reservoir,  which  by  some  unusual  and  extraordinary  flood 
IS  caused  to  overflow,  he  is  not  thereby  rendered  liable ;  but  it  would  be  otherwise  if  an 
ordinary  flood  would  cause  mischief ;  and  by  * '  ordinary  '*  would  be  included  such  a  flood 
as  might  be  predicated  as  likely  to  happen  within  a  reasonable  lapse  of  time,  and  not  as 
an  every-day  occurrence.  The  carrier  is  protected  for  a  loss  occasioned  proximately  by 
the  act  of  God,  if  the  loss  "  by  no  reasonable  precaution  could  be  prevented,  although  it 
was  not  absolutely  impossible  to  prevent  it,"  per  Mellish,  f.,  in  Nichols  v,  Marsland,  2 
Ex.  D.,  6.  And  it  is  not  every  so-called  act  of  God  which  brings  immunity  to  the  carrie^f 
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&c,  and  the  perils  of  the  seas  only  excepted." 

or  is  by  him  excepted.  The  rain  which  fertilises  the  earth,  and  the  wind  which  enables 
the  ship  to  navigate  the  ocean,  are  as  much  within  the  term,  "  act  of  God,"  as  therain- 
iall  which  causes  a  river  to  burst  its  banks  and  carry  destruction  over  a  whole  district,  or 
the  cyclone  that  drives  a  ship  against  a  rock  or  sends  it  to  the  bottom ;  Nugent  v.  Smith* 
I  C.  P.  D.,  435,  per  Cockhum,  CJ.,  and  p.  373,  atUe. 

The  act  of  God  and  Queen's  enemies,  &c. — It  is  not  eveiy  shipowner  who 
is  a  common  carrier  ;  and  on  mis  point  see  p.  370  </  s^.,  anUy  and  cases  there  cited. 
And  a  common  carrier,  who  limits  his  liability  in  some  respects  (as  by  a  bill  of  lading), 
still  mains,  it  remust  be  assumed,  in  all  other  respects  a  common  carrier ;  Crouch  v, 
L.  N.  W.  R.  Co.,  23  L.  J.,  C.  P.,  at  p.  82,  per  Maule,  J. ;  but  see  The  Duero,  2  L.  R., 
A.  &  E.,  393,  396,  per  Sir  R.  J.  PhilUmore  ;  Taubman  v.  The  Pacific  Sti  Navig.  Co., 
26  L.  T.  (N.  S.),  704,  and  pp.  370  and  371,  ante.  The  particular  acts  of  God  which 
presumedly  are  excepted  by  the  carrier,  are  those  of  an  overwhelming  character — 
'*  something  sudden  and  visible,"  such  as  lightning  or  tempest,  in  the  opinion  of 
Martin,  B.,  and  not  a  mere  misfortune  occurring  in  the  course  of  navi^tion,  nor 
arising  from  man's  negligence ;  and  Abb.  on  Ship»,  251,  states  the  law  as  it  has  been 
since  judicially  affirmed.  The  expression,  "act  of  God,"  denotes  natural  accidents, 
such  as  "lightning,  earthquidte,  and  tempest ; "  Oakley  v.  The  Portsmouth  &  Ryde  St 
Pack.  Co.,  25  L.  J ,  Ex.,  99,  11  Ex.,  623 ;  in  Amies  v,  Stevens,  a  sudden  ^t  of 
wind  which  drove  a  hoy  violently  against  a  pier  of  a  bridge,  and  sank  it,  was 
accepted  as  an  act  of  God,  I  Sir.  128.  Any  act  of  God  which  causes  the  loss  of  or  damage 
to  a  sea-worthy  ship  at  sea,  as  a  cyclone  or  storm,  lightning  or  tempest,  must  be  accepted 
also  as  a  peril  of  the  sea.  And  a  fire,  happening  at  sea,  has  been  declared  in  Am.  not 
to  be  an  "act  of  God,"  Parker  v,  Flaggi  26  Me.,  181,  i  Pars,  on  Ship.,  256,  but  a 
peril  of  the  sea  between  shipper  and  shipowner;  Plaisted  v.  Boston  St  Navig.  Co.,  27 
Maine,  132 ;  Halez/.  N.  J.  St.  Navig.  Co.,  15  Conn.,  539  ;  Hunt  v.  Morris,  6  Mart.  La., 
676.  But  the  former  of  these  cases  is  discredited  ;  see  I  Pars,  on  Ship.,  256 ;  Morcwood  v. 
PoUok,  I  Et  &  B.,  743.  And  a  fire  happening  at  sea,  other  than  by  lightning,  is  not  an 
implied  peril  of  the  sea,  as  between  shipowner  and  shipper,  and  it  is  often  therefore 
expressly  excepted,  and  is  also  provided  against  by  statute.  And  any  accident  arising 
from  collision  with  an  unseen  or  concealed  danger,  as  a  rock  or  wreck  at  sea,  would 
presumably  be  within  the  exception ;  Smyrl  v.  Niolon,  2  Bailey,  421  ;  Faulkner  v.  Wright, 
Rice,  107  ;  Williams  v.  Grant,  i  Conn.,  487  ;  Chouleaux  v.  Leech,  18  Penn  St.,  224, 229 ; 
Tumey  f.  Wilson,  7  Yerg.,  340 ;  Johnson  v.  Friar,  4  Yefg.,  48.  Fire  could  hardly  be  deemed 
an  act  of  God,  where  human  agency  in  any  way  intervenes*  orproperly  a  peril  of  the  sea, 
for  the  reasons  already  indicate!,  sup.  In  his  judgment  in  The  Keeside,  2  Sumn.,  567, 
Mr.  Justice  Story  avoided  a  precise  definition  of  what  were  dangers  or  perils  of  the  sea.  He 
says,  "The  phrase  '  danger  of  the  seas,*  whether  understood  in  ifs  most  limited  sense,  as 
importing  only  a  loss  by  the  natural  accidents  peculiar  to  that  element,  or  whether  understood 
in  its  more  extended  sense,  as  includi.  g  inevitable  accidents  upon  that  element,  must  still,  in 
either  case,  be  clearly  understood  to  include  only  such  losses  as  are  of  an  extraordinary 
nature,  or  arise  firom  some  irresistible  force,  or  some  overwhelming  power  which  cannot  ht 
guarded  against  by  the  ordinary  exertions  of  human  skill  and  prudence."  This  would 
seem  to  accord  substantially  with  the  English  definition  of  "  acts  of  God,"  and  be  more 
particularly  applicable  to  such  acts.  And  Cockbum,  J.,  in  Nugent  v.  Smith,  points  out 
that  the  Roman  law  made  no  distinction  between  inevitable  accident  arising  from  what, 
in  our  law,  is  termed  "  the  act  of  God  "  and  inevitable  accident  arismg  from  other  causes, 
and  that  all  acts  bearing  this  character,  damnum  fataU,  earns  fartuitus,  vis  major,  were 
synonymous  terms,  and  exempt  the  carriers  from  liability  5  and  in  Scotland  fire  is  recognised 
as  damnumfatale,  exonerating  the  carrier,  /^.,  p*  429 ;  and  more  than  ordinary  bad  weather 
suffices,  per  Cleasbv,  B,,  in  Nugent  v.  Smith,  i  C.  P.  D.,  442.  If  the  loss  is  occasioned  by 
an  irresistible  act  of  nature,  the  carrier  is  protected,  and  he  is  also  protected  if  the  goods 
are  lost  or  injured  solely  by  an  inherent  defect  in  the  goods  themselves ;  Nugent  v.  Smith, 
I  C.  P.  D.,  441,  per  Mellish,  L.T.  And  in  this  case  James,  L. Jm  at  p.  444,  expressed  his 
opinion  that  the  term  "act  of  God  "  was  a  compendious  way  of  stating  this  proposition 
only : — "  A  common  carrier  is  not  liable  for  any  accident  as  to  which  he  can  show  that  it 
is  due  to  natural  causes  directly  and  exclusively,  without  human  intervention,  and  that  it 
could  not  have  been  prevented  by  any  amount  of  foresight  and  pains  and  care  reasonably 
to  be  expected  from  him."  It  was  decided  in  one  case,  and  affirmed  in  another,  "that 
Ae  act  of  God,  the  Queen's  enemies,  fire,  and  the  excepted  perils  of  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature  or  kind  so- 
ever," were  limited  in  operation  by  the  use  of  the  words,  "  during  the  said  voyage,"  to  the 
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(9)  "  And  there  deliver,  the  act  of  God,  and  Queen's  enemies, 
&c.,  and  the  perils  of  the  seas  only  excepted." 

period  when  the  ship  is  out  of  port ;  Cnmw.  Falk.,  15  L.  J.,  Q.  B.,  183  ;  8  Q.  B.,  467  ; 
Hurst  V*  Usbome,  25  L.  J.,  C.  P.,  3094  And  it  has  been  held  in  America  that  "  inevit- 
able accident  *'  cannot  exist  concurrently  with  negligence^  but  must  be  a  loss  accruing 
from  natural  causes  without  default,  and  where  due  care  and  skill  have  been  shown ; 
Sampson  v.  Un.  St.,  12  Ct  of  Claims,  480.  So,  also,  if  the  goods  deteiiorate  b^  want  of 
care  or  skill  on  the  part  of  the  master,  although  a  voyage  may  be  ''rough  and  boisterous," 
and  although  earned  in  a  house  on  deck  at  the  sole  risk  of  the  shipper ;  The  Ship 
Invincible,  3  Sawy.,  176,  following  Notara  z^.  Henderson,  7  L.  R.,  Q.  R,  225;  aad 
The  Bark  Gentleman,  Olcott's  Rep^  1 10 ;  and  that  damage  caused  by  fire  is  not  excused  by 
the  Act  of  Congress  of  1851,  ch.  43,  s.  i,  limiting  the  liability  of  shipowners  for  loss  of 
goods  by  fire,  if  the  fire  was  not  the  result  uf  the  carrier's  negligence  or  wilfiil  default ; 
Hill  Manuf.  Co.  v,  I>rovidence  &  N.  York  St.  Sh.  Co.,  113  Mass.,  495.  And  a  com- 
mon carrier  cannot  relieve  himself  of  the  responsibilities  imposed  upon  him  by  law  by 
disclaiming  his  duty ;  Bank  of  Kentucky  v.  Adams  Ex.  Co.,  3  Otto,  174;  and  general 
words  of  disclaimer,  to  operate,  must  be  expressed  in  unequivocal  terms,  every  presump- 
tion being  against  an  intention  to  exclude  a  liability  for  negligence ;  Mirnard  v.  The 
S.  B.  &  N.  Y.  R,  R.  Ca,  71  N.  Y.  R.,  i8o. 

Thk  Queen's  enemies,  &c. — Where  the  bills  of  lading  contained  no  exception 
of  the  perils  of  the  sea,  except  those  properly  so  called,  and  did  not  include  "  restraint  of 
princes,"  and  did  not  incorporate  or  refer  to  the  charter-party,  which  was  in  another 
language,  it  was  held  that,  although  the  charter-party  contained  an  exception  of 
"dangers  of  the  seas,**  for  events  caused  by  higher  powers,  yet  as  there  was  no  in- 
corporation, the  fact  of  war  breaking  out  did  not  relieve  the  shipowner  of  his  obligaticm 
to  deliver ;  The  Patria,  3  L.  R.,  A.  &  E.,  436 ;  and  the  charterer  was  entitled  to  his 
eoods,  as  upon  a  dissolution  of  the  charter-party,  on  tendering  full,  if  not  pro  raid, 
freight ;  /b^  464.  A  contract  must  be  executed  according  to  its  terms,  or  abandoned 
with  due  compensation  to  the  party  injured,  unless  supervening  unforeseen  circum- 
stances have  rendered  the  execution  legally  impossible,  as  where  the  port  of  destination 
has  become  the  port  of  the  enemy  of  the  state  to  which  the  shipowner  belongs,  7^., 
458 ;  The  Teutonia,  li.,  394.  The  master  has  a  certain  limited  time  after  the  raising 
of  a  blockade  to  determine  if  he  will  or  will  not  proceed  ;  The  Teutonia,  i^.,  supra, 
4  L.  R.,  P.  C,  171 ;  Pole  v,  Cctcovich,  9  C.  B.  (N.  S.),  430;  The  Patiia,  3  L.  R., 
A.  &  £.,  436,  463.  But  a  well-founded  apprehension  of  capture,  or,  in  other  words,  an 
apprehension  founded  on  circumstances  calculated  to  affect  the  mind  of  a  master  of 
ordinary  courage,  judgment,  and  experience,  will  justify  delay  in  the  prosecution  of  a 
voyage,  and  a  ship  is  not  answerable  in  damage,  as  for  breadi  of  duty,  in  case  of  such 
delay ;  The  San  Roman,  3  L.  R. ,  A.  &  E.,  583 ;  5  L.  R.,  P.  C,  301 ;  The  Heinrich,  3  L.  R., 
A.  &  £.,  424 ;  The  Teutonia,  id,  sup,  ;  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404 ;  Adaroson 
V.  The  Newcastle  St  Sh.  Ins.,  4  Q.  B.  D.,  462.  As  to  the  effect  of  unlivery  of  the  car^o 
in  suspending  and  not  dissolving  the  contract  of  affreightment,  see  The  Ship  Nathaniel 
Hooper,  3  Sumn.,  542,  per  Story,  J.,  dissenting  from  The  Racehorse,  3  C  Rob.,  loi ; 
The  Martha,  id,,  106,  and  other  decisions  of  Ld.  Stowell ;  and  see  Analysis  of  B.  of  L., 
post. 

Where  the  ship  is  ready  to  load,  but  the  charterer  is  not  aware  of  the  fiict,  and  has 
received  no  notice  to  that  effect  from  the  master  or  owner,  the  charterer  is  not  liable 
for  not  loading ;  Stanton  v.  Austin,  7  L.  R.,  C.  P.,  651  ;  Fearing  v,  Cheeseman,  3  Cliff. 
(Am.),  91,  96.  Where  several  ports  are  named  in  a  charter-party  to  which  the  ship  is 
bound  for  orders,  at  the  option  of  the  roaster,  the  orders  to  be  given,  within  three  days 
after  arrival,  to  proceed  to  *'  any  one  safe  port,'*  the  substance  of  the  contract  is,  that 
there  may  be  delivery  at  any  one  of  a  great  number  of  ports  (#>.,  those  named) ;  and 
where  an  illegal  and  impossible  port  was  named,  it  was  considered  that  freight  was  earned 
by  delivery  at  a  safe  port,  not  named,  there  being  presumably  an  obligation  on  the 
charterer  to  name  an  alternative  safe  port,  when  performance  by  delivery  at  the  port  named 
became  ille^  j  The  Teutonia,  4  L.  R.,  P.  C,  171,  181 ;  3  L.  R.,  A.  &  E.,  394.  Fire,  if  not 
expressly  stipulated  against,  is  provided  against  by  the  M.  S.  Act  of  1854,  c.  104,  s.  503, 
which  declares  that  the  owner  of  a  sea-going  ship,  or  of  a  share  therein,  shall  not  be  liable 
to  make  good  any  loss  or  damage  that  may  happen,  without  his  fault  or  privity,  by  reason 
of  any  fire  happening  on  board  his  ship.  Where  fire  is  included  in  the  bill  of  lading,  it 
would  extend  the  exemption  fn^m  a  fire  happening  on  board  the  ship  to  the  case  where 
it  might  happen  in  a  warehouse  or  quay,  without  negligence,  which  might  perhaps,  also, 
be  considered  commensurate  with  the  term  "without  fault  or  privity"  in  some  events. 
Apart  fit>m  the  protection  of  the  statute,  and  in  the  absence  of  aA  stipuIation,acarrier  in  a 
generalship  would  be  liable  i  Forwards.  Pittard,  i  T.  R.,  27  ;  Trent  Nav.  Co.  v.  Wood, 
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(9)  "  And  there  deliver,  the  act  of  God,  and  Queen's  enemies, 
&c.,  and  the  perils  of  the  seas  only  excepted." 

4  Doug.,  287.  "  ITie  dangers  of  the  sea,  rivers,  and  navigation  "  include  loss,  where  there 
is  no  negligence  on  the  part  of  the  master  or  crew,  by  rocks,  rapids,  whirlpools,  icebergs 
in  certain  latitudes,  &c.  ;  but  the  exception  does  not  include  or  excuse  non*  performance 
of  a  charter-party  by  reason  of  an  accumulation  of  sand  at  the  mouth  of  a  river  or  a  bar, 
Schiiizzi  v.  Derry,  24  L.  J.,  Q.  B.,  193  ;  4  E.  &  B.,  873  ;  or  n^ligence  in  the  master  in 
allowing  its  capture  by  pirates,  Abb.  on  Ship.,  256 ;  PhUlips  v,  Clark,  26  L.  J.,  C.  P., 
168  ;  Grey «».  Mobile  Trade  Co.,  55  Ala.,  387.  And  if  the  term  "  robbers  '*  is  expressed, 
this  will  not  include  or  except  the  liability  for  a  stealing  by  thieves ;  and  in  an  excepted 
proviso  of  "pirates,  robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the 
dangers  of  the  seas,  roads,  and  rivers,  of  whatever  nature  or  kind  soever,**  it  was 
held  that  the  term  '*  robbers  *'  contemplated  a  taking  with  violence,  and  did  not  comprise 
loss  by  theft ;  and  the  term  **  dangers  of  the  road  "  included  only  such  dangers  as  are 
properly  caused  by  roads,  such  as  me  overturning  of  carriages ;  De  Rothschild  v,  Roy. 
Mail  St.  Packet  Ca,  7  Ex.,  734.  And  in  a  case  where  the  exception  was  of  "pirates, 
robbers,  thieves,  vermin,  bairatry  of  master  and  mariners,  &c.,'*  and,  further,  '*the 
shipowner  is  not  to  be  liable  for  any  damage  to  any  goods  which  is  capable  of  being 
covered  by  insurance,'*  and  a  box  of  diamonds  shipped  was  not  forthcoming  at  the  port  of 
destination,  and  there  was  no  evidence  to  show  whether  it  was  abstracted  by  the  master 
and  mariners  or  by  strangers,  or  on  the  voyage  or  in  port,  it  was  held  that  the  word 
**  thieves,'*  as  being  ambiguous,  must  be  construed  most  strongly  against  the  shipowner, 
who  had  introduced  it  for  his  own  benefit,  and  would  therefore  apply  only  to  thieves 
proper,  or  persons  outside  the  ship ;  that  there  was  no  proof  of  barratry,  and  that  the 
terms  as  to  insurance  would  not  cover  the  abstraction  of  a  single  article ;  Taylor  v, 
Liverpool  &  C  t  West.  St  Co.,  9  L.  R.,  Q.  B.,  546.  The  mere  fact  that  a  stouter  ship 
might  outlive  a  peril  to  which  a  vessel  has  succumbed,  will  not  make  the  owner,  who 
is  not  otherwise  liable,  answerable  ;  Amies  v.  Stevens,  i  Stra.,  128,  Bull.,  N.  P.,  69 ;  and 
the  term  **  save  risk  of  boats,  so  far  as  ships  are  liable  thereto,"  added  to  the  exception 
of  "  dangers  of  the  seas  *  in  a  West  India  charter,  has  been  held  by  the  court,  if  not  very 
explicit,  also  unnecessary,  as  the  shipowner  incurs  no  greater  risk  in  reference  to  the 
goods  in  the  boats  than  exists  in  respect  of  those  in  the  ship  ;  Johnston  v,  Benson,  4  B. 
Moore,  90. 

(10)  "  The  master  to  sign  bills  of  lading." 

A  bill  of  lading  is  primarily  an  acknowledgment  of  the  receipt  of  goods,  and  an 
undertaking  by  the  master  to  deliver  the  goods  to  the  order  of  the  shipper.  It  is  not  a 
direct  contract  between  the  owner  and  the  consignee,  and  at  common  law  a  bare  con- 
sifi[nee  could  not  sue  on  it ;  but  it  is  commonly  understood  as  being  the  written  evidence 
of  a  contract  of  bailment,  Le,^  for  the  carriage  and  delivery  of  g^>ds,  to  be  carried  by 
water,  for  a  certain  ficight.  In  Am.  the  term  is  used  sometimes  in  reference  to  freight 
notes  for  land  carriage.  It  is  not  strictly  and  completely  n^;otiable,  but  assignable,  and 
passes  such  right,  and  no  better,  that  the  person  assigning  had  in  it  As  between 
consignor  and  consignee,  it  is  a  bare  authority  to  the  master  to  deliver,  and  to  the 
consignee  to  receive.  But  a  consignee  has  such  a  property  in  the  bill  of  ladmg  that  he 
may  assign  it  over;  Evans  v,  Martlett,  I  Lord  Raym.,  271,  3  Salk.,  290;  and  it 
transfers  the  -property  it  represents;  Wright  v,  .Campbell,  4  Burr.,  2046.  And,  by 
indorsement  and  delivery,  the  property  expressed  will  primd  facie  be  conveyed ; 
Hibbert  v.  Carter,  i  T.  R.,  745.  Formerly,  however,  not  being  negotiable,  the 
indorsee  could  not  maintain  an  action  upon  it  in  his  own  name  for  non-deuvery  of  the 
goods  at  the  port  of  delivery,  the  effect  of  the  indorsement  being  only  to  transfer  the  right 
of  property,  but  not  the  contract  itself;  Thompson  v,  Dominy,  14  M.  &  W.,  403; 
Howard  v.  Shepherd,  19  L.  J.,  C.  P.,  249 ;  9  C.  B.,  297 ;  but  now,  by  statute  (18  &  19 
Vic,  c.  Ill)  and  usage,  they  are  considered  and  teimed  i^^off-negotiable. 

Ordinarily,  bills  of  kding  are  drawn  in  sets  of  three,  one  copy  being  retained  by^e  captain 
and  the  duplicate  handed  to  the  consignor  or  shipper;  difficulties  occasionally  arising  firom 
this  duplication.  They  contain  various  terms ;  tnose  employed  by  the  various  Liverpool 
and  London  trading  steamers  differing  in  many  essentials,  though  based  on  a  common 
form.  The  ordinary  bill  of  lading,  together  with  the  more  unusual  provisions,  is  given 
in  the  analysis  thereof  post^  and  declares  the  goods  it  specifies  and  describes  to  have  been 
'*  shipped  in  good  order  and  condition,**  and  to  be  delivered,  perils  of  the  seas 
excepted,  at  a  certain  port  named,  in  like  order  and  condition.    The  excepted  perils 
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(lo)  "The  master  to  sign  bills  of  lading." 

limiting  the  responsibilities  thus  indicated  are  sometimes  very  wide,  differing  in 
phraseology  and  extent  from  those  in  policies  of  insurance,  although  insurance  is  often 
merely  an  indemnity  against  such  risks.  The  insurer  by  his  policy  in  effect  supplements 
the  liability  of  the  carrier  at  the  point  at  which  the  shipowner  is  exonerated,  and  to 
repay  the  person  forwarding  the  ^oods  for  their  injury,  loss,  or  detriment.  These 
limitations  of  liability  will  &  considered  in  detail,  pest,  but  it  may  be  here  noted  that 
some  St  Packet  Lines,  such  as  the  Mediter.  St.  Packet  and  the  Cunard  St  S.  Co.*s, 
claim,  in  addition  to  their  express  exemption  of  nearly  all  conceivable  risks,  accidents, 
and  liabilities  from  the  most  diverse  causes,  the  right  ''to  tow  and  assist  vessels  in  all 
situations." 

The  inconvenience  caused  by  the  non  or  imperfect  negotiability  of  the  bill  of  lading 
above  referred  to  was  in  part  removed  by  the  following  enactment: — "Every  bill  of 
lading  in  the  hands  of  a  consignee  or  indorsee  for  valuable  consideration,  representing 
goods  to  have  been  shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of  such  ship- 
ment, as  against  the  master  or  other  person  signing  the  same,  notwithstanding  that  such 
goods  or  some  part  thereof  may  not  have  been  so  snipped,  unless  such  holder  of  the  bill 
of  lading  shall  have  had  actual  notice,  at  the  time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fact  laden  on  board  :  provided  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepresentation,  by  showing  that  it  was 
caused  without  any  de£iiult  on  his  part,  and  wholly  by  the  fraud  of  the  shipper  or  of  the 
holder,  or  some  person  under  whom  the  holder  claims ;  *'  i8  &  19  Vic.  c.  iii,  s.  ^.  This 
section  declares  that  the  signature  of  the  master  or  some  other  person  authorised  is  to  be 
conclusive  evidence  of  the  shipment  of  the  goods  described  in  the  bill  of  lading,  as 
against  the  person  signing,  in  certain  events  and  with  certain  restrictions  only  ;  as,  first, 
where  the  bill  of  lading  has  been  endorsed  "for  valuable  consideration,"  or  is  in  the 
hands  of  a  consignee,  unless  such  indorsee  or  holder  has  had  "actual  notice."  The 
term  "valuable  consideration*'  expresses  a  consideration  for  money  or  its  equivalent 
It  includes  the  forbearance  of,  or  release  from,  an  antecedent  claim ;  Leask  v.  Scott, 
2  Q.  B.  D.,  376  (C.  AX  overruling  Rodger  w.  The  Comptoir  d'Escompte  de  Paris, 
2  L.  R.,  P.  C,  393.  It  is  ordinarily  defined,  as  money  or  any  other  thing  that 
bears  a  known  value  ;  or  marriage,  as  distinguished  from  voluntary  or  good  or  meri- 
torious considerations  ;  2  Bl.  Com.,  297,  Sheph.  Touch.,  64.  Mere  inadequacy  of  price, 
or  any  other  inequality,  does  not  constitute  by  itself  a  ground  for  impeachini;  the 
value  ;  Harrison  v.  Guest,  6  De  G.,  M.  &  G.,  424.  Gross  inade<juacy  may  filmish  pre- 
sumption of  fraud  ;  and  considerations  which  are  against  the  pnndples  of  justice,  the 
rules  of  morality,  or  the  principles  of  law,  are  usually  bad.  What  is  meant  by  "  actual " 
as  distinguished  from  "constructive  notice"  is  described  in  Sugd.  V.  &  P.  (14th  edit.), 
755  ^  ^^'*  ^^^  i°  ^c  notes  to  Le  Neve  v,  Le  Neve,  2  White  &  Tudor,  L.  C  in  £q., 
32,  5th  ed. 

The  master  or  person  signing  may  protect  himself  b^  proving  that  he  was  deceired, 
and  that  he  acted  dond  fide,  and  may  acquit  himself  of  liability,  wholly,  by  proof  of 
the  fraud  of  the  shipper  or  of  the  holder,  or  of  any  person  under  whom  the  holder  clauns. 
The  master,  as  such,  has  no  power  to  use  the  ship  except  to  earn  freight,  and  cannot 
sign  bills  of  lading  for  cargo  which  has  never  been  put  on  board,  or  to  carry  goods  freight 
free  ;  Grant  v,  Norway,  10  C.  B.,  665  5  M'Lean  v.  Fleming,  2  L  R„  H.  of  L.  &., 
128 ;  unless  by  virtue  of  an  original  authority  from  his  owners ;  Mercantile  Bank  v* 
Gladstone,  3  L.  R.,  Ex.,  233 ;  Reynolds  v.  Jex,  34  L.  J.,  Qi  B.,  251 ;  Abb.  on  Ship., 
■       *         '  *  *'     bei  ■"     '  J-     -      _ 

agent  of  the  owner  where  the  ship  is  not  wnolly  demised,  and  his  owner  is  estopped 
by  his  act,  and  cannot  claim  for  a  laiger  freight  than  that  for  which  he  has  signed ; 
Gilkison  v,  Middleton,  2  C.  B.  (N.  S.),  134;  26  L.  J.,  C.  P.,  209;  and  he  is  clothed 
with  a  general  authority  to  act  on  behalf  of  the  owners;  The  Thetis,  3  L.  R.,  Ad., 
365.  He  may  be  also  the  agent  of  the  charteret  to  some  purposes,  as  against  the 
freighter  or  shipper ;  Sandeman  v.  Scurr,  2  L.  R.,  Q.  B.,  66 ;  The  St.  Cloud,  Br.  &  L;, 
4,  15  ;  and  possibly  so  far  as  to  bind  the  charterers  by  signing  bills  of  lading  as  well  as  the 
owners;  Cockbum,  L.C.J.,  in  Sandeman  v,  Scurr.  The  charter-party  may  be  incor- 
porated with  the  bills  of  lading  by  words  of  distinct  and  sufficient  reference  contained  in 
them  ;  The  Nepoter,  2  L.  R.,  Ad.,  375 ;  Schuster  «/.  McKellar,  7  E.  &  B.,  704,  723 ;  26 
L.  J.,  Q.  B.,  281  ;  The  Figlia Maggiore,  2  L.  R.,  Ad.,  106;  The  Felix,  2  L.  R.,  Ad., 
273 ;  The  Duero,  2  L.  R.,  Ad.,  393 ;  McLean  v.  Fleming,  2  L.  R  ,  H.  of  L.  Sc.,  128; 
Sanguinetti  v.  The  Pacific  St  Navis.  Co.,  2  Q.  B.  D.,  238,  vide  m/ra,  and  pp.  438  & 
327  ei  seq.t  ante.    In  the  Thetis,  2  In  R.|  Ad.,  365^  which  is  briefly  reported,  the  question 


Gladstone,  3  L.  R.,  Ex.,  233 ;  Reynolds  v.  Jex,  34  L.  J.,  Qi  B.,  251 ;  Abb.  on  Ship., 
9th  ed.,  106;  and  see  p.  240,  ante;  Hubbersty  v.  Waid,  22  L.  J.,  Ex.,  113; 
8  Ex.,  330;  Bryan  v.  Nix,  4  M.  &  W.,  775,  and  p.  228  et  sea.,  ante^     He  is  the 
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(10)  *'The  master  to  sign  bills- of  lading/' 

#a8  discussed  at  length  as  to  the  power  of  the  master  to  deviate  on  his  voyage  and  to 
enter  into  a  contract  which  was  not  strictly  within -the  scope  of  his  ordinaiy  and  nsnal 
duties.  The  judgment  proceeding  on  other  grounds,  it  did  not  become  necessary  to  define 
the  precise  power  of  the  master  under  exceptional  drcunstances,  although  the  court  inclined 
to  the  view  that  the  master,  under  his  general  powers,  might  so  fu  deviate  from  his  voyage 
as  to  assist  for  salvage  purposes  in  the  towage  of  a  vessd  in  distress.  As  to  the  masters 
general  powers  of  agency,  the  judgment  of  Mr.  Justice  Ware  in  The  Rebecca  (Ware,  188) 
IS  of  confessed  authority  as  to  deviation ;  The  Thetis,  /^.,  sup, ;  see  also  Fitz  v.  The 
Galliot  Amelie,  2  Cliff.,  440 ;  Scaramanga  v.  Stamp,  4  C.  P.  D.,  316,  and  p.  390, 
n.  8,  an/e;  Dunseth  v.  Wade,  2  Scam.,  284,  289 ;  Pars,  on  Ship.,  vol.  i,  173.  In 
Buigon  V.  Sharp,  2  Camp.,  529,  Lord  Ellenborough  defined  with  precision  the 
powers  of  the  master : — First^  Uiat  he  was  master  for  the  voyage  originally  decided  on, 
and  no  other ;  second,  that  everything  out  of  that  voyage  was  beyond  the  scope  of 
his  authority;  third,  that  he  had  no  power  to  change  that  voyage  for  another,  or  to 
substitute  another  in  its  stead;  and,  fourth,  that  he  could  not  as  master  conclude  a 
contract  superseding  that  made  by  the  owner.  Where  the  agreement  was  that 
the  master  should  sign  "bills  of  lading  at  any  rate  of  freight  without  prejudice  to 
the  charter,"  it  was  considered  that  although  the  master  was  possibly  the  agent  of  the 
charterer  to  bind  the  charterer  as  to  the  rate  of  freight,  &c.,  he  was  still  the  servant  of 
the  owner  in  relation  to  third  parties  ignorant  of  the  existence  of  the  charter.  The 
private  arrangement  made  between  the  charterer  and  the  owner  of  the  ship,  did  not  limit 
the  general  liability ;  Sandeman  v,  Scurr,  2  L.  R.,  Q.  B.,  86,  96,  per Cockbum,  L.C.J. ; 
and  see  Gabarron  v.  Kreeft,  Kreefl  v,  Thompson,  10  L.  R.,  Ex.,  274.  Upon  a  similar 
term,  "  The  master  to  sign  bills  of  lading  as  presented,  without  prejudice  to  this  charter* 
party,'*  it  was  decided  that  this  power  could  not  limit  or  qualify  the  terms  of  the  charter- 
party,  which  was  for  an  entire  voyage  for  a  lump  freight  in  fidl,  payable  in  cash  on  the  * 
correct  delivery  of  the  cargo.  The  contract  was  one  and  indivisible,  and  this  term  did  not 
enable  the  master  to  claim  part  of  the  freight  on  a  partial  delivery ;  Willett  v,  Phillips, 
8  Beped.,  459 ;  The  Norway,  Br.  &  L.,  226  ;  Robinson  v.  Knights,  8  L.  R.,  C.  P.,  465. 
And  although  the  ship  is  under  charter,  yet  if  she  be  put  up  as  a  general  ship  and  goods 
are  shipped  bv  persons  ignorant  of  such  charter,  the  shipowner  will  still  be  liaUe  as 
carrier,  and  the  master  will  be  r^arded  as  his  servant.  It  is  within  the  scope  of  his 
agency,  and  the  £eict  that  he  is  put  forward  as  tiie  agent  of  the  owner  in  such  case 
brings  it  within  the  ordinary  rule  of  law  in  such  cases ;  see  Reynolds  v,  Jex,  34  L.  T., 
Q.  B.,  251 ;  Pickemell  v,  Jauberry,  3  F.  &  F.,  217 ;  Campion  v.  Colvin,  3  Bing.  N,  C., 
17 ;  Howard  v.  Tucker,  i  B.  &  Ad.,  712 ;  Sandeman  v,  Scurr,  id.  sup. 

The  term  "  freight  as  per  charter-party  "  without  further  words  of*^  incorporation  in  a 
b.  of  1.,  was  held  sufficiently  explicit  to  include  a  lien  for  freight,  if  such  lien  had  been 
stated  in  the  charter-party,  but  such  a  stipulation  would  only  incorporate  the  terms  of  the 
charter-party  with  reference  to  the  precise  goods  indicated  in  the  b.  of  1. ;  Fry  v.  Chartered 
Mercantile  Bank  of  India,  i  L.  R.,  C.  P.,  692  ;  and  the  charter-party  cannot  be  incor- 
porated except  bv  express  words ;  Chappelt^.  Comfort,  10  C.  B.  (N.  S.),  802;  31  L.  J., 
C.  P.,  58.  And  other  terms  may  be  in  like  maimer  introduced  from  the  charter-party 
into  the  bills  of  lading  by  apt  words  of  incorporation,  and  the  term  "  other  conditions  as  per 
charter-party"  will  ordinarily  suffice.  See  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  522 ;  Smith  v. 
Sieveking,  24  L.  J.,  Q.  B.,  257 ;  5  E.  &  B. ,  589 ;  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  25 ; 
1^  C.  B.,  28^,  and  cases  cited  supray  and  p.  434,  ante.  And  terms  may  be  aimexed  to  a 
bill  of  lading  in  qualification  of  its  negotiability,  or  to  limit  its  operation  if  and  when  assigned, 
which,  if  seen  and  approved,  or  acted  on  and  accepted,  by  the  master  on  the  owner's 
behalf  will  bind  him  ;  Lewis  v.  M'Kee,  2  L.  R.,  Ex.,  37 ;  4  L.  R.,  Ex.,  58  (Ex.  Ch.). 
But  the  master's  assent  must  be  proved,  and  the  mere  &ct  that  he  has  seen  the  b.  of  1.,  or 
casually  noticed  the  controlling  indorsement,  would  not  suffice  ;  lb.  A  shipper  of  goods 
has  the  right  to  have  the  bill  otlading  made  to  his  own  order ;  and,  if  the  master  has  been 
instructed  1^  the  charterers  not  to  sign  such  a  bill,  his  only  alternative  is  to  reject  the 
goods.  He  is  not  entitled  to  keep  the  goods  and  refiise  to  give  the  bill  as  required.  Thus 
the  master  has  no  power  to  affix  terms  to  a  shipment  which  would  have  the  effect  of 
depriving  the  shipper  of  the  control  over  his  goods  until  the  transit  has  ended.  The 
action  in  this  iiuUnce  was  by  the  charterers  against  the  ship ;  the  master  having  dis- 
obqred  their  instructions,  and  made  the  bills  of  lading  "to  order"  in  fiivour  of  the 
shipper  as  against  the  charterers,  it  was  decided  that  the  shipper  had  the  right  to  control 
the  delivery  to  the  ship,  and  that  the  master  was  justified  in  disr^rdtitt^  the  charterer's 
directions ;  The  M.  K.  Rawley,  2  Low  (Am.),  447.  This  case  follows  Kreefl  v.  Thomp- 
son, 10  L.  R.,  Ex.,  274;  Falkesr.  Fletcher,  34  L.  J.,  C.  P.,  146;  Wait  v.  Baker,  2 
29 
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(ii)  " The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  &c.,  or  in  cash  for  ship's  use.*' 

Ex.,  I ;  Ellecshawv.  Magniac,  6  Ex.,  570;  The  P^ona,  2  Cnrt.,  ai ;  asid  see  Gi^ev. 
Mland.  CL  Co^,  124  Mass.,  44a ;  Toaes  v.  Hough,  Addenda. 

How  far  this  or  anv  substituted  stipnlation  may  determine  whether  the  i^reed  payment 
is  fireight  proper  with  ns  incident  of  lien,  or  a  mtxe  loan,  or  an  advance  on  security  of 
freight  to  be  earned,  or  *' money  to  be  paid  for  taking  the  goods  on  board,"  has  been 
already  considered  at  p.  305  ef  seq^,,  ante;  How  v.  Kirchner,  ii  Moo.  P.  C.  C,  21 ; 
Kirchner  v,  Venus,  12  Moo.  P.  C.  C,  361 ;  Lidgett ».  Perrin,  ii  C.  B.  (N.  S.),  362 ; 
Alsoger  v^  St.  Katherine's  Dock  Co.,  14  M.  &  W.,  794 ;  Tamvaco  v,  Simpson,  i  L.  R., 
C.  P.,  363.  In  this  last  cited  case  an  acceptance  was  given  at  three  months  for  half  the 
freight,  and  it  was  held  that  no  lien  existed  as  to  this ;  and  a  payment  having  been  made 
under  protest,  to  obtain  possession  of  the  goods,  it  was  held  that  the  money  fo  paid,  being 
that  represented  by  the  prior  acceptance,  might  be  recovered  back,  although  the  acceptor 
had  subsequently  become  bankrupt  Ld.  lOnesdon,  in  Kirchner  v,  Venus  (7?.,  supra\ 
at  p.  390,  stated  that  * '  A  sum  of  money  payable  before  the  arrival  of  the  ship  at  her  port 
of  discharge,  and  payable  by  the  shippers  of  the  goods  at  the  port  of  shipment,  does  not 
acauire  the  l^ral  character  of  freight  because  it  is  described  under  that  name  in  a  bill 
of  lading,  nor  does  it  acquire  the  ^gaX  incidents  of  freight.  It  is,  in  effiect,  money  to  be 
p(ud  for  taking  the  goods  on  board  and  undertaking  to  carry ^  and  not  for  carfyin|;  them  ** : 
Manfield  v,  Maitluid,  4  B.  &  A.,  582.  This  statement  is,  as  to  the  last  sentence,  impliedly 
Hmiled  in  Allison  v.  The  Bristol  Marine  Ins.  Co.,  1  App.  C,  209,  224,  per  Brett,  J., 
in  an  exhaustive  review  of  the  antecedent  authorities  on  the  subject.  The  limitation 
suggested  is,  that  if  these  latter  words  (here  italicised)  imply  that  the  payment  is  "not 
freight  at  aiy'  it  states  more  IhaA  was  necessary,  as  it  was  sufficient  to  state  that  the 
incident  of  lien  did  not  attach  to  freight  so  to  be  paid.  Blackburn,  J.  (p.  229),  omits 
•  the  words,  *'a  sum  of  money  payable  before  the  arrival  of  the  ship  at  her  port  of  dis- 
charge," and  generally  concurs  in  Ld.  Kingdown's  statement  as  '*  an  accurate  statement  of 
the  law."  In  this  case  it  is  said,  per  Blackburn  J.,  (p.  232),  that  the  term,  "42s.  per  ton 
delivered,  to  be  paid  one-half  in  cash  on  signing  bills  of  lading,"  is  exactly  equivalent  to 
saying,  *'  21s.  to  be  paid  on  every  ton  put  on  bcwrd.*'  Ordinarily,  where,  as  in  this  case, 
the  merchant  is  to  msure  the  amount  prepaid  to  the  shipowner,  that  fact  is  almost  con- 
clusive to  show  that  it  is  not  a  loan  on  security  of  freight  to  be  earned,  but  an  advance  of 
freiffht,*'  and  therefore  not  recoverable  back  ;  lb*  sup,^  per  Ld.  Chelmsford,  p.  234 ; 
Hi<is  r,  Shield,  7£.  &B.,  633;  Frayet  e^.  Worms,  19  C.  B.  (N.  S.),  159;  and  see 
p.  305  et  seq,,  ante* 

(12)  "  The  lay  days."  Twenty  running  or  working  days  are  to  be 
allowed  for  loading  and  discharging,  and  ten  days  on  demurrage, 
&c. 

There  is  a  distinction  between  running  and  working  days.  The  former  mean  working 
days,  with  Sundays  and  holidays  added,  or  in  other  words,  every  day  on  which  the  ship 
could  sail  or  run  on  her  course,  and  therefore  every  day  in  the  year ;  Cochran  v.  Retbeijg, 

3  Esp.,  121.  Whether  woiking  or  running  days  are  intended,  is  often  determined  upon  the 
construction  of  the  context,  or  by  usage ;  The  Commercial  St.  Ship.  Co.  v.  Boulton,  lo  L.  R., 
<5.  B.,  346.  A  fraction  of  a  day  counts  as  a  day ;  3.  Whenever,  in  the  charter-party, 
it  is  agreed  that  a  specified  number  of  days  shall  be  allowed  for  unloading,  imd  that  it 
shall  be  lawful  for  the  freighter  to  detain  the  vessel  for  that  purpose  a  further  specified 
time  on  pavment  of  a  daily  sum,  this  constitutes  a  stipulation  on  the  part  of  the  freighter 
that  he  will  not  detain  her  beyond  those  two  specified  periods ;  Ford  v,  Cotesworth, 

4  L.  R.,  Q.  B.,  127,  136,  per  Blackburn,  J.  *  Randall  v.  Lynch,  2  Camp.,  352 ; 
12  East,  179,  182  ;  Abb.  on  Ship.,  181  ;  ilth  ed.,  268.  The  word  ''days,"  if  wholly 
unexplained,  means  running  days ;  Cochran  v,  Rctberg,  lb* ;  Brown  v*  Johnson,  10 
M.  &  W.,  331.  And  where  there  was  a  stipulation  that  the  ship  should  load  in  fourteen 
days,  and  diischarge  at  so  many  tons  per  working  day  (holidays  excepted),  it  was  ruled 
that  the  conclndidg  sentence  must  be  explained  \s^  '*  reference  to  the  last  antecedent,*' 
and  that  the  first  term  included  Sundays.  In  point  of  fact,  the  ship  was  to  load  in 
fourteen  running  or  consecutive  days;  Niemann  v,  Moss^  29  L.  J.,  Q.  B.,  206.  A 
renunciation  by  the  charterer  would  exonerate  the  shipowner  on  the  authority  of  Hochsler 
If*  Delatour,  22  L.  J.,  Q.  B.,  455  ;  2  E.  &  B.,  678  ;  Frost  v*  Knight,  7  L.  K.,  Ex.,  Ill ; 
but,  until  there  is  a  renunciation,  the  shipowner  is  bound  to  wait  the  prescribed  number 
of  days ;  Barwick  v,  Buba,  26 L.  ).,  C.  P.,  280;  Avery  v*  Bowden,  25  L.  J.,  Q.  B.,  49 ; 
on  appeal,  26  L.  J.,  Q.  B.,  3  ;  5  E.  &  B.,  714;  6  E.  &  B.,  353.    And  an  action  for 
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(12)"  The  lay  days."  Twenty  running  or  working  days  are  to  be 
allowed  for  loading  and  discharging,  and  ten  days  on  demurrage, 
&c. 

breach  will  not  lie  till  expiration  of  such  lay  days,  without  there  is  an  express  renmiciatioii 
by  words  or  in  lact  The  words,  **  to  load  in  re^ilar  turn/'  or  similar  terms,  were  discussed 
in  Hudson  v,  Clementson, 25  L.  J.,  C.  P.,  234 ;  Leidemann  v,  Schnltz,  23  L.  J. ,  C.  P.,  17  ; 
Robertson  v.  Jackson,  2  C.  B.,  412 ;  Fenwick  v.  Schmalz,  3  L.  R.,  C.  P.,  313;  Tapscott 
V,  Balfour,  8  L  R.,  C.  P.,  46;  Ashcrofc  v.  The  Crow  Orchard  ColKery  Co.,  9  L.  R., 
Q.  B.,  540;  Strakert;.  Kidd,  3  Q.  B.  D.,  223  ;  and  see  p.  272,  anU. 

Where  a  contract  became  illegal  by  the  breaking  out  of  war  during  the  continuance  of 
the  running  days,  the  charterer  was  exonerated  from  loading  a  cargo,  although  he  had 
previously  told  the  captain  he  might  take  his  ship  away.  In  an  action  for  bieach  of 
contract  m  not  loading,  his  prior  waiver  was  held  to  be  revocable  during  the  running  days ; 
Reid  V.  Hoskins,  26  L.  J.,  O.  B.  (Ex.  Ch.),  5  ;  5  E.  &  B.,  729 ;  6  /</.,  953 ;  Erichsen 
9.  Barkworth,  td,  infra*  Under  the  words,  *' detention  by  ice  and  tjuaiantine  not  to  be 
reckoned  as  laying  days,"  it  was  held  that  the  detention  of  the  lighters  necessary  to 
load  the  ship  was  a  detention  within  the  words,  and  that  the  ignorance  of  the  ^ip- 
owner  of  the  special  circumstances  of  the  port  which  made  lighters  necessary,  was  of  no 
moment ;  Hudson  v,  Ede,  3  L.  R.,  Q.  B.  (Ex.  Ch.),  412;  2/</.,  566. 

The  period  from  which  the  lay  days  begin  to  run,  depends  on  various  circumstances 
connected  with  the  port,  and  on  the  form  of  the  contract,  the  test  being,  ?rhether  the 
ship  has  arrived  at  the  agreed  or  usual  place  of  discharge.  This  depends  on  the 
langui^  of  the  charter>party,  the  custom  of  the  port,  the  surrounding  circumstances,  &c. ; 
see  Tapscott  v.  Balfour,  8L.  R.,  C  P.,  46;  Ashcroftv.  The  Crow  Orchard  Colly.  Co., 
Ib.^  supra;  St.  Ship  Co.  Norden  v.  Dempsey,  1  C.  P.  D.,  654 ;  Thiistr.  Byers,  I  Q.  B.  D., 
244 ;  Davies  v,  McVeagh,  4  Ex.  D.,  26< ;  Pottlethwaite  v.  Freeland,  4  Ex.  D.,  155  ; 
Wright  V.  New  Zeal  S.  Co.,  «/.,  165  ;  Nelson  v,  Dahl,  infra.  Where  the  ship  was  to 
proceed  to  the  Surrey  Commercial  Docks,  or  "  as  near  thereto  as  she  may  safely  get  and 
be  always  afloat,''  it  was  held  that  the  voyage  ended  at  the  alternative  destmation  named, 
vis.,  outside  the  dock,  the  ship  being  ready  to  deliver,  as  the  charterer  could  not  procure 
the  ship's  entrance  into  the  dock  within  a  reasonable  time ;  Nelson  v,  Dahl,  12  Ch.  D.,  568, 
28  W.  R,  57.  In  a  case  in  which  there  was  a  stipulation  that  the  ship  should  proceed  to 
**  Plymouth  not  higher  than  Torpoint  or  New  Passage,**  or  so  near  theveunto  as  she  may 
safely  get,  it  was  decided  that  the  lay  days  did  not  begin  to  run  till  she  had  reached  a  desig- 
nated wharf,  which  was  within  the  limits  indicated ;  Parker  c.  Wink>,  27  L.  J.,  Q^  B., 
49 ;  but  see  as  to  obligation  of  the  charterer  where  ship  is  to  go  into  a  private  dock.  Nelson 
9.  Dahl,  ib,  sup.  The  measure  of  damages,  in  cases  where  the  amount  of  denmrrage 
is  not  specified,  is  to  be  determined  by  *'  the  amount  of  freight  the  ship  would  earn  under 
the  contract  of  charter,  subject  to  a  deduction  of  the  expenses  the  shipowner  would  t>e 
put  to,  in  earning  the  freight ;  '*  Smith  v,  M'Gnife,  27  L»  J.,  Ex.,  465,  per  Martin,  B.,  472. 
And  where  the  holders  of  the  bills  of  lading  expressly  refused  to  unload  the  cargo,  and 
renounced  their  right  to  do  so,  and  the  charterers  offered  to  unload  for  the  benefit  of 
whom  it  mig))t  concern,  and  within  the  lay  dayv,  but  the  master  refused,  it  was  held  that 
demurrage  did  not  run.  The  holder  of  the  bill  of  lading  was  bound  to  claim  the  carvo 
in  a  reasonable  time  after  notice  of  the  arrival  of  the  vessel.  If  he  does  not,  yet  if  the 
vessel  can  be  unloaded  within  the  lay  days,  and  the  charterers  are  ready  and  willing 
to  unload,  and  tender  their  servkes,  and  make  such  a  tender  thereof  to  the  master  as  he 
is  legally  bound  to  accept,  they  are  exonerated ;  Erichsen  v.  Barkworth,  27  L.  J.,  Ex., 

472,  28  «/.,  95 ;  3  H.  &  N. ,  601,  894. 

In  every  contract  ariang  out  of  the  hire  of  a  ship^  time  is  necessaruv  an  element 
of  fanpoitance.      The  duty  of  the   charterer  is  to  load  the    ship   wiUi   reasonable 
despatch;  of  the  shipowner,  to  perform  the  voyage  without  unreasonable  delay,  so  far  as  is  * 
consistent  with  safety.     If  either  of  the  contractmg  parties  fitils  in  his  obligation,  there 
are  reciprocal  remedies  at  law.     Thus,  where  a  port  bos  to  be  named  by  the  frei^ter  or  1 
the  consignee,  or  bv  an  agent,  or  orders  have  to  be  sent  to  indicate  which  of  certain 
ports  have  to  be  called  at,  such  orders  must  be  sent  within  a  reasonable  time,  Sitveking 
I/.  Maas,  25  U  J.,  Q.  B.,  275,  358;  6  El.  &  a,  670,674  ;  Sweetmg  v.  Darthei,  14C.  B., 
538  ;  Harris  v,  Dreesman,  9  Ex.,  485  j  23  L.  J.,  Ex.,  210 ;  Amer.  Coses,  Cross  ».  Beard, 
26  N.  V.  R.  ( 12  Sm.),  85  5  Clendaniel  v.  Tuckerman,  17  Barb.,  184 ;  The  Bark  Gentleman, 
1  BL,  196 ;  Olooit,  110 ;  and  whore  the  owner  feils  to  provide  or  get  ready  his  ship 
for  the  charterer  by  a  day  named,  the  charterer  way  seek  another  ship,  an4  according to^ 
American  cases,  the  contract  may  be  considered  so  far  rescinded,  Uiat  the  owner  may 
look  out  for  another  cargo  \  Weisser  v.  Ifaitkmd,  5  Sandf.,  518.    Thost  «r«,  broadly. 


Digitized  by  VjOOQ IC 


452  THE  LAW  OF  MERCHANT  SHIPPING. 

(12)  "Demurrage"  {continued). 
"  When  and  where  implied." 

the  obligations  in  the  absence  of  an  express  contract ;  but  delay  is  so  much  a  matter  o( 
every-day  occurrence,  and  is  so  often  inevitable,  that  provision  is  ordinarily  made  for  it 
in  the  charter-party.  The  charterer  is  allowed  so  many  free  or  lay  days,  which  are 
entirely  at  his  command ;  Reid  v.  Hoskins,  26  L.  J.,  Q.  B. ,  5 ;  Aveiy  v.  Bowden, 
6  El.  «  B.,  953  ;  26  L.  T.,  Q.  B.,  3  ;  5  EI.  &  B.,  714  ;  but  an  alternative  or  contingent 
provision  is.  made,  sounding  in  damage,  at  an  agreed  rate,  for  any  excess  of  the  license 
accorded  him.  Where  the  whole  charter  is  by  time,  there  is  no  need  of  such  provision  ; 
but  inasmuch  as  it  was  doubtful  whether  any  claim  for  demurrage  could  be  maintained^ 
unless  by  express  agreement  (Brouncker  v*  Scott,  4  Taunt.,  I,  which  decided  that  the 
master  could  not  claim  it  unless  by  special  contract  (Evans  v,  Forster,  I  B.  &  Ad.,  118  ; 
Young  V,  Moeller,  5  El.  &  B.,  755  ;  Horn  v.  Bensusan,  9  Car.  &  P.,  709  ;  Atty  v.  Parish, 
4  Bos.  &  P.,  104,  and  cases  infra  ;  Amer.  Cases,  Clendaniel  v.  Tuckerman,  17  Barb., 
1S4 ;  Gi^e  V,  Morse,  12  Allen,  410),  it  is  usual  to  state  such  an  agreement  in  the  charter 
or  in  thebill  of  lading ;  but  see  Fowler  v,  Knoop,  4  Q.  B.  D.,  299,  304.  And  in  Am. 
it  has  been  held  that  the  consignor  and  owner  of  goods  might  be  made  liable  for 
unreasonable  delay,  although  the  bill  of  lading  contain^  no  stipulation  as  to  demurrage  ; 
Hall  ».  Barker,  64  Maine,  339 ;  Cross  v.  Beard,  26  N.  R.  Y.,  85  ;  Sprague  r.  West, 
Abbott  Ad.,  548,  &  p.  402,  ante ;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299 ;  but  see  Young 
».  Moeller,  ib,  sup, ;  Postlethwaite  v.  Freeland,  4  Ex.  D.,  156.  And  by  the  law 
maritime,  as  administered  in  the  Am.  Adlty.  Cts.,  demurrage,  or  a  payment  in  the 
nature  of  demurrage,  becomes  due  for  detention,  as  an  implied  liability,  and  where  there 
is  no  express  contract,  and  for  this  pavment  a  lien  exists;  Donaldsons.  McDowell,  I 
Holmes  Mass.  C.  C„  290  5  Weaver  v,  Walton,  5  Biss.,  377,  n.  ;  The  Hyperion's  Cargo, 
2 1-ow.,  93 ;  and  see  The  John,  2  Hag^.,  317  ;  and  cases  cited,  p.  402,  anti. 

The  English  Courts,  following  the  course  of  the  common  law,  would  not  originally  sanc- 
tion any  lien  for  damages  which  were  not  ascertained,  or  which  was  not  expressly  bargained 
for  aad  agreed ;  thus  no  lien  existed  for  demurrage  by  the  common  law ;  Phillips  v,  Rodie, 
15  East.,  547;  Bitley  v,  Gladstone,  3  M.  &  S.,  205,  in  Eg.,  2  Men,  401 ;  Brouncker 
V,  Scott,  4  Taunt,  i.  No  stipulation  to  pay  *•  demurrage  '  would  be  implied  in  the 
bill  of  lading  against  the  consignee,  and  the  liability  of  the  consignor  to  the  owner  or  master 
could  not  be  transferred  to  the  consignee  or  assignee  of  the  b.  of  L  without  exnress 
words;  Evans  v,  Forster,  i  B.  &  Ad.,  1 18;  Jesson  v.  Solly,  4  Taunt.,  52;  Stindt  v. 
Roberts,  17  L.  J.,  Q.  B.,  166;  5  D.  &  L.,  460;  Harman  «>.  Clarke,  4  Camp.,  159; 
Scaife  v,  Tobin,  3  B.  &  Ad.,  523 ;  but  the  owner  must  bring  his  action  agamst  the 
consignor;  Cawlhron  v,  Trickett,  15  C.  B.  (N.  S.),  754  ;  Meyer  v.  Dresser,  33  L.  J./ 
C.  P.,  289 ;  16  C.  B.  (N.  S.),  646 ;  and  the  bare  words,  "  on  payment  of  freight,  *  though 
transferring  the  liability  to  pay  freight,  did  not  raise  an  implied  liability  to  pay 
demurrafire  :  but  it  is  otherwise  if  other  and  further  conditions  are  referred  to  as  existing 
in  the  biU  of  lading  and  are  thus  incorpordted  ;  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  25  ; 
15  C.  B.,  729,  and  cases  cited,  pp.  434  and  327,  anie^  and  1%'*  Analysis  of  Bill  of 
Lading, **/(?j/;  and  see  Fowler  v,  Knoop,  4  Q.  B.  D.,  299;  The  Patria,  3  L.  R., 
A.  &  £.,  436 ;  but  a  consignee  is  not  liable  for  demurrage  for  a  detention  that  arises 
before  the  b.  of  I.  was  signed,  unless  such  b.  of  1.  refers  to  further  terms  in  charter- 
,  party;  Chappel  v.  Comfort,  31  L.  J.,  C.  P.,  58;  10  C.  B.  (N.  S.),  802 :  and  see 
The  Duero,  2  L.  R.  Ad.,  393.  Limited  words  of  rderence  to  charter-parties  in  bs.  of  1. 
are  construed  strictly,  "paying  for  the  said  goods  as  per  charter-party,"  having  been 
held  to  mean  "paying  freight  for  said  goods,  &c.,"  and  not  freight  and  demurrage; 
Smith  w.  Sievekmg,  5  E.  &  B.,  589;  4  E.  &  B.,  945 ;  24  L.  J.,  Q.  B.,  257;  Young 
V,  Moeller,  Ib.  sup.  The  terms  of  the  County  Crts.  Ad.  Acts  and  the  decisions  of  the 
Ad.  Court  in  The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106,  and  The  Nepoter,  Id,,  37^, 
made  it  appear  probable  that  the  shipowner  could  sue  the  consignee  for  demurrage  m 
the  County  Courts  under  s.  2  of  the  Act  of  1869,  in  accordance  with  the  jurisdiction 
conferred  on  the  District  Cts.  in  Am.;  but  on  this  point  see  The  Cargo  ex  Argos,  5  L.  R. » 
P.  C,  134;  Purkisz^.  Flower,  9L.  R.,  Q.  B.,  114;  Smith  v.  Brown,  6  L.  R.,  Q.  B., 
729;  The  Pieve  Superiore,  5  L.  R.,  P.  C,  482 ;  The  Dowse,  3  L.  R.,  A.  &  E.,  135  ; 
The  Swan,  id,,  314 ;  Everard  v,  Kendall,  5  L.  R.,  C.  P.,  428 ;  Simpson  v,  Blu6s,  7  L.  R., 
C  P.,  290 ;  Gunnestad  v.  Price,  10  L.  R.,  Ex.,  65. 

VHiere  the  contract,  either  \q  charter  or  bill  of  lading,  binds  the  consignee,  and  the 
time  is  precisely  fixed,  he  is  liable  for  demurrage  imder  all  contingencies,  and  "is  responable 
for  all  the  various  vicissitudes  "  which  may  hinder  his  unloading  or  cause  the  detention  of 
the  vessel.  His  contract  is  absolute,  and  apparent  hardship  is  no  mitigation. .  Thus,  in  one 
CMO  it  was  decided  that,  where  some  of  the  consigQees  delayed  a  general  ship  for  fortj- 
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(i  2)  "  Demurrage  "  {continued). 


six  days,  the  other  and  innocent  consignees  were  liable  to  pay  demurrage,  at  the  stipulated 
rate,  for  the  whole  of  the  time.  Inasmuch  as  some  consignments  were  necessarily  stored 
under  other  goods,  the  consignees,  whos^  wares  were  on  the  higher  tiers,  could  keep 
those  whose  merchandise  was  below  from  unloading ;  thus  it  was  considered  that  the 
shipowner  would  have  no  adequate  remedy,  if  he  could  onlv  sue  those  who  were  primarily 
the  cause  of  delav;  Leer  v,  Yates,  3  Taunt.,  387;  and  where  a  long  delay  of  tnirty-one 
days  was  caused  by  the  crowded  state  of  the  docks,  the  charterer  was  held  liable ;  Randall 
V.  Lynch,  2  Camp.,  352.  The  decision  in  Leer  v,  Yates  was  questioned  by  Ld.  Tenterden 
in  Dobson  v.  Droop,  I  Moo.  &  M.,  441 ;  but  Leer  t^.  Yates  has  been  again  re-affirmed 
in  Thiis  v.  Byers,  I  Q.  B.  D.,  244 ;  Straker  v,  Kidd,  3  Q.  B.  D.,  223 ;  Porteus  v, 
Watney,  3  Q.  B.  D.,  227,  534.  The  charterer  has  been  held  liable  for  delay  by  quarantine, 
Barkers;.  Hodgson,  3  M.  &  S.,  267;  frost.  Barret  v,  Dutton,  4  Camp.,  333:  but  not 
if  the  detention  accrue  after  the  vessel  is  loaded;  Pringle  v,  Mollett,  6  M.  &  W.,  80  ; 
and  the  rule  was  mitigated  in  Jamieson  v,  Laurie,  6  Bro.  P.  C,  474 ;  Connor  v. 
Smythe,  5  Taunt.,  654 ;  also  for  delay  caused  by  a  tempest,  Jones  v,  Adamson,  i  Ex.  D  , 
60;  Esseltynee^.  Elmore,  7  Biss.  C.  C.  (Am.),  69,  and  cases  cited,  p.  402,  ante;  and  by  ice, 
which  delayed  the  lighters,  Hudson  v,  Ede,  2  L.  R.,  Q.  B.,  566;  3  Id,y  412;  acts  of 
government.  Blight  v,  Pa^e,  3  Bos.  &  P.,  n.  29S,  Hill  v.  Idle,  4  Camp.,  327.  The 
charterer  may  of  course  limit  Us  liability  by  special  agreement,  and  any  omission  so  to  V 
protect  himself  by  express  stipulation  may  be  considered  a  neglect ;  but  in  the  absence, ; 
of  such  a  bargain,  unless  he  can  prove  a  default  in  the  shipowner,  the  charterer  remaigi^' 
liable,  Biech  v.  Balleras,  29  L.  J.,  Q.  B.,  261.  The  consignee,  indorsee  of  b.  of  1.,  or  1 
freighter's  agent,  where  liable  at  all  for  demurrage,  cannot  excuse  himself  by  alleging 
that  he  did  not  receive  notice  of  the  arrivaj  of  the  ship  ;  Harman  v,  Clarke,  4  Camp.,  159 ; 
Hannan  v.  Mant,  /^.,  161 ;  but  see  Stanton  v,  Austin,  7  L.  R.,  C.  P.,  651  ;  or  that  he 
did  not  receive  the  b.  of  1.  in  time ;  Jesson  v.  Solly,  4  Taunt.,  52 ;  and  see  Palmer 
V,  Zarifi,  37  L.  T.  (N.  S.),  790.  He  wUl  be  excused  where  delay  is  occasioned  by  a  hostile 
occupation  of  the  destined  port.  The  Teutonia,  3  L.  R.,  A.  &  E.,  394 ;  4  P.  C,  171. 
In  Am.  a  detention  by  embargo,  blockade,  or  capture  does  not  make  the  shipper  liable 
for  demurrage,  Douglas  v.  Moody,  9  Mass.,  548  ;  Dufifz;.  Lawrence,  3  Johns,  162.  Any 
positive  default  in  the  owner,  as  a  refusal  to  deliver  (Erichsen  v,  Barkworth,  28  L.  J., 
Ex.,  95  ;  27  /</.,  472 ;  3  H.  &  N.,  894 ;  Duthie  v.  Hilton,  4  L.  R.,  C.  P.,  138),  or  the 
master  s  negligence  or  default  (Barret  v,  Dutton,  4  Camp.,  333),  or  spedid  terms  in  the 


charter  (Oglesby  v.  Yglesias,  27  L.  J.,  Q.  B.,  356 ;  Pederson  v,  Lotinga,  28  L.  T.,  267), 
may,  on  the  other  hand,  exonerate  him. 

Recent  authorities,  without  expressly  overruling  the  earlier  cases,  have  substantially  I ' 
modified  their  effects.  Thus,  where  the  charter-party  is  silent  as  to  the  time  to  be  allowed  |i 
for  unloading,  an  implied  obligation  is  now  assumed  to  unload  and  dischaige  within  a  i 
reasonable  time,  having  reference  to  all  the  circumstances  of  the  port  of  disclmrge.  If  an  ;l 
unforeseen^^ause  arise,  over  which  the  charterer  has  no  control,  and  which  prevents  him 
from  performing  that  which  he  has  undertaken  to  do,  he  is  responsible  for  the  damage. 
But  if  the  act  to  be  done  is  one  in  which  both  parties  to  the  contract  are  to  concur,  and 
both  bind  themselves  to  the  performance  of  it,  there  is  no  principle,  in  the  absence 
of  an  express  stipulation  to  that  effect,  which  determines  that  the  damages  shall  fall  on 
one  party  more  than  the  other,  and  each  contracts  that  he  will  use  reasonable  diligence  in 
performing  his  part ;  and  where  in  such  case  the  hindering  circumstances  are  unusual, 
the  law  will  not  presume  that  the  cargo  is  to  be  delivered  in  **  either  a  fixed  or  reasonable  " 
tune.  Forty-five  days  were  allowed  by  the  charter-party  for  loading,  with  demurrage  at 
the  rate  of  ;^4  per  day  after  that  time ;  but  the  contract  was  silent  as  to  the  time  to  be  , 
allowed  for  loading :  it  was  held,  that  *  *  reasonable  despatch  "  must  be  used.  *  *  Whenever 
a  party  to  a  contract  undertakes  to  do  some  particular  act,  the  performance  of  which 
depends  entirely  on  himself,  so  that  he  may  choose  his  own  mode  of  fiilfiUing  his  under- 
taking, and  the  contract  is  silent  as  to  time,  the  law  implies  a  contract  to  do  it  within  a 
reasonable  time  under  the  circumstances.  And  if  some  unforeseen  cause,  oyer  which  he 
has  no  control,  prevents  him  firom  performing  what  he  has  undertaken  within  that  tame, 
he  is  responsible  for  the  damage;"/^.,  per  Blackburn,  J.,  5  id,^  544;  Pord  v,  Cotes« 
worth,  4  L.  R.,  Q.  B.,  127;  5  id,,  544;  38  L.  J.,  Q.  B.,  52;  Cunmngham  v. 
Dunn,  3  C.  P.  D.,  443 ;  Postlethwaite  v,  Freeland,  4  Ex.  D.,  155 ;  Fowler  v, 
Knoop,  4  Q.  B.  D.,  299  ;  Hill  v.  Idle,  4  Camp.,  327 ;  Cross  r.  Beard,  20  N.  Y.  R.,  85  ; 
Weaver  v,  Walton,  5  Biss.,  377,  n. ;  Henley  v,  Brooklyn  Ice  Co.,  8  Bened.,  471 } 
Coombs  ».  Nolan,  7  Bened.,  301,  &  p.  402,  ante\  Fisher  v.  Abeel,  66  Barb.,  N.  Y., 
381 ;  The  Mayflower,  i  Br.  Ad.,  376 ;  The  Sunnyside,  id.^  415* 
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(13)  "Cesser  of  liability." 

This  charter  being  concluded  by  the  said,  &c.,  for  and  on  behalf, 
&c,,  all  liability  of  the  former  shall  cease. 

All  Uability  of  the  oharterer's  agentt  or  ditrterem  sbaU  oeftse.  Chaiter-pftiCies  of  late 
yean  have  contained  immsions  to  absolve  the  diarteier  from  all  liability  for  demuiTa|;e, 
and  other  incidental  charges,  after  the  caigo  is  shipped.  One  of  the  fir^  oases  in  which 
this  precaation  was  attempted  was  Pederson  v,  Lotmga,  28  L.  T.,  267 ;  5  W.  R.,  39a  In 
this  case  the  defendant  had  entefed  into  the  chtr.-pty.  for  another  person,  and  the  docii- 
ment  contained  a  stipulation  as  fc^ows  : — "  This  charter-party  being  concluded  by  M.  S. 
Lotinga  on  behalf  ot  anodier  party,  it  is  agreed  that  all  liability  of  the  former  shall  cease  as 
toon  as  he  has  shipped  Ihe  cargo,  the  owners  and  master  agreeing  to  rest  solely  on  their 
lien  on  the  cargo  for  freight  and  demurrage."  The  court  considered  that  as  all  acts 
subsequent  to  shipment  were  capable  of  adjustment,  and  that  as  the  master  retained 
his  lien  to  enforce  any  remedy,  the  agreement  was  equitable  as  to  all  demurrage 
incurred  after  loading,  the  damage  incurr^  by  delay  before  loading  being  left  unadjusted. 
The  next  case  decided,  contained  more  general  words,  viz.,  this  charter  being  concluded 
by  the  charterer  for  another  person,  '*  the  liability  of  the  charterer  in  every  respect  and 
as  to  all  matters  and  things,  as  well  before  as  after  the  shipping  of  the  said  cargo,  diall 
cease  as  soon  as  the  cargo  is  shipped ;  '*  Oglesby  f.  Yglesias,  27  L.  J.,  Q.  B.,  356 ; 
£.  B.  &  E.,  930.  The  court  held  tnat,  although  it  might  appear  strange  that  a  shipowner 
should  bar  his  remedy  for  demurrage,  yet  tluit  if  he  chose  to  do  so,  the  court  would 
not  interfere ;  p.  357,  /J.,  per  Erie,  J.  ;  this  was  followed  in  Milvain  v.  Perez,  30  L.  J., 
Q.  B.,  90 ;  3  D.  &  £.,  495  ;  and  the  term,  almost  identical  in  language  with  that  in  the 
precedling  case,  was  held  to  indude  delay  before  loading,  as  well  as  demurrage.  In  each 
of  these  three  cases  the  charter-party  had  been  profe^edly  entered  into  by  an  agent  for 
an  undisclosed  principal ;  but  in  the  next  decided  case  no  such  allegation  was  made, 
and  the  clause  ran  thus : — *'The  charterer's  liability  on  this  charter  to  cease  when  the 
cargo  is  shipped,  provided  the  same  is  worth  the  frei^t  on  arrival  at  the  port  of  discharge ; 
the  captain  having  an  absolute  lien  on  it  for  freight,  dead  freight,  and  demurrage,  which 
he,  or  owner,  shall  be  bound  to  exercise."  It  was  aigued  that  this  term  by  intention  and 
in  effect  shifted  the  responsibility  for  breaches  of  contract  from  the  charterer  on  to  the 
shoulders  of  the  consignee,  who  might  not  be  privy  to  the  delay  in  loading,  or  the  defaults 
committed  before  he  received  the  bill  of  lading.  The  court  held  that  the  lien  being 
expressly  reserved,  and  the  cargo  being  worth  the  freight,  the  liability  ceased  for  delay 
before  as  well  as  after  loading ;  Bannister  v,  Breslauer,  2  L.  R.,  C.  P.,  497.  lliis  case 
was  subsequently  discredited,  and  it  was  suggested,  as  a  ground  of  doubt,  that  freight, 
dead  freight,  and  demurrage  being  expressly  mentioned,  detention  before  loading,  which 
was  not  demurrage  proper,  was  not  included.  Where  a  charter-party  contained  a 
clause  stipulating^  the  pavment  for  delay,  at  a  specified  rate,  it  was  held  that  the  word 
demurrage  would  also  include  detention,  although  the  word  "  demurrage"  '*has  a  known 
legal  meaning,  viz.,  the  additional  period  during  which  the  vessel  may  remain  by  agree- 
ment of  the  parties ;  "  and  when  there  was  no  agreed  rate,  a  detention  before  loading 
could  hardly  be  considered  demurrage;  Gray  v,  Carr,  6  L.  R.,  Q.  B.,  522,  at  pp.  528, 
544;  Lockhart  v.  Falk,  10  L.  R.,  Ex.,  132.  The  court  was  divided  oh  the  point, 
whether  unliquidated  damages  could  be  called  dead  freight,  and  whether  there  was  a 
sufficient  incorporation  of  the  chtr.-pty.  by  the  bills  of  lading  to  indude  a  mere  claim 
for  damages  tor  short  loading.  In  Christoffersen  v,  Hansen,  7  L.  R.,  Q.  B.,  509, 
there  was,  as  in  Oglesby  v.  Yglesias,  no  express  reservation  of  the  lien,  and  the  chtr.- 
pty.  was  expressed  to  be  concluded  by  the  defendant,  as  in  Pederson  v.  Lotinga,  Milvain 
V,  Perez,  &c.,  ii,  sup.,  on  behalf  of  a  foreign  principal ;  but  it  was  held  that  the  term, 
''all  liability  shall  cease,''  did  not  include  liabiUtv  incurred  before  loading,  but  meant 
only  liability  subsequent  thereto,  Blackburn,  J.,  placing  his  decision  on  the  ground  that 
there  was  no  express  reservation  of  lien,  and  no  mention  in  the  charter-party  of  a  Uen 
for  demurrage  ;  thb  dedsion  was  in  April,  1872,  and  in  January  of  the  following  year 
the  Court  d[  Exchequer  decided  on  this  clause,  "charterer's  liability  to  cease  when  the 
ship  is  loaded,  the  captain  having  a  lien  upon  the  cargo  for  freight  and  demurrage," 
that  the  lien  extended  to  detention  or  demurrage  at  the  port  of  loading,  as  well  as  at  the 
port  of  dischaxge ;  2nd,  that  the  ship  having  been  loaded,  the  charterer  could  not  be 
sued  for  demurrage  incurred  during  the  loiuling  and  the  judgment  was  placed  by 
Bramwelll,  B.,  specifically  on  the  ground  of  the  lien  reserved^  although  in  Oglesby 
V,  Yglesias  there  was  no  express  reservation;  Francesco  v,  Maisey,  8  L.  R.,  Ex., 
loi,  103. 

The  decision  in  this  ciue  was  subiequeAtly  followed  in  Kishf .  Corf,fO  L.  R.,  Q»  B», 
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(13)  "Cesser  of  liability  "(<»»rt6wwrf). 

553,  in  which  it  was  heJd  that,  the  captaia  having  a  lien  on  cargo  for  freight  and 
<ieman«ge^  Uie  term  "diarterer*8  liability  to  cease  when  ship  k  loaded,"  without 
«ore,  and  without  any  ouestion  as  to  ibreign  priadpal,  was  saflktent  to  release  the 
charterer  £rom  liability.  The  court  intimated  that  the  term  demurrage  did  not  necessarily 
include  detention,  and  tiiat  that  point  would  need  consideration  when  it  arose  ;  Tb,^  558, 
559*    Cleasby,  B.,  differed  in  this  case  with  the  judgment  of  Brett,  J.,  in  Gray  v,  Carr, 

6  L.  R.,  Q.  B.,  9li  p.  537,  and  with  that  of  Lush,  J.,  in  Christoffersen    v.   Hansen, 

7  L.  R-,  Q.  B.,  509,  516,  that  denmrrage  would  not  include  delay,  **or  any  breach  of 
contract  that  occurred  up  to  the  completion  of  the  loading : "  the  learned  Baron  considered 


cease  when  ship  is  loaded,'*  to  i4>ply  more  properly  to  future  obligations  than  past 
liabilities,  considering  the  term  was  not  retrospective,  and  &at  the  charterer  remamed 
liable  for  breaches  before  the  loading  $  but  otherwise  agreed  with  Brett,  J. 

The  law  being  so  figir  settled  in  1875,  a  fresh  term  came  under  consideration  in  1876, 
vis :  ''  It  is  agreed  that  all  liability  of  the  diarterers  shall  cease  as  soon  as  the  cargo  is 
shipped,  leading  excepted,  the  owners  and  master  of  the  vessel  agreeing  to  rest  solely  on 
their  lien  00  the  cargo  for  freight,  demurrage,  and  all  otha:  clSms.*'  In  an  action  for 
detention  in  loading,  it  was  contended  that  these  ambiguous  words,  "loading  excepted," 
applied  only  to  short  loading,  and  not  to  delay  in  loading.  The  court  doubted  wnether 
the  words,  "lien  for  all  other  claims, "  would  be  sufficient  to  confer  a  lien  for  every  claim, 
liquidated  or  unliquidated,  and  thus  for  damages  for  detention,  and  decided  that  the 

.  words  'Moadii^  excepted  "  referred  to  short  loading,  and  also  to  delay,  and  that  the 
charterers  remained  liable  for  all  connected  with  the  loading ;  Lister  v.  Van  Haansbeigen, 
I  Q.  B.  D.,  269.  In  a  subsequent  case  it  was  attempted,  but  unsuccessfully,  to  exclude 
breaches  other  than  demurra|;e  proper,  vi«.,  delay  caused  by  a  failure  to  give  orders 

,  as  to  the  ship's  port  (viz.,  a  safe  port)  of  discharge.  The  term  itself  was  sub^antially  in 
the  same  language  as  in  Kish  v,  Cory  and  Francesco  v.  Massey ;  but  the  court  decided 
that  the  cesser  clause  in  this  form  discharged  the  charterers  from  all  liability  for 
acts  and  defaults,  of  themselves  or  their  agents,  happening  either  before  or  after 
the  ship  was  loaded,  and  whether  covered  by  the  owner's  lien  or  not ;  French  v,  Gerber, 
I  C.  P.  D.,  737  ;  ^  ib,,  i^J.  In  another  case  in  which  the  consignor  and  consignee 
were  the  same,  an  attempt  was  made  to  distinguish  the  cesser  clause  from  that  adopted 
in  Lockhart  v.  Falk,  10  L.  R.,  Ex.,  132,  in  which  no  demurrage  days  were  named, 
but  demurrage  was  payable  at  a  certain  rate  per  ton  per  day,  and  Bannister  v,  Breslauer, 
a  L.  R,,  C.  P.,  497,  in  which  there  was  no  agreement  as  to  demurrage  da3r6  at  all,  nor 
any  consignee  to  be  prejudiced  by  novel  rights  or  claims;  but  the  court  affirmed  the 
pnor  decisions.  The  ship  was  detained  by  default  of  the  charterers  in  not  providing 
stiffening  coal.  It  was  held  that  this  was  a  demurrage  claim,  and  concluded  by  Kish  v, 
Cory,  ib*  sup, ;  but  the  charter  contained  dissonant  and  irreconcileable  clauses.  The 
vessel  was  to  be  loaded  wholly  unballasted,  but  it  was  not  to  be  loaded  till  stifiening  coal 
was  on  board ;  and  the  days  on  which  this  was  to  be  loaded  were  expressly  excluded  from 
the  computation  of  the  loading  days.  Together  this  term  involved  the  obligation  to 
load  the  cargo  at  the  rate  of  75  tons  a  day  after  the  stiffening  coal  was  on  board,  and  40 
tons  a  day  l^fbre  it  was  so  loaded.  The  cesser  clause  was  as  follows  : — "  All  questions, 
whether  of  short  delivery,  demurrage,  or  otherwise,  are  to  be  settled  with  the  manager 
or  agents  of  the  charterers  at  the  port  of  destination  (which  settlement  is  to  be  bindUig 
on  the  owners) ;  the  owners  and  mast«r  to  have  a  lien  on  the  cargo  for  all  freight,  dead 
freight  and  demurrage."  This  appeared  to  revive  all  the  claims  which  the  charter  had 
declared  should  cease  at  the  time  of  loading.  The  court,  notwithstanding  this  repugnant 
term,  affirmed  the  cesser  of  liability ;  Sanguinetti ».  The  Pacific  St.  Navig.  Co. ,  35  L.  T. 
(N.S.),  658,  2  Q.  B.  D.,  238.  The  court,  moreover,  held  that  the  fact  that  the  charterer's 
agent  refused  to  settle  the  demurrage,  and  that  the  master  delivered  the  cargo  at  his 
request,  therein  waiving  and  abandoning;  his  lien,  did  not  revive  the  charterer's  liability ; 
lb.  As  to  incorporation  of  term  as  to  **dead  freight,"  see  M'Lean  v,  Fleming,  2  L.  R., 
H.  of  L.,  Sc.  128,  and  p.  317  ^  W,  anU,  Charterer's  liability  to  cease  when  the  ship  is 
loaded,  and  advance  of  ure^ht  with  demurrage  at  Cardiff  (the  loading  port)  paid.  Ship 
to  have  lien  on  cargo  for  freight,  &c.  The  bills  of  lading  contamed  the  reference, 
"  other  conditions  as  per  charter-piEaty."  The  charterers  being  the  consignees  escarp 
it  was  Md  that  tibe  terms  of  ttie  charter-party  were  incorporated,  and,  foUowu 
Saogi^Betti  V.  The  Pactfie  St  K«vig.  Co.,  that  the  defi»d9nC'8  uability  ceased ;  ~^ 
V.  Bnrayeat,  36  L.  T.  (N.  S.),  «50)  25  W.  R.,  395. 


Digitized  by  VjOOQ IC 


456  THE  LAW  OF  BfERCHANT  SHIPPINa 

(14)  "Penalty  for  non-performance  of  this  agreement;  the 
estimated  amount  of  freight." 

The  measnre  of  damages  for  a  breach  of  the  chartei-party  is  necessaiily  the  price 
which  has  been  agreed  on,  as  the  value  of  the  ship  per  dajr,  or  hour,  or  ▼q3fage ;  but  wneie 
parties  ame  that  a  specific  sum  shall  be  payable  as  a  penalty  for  all  breaches,  the  conits 
require  the  penalty  to  be  assessed  by  a  jury,  fixing  the  sum  nominated  as  the  mazimom 
sum,  the  court  leaning  against  penalties.  If  however  the  sum  fixed  is  reasonable,  and 
is  in  effect  liquidated  damages,  and  not  penalty,  it  will  be  sustained ;  Price  v.  Green, 
16  M,  &  W.,  346,  Mercer  v.  Irving,  infra.  But  in  a  case  where  the  poialty  was  fixed  at 
£ityx>t  and  the  fiicts  raised  a  presumption  that  that  sum  was  a  p^ialty  large  enoogh 
to  cover  all  possible  damages,  but  in  ract  it  was  not,  it  was  held  that  a  larger  sum  wo^ 
be  recovered ;  Harrison  v,  Wright,  13  East,  343.  The  penalty  creates  no  lien  for  dad 
freight  or  demurrage ;  Birley  v,  Gladstone,  3  M.  &  S.,  205.  The  demurrage  rate  per 
diem,  in  the  absence  of  a  penaltv,  is  the  primA  facie  measure  of  damage,  but  it  is  not 
conclusive.  The  owner  or  fireighter  may  dispute  such  assessment,  and  show  that  it  b 
more  or  less  than  fiiir ;  Moorsom  v.  Bell,  a  Camp.,  616  ;  and  see  The  Anna  Catharina, 

6  Rob.,  12,  13.  Where  no  damages  have  been  estimated  they  will  be  assessed  ac- 
cording  to  the  established  princii>le,  that  the  person  who  breaks  his  contract  must  pay 
the  whole  damage  sustained  ;  Robinson  v.  Harman,  i  Ex.,  855,  per  Alderson,  B.,  and  tlie 
person  who  suffers  by  his  defiiult  must,  as  far  as  is  possible,  ana  as  money  can  do  it,  be 
placed  in  the  same  position  as  if  the  contract  had  beoi  performed,  per  Parke,  B.,  id.  The 
question  whether  a  sum  mentioned  in  an  agreement  to  be  paid  for  a  breach  is  to  be 
treated  as  a  penalty,  or  as  liquidated  and  ascertained  damages,  is  a  question  of  law  to  be 
decided  by  tne  judge,  upon  a  consideration  of  the  whole  instrument ;  Sainter  v.  Fergosou, 

7  C.  B.,  716,  727 ;  and  in  substance  the  following  rules  are  stated  in  "  Mayne  on 
Damages,"  p.  125,  3rd  ed.,  with  reference  to  the  principles  by  which  judicial  dcdsioD 
Is  governed:— (i.)  Where  a  sum  fixed  is  stated  to  be  a  penalty,  and  there  are  no  other 
words  to  control,  alter,  or  affect  this  statement,  it  is  not  usually  considered  other  than  as  a 

genalty ;  Smith  v,  Didcenson,  3  B.  &  P.,  630 ;  Sloman  v,  Walter,  i  Bro.  C.  C,  418. 
ut  the  rule  b  by  no  means  inflexible,  as  an  agreement  by  a  surgeon  not  to  practise  at  A^^ 
or  within  seven  miles  thereof,  under  a  penalty  of  jf  500,  was  held  to  be  a  contract  for 
stipulated  and  ascertained  or,  in  other  words,  liquidated  damages ;  Sainter  v.  Ferguson, 
7  C.  B.,  716,  727  ;  Leighton  v,  Wales,  3  M.  &  W.,  545.  And  where  a  shipowner 
guaranteed  to  a  shipper  that  if  he  would  ship  goods  on  board  his  (the  shipowner's) 
vessel,  the  vessel  should  and  would  sail  with,  if  not  before,  any  other  vessel  firom  Havana, 
The  Secundina  alone  excepted,  under  penalty  of  forfeiting  one-half  the  freigjht  of  the  said 
eoods,  it  was  held  immaterial  that  it  was  called  a  penalty  ;  that  the  shipper  was  entitled  to 
balf  the  freight  as  liquidated  damages,  and  that  no  actual  loss  need  be  shown  by  htm ; 
Sparrow  v.  Paris,  31  L.  L,  Ex.,  137;  7  H.  &  N.,  594.  The  use  of  the  expresskin 
'*  penalty,*'  or  unliouidated  damages,  signifies  nothing ;  we  have  to  ascertain  the  intention 
of  the  parties,  per  Channell,  B.,  p.  138 ;  and  a  declaration  that  a  sum  was  not  a  penalty, 
but  ascertained  damages,  was  held  of  no  moment ;  Kemble  v.  Fanren,  6  Bing.,  141.  (2.) 
If  any  sum  of  money  is  secured  by  a  larger  sum,  such  larger  sum  must  always  be  coiisidered 
a  penalty ;  Astley  v,  Weldon,  2  Bos.  &  P.,  346,  354,  per  Chambre,  J. ;  but  not  if  the 
larger  sum  was  originally  due,  and  the  creditor  agreed  to  accept  the  lesser  sum  on  terms ; 
and  if  the  terms  were  not  complied  with,  he  should  be  entitled  to  recover  the  larger  sum, 
the  remitter  does  not  in  such  case  create  a  penalty ;  Thompson  tr.  Hudson,  4  L.  R., 
H.  ofL.,  I ;  2  L.  R.,  Ch.,  255  ;  38  L.  J.,  Ch.,  431.  And  if  a  penal  sum  is  fixed  by  any 
instrument  by  way  of  prohibition  of  the  performance  of  an  act,  and  a  certain  smaller  sum 
is  assessed  and  made  payable  by  the  same  instrument,  in  case  the  act  intended  to  be 
prohibited  be  done,  then  the  larger  sum  is  a  penalty,  and  not  liquidated  damage ;  Astley 
f .  Weldon,  p.  350,  per  Ld.  Eldon,  Ch.J.  In  this  case  a  penalty  of  j£200  was  affixed  to 
certain  breaches  of  ageement,  for  whidi  small  fines  were  payable.  (3.)  Where  several 
things  are  covenanted  to  be  done  and  one  large  sum  is  stated  as,  at  the  end  of  a  diarter- 
party,  to  be  paid  upon  breach  of  performance,  and  it  is  clear  from  the  whole  instmrnest 
that  the  sum  stated  is  not  the  ascertained  dainage  for  a  particular  breach,  then  the  sum 
so  stated  is  a  penalty  5  Astley  v,  Weldon,  353,  per  Heath,  J. ;  Kemble  v,  Farren, 
6  Bing.,  141, 148,  per  Tindal,  C  J.  But  this  would  not  apply  where  the  damages  ooold 
not  otherwise  be  ascertained;  Ualsworthv tr.  Strutt,  I  Ex.,  6j9;  Rawlinscm  v.  Qarke, 
14  M.  &  W.,  187  5  Reynolds  v.  Bridge,  26  L.  J.,  Q.  B.,  12  ;  6  E.  &  B.,528 ;  Mercer  v. 
Irving,  27  L.  J.,  Q.  B.,  291  ;  £.  B.  E.,  563 ;  Atkyns  v.  Kinnier,  4  Ex^  77(6 ;  and  see 
Jones  v.  Heavens,  4  Ch.  D.,  636.  (4.)  Where  an  act  is  covenanted  to  be  porformed,  and 
a  smn  is  fixed  if  it  be  not  done,  and  there  are  no  adequate  meant  of  ascertaining  the 
damage  in  case  of  breach,  and  a  reasonable  sum  be  agreed  aod  named  to  avoid  the 
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(14)  **  Penalty  for  non-performance  of  this  agreement  j   the 
estimated  amount  of  freight." 

difficulty,  soch  amount  will  not  be  a  penalty ;  even  in  the  case  of  insurance,  which  is  a 
oontiact  of  indemnity  only,  and  the  plaintiff  has  not  been  damnified  to  the  extent  agreed ; 
Irving  tr.  Manning,  6  C*  B.,  391  ;  Fletcher  v.  Dyche,  2  T.  R.,  32  ;  Sparrow  v,  Paris, 
31  L.  J.,  Ex.,  137.  (5.)  The  use  of  the  term  liquidated  and  ascertained  damages,  with  a 
dedaration  that  it  is  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof  or,  ctnira, 
that  the  said  sum  is  a  penalty,  is  in  no  case  decisive,  and  is  often  immaterial  as  opposed  to 
the  intention  of  the  instrument ;  Davies  v.  Penton,  6  B.  &  C,  216;  Green  tr.  Price,  13 
M.  &  W.,  701 ;  16  M.  &  W.,  346 ;  Cole  v.  Sims,  23  L.  J.,  Ch.,  258 ;  Sparrow  v.  Paris, 
31  L.  J.,  Ex.,  137;  7  H.  &  H.,  594;  Mageev.  Lavell,  43  L.  J.,  C.  P.,  131,  136; 
overruling  Reilly  v.  Jones,  i  Bing.,  301 ;  Lea  v.  Whitaker,  8  L.  R.,  C.  P.,  70. 
(6.)  Where  there  is  uncertainty  whether  the  parties  intended  the  sum  named  as  a  penalty 
or  as  damages,  the  court  will  be  inclined  to  view  it  as  a  penalty ;  Barton  v.  Glover,  Holt, 
N.  P.  C,  43 ;  Crisdee  v,  Bolton,  3  C.  &  P.,  243  :  mere  largeness  of  amount  will  not, 
however,  determine  it  to  be  so  ;  Herbert  v,  Salisbuiy  &  Yeovil  Ry.  Co.,  2  L.  R.,  Eq., 
221 ;  Magee  v.  Lavell,  9  L.  R.,  C.  P.,  107;  43  L.  J.,  C.  P.,  131,  and  cases  therein 
cited. 

(15)  "Signed."    Whom  the  signature  will  bind ;  the  signature 
of  an  agent,  &c. 

It  sometimes  and  not  unfirequently  happens  that  the  charter-party  is  executed  by  an 
agent,  or  a  person  who  describes  hiinself  as  the  ajgent  of  a  disclosed  principal,  and  the 
question  who  is  the  person  bound  or  made  liable  is  raised  by  the  amluguities  of  expression 
in  the  instrument,  or  certain  repugnancies,  or  difficulties  of  construction  in  its  form.  The 
perscm  who  is  bound,  depends  entirely  on  the  question  of  intention.  The  problem  faWs 
within  the  ordinary  rules  of  solution  applied  to  the  rest  of  the  contract.  That  intention 
may  be  explained  by  the  contract  and  by  the  surrounding  circumstances ;  Lennard  v» 
Robinson,  5  E,  &  B.,  125 ;  24  L.  J.,  Q.  B.,  275  j  Lewis  v.  Nicholson,  18  Q.  B.;  503  ; 
21  L.  J.,  Q.  B.,  311 ;  Downman  v,  Williams,  7  Q.  B.,  103 ;  Burrellv.  Jones,  3  B.  &  A., 
47;  Downman  v.  Jones,  4  Q.  B.,  235.  And  the  rule  ordinarily  applied  and  repeatedly 
simrmed  by  the  courts  is  that  which  is  expressed  in  Thomson  v,  Davenport,  2  Smith's  L, 
Cases,  8th  ed.,  p.  400 ;  Paice  v.  Walker,  5  L.  R.,  Ex.,  173,  at  p.  175 ;  Fairlie  v.  Fenton, 
5  L.  R.,  Ex.,  169 ;  Sargent  v,  Morris,  3  B.  &  A.,  at  p.  280 ;  Parker  v,  Winlo,  27  L.  J., 
Q.  B.,  49;  7  £.  &  B.,  942;  Tanner  v.  Christian,  24  L.  J.,  Q.  B.,  91 ;  Mahony  v. 
Kekole,  23  L.  J.,  C.  P.,  54 ;  14  C.  B.,  390.  « It  may  be  laid  down  as  a  general  rule 
that  where  a  person  signs  a  contract  in  his  own  name,  without  qualification,  he  is,  primd 
facU^  to  be  deemed  to  be  a  person  contracting  personally ;  and  in  order  to  prevent  this 
liability  from  attaching,  it  must  be  apparent  from  the  other  portions  of  the  document  that 
he  did  not  intend  to  bind  himself  as  principal."  And  the  courts  have  carried  this  rule  of 
interpretation  so  far,  that  where  a  person  nas  signed  a  contract  in  his  own  name,  he  has 
been  held  to  be  liable,  although  he  had  in  the  body  of  the  instrument  declared  himself  to 
be  an  agent ;  Paice  v.  Walker,  5  L.  R.,  Ex.,  173 ;  Lennard  v.  Robinson,  5  £.  &  B.,  125 ; 
94  L.  J.,  Q.  B.,  275 ;  Tanner  v.  Christian,  ib,  sup.^  and  4  £.  &  B.,  591 ;  and  see  Weidner 
V.  Hoegett,  1  C  P.  D.,  533 ;  Gadd  v.  Houghton,  i  Ex.  D.,  357  ;  46  L.  J.,  Ex.,  71, 
discremting  Paice  v.  Walker  as  to  the  liabmty  of  the  agent ;  Southwell  v.  Bowditch, 
I C.  P.  D.,  100,  374 ;  Hough  tr.  Manzanos,  4  Ex.  D.,  104,  aff,  Paice  v.  Walker.  The 
words  in  tl^  last  cited  case  were,  '*  Sold  A.  J.  Paice,  Esc^.,  London,  about  200  qrs.  wheat 
(as  agents  for  John  Schmidt  &  Ca,  of  Danzig),  &c.,  (signed)  Walker  &  Strange  ;  *'  the 
agents  Walker  &  Strange  were,  notwithstanding,  held  liable  as  principals  ;  but  where  a 
broker  appended  his  own  name  and  signed  a  bought  note  in  the  following  form — *'  I  have 
this  day  sold  yon  on  account  of  T.,  &c.  (signed,  E.  F.,  brokei)"  it  was  held  that  he,  the 
broker,  was  not  the  contracting  party:  the  words  "  I  have  "  were  treated  as  of  no  moment, 
and  the  £su;t  that  he  signed  as  broker  was  considered  sufficient  to  show  that  he  could 
not  sue,  or  be  sued,  on  the  contract ;  Fairlie  v,  Fenton,  5  L.  R.,  Ex.,  109.  These  recent 
decisions,  apart  from  the  circumstance  that  Paice  v.  Walker  was  discredited  in  Gadd  v, 
Houston,  wb,  sup.y  may  appear  at  first  sight  in  conflict,  from  the  fact  that  one  person 
declares  himself  an  agent  and  is  bound,  and  that  the  other  declares  himself  a  broker  and  is 
not  bound  ;  but  they  are  easily  reconcilable,  and,  in  truth,  £U^  under  and  within  the  rule 
of  interpretation  already  enunciated,  and  may  even  be  said  to  form  a  good  exemplification 
of  it.  For  the  rule  of  construction  is  this,  that  the  signature  of  a  person  to  a  contract  is 
i^sotug  primd  facie  ^gt^ioi  that  he  is  the  contracting  party,  but,  like  many  oihtt  primd  facie 
presumptions,  it  is  capable  of  being  rebutted  on  proof^  and  the  fact  that  he  is  a  broker  is 
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(15)  ''Signed.''    Whosn  the sigsatnre  will  bind  ;  tlie  signature 

an  a^ent.  &c. 


toch  proof;  Stoiy  on  Ac«nej,  m.  tS,  34.  109 ;  Bwisf  v.  C«n<t»  t  B.  i:  A^  1ST; 
Fawktt  9.  Ltmb,  31  L.  J.,  Q.  b.,  9^  Asft  brcdccr,  he  is  a  BiereaiiddlaiMui  or  n^ic^ktor, 
and  the  allegation  that  be  is  a  broker  as  a  oualificatioii  of  the  signatne  itseu^is  the 


of  an  2^ent,  &c. 

stich  proof;  Stoiy  < 
Fawfcescr.  Lamb,  31 

and  theallcgation  that  be  is  a  broker  as  a  oualilicatloB  of  tbe  slgnaCne  itself,  is  the 
strongest  mode  of  rebutting  the  presunption  (  Dedandes  v.  Grerorv,  30  L.  J.,  Q.  B.,  36 ; 
a  E.  A  £.,  60s  $  Kdner  v,  Baxter,  2  L.  R.,  C.  P.,  174 ;  RandeN  «.  Trunen,  25  L.  J., 
C.  P.,  307  $  Spittle  9,  Lavender,  2  Biod.  &  B.,  452.  In  the  one  case  die  signatnie 
imports  agency;  in  the  other,  it  does  not.  But  an  auctioneer  umt  brinr  an  action  in  his 
own  name  wheie  the  principal  is  not  disclosed  ;  Fisher  v.  Marsh,  34  L.  J.,  Q.  B.,  177, 
Shee,  J.,  dW. ;  Robinson  v.  Rutter,  24  L.  J.,  Q.  B.,  afa 

The  Signature  of  Agent  of  a  foreign  Principal.— The  fcd  that  a 
contract  is  made  for  or  on  behalf  of  a  foreign  principal  is  sapporting  evidence  of  the  pie- 
sumption  that  the  person  signing  in  lus  own  name  is  liable  ;  Cieasby,  B.,  in  Paice  v.WaUcer^ 
at  p.  178,  quoting  Eyre,  in  De  Gaillon  o.  L'Aigle,  i  Bot.  &  P.,  368,  and  Bulls,  N.  P., 
130.  And  where  the  signature  was  Gregory  Brothers  as  a^^ts  for  S.  F.,  and  the  charter 
was  in  the  plural  throu^out,  the  presumption  was  n€>t  considered  stioi^  enough  to  di^x>se 
of  the  plain  &ct  of  the  signature  ;  Deslandes  v,  Gregory,  30  L.  J.,  Q.  B.,  36.  Where  the 
signature  was  that  of  the  broker,  but  was  unqualified  by  the  notice  that  it  was  signed  by 
him  as  broker,  althouch  the  contract  was  on  a  printed  form  which  declared  him  to  be  a 
broker,  he  was  held  liable  as  princi^,  and  that  although  the  agreement  was  alleged  to 
be  between  the  broker,  agent  for  JS.  W.  &  Son  (not  as  agent  fir)^  and  the  master  of  the 
ship.  The  court  pointed  out  "  that  the  only  qualification  of  the  strong  presnmption 
raised  by  the  signature  was  the  term  *  arait  for,'  which  was  not  sufficient,  as  the  bfoker, 
although  an  agent,  had  contracted  as  if  he  were  a  party  to  the  agreement."  In  the  words 
of  the  judgment,  '*  If  he  had  intended  to  exclude  his  own  Uabilky,  he  should  have  signed 
per  procwatton,  but  here  he  simply  signs  his  own  name.  It  is  dear  that  a  person 
may  be  personally  liable  on  a  contract,  although  he  is  in  reality,  and  describes  hiffisdf 
as,  an  agent  of  a  third  party;**  Parkerv.  Wiido,  27L.  J.,  Q.  B.,49f  5^;  7E.&B.,  942^ 
per  Ld.  Campbell,  CT.  But  where  the  contract  was  signed  "  H.  K.,  as  agent, **  the 
uurt  that  the  principal  was  resident  abfoad  did  not  render  the  agent  liable ;  Gnen  9. 
]C<K>ke,  as  L.  J.,  C.  P.,  297 ;  Lennard  r.  Robinson,  24  L.  J.,  Q.  B.,  275  ;  Co(Ae  «. 
Wikon,  26L.  J.,C.  P.,  15;  I  C.  B.  (N.  S.),  153.  Althoi^,  ordinaifly,  the  con- 
sideration that  the  agent  is  signing  for  a  foreign  principal  forms  a  stsong  element  in 
estimating  whether  it  was  intended  ne  should  be^>me  liable  or  not ;  Lennard  9,  Robinson^ 
lb, ;  5  £.  &  B.,  131.  And  a  charter-party  commencing,  *'  It  is  this  day  mutually  agreed 
between  A  B,  owner,  and  C  and  D,  of  London,  merchants,'*  and  siraed  at  the  foot,'*  By 
authority  of,  and  as  agents  for,  £,  of  Memel,  pr9  C  &  D,"  was  held  to  Innd  C  and  D. 
The  contract  declares  their  oblations,  and  they  are  primarily  liable;  Lennard  v. 
Robinson,  lb.  And  where  an  agreement  expressed  to  be  made  *' by  A  for  aad  on 
behalf  of  B,  of  the  first  part,*'  and  ^'  C  of  the  second  part,"  and  A,  on  the  part  of  B,  a|preed 
to  let  certain  premises,  and  the  rent  was  ^'  to  be  paid  to  A,  to  the  use  of  B,"  and  A  signed 
the  agreement  in  his  own  name,  it  was  held  that  he  had  made  himsdf  personally  liable ; 
Tanner  v.  Christian,  04  L  ?.,  Q.  B.,  91 ;  4  E.  &  B.,  591.  And  an  agreement  expressed 
to  be  made  between  <'  A.*'  ^*and  G.  W.  Wink>,  agent  for  E.  ¥^lo  £  Son,  Devonport, 
merchants,**  which  was  signed  G.  W.  Winlo,  it  was  held  that,  as  it  was  not  signed 
per  procuration  for  E.  Winlo  &  Son,  that  G.  W.  Winlo  had  rendered  himsdf  liable; 
The  statement  of  agency  was  not  enough  to  rebut  the  inference  of  personal  lialnlity 
arising  from  the  rest  of  the  contract.  If  the  siniature  had  been  by  procuratioii,  Miit 
result  would  have  been  otherwise;  Parker  v.  Winlo,  ib,  sup. ;  Sta^  v.  Elliott,  12  C.  B. 
(N.  S.),  373.  And  where  in  a  charter-party  the  agreement  expr^ed  to  be  "  between 
A  and  B,  as  owners,  and  C  and  Dasa^mtr,  to  Samudf  Ferguson,  of  Anamaboo,  merdmnts 
and  charterers,  **  and  the  printed  words  merchants  and  charterers  in  the  phtral  were 
repeated  throughout,  and  it  was  signed,  "C.  &  D."  (in  the  plural)  for  Saml.  Ferguson,  it 
was  held  that  the  words  '^  merchants  and  charterers,"  being  in  the  plural,  were  not 
sufficient  to  charge  C  and  D.  They  had  contracted  and  simd  as  agents,  and  that 
was  sufficient  to  show  that  they  were  not  liable  ;  Deslandes  v.  Gr^ory,  30  L.  J.,  Q.  B., 
36 ;  29  id.,  93  ;  2  E.  &  £.,|6aK,  610 ;  Zulueta  v,  Tyrie,  15  Beav.,  577. 

Thb  Signature  of  Agents  generally.— llie  general  rules  as  to  ^natnres  fay 
a|enu  have  been  thus  epitomised  : — (i. )  that  where  A  contracts  with  B,  wi£out  stating 
himself  to  be  an  agent,  B  may,  on  discovering  his  principal,  elect  between  them ;  FranUyii 
V,  Lamond,  4  C.  B.,  637;  Peterson  f.  Ayre,  ij  C.  B„  353 ;  Co<4cecr.  Wijspn,  I  C-  B. 
(N*  S.),  153.  But  he  cannot  sue  the  ac^  to  judgment  and  then  bring  a  second  actioB 
agahist  the  principal ;  Priestley  v,  FerM,  3  H.  ^  €.,  977.  He  has  the  power  of  efacdoo,- 
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(J5)  "  Signed."    Whom  the  signature  will  bind ;  the  signature 
of  an  agent,  &c. 

and  whether  he  has  so  elected  is  ordioarily  a  qiestioa  of  £u:t  for  the  jwy,  though  he  might 
be  estopped  if  his  conduct  is  such  as  to  preclude  doubt  and  amounts  to  an  estoppel ; 
Calder  v.  Dobell,  6  L.  R.,  C.  P.,  486;  40  L.  J.,  C.  P.,  224  ;  Curtis  v.  Williamson,  lO 
L.  R.9  Q.  B.,  57.  (2.)  If  A  contracts  as  a^ent  with  B,  and  names  no  principal,  the  rule 
b  the  same  ;  and  if  A  contract  as  agent  and  names  his  principal,  yet  if  B  do  not  elect  ex- 
clusively to  trust  A,  B  mav  still  resort  to  the  principal ;  Calder  v.  Dobell,  lb,,  sufrm* 
(3.)  That  if  A  states  himself  to  be  an  agent,  but  no  principal  is  in  existence,  and  the  con- 
tract would  be  wholly  inoperative  if  me  accent  were  not  liable,  the  law  will  make  him 
principal,  unless  having  had  at  one  time  authority,  it  has  been  determined,  and  its  deter- 
mination was  unknown  to  him  ;  Kelnerz'.  Baxter,  2  L.  R.,  C.  P.,  174 ;  Smout  v,  Ilbery, 
10  M.  &  W.,  I  ;  or  unless  the  absence  of  any  principal  is  equally  known  to  B.  ;  Story  on 
Agency,  s.  265 ;  Jones  v,  Downman,  4  Q.  B.,  239  ;  Jenkins  v.  Hutchinson,  13  Q.  B.,  744  { 
Lewis  V,  Nkhoison,  18  Q.  B.,  503.  In  the  two  first  rules  it  is  assumed  that  the  contract 
would  be  sufficient  in  form  to  bind  the  agent  personally.  In  the  third  rule,  if  the  form  is 
sufficient  to  exclude  the  liability  of  the  agent,  and  there  is  ever  existent  principal,  or  there  is 
a  person  or  corporation  indicated  who  might  be  the  principal,  they  may  still  be  resorted  to 
by  B  ;  Kelner  v,  Baxter,  2  L.  R.,  C.  P.,  174 ;  36  L.  J.,  C.  P.,  94  ;  Scott  r.  Lord  Ebury, 
a  L.  R.y  C.  P.,  255.  (4.)  Where  A  represents  to  B  that  he  has  an  authority  from  an 
existing  principal,  which  he  in  fact  has  not,  then  he  becomes  liable  on  his  impli^  promise 
to  B  that  he  possessed  the  authority ;  Collen  v.  Wright,  7  E.  &  B.,  301 ;  8  E.  &  B., 
647  ;  Randall  v.  Trimen,  18  C.  B.,  786  ;  Jenkins  v,  Hutchinson,  13  Q.  B.,  744  ;  Lewis 
V,  rlicholsoo,  18  Q.  B.,  503.  If  A.  in  the  last  class  has  made  the  representation  to  B, 
fraudulently,  with  intent  to  deceive,  and  it  has  deceived,  or  has  made  it  knowingly  and 
wilfully,  or  has  done  so  bond  fide  but  erroneously,  it  is  presumed  that  he  would  be  equity 
liable  to  an  action  for  the  false  representation :  Smout  v,  Ilbery,  10  M.  &  W.,  i  { 
Richardson  v,  Williamson,  6  L.  R.,  6.  B.,  276  ;  Weeks  v.  Projpert,  8  L.  R.,  C.  P.,  4275 
Cherry  v.  Colonial  Bank,  3  L.  R.,  P.  C.,  24 ;  and  see  notes  to  Thomson  v.  Davenport,  t 
Sm.  L.  C,  390,  8th  ed.  As  to  the  measure  of  damage  in  such  cases,  see  Hughes  v. 
Graeme,  33  L.  J.,  Q.  B.,  335  ;  Chandelor  v.  Lopus,  i  Sm.  L.  C.  (8th  ed.),  190. 

"The  alteration  of  the  charter-party,  by  one  of  the  parties,  or  by 
a  stranger." 

The  material  alteration  of  any  written  contract  renders  the  instrument  void,  as  against 
the  obligee,  if  we  have  not  subsequently  assented.  This  rule  substatially,  though  not  in 
precisely  the  same  terms,  was  first  established  with  reference  to  deeds,  in  Pigot's  case. 
The  second  resohition  in  which,  is  to  this  effect :— **The  alteration  of  a  deed  by  the 
oUigee,  in  a  point  material  or  not  material,  avoids  the  deed  ;  but  the  alteration  bv  a 
stranger  without  the  privity  of  the  obligee,  does  not  avoid  the  deed,  unless  the  alteration 
is  in  a  material  point,  11  Co.,  26b.,  p.  47  ;  i  Rolls  Rep.  39 ;  Moore,  835,  2  Buls,  246. 
This  resolution  was  in  Master  v.  Miller  applied,  as  to  material  alterations  to  bUls 
of  excfaai^e ;  4  T.  R.,  320 ;  i  Sm.  L.  C.  (8th  ed.),  796 ;  and  subsequent  cases  have 
applied  it  to  nearly  all  kinds  of  written  instruments  ;  Davidson  v.  Cooper,  in  error,  13 
11.  &  W.,  343  ;  to  charter-parties,  Crookewit  v,  Fletcher,  26  L.  J.,  Ex.  153  ;  to  policies 
of  insurance,  Langhom  v,  Cologan,  4  Taunt.,  330 ;  Fairlie  v.  Christie,  7  Taunt,  416 ; 
bought  and  sold  notes,  Powell  v,  Divett,  i<  East,  29  ;  creditors*  deeds,  Sellin  v.  Price, 
2  L.  R.,  Ex.  189 ;  but  the  rule  by  a  decision  in  the  Q.  B.  has  been  limited  to  material 
alteratu^as,  and  so  much  of  the  second  resolution  in  Pigot's  case  as  declares  that  an 
immaterial  alteralion  of  the  deed  by  the  obligee  voids  it,  is  dissented  from  ;  Aldous  v. 
Comwell,  3  L.  R.,  Q.  B.,  573.  The  sound  principle  indeed  seems  to  be,  that  any 
alteration,  wUch  will  have  the  effect  of  **  varyii^;  the  rights  and  liabilities  of  the  parties 
tp  the  contract,"  would  make  the  instrument  void,  as  evidence  of  the  actual  contract ; 
Hirsdifeld  w.  Smith,  I  L.  R.,  C.  P.,  340,343,  per  Erie,  C.J.,  353.  And  although  it  is 
not  desirable  that  persons  should  tamper  with  documents  in  their  keeping  or  confided 
to  them,  such  alteration  is  not  necessarily  proc^  of  fraud,  though  it  may  sometimes,  and 
properly,  create  a  suspioion  of  fraud.  Pigot's  case,  doubtless,  proceeded  on  the  assumption 
that  an  alteration  by  the  obligee  is  prhnd  facU  evidence  of  fraud,  and  should  be 
ponislMd.  The  contract  may  also  be  used  in  evidence  for  other  persons,  or,  in  other  words, 
it  mt^  be  Toid  for  the  purpose  of  conferring  an  interest  claimed  under  it,  but  nevertheless 
achniflsible  to  prove  a  collateral  fact ;  Hutchins  9.  Scott,  2  M.  &  W.,  809,  per  Lord 
Abioeer ;  Lord  Falmouth  v,  Roberts,  9  M.  &  W.,  471 ;  Ld.  Ward  ».  Lnmley,  20  L.  J., 
£s^  922;  Tht  Agricnlt.  Cattie  Ins.  Co.  v.  FttzgeraM,  16  Q.  B.,  432.    When  ft  it  the 
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"  The  alteration  of  the  charter-party,  by  one  of  the  parties,  or  by 
a  stranger." 

foundation  of  the  right  which  is  being  enforced,  and  has  been  altered,  it  cannot  be  used ; 
Davidson  v.  Cooper,  ii  M.  &  W.,  778 ;  Crookewit  r.  Fletcher,  26  L.  J.,  Ex.,  IM ;  City 
of  Boston  V,  Benson,  12  Cush.  61,  Am. ;  The  Bk.  of  Hindostan  v.  Smith,  30  L,  J., 
C.  P.,  241 ;  but  it  may  be  used  to  establish  other  facts,  in  which  it  is  not  the  direct 
evidence,  and  which  the  alterations  do  not  affect.  In  America,  the  rule  with  respect 
to  alterations  is  not  so  strictly  enforced  as  in  England,  and  where  they  have  been  made 
l^a  stranger,  without  the  concurrence  of  the  person  using  the  contract  in  evidence,  or  have 
been  innocently  made,  such  alterations  may  be  explained.  The  person  producing  the 
writing  as  genuine  must  account  for  any  change  in  it,  that  is  all ;  the  nUes  contained 
in  the  N,  Y.  Civil  Code  are, — That  the  intentional  destruction,  cancellation,  or  material 
alteration  of  a  written  contract,  by  a  party  entitled  to  any  benefit  under  it,  or  with  his 
consent,  extinguishes  all  the  executory  obligations  of  the  contract  in  his  fovour,  against 
parties  who  do  not  consent  to  the  act,  s.  845.  The  notes  to  this  section  show  that  an 
accidental  alteration  or  destruction  does  not  prejudice.  That,  if  immaterial,  there  is 
no  vitiation,  nor  if  the  alteration  has  been  made  by  a  stranger,  &c.,  /^.,  Gr.  on  evidence, 
s*  566, 567,  ^68,  &c.  And  this  is  in  accordance  with  Mr.  Smith's  view,  in  his  notes  to 
Master  v.  Miller  ;  i  Sro.  L.  C,  8th  ed.,  915.  And  that  expressed  in  Hutchins  v.  Scott, 
2  M.  &  W.,  814,  per  Alderson,  R,  who  seemed  to  think  that  the  tortious  act  of  a  third 
person  ought  not  to  affect  the  rights  of  the  parties,  unless  the  alteration  was  sufficient  to 
obscure  the  sense  or  intention  of  the  parties.  It  is  probable  that  the  courts  would  be 
guided  chiefly  by  the  question  of  dona /ides,  and  not  visit  a  penalty  on  an  innocent  person, 
unless  the  alterations  had  been  made  with  a  view  to  alter  or  vary  the  terms  of  the  contract ; 
Henfree  v.  Bromley,  6  East,  309 ;  Lady  Argoll  v.  Cheney,  Palm,  402 ;  U.  States  r. 
Spalding  (Am.),  2  Mason,  482 ;  Cutts  v,  U.  S.,  I  Gall,  69  ;  Jackson  v.  Malin,  15  Johns, 
297.  As  to  material  alterations  in  notes  and  bills  of  exchange,  &c.,  see  Master  v.  Miller, 
I  Sm.  L.  C.  (8th  ed.),  871,  and  notes  thereto  ;  Lamb  v,  Pame,  46  Iowa,  550 ;  Robioson 
V.  Reed,  u/.,  219.  As  to  inadmissibility  of  usage  to  varv  charter-parties  or  bills  of 
lading,  see  ^McGovem  v.  Heissenbuttel,  8  Bened.,  46 ;  najrton  v,  Irwin,  28  W.  R., 
138 ;  and  see  Addenda, 

"  Of  the  dissolution  of  charter-parties." 

It  is  a  general  rule,  that  whatever  derives  its  force  and  validity  from  the  consent  of 
parties,  may,  bv  the  mutual  consent  of  the  same  parties,  be  rendered  null  and  invalid. 
There  is  indeed  a  technical  rule  of  the  law  in  England,  which  requires  the  discharge  of  a 
person  from  a  contract  to  be  made  by  an  instrument  of  as  high  a  nature 
as  the  original  instiument  of  contract,  and  this  rule  is  applicable  to  the  contract 
of  affreightment  by  charter-party  under  seal;  but  in  case  of  a  discharge  by 
mutual  consent,  not  expressed  in  this  formal  manner,  the  rule  would  at  the 
utmost,  have  no  other  etfect,  than  to  render  it  necessary  for  the  party  to  apply  to  a  court 
of  equity.  In  all  such  cases,  however,  prudence  requires  that  the  deed  shcMild  be  can- 
celled and  delivered  up.  But  a  merchant  who  has  laden  goods  cannot  insist  upon  having 
them  relanded  and  delivered  to  him  vrithout  paying  the  freight,  that  might  become  due 
for  the  carriage  of  them,  and  indemnifying  the  master  against  the  consequences  of  any  bill 


of  lading  signed  by  him;  2  Eq.  Cas.  Ab.,  p.  98;  Abb.  on  Ship.,  426,. p.  ^liyonie. 
Indeed,  a  master  who  has  signed  bills  of  lading  cannot,  with  prudence,'  deUver  back 
the  goods,  without  having  all  the  parts  of  the  bifi  of  lading  delivered  up  to  him;  for  if 


any  one  part  has  been  transmitted  to  a  third  person,  such  person  may  have  assigned  an 
interest  in  the  goods ;  Tindall  v,  Taylor,  24  L.  J.,  Q.  B.,  12,  16  ;  4  E.  &  B.,  219,  224; 
Erichsen  v,  Barkworth,  27  L.  J.,  Ex.,  472  ;  28  id.,  95  ;  Thompson  i^.  Trail,  6  B.  &  C,  36. 
Of  the  Dissolution  of  Charter-parties  by  War  and  Blockade.— 
Another  general  rule  of  law  furnishes  a  dissolution  of  these  contracts  by  matter 
extrinsic.  If  an  agreement  be  made  to  do  an  act  lawful  at  the  time  of  such  agreement, 
but  afterwards,  and  before  the  performance  of  the  act,  the  performance  be  rendered  unlaw- 
ful by  the  government  of  the  country,  the  agreement  is  absolutely  dissolved.  If  therefore, 
before  the  commencement  of  a  voyage,  war  or  hostilities  ^ould  take  place,  between  the 
state  to  which  the  ship  or  cargo  belongs  and  that  to  which  they  are  destined,  orcommeice 
between  them  be  wholly  prohibited,  the  contract  for  conveyance  is  at  an  end,  the  mer- 
chant  must  unlade  his  goods,  and  the  owners  find  another  emplo3rment  for  their  shb ; 
The  San  Roman,  3  L.  K.,  A.  &  E.,  583,  5  P.  C,  301  ;  The  Express,  3  L.  R.,  A,  &  E.. 
597  ;  The  Patria,  id.,  436  ;  The  Tcutonia,  1^.,  394 ;  4  P.  C,  171  ;  Evans  v.  Hutton, 
6  Jur.,  1042;  Geipel  v.  Smith,  7  L.  R.,  Q.  B.,  404;  Brown  v.  Dclaoob  12  Mass., 
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"  Of  the  dissolution  of  charter-parties  "  {continued), 
"  By  war  and  blockade." 

370;  Palmer  v,  Lorillard,  16  John,  348,  per  Stone,  J.,  conira.  And  probably  the  same 
principles  would  apply  to  the  same  events  happening  after  the  commencement  and  before 
the  completion  of  the  voyage,  although  a  different  rule  is  laid  down  in  this  case  in  the 
Fr.  Ord.,  liv.  3,  tit.  3  ;  Fret,  art.  15 ;  Code  de  Com.,  art.  299.  But  if  war  or 
hostilities  break  out  between  the  place  to  which  the  ship  or  cargo  belongs  and  any  other 
nation  to  which  they  are  not  destined,  although  the  performance  of  the  contract  is 
thereby  rendered  more  hazardous,  yet  is  not  the  contract  itself  dissolved,  and  each  of  the 
parties  must  submit  to  the  extraordinary  peril,  unless  they  mutually  agree  to  abandon 
the  adventure ;  Hadley  v.  Clarke,  8  T.  R.,  259 ;  Spence  v.  Chodwick,  16  L.  J..  Q.  B., 
313 ;  10  Q.  B.,  517  ;  Hills  v,  Sughrue,  15  M.  &  W..  253  ;  Medeiros  v.  Hill,  8  Bing., 
231 ;  Harrington  v.  Dennie,  13  Alass.,  94 ;  Baylies  v.  Fettyplace,  7  Mass.,  325  ;  but  there 
is  some  conflict  in  the  Am.  cases,  see  Stoughton  v,  Rappalo,  3  Serg.  &  Raw.,  559,  and 
judgment  in  Palmer  v,  Lorillard,  ib.  sttp.  So  if  the  government  of  the  country,  to  which 
the  ship  and  cargo  belong,  should  prohibit  the  exportation  of  the  particular  commodities 
that  compose  the  cargo,  or  the  terms  of  the  contract  are  destinea  to  compose  it  (as  is 
sometimes  done  by  all  States  with  regards  to  provisions  in  a  time  of  scarcity;,  in  this  case 
also  it  seems  that  the  law  of  the  country  would  give  no  damages  to  the  owners,  against  the 
merchant,  who  had  been  thus  compelled  by  the  law  of  the  same  country  to  abandon  his 
engagement ;  Barker  v.  Hodgson,  3  Nf.  &  S.,  247,  per  Lord  Ellenborough ;  but  the  con- 
tract would  be  dissolved  on  both  sides.  On  the  other  hand,  if  a  merchant  hire  a  ship  to 
go  to  a  foreign  port,  and  covenant  to  furnish  a  lading  there,  a  prohibition  by  the  govern- 
ment  of  that  country  to  export  the  intended  articles,  neither  dissolves  the  contract,  nor 
excuses  a  non-performance  of  it ;  Blight  v.  Page,  3  Bos.  &  P.,  295,  n. ;  Sjoerds  v, 
Luscombe,  16  East,  201  ;  for  the  laws  of  one  nation,  do  not  give  effect  to  the  positive 
institutions  of  another,  inconsistent  with  its  own,  and  the  different  interests  of  nations 
sometimes  render  an  act  meritorious  in  one  which  is  prohibited  by  another  in  alliance 
with  it,  if  the  act  be  not  contrary  to  the  general  law  of  nations  or  to  existing  treaties  ; 
and  the  common  exception  of  the  restraint  of  princes  and  rulers  applies  only  to 
the  case  of  the  master;  Touteng  v.  Hubbard,  3  Bos.  &  P.,  291,  298;  Blight f.  Page, 
ib.  Slip,  But  in  such  a  case,  or  if  the  default  be  owing  to  the  personal  neglect  or  inability 
of  the  freighter,  and  not  any  general  cause,  the  master,  upon  his  arrival  at  the  port  of 
lading,  should  obtain  another  cargo,  if  possible,  from  other  persons,  and  not  sullenly 
hoist  sail  and  depart,  in  order  to  oiarge  the  merchant  with  the  whole  freight  And 
if,  upon  the  ship  s  arrival,  he  is  informed  that  the  merchant  is  unable  to  furnish  the 
biding,  he  cannot,  by  waiting  the  time  appointed  in  the  charter-party,  chaige  the  merchant 
with  the  demurrage ;  Blight  v.  Page,  tb,  sup.  It  has  also  been  held,  that  a  contract  was 
not  dissolved,  nor  a  merchant  excused  for  the  non-performance  of  his  covenant,  by  a  pro- 
hibition of  intercourse  on  account  of  an  infectious  disease ;  Barker  v,  Hodgson,  3  M.  & 
S.,  267.  But  although  contracts  of  this  nature  are  dissolved  by  the  breaking  out  of  war 
or  hostilities,  in  the  maimer  before  mentioned,  of  which  no  person  can  foresee  the  termina- 
tion, yet  they  are  not  dissolved  by  an  embargo,  or  temporary  restraint  of  their  performance, 
imposed  by  the  government  of  the  country  in  whose  ports  the  vessel  may  happen  to  be, 
as  a  measure  of  political  caution  in  time  of  war,  or  upon  the  expectation  of  it,  either  in 
the  loading  port,  or  in  a  place  at  which  the  ship  may  have  touched  in  the  course  of  her 
▼c^age ;  Hadley  v,  Clarke,  8  T.  R.,  259  ;  Abb.  on  Ship.,  429.  And  a  state  of  war  may 
exist  independently  of,  and  prior  to,  a  declaration  of  war ;  The  Nayade,  4  Rob.,  251 ; 
The  Ariel,  11  Moo.  P.  C.  C,  119,  129 ;  Philli.  Com.,  vol.  3,  ch.  5  ;  but  it  can  only  be 
effected  b^  an  actual  commencement  of  hostilities ;  The  Tentonia,  4  L.  R.,  P.  C.,  171, 
179,  per  Mellish,  L.J.  An  embargo  has  been  decided  to  be  a  temporary  restraint  only, 
Hadley  v,  Clarke,  ib,  sup,  ;  and  Storv,  J.,  considered  a  blockade  of-  the  port  of 
departure  a  mere  suspension,  Palmer  v,  Lonllard,  ib,  sup. ;  see  Touteng  v,  Hubbard, 
3  Bos.  &  P.,  291. 

Where  a  blockade  has  existed,  the  ship  is  bound  to  proceed  within  a  reasonable 
time  after  it  is  raised,  and  also  to  deliver  the  goods  to  the  shipper  at  the  intermediate 
port,  if  the  detention  amount  to  a  dissolution  of  the  charter-])arty,  on  tender  of  the  fiiU, 
if  not  of  the /n?  ratd^  freight ;  The  Patria,  3  L.  R.,  A.  &  £.,  436.  And  where  the  per- 
formance of  an  executory  contract  to  canj  within  a  reasonable  time,  is  prevented  by  an 
excepted  cause,  viz.,  a  blockade,  which  is  deemed  a  '*  restraint  of  princes,"  the  ship* 
owner  is  justified  in  throwing  up  the  charter-party  and  refusing  to  load ;  Geipel  v. 
Smith,  7  L.  R.,  Q.  B.,  404  ;  Stoughton  v,  Rappalo,  3  Serg.  &  Raw.,  559.  But  it  would 
be  otherwise  if  the  contract  were  in  part  executed,  or  the  term  "  restraint  of  princes  *' 
were  not  excepted ;  inasmuch  as  inability,  incapacity,  or  impooibility  of  perfoimance 
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"  Of  the  dissolution  of  charter-parties  "  {cantimied), 

are  no  excuse  unless  they  have  been  in  some  form  expressly  excluded;  Spence  v. 
Chodwick,  i6  L.  J.,  Q.  B.,  313 ;  10  Q.  B.,  517  5  Hills  »*  So^hme,  15  M.  &  W.,  253  ; 
Leake  on  Contr.,  358  et  seq,  ;  Geipel  v.  Smith,  /^. 

It  is  not  every  olockade  that  ips(?  facto  determines  the  contract.  Where  the  ship's 
engagement  is  to  load  or  deliver  at  a  blockaded  port,  it  has  been  decided  in  Am.  that  it 
absQlutely  dissolves  the  contract ;  Scott  v,  Libby,  2  Johns,  336  ;  and'  see  The  Tatela, 
6  Rob.,  177,  182  ;  and  Richardson  v.  Marine  Ins.,  6  Mass.,  102  ;  The  Teutonia,  ib,  sup,^ 
and  Palmer  v»  Lorillard,  ib.  sup.^  contra.  Where  the  blockade  is  eflcctual,  it  may  be 
assomed  that  it  does  so  operate,  although  there  is  nothing  illegal,  if  the  parties  so  choose 
to  contract,  in  their  agreeing  to  run  the  blockade,  if  it  be  practicable ;  Medeiros  v.  Hill, 
8  Bing.,  231  ;  The  Helen,  I  L.  R.,  A.  &  E.,  i ;  The  Shepherdess,  5  Rob.,  262  ;  The 
Neptunus,  2  Rob.  Ad.  no  j  The  Betsey,  i  Rob.,  332  ;  Naylor  v,  Taylor,  9  B.  &  C,  718. 
And  the  contract  is  not  dissolved  by  a  hostile  blockade  of  the  port  of  departure ;  Palmer 
V,  Lorillard,  16  John,  348 ;  Ogden  v.  Barker,  18  John,  87 ;  Stou^hton  v.  Rappalo, 
3  Serg.  &  R.,  559,  contra ;  and  see  Adamson  v,  Newcastle  St.  S.  Freight  Ass.,  4 
Q.  B.  D.,462. 

The  blockade  is  a  "restraint  of  princes,"  if  effective,  and  it  is  effective  if  the  enemy's 
ships  are  in  such  numbers  and  position  as  to  render  the  blockade  a  matter  of  danger, 
although  some  vessels  may  succeed  in  getting  through ;  Geipel  v.  Smith,  410^  per 
Cockbum,  C.J,  ;  The  Tutela,  ib.  sup. ;  and  ifef^ctive,  after  the  lapse  of  a  reasonable  time, 
the  shipowner  is  justified  in  considering  his  obligation  at  an  end,  and  renouncing.  Bat 
where  complete  performance  is  impossible,  the  rules  cited,  p.  305,  anU^  are,  as  ^  as  b 
practicable,  apphed.  Thus,  where  a  shipowner  undertook  to  deliver  petroleum  at 
Havre,  and  the  goods  were  to  be  taken  out  of  the  ship  within  twenty-four  hours  after 
arrival,  and  the  authorities  prohibited  delivery,  it  was  held  that  the  master  had  earned  his 
freight  by  substantial  performance,  and  by  the  goods  being  ready  to  be  delivered,  followii^ 
Dakin  v,  Oxley,  15  C.  B.  (N.  S.))  664.  The  Privy  Council  in  its  judgment  did  not 
consider  that  the  engagement  of  the  shipowner,  being  an  implied  duty  only,  was  a 
contract  to  go  to  the  quay— the  usual  place  of  delivery — in  all  events  and  under  all 
circumstances.  The  court  decided  that  the  master  was  entitled  to  his  full  outward  freight, 
and  also  the  cost  of  stowing  the  petroleum  at  Havre  to  save  the  cost  of  demurrage,  and 
of  subsequently  bringing  it  back  to  England,  when  it  was  found  it  could  not  be  delivered. 
The  impossibility  of  delivery  did  not  cause  a  dissolution  of  the  contract.  It  was  considered 
that  the  master  would  not  have  been  justified  in  leaving  the  port,  without  waiting  a 
reasonable  time  to  give  the  charterer  the  opportunity  of  receiving  the  cargo,  if  he  could  ; 
but  both  parties  having  been  ignorant  at  the  date  of  shipment  of  the  disability  attaching 
to  this  peculiar  cargo,  its  delivery  in  the  harbour,  or  alongside,  would  have  been  under  the 
circumstances  sufficient ;  The  Cargo  ex  Avgos,  3  L.  R.,  A.  &  K.,  568;  5  L.  R.,  P.  C, 
134,  160,  per  Sir  Montague  E.  Smith.  And  this  decision  accoids  with  the  Am.  cases, 
the  master  having  done  all  that  he  was  bound  to  do  ;  Morgan  v,  Ins.  Co.  of  N.  Am., 
4  Dall.,  4^5  ;  Bradstreet  v.  Heron,  Abb.  Ad.,  209  ;  i  Pars,  on  Ship.,  221.  But  if  the 
^oods,  although  carried,  cannot  be  delivered  by  the  master's  default,  or  at  all,  no  freight 
is  due ;  The  Griffin,  4  Bl,  C.  C,  203 ;  Howland  v,  Greenway,  22  How.,  491 1 
DuthiO  V.  Hilton,  4  L.  R.,  C.  P.,  138.  But  in  a  case  in  which  hay  was  brought  to 
£i^;land  from  France,  the  delivery  of  that  commodity  being  at  that  time  prohibited 
by  Order  in  Council,  under  The  Cattle  Diseases  Act,  it  was  considered  that  the  master 
performed  his  contract  by  being  ready  to  deliver.  Deliv^nr  at  the  wharf  had  become 
illegal,  and  therefore  impossible  ;  but  the  contract  was  not  (Hssolved,  a  legal  fulBlment 
bdng  practicable,  and  the  shipowner  was,  therefore,  held  entitled  to  his  demurrage  while 
unloaainfi^  and  delivering  into  another  ship ;  Waugh  v.  Morris,  8  L.  R.,  Q.  B.,  202; 
Clehdamel  V.  Tuckerman,  17  Barb.,  184 ;  Bradstreet  v.  Baldwin,  11  Mass.,  229. 

Of  the  dissolution  on  oeound  of  Illegality. — Where  a  contract  istodoathmg 
which  cannot  be  performed  without  a  violation  of  the  law,  it  is  void;  see  pp.  442,  ante.  But 
in  order  to  avoid  a  contract  which  can  be  legally  performed,  on  the  ground  that  there  was 
an  intention  to  perform  it  in  an  illegal  manner,  it  is  necessary  to  show  that  there  was  a 
wkked  intention  to  break  the  law  ;  Waugh  v.  Morris,  Ib.^  208,  per  Blackburn,  J.  And 
a  master  is  held  justified  in  deviating  from  his  course  to  escape  an  imminent  excepted 
peril,  as  pirates,  icebeigs,  or  other  dangers  of  navigation,  and  may  take  any  st«p  that 
a  prudent  man  would  take,  to  avoid  the  danger;  Pole  v,  Cetcovitch,  9  C.  B.  (N.  S.),  430  $ 
The  Totttonia,  4L.  R.,  P.C.,  171 ;  The  Express,  3  id.,  597  ;  Geipel  v.  Smith,  7  L.  R., 
Q.  B. ,  410 ;  and  an  ojpen  port  named,  which  is  closed  before  the  ship  arrives  at  her 
destination,  would  justify  the  master  in  putting  back  on  a  weU-fbunded  apprehensioii  of 
danger  of  capture,  &n4  to  avoid  entering  an  enemy's  port,  without  committing  a  breach 
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of  coBtnu^ ;  Tbe  Teatcmia,  ib',  sup. ;  and  the  charterer  who  names  a  closed  port  (o 
deliTer,  commits  a  breach  of  contract  $  Ogden  v.  Ora^tm,  i  B.  &  S.,  773.  In  an 
American  case»  where  from  no  disability,  but  from  motives  o(  conrenience,  a  charterer 
altered  the  port  of  delivery  of  a  canal  boat,  which  was  to  proceed  via  New  York  to  East 
Chester  County,  and  there  deliver,  by  taking  the  cargo  at  New  York,  it  was  held  that 
the  original  contract  was  modified,  and  that  the  shipowner  could  ckim  freight  and 
demurn^  at  the  current  rates  according  to  the  usage  m  the  port,  and  not  on  the  less 
frivouraUe  basis  of  the  charter-party  j  213  Tons  of  Coal,  7  Bened.  C.  C,  15,  where  a 
shipownef  contracted  by  charter  that  his  ship  should  load  at  a  particular  berth  in  the 
alternative^  on  the  following  terms,—"  Vessel  to  load  with  A,  or  with  B,  (ill  end  of 
September,  with  captain's  option,"  A  and  B  representing  different  shippers  and  wharves, 
and  Uie  master  exercised  his  option  by  offering  to  load  with  A,  and  the  charterers  refused 
to  furnish  a  contract  from  wharf  A,  it  was  held  that  the  master  was  justified  in  treating 
the  contract  as  rescinded.  It  appeared  to  (he  court,  that,  under  the  circumstances  alleged 
and  apparent  on  the  fece  of  the  charter-party,  the  master  was  entitled  to  consider  the 
Contract  at  an  end.  No  cross-action  for  damages  would  have  fully  compensated  him, 
and  tl^  was  a  materiid  part  of  the  bargain  ;  Bradford  v.  Williams,  7  L.  R.,  Ex.,  259, 
j6i,  per  Martin,  B. ;  Jackson 9.  Union  Marine  Ins.  Co.,  10  L.  R.,  C.  P.,  125,  Sid., 
jya  jTullyf.  Howling,  2  Q.  B.  D.,  182;  Purvis  r.  Tunno,  I  Brevard.,  260  (Am.). 

Of  Suspension  or  Rescission. — In  contracts  for  the  sale  and  deliveiy  of  goods  fo 
be  paid  for  by  instalments,  where  the  buyer  refuses  to  pay  for  one  instalment,  if  the  seller 
has  reasonable  gronnd  for  believing  that  the  vendee  will  be  unable  to  pay  for  further  instal- 
ments, and  that  he  does  not  intend  to  perform  his  bar^in,  the  vendor  may  rescind 
the  contract;  Bloomer tr.  Bernstein,  6  L.  K.,  C.  P.,  588;  yTithers  f.  Reynolds,  2  B.  & 
Ad.,  882;  but  a  bare  refusal  to  pay  for  one  instalment,  with  no  suflficient  or  reasonable 

Cnd  for  believing  that  there  is  an  actual  inability  to  pay,  would  not  suffice ;  Freeth  v. 
,  9  L.  R.,  C.  P.,  206;  and  where  the  vendee  becomes  insolvent,  and  has  the 
opportunity  of  claiming  delivery  under  a  monthly  contract,  and  does  not  avail  himself  of 
it,  the  vendors  may  treat  that  fact,  in  conj unction  with  the  notice  of  bankruptcy,  as 
evidence  of  a  rescteion,  and  act  on  it;  Morgan  t.  Bain,  10  L  R.,  C.  P.,  15 ;  £jep. 
Chalmers,  8  L.  R.,  Ch.,  289 ;  but  a  mere  refusal  to  take  delivery  of  an  average  monthly 
share  or  apportioned  delivery,  on  an  annual  oontmct  to  deliver  goods,  is  not  sufficient  to 
justify  a  rescisebn  by  the  vendor  j  Shnpson  y.  Crippin,  8  L.  R.,  Q.  B.,  14  5  and  see  De 
Oleaga  v.  West  Cumber.  Iron  &  St.  Co.,  4  Q.  B.  D.,  472  ;  Renter  v.  Sala,  4  C.  P.  D., 
239.  Where  two  contracts  were  entered  into,  each  being  for  4, 500  qrs.  of  oats,  more  or 
Itfs,  "  sUpmeftt  by  steamer  or  steamers  dufing  Februarv.  Should  ice  at  loading  port 
prevent  shipment  within  stipulated  time,  shipment  to  be  made  immediately  aAer  re- 
opening of  the  navigation,"  and  the  vendee  shipped  5,650  qrs.  in  time,  as  to  4,511 
appropriated  to  the  first  contract,  and  as  to  the  residue  of  1,139  V^'  ^^  against  the 
second  contract ;  but  the  vendee  refused  to  accept  the  1,139  9!^'*  ^'  "^  residue  shipped 
in  another  vessel  too  late,  it  was  held  that  there  was  no  rescission  as  to  the  1,139 
frs.,  the  shipment  being  agreed  to  be  by  steamer  of  steamers,  Brandt  v.  Lawrence, 
I  Q.  B.  D.,  344J  Bowes  v.  Shand,  2  App.  C,  455;  2  Q.  B.  D.,  112 ;  Brown  v. 
MuUer,  7  L.  R.,  Ex.,  319. 

A  remsal  of  the  charterer  to  load,  if  at  once  accepted  by  the  master  and  acted 
on,  amoMits  to  a  reseiision  of  the  contract,  for  which  damages,  hi  the  absence  of 
excuse  of  a  lawfU  kind,  may  be  obtained.  But  if  the  master  continues  to  slop  and 
demand  ftnrgo,  there  is  no  necessary  recissfon,  till  the  lay  and  demurrage  days  have 
expired.  Mutual  promises  demand  mutual  releases.  In  other  words,  there  miAst  be  if 
mutual  agreement  to  break,  as  to  make  a  contract. .  So  where  the  master  declined  to 
accept  the  charterer's  agent's  refusal  of  a  cargo,  and  stopped  on,  and  war  broke  out  before 
the  lay  days  expired,  the  charterer  was  held  not  liable ;  Avery  v.  Bowden,  5  E.  &  B.,  714  ; 
Reid  V.  Hoskins,  /</.,  729 ;  6  E.  &  B.,  953.  And  to  entitle  the  charterer  to  succeed  in 
an  action  against  the  ^ipowner  for  not  loading,  it  must  be  shown  that  the  charterer 
was  ready  and  willing  to  load,  and  tendered  a  cargo,  if  the  shipowner  remains  the  lay 
days ;  or  he  roust  show  that  the  ship  sailed  before  a  reasonable  time  elapsed,  and  so 
prevented  the  charterer  from  loading,  and  the  owner  had  rendered  hunself  incapable 
of  performing  his  contract ;  Matthews  v.  Lowther,  5  Ex.,  574.  And  notice  of  renunciation 
of  the  charter  (which  must  be  explicit  and  absolute),  and  which  is  given  to  the  master, 
may  be  treated  by  him,  in  the  interests  of  the  owner,  as  inoperative  until  the  lay  and 
demurrage  days  have  expired  ;  Avery  v.  Bowden,  5  E.  &  B.,  714 ;  6  E.  &  B.,  953 ;  Abb. 
on  Ship.,  333 ;  the  rule  operating  that  what  has  been  done  by  consent,  can  in  such  case  be 
only  rescinded  by  mutual  consent.     Contracts  of  charter  may  be  rescinded  for  fraud, 
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"  Of  the  dissolution  of  charter-parties  "  {continued), 

Iflce  other  contracts,  and  npon  the  same  grounds,  and  ''any  surreptitbtis  dealing 
between  one  principal  to  a  contract  and  the  agent  of  the  other  principal  is  a  fraad  in 
equity,  and  would  entitle  the  first-named  principal  to  have  the  contract  resdoded, 
and  to  refose  to  proceed  with  it  in  any  ^pe  ;**  Panama  &  South  Pacific  Tel.  Co. 
V.  India-rub.,  &c.,  Tel.  Works  Co.,  10  L.  R.,  Ch.,  515,  per  James,  L.J.,  and  cases 
cited  therein,  uid  p.  442,  an/e.  In  addition  to  these  modes  of  rescission,  the  contract  is 
dissolved  where  it  becomes  unlawful  or  impossible  as  to  both  parties ;  The  Hoop,  i  C. 
Rob.,  196;  Potts  V.  Bell,  8  T.  R.,  548;  Reid  v.  Hoskins,  26  L.  J.,  Q.  B.,  Si  Aveiy 
V,  Bowden,f^.,  49;  Esposito  v,  Bowden,  27  L.  J.,  Q.  B.,  17.  Where  a  ship  was  chartered 
by  time  until  a  specified  date,  the  charterer  was  held  justified  in  refusing  to  load  unless 
the  master  promised  to  conclude  the  final  voyage  before  the  agreed  date ;  Poland  v. 
The  Maryl.  Coal  Co.,  8  Bened.,  347.  The  N.  Y.  CivU  Code,  s.  839,  p.  257,  thus 
summarizes  various  modes  of  rescinding  a  contract  beyond  these  already  indicated : — 1. 
If  the  consent  of  the  party  rescinding,  or  of  any  person  jointly  contracting  with  him,  was 
given  by  mistake,  or  obtained  through  duress,  menace,  fraud,  or  undue  influence  exercised 
by  or  with  the  connivance  of  the  party  as  to  whom  he  rescinds,  or  of  any  other  party 
to  the  contract  jointly  interested  with  such  part^.  2.  U,  through  the  fiiult  of  the  party 
as  to  whom  he  rescinds,  the  consideration  for  his  obligation  faiU,  in  whole  or  in  part. 
3.  If  such  consideration  becomes  entirely  void  firom  any  cause.  4.  If  such  consideration^ 
before  it  is  rendered  to  him,  fails  in  a  material  respect,  from  any  cause ;  or,  5.  By  consent 
of  all  the  other  parties,  presumably  the  measure  of  damages  for  not  loading  a  cargo 
pursuant  to  a  charter-party  is  the  amount  of  freight  which  the  ship  would  have  earned, 
minus  the  expenses  of  carrying  the  cargo,  and  also  deducting  any  sum  the  ship  has 
actually  earned  during  the  time  covered  by  the  charter ;  but  semMe  the  shipowner  is  not 
bound  to  take  on  board  another  cargo  in  order  to  reduce  the  damage  ;  Smith  v,  M'Guirey 
27  L.  J.,  Ex.,  465 ;  3  H.  &  N.,  554.  The  ordinary  rule  for  the  calculation  of  the 
damages,  in  an  action  against  the  carrier  for  the  non-delivery  of  goods,  is  based  on  the 
value  of  the  goods  at  the  place  of  delivery  at  the  time  when  they  should  have  been 
delivered ;  "  9xAprimA  facie  the  damages  which  actually  result  are  recoverable,  provided 
they  are  such  as  may  fairly  and  reasonablv  be  considered  as  arising  directly  and  natarally, 
that  is  to  sav,  in  the  ordinanr  course  of  things,  from  such  breach  of  contract ;  '*  Home 
V.  The  Midland  Ry.  Co.,  8  L.  R.,  C.  P.,  131,  140,  per  Blackburn,  J.  Interest  is  usually 
allowed  in  case  of  non-deliveiy  from  the  tune  when  the  goods  should  have  been  delivered ; 
Spring  V.  Haskell,  4  Allen,  112 ;  Warden  v,  Greer,  6  Watts,  424;  but  see  Lakeman  v. 
Grinnell,  5  Bosw.,  625;  Armoiy  v.  McGregor,  15  Johns,  24.  As  to  damages  for  a  delay 
in  loading ;  where  a  vessel  was  stated  to  &  Uien  at  Boston,  and  was  to  proceed  then,  to 
Pictou  to  load,  but  was  in  fiict  at  Searsport,  in  Maine,  undergoing  repairs,  it  was  held  that 
the  charterer  had  a  right  to  expect  her  to  proceed  without  any  unreasonaMe  and  unusual 
delay,  '*and  was  also  entitled  to  be  placed  in  as  good  a  condition  as  he  would  have  been 
if  she  had  proceeded  direct  '*  from  Boston,  as  had  been  agreed.  The  court  concluded 
that  if  the  vessel  had  proceeded  without  deviation  to  Pictou,  as  from  Boston,  she  would 
have  arrived  on  the  19th  of  Auc^  instead  of,  as  she  in  fiict  did,  on  the  6th  of  September, 
In  that  event  the  supply  of  cod  for  her  cargo  would  have  been  inadequate  to  load  her 
within  the  lay  days,  and  there  would  then  have  been  a  detention  of  eighteen  days,  for  which 
the  charterer  was  liable.  In  arriving  at  this  conclusion  npon  the  special  terms  of  the 
charter-party,  the  calculation  was  biSed  on  the  number  of  ships  havii^  precedence  in 
loading,  ana  on  the  daihr  supply  of  coal  which  would  have  been  available,  had  the  ship 
arrived  on  the  19th  of  August,  and  then  proceeded  to  load;  Nichols  v.  Tremlett,  t 
Sprague^  361. 
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CHAPTER  XII. 

BILLS  OF  LADING. 

A  Bill  of  Lading  has  been  defined  as  "  the  written  evidence  of  a 
contract^  for  the  carriage  and  delivery  of  goods  sent  by  sea,  for  a 
certain  freight'' ^  The  contract  usually  is,  in  form,  a  promise  by 
the  bailee  to  deliver  in  like  order  and  condition  the  goods  acknow- 
ledged to  have  been  received.  By  delivery  of  the  goods  to  the 
master,  and  his  acknowledgment,  the  master  acquires  a  special 
property  to  support  the  possession  granted  him  by  the  shipper ; 
but  the  general  property  remains  with  the  shipper  until  he  has  dis- 
posed of  it,  by  some  act  sufficient  in  law  to  transfer  the  property.* 
The  indorsement  of  the  b.  of  1.  at  common  law  was  simply 
a  direction,  governing  the  delivery  of  the  goods.  When  the  indorse- 
ment was  in  blank,  the  holder  of  the  bill  of  lading  might  receive 
the  goods,  and  his  receipt  would  discharge  the  master;  but  the 
holder  of  the  b.  of  1.,  if  it  came  into  his  hands  casually,  without 
any  just  title,  acquired  no  property  in  the  goods.'  It  was  said  in 
the  course  of  the  judgment,  which  established  these,  among  other 
legal  propositions,  "A  special  indorsement  defines  the  person 
appointed  to  receive  the  goods  ;  his  receipt  or  order  would,  I 
conceive,  be  a  sufficient  discharge  to  the  shipmaster ;  and,  in  this 
respect,  I  hold  the  bill  of  lading  to  be  assignable.***  Its  indorsement 
in  blank  conveys  to  the  holder  a  right  to  receive  the  goods,  and  to 
discharge  the  carrier  from  his  liability  on  his  undertaking.  In 
effect,  an  indorsement  is  often  an  assignment  of  the  goods  them- 

^  Lickbarrow  v,  Masoo^  i  Bl.,  359,  perLd.  Loughborough.  A  B.  of  L.  is  an  instni* 
ment  in  writing,  signed  by  a  carrier  or  his  agent,  describing  the  freight  (i.^,  the  goods 
represented),  so  as  to  identify  it,  stating  the  name  of  the  consignor,  the  terms  of  the 
contract  for  carriage,  and  agreeing  or  directing  that  the  freight  (il/.,  the  goods)  be 
delivered  to  the  order  or  assigns  of  a  specified  person  at  a  specified  place ;  N.  Y.  Ciril 
Code,  p.  333,  s.  1108. 

»  lickbarrow  V.  Mason,  i  BL,  357,  359;  6  East,  21  ;  i  Sm.  L.  C,  8th  Ed.,  753. 
In  the  usual  form,  **  the  undertaking  is  to  deliver  to  order  or  assigns ; "  Id.  "  When  a  b. 
of  1.  is  made  to  'bearer,'  or  in  equivalent  terms,  a  simple  transfer  thereof  by  delivery 
conveys  the  same  title  as  an  indorsement,"  N.  Y.  Civil  Code,  s.  11 10.  So  even  if  it  be 
drawn  '  to  order '  and  not  indorsed,  if  the  delivery  be  lawful  ;  The  Merchts.'  Bnk.  o£ 
Canada  v.  Union  R.  R.  Co.,  69  N.  Y.  R.,  373  ;  The  City  Bnk.  sr.  The  R.  W.  &  O.  R. 
R.  Co..  44  N.  Y.,  136. 

>  Lickbarrow  v.  Mason,  lb, ;  Pease  v.  Gloahec,  i  L.  R.,  P.  C,  219 ;  Gumey  v. 
Behrend,  3  E.  &  B.,  634 ;  Stollenwerck  v.  Thachcr,  115  Mass.,  224  (Am.),  per  Gray, 
C.J.,  227  ;  I  Beawes,  Lex  Mercat,  6th  Ed.,  196. 

*  LickbatTow  v.  Mason,  /^.,  per  Ld.  Loughborough  ;  Caldwell  v.  Ball,  i  T.  R.,  C05. 
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selves,  and  the  b.  of  1.  thus  becomes  the  symbol  of  the  goods.*  Its 
assignment,  therefore,  differs  from  the  assignment  by  indorsement 
of  a  bill  of  exchange,  which  by  the  custom  of  trade  passes  the  whole 
interest,  and  tu  such  an  extent  that  the  title  of  the  holder  of  a  bill 
for  valuable  consideration,  without  notice,  is  not  affected  even  by 
the  crime  of  the  person  from  whom  he  may  have  received  it. 
A  bill  of  exchange  transfers  the  debt  due  to  another,  and  is  termed 
in  this  sense  a  negotiable  instrument  A  bill  of  lading,  representing, 
as  it  does,  the  goods  themselves,  by  indorsement  assigns  to  the 
holder  or  indorsee  a  right  to  receive  the  goods,  subject  to  the 
right  of  the  unpaid  vendor  to  stop  in  transitu?  A  bill  of  exchange 
passes  the  entire  interest  in  the  debt  to  a  third  party,  when  indorsed 
and  transferred  for  value,  and  is  ordinarily  employed  to  transfer  all 
the  interest  in  a  given  fund  of  money  from  one  person  to  another. 
But  various  rights  of  property  and  various  interests  may  be  created 
by  the  indorsement  and  transfer  of  a  bill  of  lading,  as  varied  by  its 
origin  and  the  intention  of  the  parties,  and  as  being  dependent  on 
the  property  existing  in  the  goods.  As  a  merely  representative 
document,  its  possession  properly  follows  the  transfer  of  the 
interest  in  the  property  in  the  goods,  and  it  has  no  genuine, 
independent  existence  apart  from  its  representative  utility.  Bills 
of  lading  may  be  assigned  for  as  many  different  purposes  as 
goods  may  be  delivered.  Thus,  for  example,  goods  may  be 
shipped — 

1 .  As  the  property  of  the  consignee,  and  the  indorsement  of 
the  bill  of  lading  in  such  case  may  be  by  the  shipper,  as  the 
agent  and  servant  of  the  consignee.^ 

2.  As  the  goods  of  the  consignor,  but  from  the  date  of 
shipment  to  the  order,  and  at  the  risk  of  the  consignee,  the 
indorsement  in  such  case  being  liable  to  be  defeated  by 
stoppage  in  transitu} 

3.  As  the  consignor's  goods,  forwarded  to  the  consignee, 
merely  for  the  purposes  of  sale,  but  remaining  the  consignor's 
property  till  the  sale.* 

Similarly  Bis.  of  L.  may  be  variously  indorsed,  and,  as  instances, 
there  may  be  an — 


order 


^  Newsom  v,  Thornton,  6  East,  41,  per  Ld.  EUenborough ;   Gurney  v,  Behrend, 

E.  &  B.,  622,  634,  per  Ld.  Campbell.    **  A  B.  of  L.  for  the  delivery  of  goods  to  ord 

and  assigns  is  a  negotiable  instrument,  which,  by  indorsement  and  delivery,  passes  the 

property  in  the  goods  to  the  indorsee,  subject  only  to  the  right  of  an  unpaid  vendor  to 

.  stop  them  in  transitu  ;**  Pease  v.  Gloahec,  i  L.  R.,  P.  C,  227,  per  Ld.  Chelmsford,  L.C. 

'  Caldwell  v.  Ball,  I  T.  R.,  205  ;  Wright  v,  Campbell,  4  Burr.,  2,046;  Evans  v. 
Martlet,  i  Ld.  Raym.,  271  ;  Lickbarrow  v.  Mason,  2  T.  R.,  63, 75,  per  BuUer,  J. ;  Pease 
V.  Gloahec,  I  L.  R.,  P.  C,  219;  Schuster  v,  M'Kellar,  7  E.  &  B.,  704;  The  Tigress, 
Br.  &L.,  38;  32  L.  J.,  Ad.  97. 

3  The  Chartered  Bank  of  India  v.  Henderson,  5  L.  R.,  P.  C,  501. 

*  Sheridan  v.  The  New  Quay  Co.,  4  C.  B.  (N.  S.),  618;  Turner  v.  The  Trustees  of 
the  Liveipool  Docks,  6  Ex.,  543 ;  Shepherd  v.  Harrison,  5  L.  R.,  H.  of  L.,  116. 

*  Rodger  w.  The  Comptoir  U'Escompte  de  Paris,  2  L.  R.,  P.  C,  393 ;  Gordon  v. 
Harper,  7  T.  R.,  9. 
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1.  Indorsement  by  the  vendor  to  the  vendee,  the  transfer 
of  the  bill  of  lading  indicating  the  date  of  bargain  and  sale.* 

2.  Indorsement  to  a  factor,  who  is,  or  who  may  not  be,  in- 
trusted with  the  goods  for  the  purposes  of  sale  or  pledge.^ 

3.  Partial  or  qualified  indorsement,'  dependent  on  the  in- 
terest agreed  or  intended  to  be  transferred,  or  conveyed,  in  the 
goods  themselves,  as  "  to  arrive,"  or  f.o.b.,  or  of  goods  in  pawn, 
or  of  goods  bought,  but  not  delivered  or  paid  for.^ 

4.  Indorsements  for  fictitious  purposes,  as  in  times  of  war, 
or  as  controlled  by  other  instruments.* 

Lord  Tenterden,  in  "Abb.  on  Ship."  has  described  the  bill 
of  lading  as  "  a  very  ancient  document ; "  and  to  this  explanation 
may  be  added,  that  it  is  also  an  almost  universal  form  of  receipt 
and  contract  for  the  carriage  and  transmission  of  goods.  It  is  in 
theory  signed  by  the  master,  but  in  practice  the  rule  that  it  should 
be  so  signed,  is  constantly  evaded.  It  is  not  unfrequently  signed 
by  the  clerk  of  the  owner ;  and  the  custom  in  England  and  America, 
of  making  the  receipt  of  the  mate  the  document  of  title  to  the 
goods  until  the  bill  of  lading  is  made  out  and  delivered,  and  of  ex- 
changing the  mate's  receipt  for  the  bill  of  lading,  is  ordinarily 
followed.*  If  such  an  exchange  is  not  made,  the  master  may  be 
made  doubly  liable,  or  otherwise  inconvenienced.  The  fact  that  it' 
purports  to  be  signed  by  the  master  is  sufficient,  as  his  authority  is 
necessarily  implied  when  it  so  professes  to  be  reg^ular  in  form. 
Where  it  was  not  so  signed,  it  was  held  in  an  Am.  case  that  a  docu- 
ment wanting  in  this  essential,  and  which  did  not  profess  to  be 
signed  by  the  master  or  by  his  authority,  was  necessarily  informal 
and  insufficient,  and  also  that  any  document  must  have  all  the 
essential  qualities  of  a  bill  of  lading  to  be  legally  sufficient.'  It  has 
been  defined  as  "  the  written  evidence  of  a  contract  for  the  carriage 
and  delivery  of  goods  sent  by  sea  for  a  certain  freight,"*  and,  as 

*  Fearon  v.  Bowers  (1753),  ^*^^  ^J  I-^*  Loughborough,  in  Lickbarrow  v.  Mason,  1 
BU  364;  The  Tigress,  Br.  &  L.,  38  5  32  L.  J.,  Ad.,  97. 

*  Jewan  v,  Whitworth,  2  L.  R.,  Eq.,  692;  Macnee  v,  Gorst,  4  L.  R.,  Eq.,  315  ; 
Thompson  v.  Fanner,  i  M.  &  M.,  48  ;  Fucntes  v,  Montis,  3  L.  R.,  C.  P.,  268 ;  Patten 
V.Thompson,  5  M.  &  S.,  350. 

'  Barrow  v.  Coles,  3  Camp.,  92. 

*  C^  V.  Shiiter,  i  C.  P.  D.,  47 ;  44  L.  J.,  C.  P.,  161 ;  Gabarron  v.  Kreeft,  10  L.  R. 
Ex.,  274 ;    Thompson  v.  Farmer,  M.  &  M.,  48. 

*  QK  ^*  Shutcr,  ib.;   Lickbarrow  v.  Mason,  2  T.  R.,  63,  72,  per  BuUer,  J. 

*  1  Beawes,  Lex  Mercat.,  6th  Ed.,  197 ;  Schuster  v,  McKellar,  7  E.  &  B.,  704 ; 
Craven  v.  Ryder,  6  Taunt.,  433;  Abb.  on  Ship.,  346  ;  Pars,  on  Ship.,  186 ;  N.  Y.  Civil 
Code,  s.  1 1 14;  Bryaiis  v.  Nix,  4  M.  &  W.,  775;  Evans  v,  Nichol,  3  M.  &  Gr.,  614 ; 
Erichsen  v.  Barkworth,  28  L.  J.,  Ex.,  95  ;  27  id.,  47^  ;  Tindall  f .  Taylor,  24  L  J., 
Q.  B.,  12 ;  4  E.  &  B.,  219  ;  Thompson  v»  Trail,  2  Car.  &  P.,  334 ;  Hathesing  v.  Laing, 

17  Eq»  92. 

'  Covill  V.  Hill,  4  Denio,  323.  It  was  in  the  following  terms :-—"  Ehnira,  July  2nd, 
1842.  Shipped  on  boat  Occidental,  H.  Banks,  capt.,  52,900  ft.  white  pine  boards 
and  plank  for  Albany,'*  signed,  &c. ;  Wolfe  v,  Myers,  3  Sand£,  7;  but  see  Dows 
V.  Perrin,  16  N.  Y.,  325  ;  Dows  v.  Rush,  28  Barb.,  157,  183  ;  The  Sch.  Emma  John- 
soft,  I  Spr.,  5271  Dows  V.  Greene,  16  Barb.,  72;  32  Barb.,  502 ;  24  N.  Y.,  638; 
Coosa  River  St  Co.  v,  Barclay,  30  Ala.,  120. 

^  Lickbarrow  v.  Ma*ott,  i  Bl.,  359,  p.  463*  ««^^-  This  definttion  cannot  be  con- 
sidered exhaustive.     The  title  b.  of  I.  has  been  said  not  to  b*  applicable  to  land  etrrUge 
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the  written  evidence  of  a  contract,  it  must  contain  and  set  forth  the 
essentials  of  that  contract — ^the  consignor  or  shipper,  the  place  at 
which  the  goods  are  to  be  delivered,  and  the  person  to  whom  or  to 
whose  order  they  are  consig^ned.  There  are  ordinarily  three  or  more 
parts  to  the  instrument :  one  of  these  is  usually  sent  by  the  ship 
with  the  goods,  for  delivery  to  the  consignee ;  one  is  given  to  the 
consignor,  to  be  transmitted  by  another  conveyance ;  the  third  is 
retained  by  the  master. 

Inasmuch  as  possession  of  goods  does  not  necessarily  involve 
property,  although  prim&  facie  evidence  of  title,  so  likewise  the 
possession  of  the  bill  of  lading,  its  representative,  may  convey  no 
interest  to  the  holder  beyond  the  prima  facie  right  to  obtain  or 
receive  delivery  of  the  goods  it  represents.  And  because  the 
goods  may  be  merely  in  possession  of  a  bailee  or  agent  on  loan,  or  on 
deposit,  or  for  sale,  or  as  a  bailment  for  carriage  or  transport;  or  as 
having  been  obtained  by  fraud,  or  as  confided  to  a  servant,  factor, 
or  agent,  under  a  trust  or  for  some  particular  or  fiduciary  purpose, 
the  indorsement  of  the  bill  of  lading  may  transfer  the  respective 
interests  of  the  possessor  of  the  goods  to  an  indorsee,  with  similar 
limitations  of  interest  to  those  which  are  involved  in  a  qualified 
possession  of  the  goods.  The  assignee  by  indorsement  of  the 
bill  of  lading  obtains,  ^rjw^/j^i?,  all  the  rights  the  indorsee  could 
give  him,  and,  if  the  goods  are  at  sea,  the  right  to  the  posses- 
sion of  the  goods  when  they  arrive.  He  has  a  good  and  valid 
document  of  title,  and  a  sound  security,  if  he  has  dealt  with  an 
honest  man.^  But  it  is  not  a  negotiable  instrument  in  the  sense 
that  a  bill  of  exchange  is  so,  but  is  assigrnable,  and  passes  at 
common  law,  and  apart  from  the  statute,  such  right,  and  no  better, 
that  the  person  assigning  it,  possessed.  But  the  vendee  of  goods  may 
by  the  assignment  of  the  bill  of  lading  to  a  bona  fide  transferree, 
for  value,  defeat  the  vendor's  right  to  stop  the  goods  in  transitu^  in 
case  of  the  vendee's  insolvency,  and  thus  defeat  the  right  to 
arrest  them  which  the  unpaid  vendor  would  otherwise  possess.*  The 
assignment,  it  was  formerly  supposed,  must  be  bon&  fide^  as  well 
as  the  receipt  by  the  transferee.' 

or  inland  navigation ;  Bi^rans  v.  Nix,  4  M.  &  W.,  775.  -But  there  is  no  such  limitation 
on  its  use  in  Am.;  Dows  ».  Perrin,  16  N.  Y.,  328 ;  Dows  v.  Greene,  32  Barb.,  502 ;  24 
N.  Y.,  638 ;  Dows  v.  Rush,  28  Barb.,  157,  and  cases  in  n.  4.  A  clean  bill  of  lading,  it 
was  incidentally  suggested  in  Kiichner  v.  Venus,  12  Moo.  P.  C.  C,  393,  per  Ld. 
Kingsdown,  was  a  b.  of  1.  which  made  the  goods  deliverable  free  of  firekht. 

"Wright  V,  Campbell,  4  Burr.,  2051 5  Foster  ».  Colby,  28  L.  J.,  Ex.,  81,  86 j 
Cnming  v.  Brown,  infra;  Meyerstetn  v.  Barber,  4  L.  R.,  H.  of  L.,  317;  2  L.  R., 
C.  P.,  38,  661 ;  The  Sch.  Mary  Ann  Guest,  Olcott,  Ad.,  498.  All  the  title  to  the  freight 
(▼is.,  the  goods,  s.  1098),  which  the  first  holder  of  a  bill  of  lading  had  when  he  received  it, 
passes  to  evcary  subsequent  indorsee  thereof  in  good  faith  and  for  value,  in  the  ordinary 
course  of  business,  with  lilce  effect,  and  in  like  manner,  as  in  the  case  of  a  bill  of 
exchange;  N.  V.  Civil  Code,  s.  1109. 

>  Pease  v,  Gloahec,  1  L.  R.,  P.  C,  219. 

*  Cuming  v.  Brown,  9  East,  506,  514,  516,  per  Ld.  Ellenborough.  Before  the  Bis. 
of  Lading  Act,  a  subsequent  bond  fide  tiansferee  could  not,  where  the  b.  of  L  had  been 
stolen,  or  obtained  without  authority  by  the  transferror,  make  title  as  against  the  shipper 
of  the  goods ;  Gumey  v.  Behrend,  3  £L  &  B.,  622,  634 ;  per  Ld.  Campbell,  L.C.J. : 
but  tee,  on  this,  Pease  v,  Gloahec,  d^  sup. 
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The  bill  of  lading  is  not  merely  the  evidence  of  a  contract  of 
carriage  by  sea ;  it  is  in  form  an  absolute  acknowledgment  of  the 
receipt  of  goods,  and  a  promise  in  terms  to  safely  deliver  the  specific 
articles  actually  received.  It  usually  states  also  the  name  of  the 
shipper,  the  rate  at  which  the  goods  are  to  be  carried,  the  persons  to 
whom  they  are  deliverable,  and  the  place  of  delivery.  By  statute  law,* 
the  interest  which  the  first  holder  of  the  bill  of  lading  possesses  in  the 
goods  it  represents,  passes  to  each  successive  indorsee  in  good  faith 
and  for  value,  in  the  same  manner  as  it  passes  by  indorsement  of  a 
bill  of  exchange.  It  is  thus  negotiable,  when  so  passed.  If  made  to 
bearer,  it  is,  in  like  manner  as  a  cheque  or  bill  of  exchange,  trails- 
ferrable  by  delivery  without  indorsement.  As  a  consequence,  the 
master  of  the  ship,  who  delivers  the  cargo  in  good  faith  to  the  holder 
of  the  bill  of  lading,  properly  indorsed,  or  in  favour  of  bearer,  is  dis- 
charged from  further  liability  upon  a  delivery,  according  to  the  terms 
of  the  bill  of  lading  ;  ^  and  where  a  charter-party  contained  other 
terms  of  freight  not  disclosed  by  the  bill  of  lading,  it  was  held 
that,  though  this  stipulation  would  have  been  binding  on  the  char- 
terer or  his  agents,  it  would  not  be  binding  on  the  indorsee  of  a 
bill  of  lading  for  valuable  consideration,  to  whom,  without  notice  of 
these  terms,  it  had  been  assigned.  The  indorsee  of  the  bill  of 
lading  was  only  liable  on  the  terms  of  contract,  of  which  he  had 
notice,  and  "very  strong  words"  of  incorporation  or  of  notice,  it  was 
said,  would  be  requisite  to  charge  him.'  The  indorsee  for  value 
and  in  good  faith,  on  payment  of  the  bill  of  lading  freight,  is  not 
affected  by  the  greater  liability  of  his  indorser,  if  it  exist.* 

There  are  certain  terms  in  every  bill  of  lading  which  may  be 
considered  absolute,  and  which  cannot  be  varied  or  explained  by 
parol  testimony ;  *  certain  other  terms  or  representations  being 
subject  to  parol  testimony  to  explain  their  tenour  as  being  am- 
biguous, or  indefinite,  or  uncertain,  or  as  containing  a  declaration, 
which  in  the  very  nature  of  things  can  only  be  considered  proxi- 


»  18  &  19  Vic,  c  in;  Fosters.  Colby,  28  L.  J.,  Ex.,  81 ;  3  H.  &  N.,  705  ; 
I  Beawes,  Lex  Mercat.,  6th  Ed.,  196. 

*  MeyersteiD  v.  Barber,  4  L.  R.,  H.  of  L.,  317 ;  Glyn,  Milk  &  Co.  v.  E.  &  W. 
India  Dock  Co.,  see  addenda  ;  The  Tigress,  Br.  &  L.,  38 ;  Foster  v.  Colby,  28  L.  J., 
Ex.,  81 ;  Pearson  v,  G5schen,  33  L.  J.,  C.  P.,  265 ;  17  C.  B.  (N.  S.),  35a ;  N.  Y. 
Civil  Cede,  s.  1113.  As  to  the  ingredients  of  form  that  have  been  considered  necessary, 
see  CoTill  v.  Hill,  4  Denio,  323  (Ani.) ;  The  Skylark,  i  Brown,  Ad.,  361 ;  The  Thomas 
P.  Thorn,  8  Bened.  C.  C,  3. 

*  Fry  V.  Chart.  &  Merc.  Bnk.  of  India,  i  L.  R.,  C.  P.,  689, 693,  per  M.  Smith,  T. 
Chappel  V.  Comfort,  31  L.  J.,  C.  P.j^8  ;  10  C.  B.  (N.  S,),  802  ;  Wegener  v.  Smith, 
24  L.  J.,  C.  P.,  25  ;  15  C.  B.,  285.  The  rule  is  now  modified,  and  by  usage  very  sl^ht 
terms  of  incorporation,  or  of  notice,  are  deemed  sufficient  to  fix  an  indorsee  with  the 
terms  of  the  cheurter-party ;  seeM*Leanv.  Fleming,  2  L.  R.,  H.  of  L.  Sc,  128,  and 
cases  cited  p.  438,  ante. 

*  Fry  V.  The  Chart.  &  Merc.  Bnk.  of  India,  ib,  sup,  ;  The  Norway,  3  N.  R.,  612 ;  Br. 
&  L.  226 ;  Russell  v.  Niemann,  34  L.  J.,  C.  P.,  10;  17  C.  B.  (N.  S.),  163 ;  Cawthrcm 
V.  Trickett,  15  C.  B.  (N.  S.),  754  ;  Sanders  v.  Vanzellar,  4  Q.  B.,  260,  295. 

*  18  &  19  Vic.,  c  III ;  Sancfersonv.  Busher,  4 Camp.,  54,  n. ;  Magalhaens  v.  Busher, 
Id.  ;  Ellis  V,  Willard,  9  N.  Y.,  529 ;  Rowley  v.  Bigclow,  12  Pick.,  307 ;  The  Idaho,  3 
Otto,  575 ;  The  Thames,  14  Wafi,  98,  107 ;  The  Ddaware,  id.^  579. 
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mately,  or  by  presumption,  accurate.*  The  same  instrument  may 
thus  as  to  some  of  its  provisions  operate  as  an  estoppel,  both  at 
common  law  and  by  statute,  and,  as  to  others,  be  capable  of  expla- 
nation.2 

Thus  evidence  of  custom  has  been  refused,  the  purport  of  which 
was  to  show  that  the  goods  might  be  delivered  short  of  their  des- 
tination, viz.,  at  a  point  in  a  river,  beyond  which  it  was  ordinarily 
unsafe  to  proceed,  and  where  they  would  be  landed  and  warehoused, 
and  that  this  was  a  usual  delivery  by  the  custom  ;  *  and  also,  that 
delivery  was  impracticable  from  want  of  depth  of  water ;  and  the 
evidence  tendered  to  prove  the  representation  made  by  the  con- 
signor of  goods  as  to  the  depth  of  the  water  at  the  place  of  landing 
named  in  the  bill  of  lading  was  rejected,  as  it  was  ruled  that  the 
promise  of  delivery  contained  in  the  instrument  could  not  be 
modified  or  altered  by  parol.^  And  similar  evidence  was  refused 
when  it  was  offered  to  show,  that  shippers  of  gold  dust  from  San 
Francisco  to  New  York  assumed  the  risk  attending  the  land  carriage 
across  the  isthmus  of  Panama.^  And  where  the  bill  of  lading  was 
silent  as  to  which  of  two  routes  the  goods  would  be  conveyed  by, 
evidence  was  considered  inadmissible,  which  was  to  point  out 
which  of  the  two  routes  had  been  previously  agreed  upon,  thereby 
adding  a  term.*  Nor  could  the  place  of  destination,  nor  the  name 
of  the  consignee  be  altered  by  parol,  from  that  which  is  expressed 
on  its  face,  though  evidence  might  be  admitted  to  show  that  the 
indorsee  named,  was  in  fact  only  an  agent,  and  was  not  a  principal' 
And  it  has  been  refused  when  offered  to  show  that  an  agreement 
had  been  made  that  the  vessel  should  deviate,*  and  that  a  specific 
route  had  been  determined  on,  the  termini  only  l>eing  expressed  ;  • 
or  to  establish  a  usage  to  exonerate  the  carriers  of  goods  from  the 
consequences  of  their  own  negligence  resulting  in  damage.*® 

On  the  words,  "  by  the  ship  Jane,  bound  for  London  with  con- 
voy," Gibbs,  C.J.,  held  that  this  representation  was  an  absolute 

^  Bates  V,  Todd,  i  M.  &  R.,  io6 ;  Berkley  v.  Wakling.  7  A.  ft  £.,  29 ;  Gibson  sz. 
Sturge,  10  Ex.,  622;  Blanchet  v.  Poweirs  Llantivit  Collieries  Co.,  9  L.  R.,  Ex.,  74; 
Brown  v.  Powell  Duffryn  St.  Coal  Co.,  10  L.  R.,  C.  P.,  562  ;  M'Lean  v,  Flaning,  2, 
H.  of  L.  Sc,  128  ;  Sears  v,  Wingate,  85  Mass.,  103 ;  O'Brien  v.  Gilchrist,  34  Me,  554  ; 
Meyer  v.  Peck,  28  N.  Y.,  590  ;  Bailey  v.  The  Hudson  River  Ry.  Co.,  49  N.  Y.,  77. 

'  Rinqnist  v.  Ditchell,  3  Esp.,  54  ;  Sanderson  v,  Busher,  4  Camp.,  54,  n.  ;  Magalhaens 
t'.  Busher,  iV/.;  Mitchel  r.  Ede,  3  P.  &  D.,  513 ;  The  Reeside,  2  Sumn.,  567;  Relyca  v> 
N^whaven  Rolling  Mill  Co.,  42  Conn.,  579 ;  McGovem  v,  Heissenbmtel,  8  Bened.,  46. 
As  a  receipt  it  may  be  explained,  but  as  a  contract  it  cannot ;  The  Lady  Franklin,  8 
Wall.,  325,  and  p.  469,  n.  ^^anle  ;  see,  as  to  estoppel  by  recitals  in  deed,  Exp.  Morgan, 
2  Ch.  D.,  72,  89;  Gwyn  v,  Neath  Canal  Nav.  Co.,  %  L.  R.,  Ex.,  209;  Veale  r. 
Warner,  2  Wms.  Sauna.,  325a ;  Carpenter  v,  Buller,  8  M.  &  W.,  209,  212 ;  &  see  pp. 
290U  n.  3;  &  404,  n.  4,  ante, 
:   '  Coxz*.  Peterson,  30  Alab.  (Am.),  608.  *  Shawv.  Gardner,  13  Gray,  488L 

.   *  Simmons  v.  Law,  8  Bosw.,  213 ;  and  see  Sayward  v,  Stevens,  3  Gray,  97. 

•  White  z/.  Van  Kirk,  25  Barb.,  16;  Brittan  v.  Bamaby,  21  How.,  527;  Jones  r. 
HoTt.,  23  Conn.,  IW.  '  Wolfe  v.  Myers,  3  Sandf.,  7. 

^  Cho.uteaux  V.  Leech,  18  Penn.,  224;  May  v.  Babcock,  4  Ohio,  33^ 

»  White  V,  Van  Kirk,  25  Barb.,  16 ;  Mc  Govern  v.  Heissenbuttel,  8  Bened.  C.  C, 
46;  but  see  Lowry  v.  Russell,  8  Pick.,  360,  contra;  Knox  v.  The  Nlnetta,  Crabbe,  534- 

'°  The  Schooner  Reeside,  2  Sumn.,  567 ;  see  also  Analysis  of  B.  of  L.,  "  D^vcxy," 
posL 
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undertaking  in  the  nature  of  a  condition  precedent  or  warranty,  an4 
could  not  be  explained  away  by  parol ;  that  the  ship  was  bound  to 
sail  as  described,  and  that  evidence  of  the  state  of  the  weather  was 
inadmissible,  and  was  no  excuse,  even  if  "  every  practicable  exer- 
tion "  had  been  made  to  comply  with  the  condition,  and  that  the 
exception  by  proviso,  "  accident  of  navigation,"  was  no  defence,  as 
this  was  not  such  an  accident.*  But  it  would  have  been  otherwise, 
had  the  shipper  himself  caused  the  loss  of  convoy  by  delay  on  his 
part,  as  he  could  not  then  have  recovered.^ 

Evidence  has  been  admitted,  on  the  other  hand,  to  show  that  by 
usage  of  trade,  or  by  consent  of  the  parties,  a  deviation  in  the  voyage 
has  been  agreed  on,  as  the  bill  of  lading  does  not  in  terms  promise  or 
insist  on  a  direct  voyage,  but  a  carriage  between  the  respective  termini 
without  an  unreasonable  delay ; '  though  it  might  be  otherwise  on  a 
known  or  mail  route,  with  goods  of  a  perishable  kind.  And  evidence 
has  been  admitted  to  show  an  "  express  contract"  to  proceed  without 
deviation,  as  this  did  not  contradict  the  bill  of  lading ;  ^  and  that  a 
different  rate  of  freight  than  that  which  was  expressed  in  the  bill 
of  lading  had  been  agreed  on,  and  was  the  proper  and  reasonable 
freight,  the  shipper  having  agreed  with  the  master  at  a  non- 
remunerative  rate,  and  which  it  was  not  within  his  province  to 
accept*  And  evidence  has  been  also  allowed  to  prove  that  a 
printed  clause,  which  limited  the  liability  of  the  carrier,  had  been 
left  in  by  mistake,  and  ought  to  have  been  expunged.*  And  various 
phrases  have  been  explained  by  parol  testimony  in  English  cases, 
as  the  words  "  forthwith,"  "^  "  to  arrive," » "  more  or  less,"  »  "  about,"  *<> 
"  free  on  board,"  "  "  as  required."  *^  And  in  America,  although  it 
|ias  been  held  that  the  operative  and  contracting  part  of  a  bill  of 

'  Sanderson  v,  Busher,  4  Camp,  ^4  n.  ;  Rinquist  v.  Ditchell,  3  Esp. ,  54 ;  Abb.  on  Ship. , 
08 ;  Gibbs,  C.J.,  explained,  in  Sanderson  v,  Busher,  that  there  was  not,  as  had  been  sap- 
^osed,  an  express  warranty  in  Rinquist  v,  Ditchell,  the  broker  having  merely  inserted  a 
dause  in  the  advertisement  purporting  that  the  ship  would  sail  widi  convoy,  and  that  Ld. 
ICenyon  nevertheless  held  the  owners  liable,  although  it  was  not  proved  that  they  had 
assented  to  its  insertion  or  authorised  it. 

'  Magalhaens  v,  Busher,  4  Camp.,  $4. 

•  "A  direct  voyage  is  prUnd  facie  intended."  Lowiy  v.  Russell,  8  Pick.,  360;  but 
see  McGovem  v,  Heissenbuttel,  8  Bened.,  46,  **  as  to  shipper's  reconsignment  option." 

*  Knox  V,  The  Ninetta,  Crabbe,  534;  The  Thos.  P.  Thorn,  8  Bened.  C.C,  3. 

•  Barnard  v,  Wheeler,  24  Me,,  412. 

*  Cbonteaux  v.  Leech,  18  Penn.,  224. 

'  Roberts  v,  Brett,  11  H.  of  L.,  337;  34  L.  J.,  C.  P.,  241;  Staunton  v.  Wood, 
16  Q.  B.,  638. 

»  Boyd  V,  SifiTkin,  2  Camp.,  326 ;  Idle  v,  Thornton,  3  Camp. ,  274  \  Lovatt  v. 
Hamilton,  5  M.  &  W.,  639;  Johnson  v,  Macdonald,  9  M.  &  W.,  600  ;  Alewyn  v.  Pryor, 
Ry.  &  M.,  406 ;  HasUe  v.  Couturier,  9  Ex.,  102  ;  Gorrissen  v,  Perrin,  27  L.  J.,  C.  P., 
^9  ;  2  C.  B.  (N.  S.),  681 ;  Fischel  v.  Scott,  15  C.  B.,  69;  Benj.  on  Sale,  2nd  ed., 
470;  Smith  V,  Myers,  7  L.  R.,  Q.  B.,  139 ;  5  iV.,  429 ;  Simond  v,  Braddon,  26  L.  J., 
C.  P.,  198 ;  Az^mar  v,  Casella,  2  L.  R.,  C.  P.,  431,  677. 

»  Benj.  on  Sale,  2nd  ed.,  569 ;  Brawlw  v,  U.  S.,  6  Otto,  i68>  see  p.  372,  anU. 
*•  Moore  v,  Campbell,  10  Ex.,  323  ;  Bradley  v.  U.  S.,  ib,  sup, ;  Morris  v.  Levison, 
I  C.  P.  D.,  155. 

^*  Cowasjce  v.  Thompson,  S  Moa  P.  C.  C,  165 ;  Hastic  v.  Couturier,  «J.  sufi.  : 
Johnson  v.  Usbbme,  3  P.  &  D.,  238 ;  Browne  v.  Hafe,  3  H.  &  N.,  484 ;  4  ^.,  ^^  ; 
MizabiU  v.  Ottoman  Bank,  47  L.  J.,  C.  A.,  418 ;  3  Ex.  D.,  164. 
" '  " '  JoneJB  V.  Gibbons,  8  Ex.,  920.   "  Directly,"  see  Duncan  v-  Tophana,  8  C.  B.,  izy 
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lading  could  not  be  varied  by  parol,  it  has  been  conceded  that  some 
of  its  terms  may  be  waived,^  and  that,  so  far  as  it  is  a  receipt  only, 
it  may  be  contradicted  by  parol ;  and  that  an  unnamed  principal 
may  be  also  charged  by  evidence  aliunde,  though  such  evidence 
would  not  be  admissible  to  discharge  a  signatory  to  the  document^ 
The  statement  of  the  weight,  quantity,  or  condition  of  the  goods 
received  on  board,  is  also  open  to  parol  testimony  and  explanation.' 
The  statements, "  shipped  in  good  condition,"  or  "  in  good  order,"  or 
**  well  conditioned,"  are  in  their  nature  ambiguous.  The  representa- 
tion of  quantity,  before  the  Billsof  Lading  Act,  limited  as  it  crftenfSjby 
the  explanation,  "  quality  and  quantity  unknown,"  did  not  operate 
as  an  estoppel ;  nor  does  it  seem  to  do  so  even  under  this  Act, 
except  as  against  the  person  signing,  or  his  agent,  even  in  an  action 
for  non-delivery,  where  the  weight  is  material  and  has  been  in  some 
sort  ascertained  or  agreed.*  And  it  is  competent  for  the  master 
who  has  agreed  to  carry  a  cargo  for  a  lump  freight  to  show  that  the 
weight  specified  in  the  bill  of  lading  exceeded  the  quantity  given  to 
him  to  carry.  If  he  has  carried  all  that  is  delivered  to  him  in  fact, 
he  has  peiformed  his  contract,  and  is  entitled  to  the  agreed  pay- 
ment. If  the  bill  of  lading  specifies  so  many  distinct  articles,  it 
might  under  certain  conditions  act  as  an  estoppel  in  the  hands  of  a 
bond  fide  indorsee  for  value,  as  against  his  indorser,  and  also  as 
against  the  shipowner  and  master  by  the  statute,  though  only 
primd  facie  evidence  in  the  hands  of  the  shipper,  or  his  agent  or 
consignee.* 

Under  ordinary  circumstances,  the  contract  of  carriage  being 
merely  between  two  given  termini,  often  "  with  liberty  to  call  or 
touch  at  intermediate  ports,"  there  is  no  obligation  on  the  owner  to 
take  a  specific  route.*  Where  he  has  engaged  to  follow  a  specific 
route,  or  engages  that  the  contract  shall  be  performed  in  a  certain 
manner,  as  by  steamship  or  rail,  the  courts  would  most  probably 
follow  or  act  in  accord  with  the  American  cases,  and  resist  any 
actual  deviation  or  infringement  of  the  agreement  as  a  breach  of 

>  Higgms  V.  The  U.  St  MaU  S.  S.  Co.,  3  Bl.,  282 ;  Goodrijch  r.  Norris,  Abb., 
Ad.  Rep.,  196,  &  n.  6,  tJ0o ;  The  Reeside,  2  Somn.,  567  ;  i  GreenL  cm  Evid^  s.  305. 

*  Bafley  v.  The  Hudson  River  Ry.  Co.,  49  N.  Y.  R.,  77;  Knox  r.  The  Ifinetta, 
Crabbe,  543;  ShiflF  v,  N.  Y.  C.  R.  Co.,  23  Hun.,  278 ;  I  Pars,  on  Cont.,  p.  55  ;  and 
see  rule  18,  p.  259  &  p.  259,  anU, 

s  Hall  V.  The  Ship  Chieftain,  9  La.,  318;  Ellis  v.  Willard,  5  Seld.,  529;  Benjamin 
V,  Sinclair,  I  Bailey,  174;  Tarbox  v.  £ast.  Steamb.  Co.,  50  Me.,  339 ;  Vaugfaan  9. 630 
Casks  of  Sheny,  7  Bened.,  506 ;  White  v.  Van  Kirk,  25  Barb.,  16 ;  The  Tan  Ba^  Case 
I  Brown  Ad.,  151  ;   Nelson  v,  Nat.  St.  S.  Co.,  8  Bened.,  491 ;    and  cases  in  next  note. 

*  Blanchet  v,  Powell's  Llantivit  Collieries  Co.,  9  L.  R.,  Ex.,  74 ;  Brown  v.  Tbe 
Powell  Duff.  St  CI.  Co.,  10  L.  R.,  C.  P.,  562;  M'Lean  v,  Fl«ning,  2  H.  of  L.,  Sc. 
128 ;  Tessel  v.  Bath,  2  L.  R.,  Ex.,  267  ;  Grant  v.  Norway,  20  L.  J.,  C.  P.,  93  ;  10  C  B., 
665 ;  '^weight,  value,  and  contents  unknown ; "  Lebeau  v.  The  Gen.  St.  Navig.  Co^ 
8  L  R. ,  C.  P.,  88 ;  White  v.  Van  Kirk,  25  Barb.,  16  ;  Nelson  v.  Lawrence,  see  ASiemdm. 

»  Meyer  v.  Dresser,  33  L.  T.,  C.  P.,  289 ;  16  C.  B.  (N.  S.).  646 ;  TuDy  r.  Teny, 
8  L.  R.,  C.  P.,  679,  682,  per  Honyman,  J. ;  Relyea  v.  The  New  Haven  RcOling  MiUs 
Co.,  42  Conn.,  579 ;  Sears  r.  Win^ate,  3  Allen,  103 ;  Bradstreet  t^.  Heran,  2  Bl.  C.  C, 
116. 

*  White  V,  Van  Kirk,  25  Barb.,  16 ;  Brittan  v,  Bamaby,  21  How.,  527 ;  The  Ree- 
side, 2Sumn.,  56;  Jones  v.  Hoyt,  23  Conn.,  157. 
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duty.^  Whether  parol  evidence  would  be  always  admissible  to 
justify  a  deviation  or  unnecessary  delay  would  seem  to  be  doubtful. 
Thus  where  there  is  an  express  or  unqualified  promise  to  carry  by  a 
particular  route  or  in  some  specified  manner,  it  is  binding;  and  if  the 
carrier  varies  the  route,  or  attempts  to  carry  in  some  other  manner, 
he  becomes  liable  as  a  common  carrier,  and  can  no  longer  claim  the 
protection  of  various  exceptions  in  his  contract  which  he  may  have 
made  or  introduced  for  his  own  benefit*  The  carrier,  by  bill  of 
lading,  having  declared  the  terms  on  which  he  professes  to  carry, 
and  the  shipper  having  assented,  or  not  dissented,  the  common  law 
contract  has  been  modified  by  the  consent  of  the  parties.'  But  the 
carrier  cannot  release  himself  from  all  liability  by  "  accepting  no 
liability."  *  But  if  he  has  modified  it  by  reasonable  terms  or  caution, 
and  then  wilfully  broken  such  modified  contract  of  carriage,  by 
improperly  carrying  beyond  the  proper  termini,  or  by  deviation 
from  the  proper  route,  amounting  to  misfeasance,  or  by  a  different 
route,  he  carries  as  a  common  carrier,  and  without  the  protection  of 
his  express  contract.*  Under  the  Railway  TraflSc  Act  •  a  special 
condition  annexed  to  the  contract  of  carriage,  that  the  company 
would  not  be  liable  for  damage,  "  however  occasioned,"  was  held  to 
be  unreasonable.''  And  a  condition  that  goods  would  not  be  for- 
warded (of  a  valuable  kind),  unless  declared  and  insured  "  according 
to  their  value,"  was  considered  neither  just  nor  reasonable.*  And 
generally  a  loss  caused  by  negligence  is  not  covered  by  the  ordinary 
perils  excepted,  nor  by  terms  short  of  those  specifically  directed  to  the 
negligence  imputed  ;  •  but  such  terms  may  shift  the  onus  of  proof, 

»  Fraser  r.  The  Telt.  Const.  Co.,  7  L.  R.,  Q.  B.,  566;  Scaramanga  v.  Stamp, 
4  C.  P.  D.,  316 ;  5  f^.,  see  Addenda  ;  Davis  v.  Garrett,  6  Bing.,  716;  The  Brig  Cora, 
a  Wash.  C.  C,  80;  Lowry  v.  Russell,  8  Pick.,  360 ;  Cox  v.  Peterson,  30  Alab.,  608. 

*  Fraser  v.  The  Telegraph  Const.  Co.,  ib,  sup, ;  Maghee  v.  The  Camden  & 
Amboy  R.  Co.,  45  N.  Y.,  514,  522 ;  Johnson  v.  N.  Y.  Central  Rl  Co.,  33  N.  Y.,  610 ; 
Dunseth  v.  Wade,  2  Scam.,  284 ;  Hastings  v.  Pepper,  11  Pick.,  41 ;  Sleat  v.  Fagg,  5  B. 


&  A.,  342,  348,  per  Bayley.  J. ;  Gamett  v.  Willan,  5  B.  &  A.,  53. 
»  Wyld  V.  Pickford,  8  M.  &  W.,  443  ;  Phillips  v,  Edwards,  3  H. 
Ex.,  52 ;  Zunz  v.  S.  E.  Rl.  Co.,  4  L.  R.,  Q.  B.,  539,  544 ;  P.  &  O.  St.  Navig.  Co.  'v. 


443  ;  Phillips  V,  Edwards,  3  H.  &  N.,813  ;  28  L.  J., 


Shand,  3  Moo.  P.  C.  C.  (N.  S.),  272 ;  Taubman  v.  The  Pacific  St  Navi.  Co.,  26  L.  T. 
(N.  S.),  704;  The  Daero,  2  L.  R.,  A.  &  E.,  393 ;  PhilHpsr.  Clark,  26  L.  J.,  C.  P.,  168. 

*  Martin  9.  Gt.  Ind.  Renin.  Ry.  Co.,  3  L.  R.,  Ex.,  9;  and  see  n.  3,  supra^  and 
n.  9,  injr, 

^  Gamett  V.  Willan,  5  B.  &  A.,  53,  and  cases  cited,  nn.  2  &  3,  supra;  sed quare^ 
Morritt  V.  N.  E.  Rl.  Co.,  i  Q.  B.  D.,  302,  C.  A.,  in  which  it  was  decided  that  the  pro* 
tection  of  the  Carriers'  Act  extended  beyond  the  agreed  destination  of  the  goods. 

*  17  &  18  Vict  I  c  31,  f.  7,  which  makes  a  carrier  liable  for  negligence,  notwithstanding 
conditions  to  the  contrary ;  Moore  v.  Harris,  i  App.  C,  318  ;  D'Arc  v.  L.  &  N.  W.  Ry.  Co., 
9  L.  R.,  C.  P.,  325 ;  Moore  v.  The  Midland  Ry.  Co.,  8  L.  R.,  C.  L.  (Ir.),  232,  9  ib., 
20 ;  Doolan  v.  The  Midhmd  Ry.  Co.,  2  App.  C,  792 ;  Cohen  v.  S.  E.  Ry.  Co.,  2  Ex. 
D.,253;  lid.,  217. 

'  M'Manus  v.  L.  &  Y.  Rl.  C,  4  H.  &  N.,  327  ;  28  L.  J.,  Ex.,  353 ;  M'Cancev. 
L.  &  N.  W.  RL  Co.,  31  L.  J.,  Ex.,  65 ;  34  L.  J.,  Ex.,  39;  3  H.  &  C,  343. 

•  Peek  V.  N.  Suffordshire  Rl.  Co.,  32  L.  J.,  Q.  B.,  241 ;  10  H.  of  L.  C,  473 ; 
Doolan  v.  The  Midland  Ry.  Co.,  Ib.  sup. 

•  PhilUps  V.  Clark,  26  L.  J.,  C.  P.,  168  ;  Grill  v.  Gen.  Iron  Screw  Collieiy  Co.,  3 
L.  R.,  C.  P.,  476 ;  Czech  v.  Gen.  St  Navig.  Co.,  3  L.  R.,  C.  P.,  14;  Leuwt/.  Dudgeon, 
/d.j  17,  n. ;  Tbe  Helene,  Br.  &  L.,415,  429;  Notara  v.  Henderson,  V  L.  R.,  Q.  B.,  225, 
33^ ;  Doolan  v.  The  Midland  Ry.  Co.,  2  App.  C,  792 ;  Marten  v.  The  Gt.  Ind.  P.  Ry. 
Co.,  3  L.  R.,  Ex.,  9  ;  Hayn  v,  Culliford,  3  C.  P.  D.,  41a 
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as  already  pointed  out ;  as  where  goods  have  been  lost  by  stranding, 
or  sale  in  consequence  thereof,  or  a  sea  peril,  the  plaintiff  may 
recover  against  the  shipowner  by  showing  that  the  stranding  was 
not  caused  by  a  sea  peril,  but  by  negligence.^  But  the  language  in 
which  the  terms  must  be  expressed  must  be  clear  and  unambiguous 
and  a  proviso  against  a  loss  by  "  thieves,"  or  "  any  damage  which 
could  be  covered  by  insurance,"  was  held,  not  to  extend  tq  an 
abstraction  of  the  goods  which  may  have  been  made  by  some,  of 
the  crew,  and  which  was  not  shown  to  be  a  theft  by  persons  external 
to  the  ship,  and  it  was  also  decided  that  the  burden  of  proof  w^ 
not  shifted  in  such  a  case.^  And  there  is  an  implied  warranty  of 
seaworthiness  in  every  contract  for  the  carriage  of  goods  by  sea, 
which  cannot  be  disposed  or  got  rid  of,  by  general  declarations  in  4 
bill  of  lading.'  But  the  carrier's  promise  to  deliver  is  only  absolute 
when  not  hindered  or  prevented  by  the  acts  of  the  shipper  or  bis 
agent  or  representative,  and  is  subject  to  the  exceptions  contained 
in  the  document  itself,  or  incorporated  therein  by  the  law,  as,  in  the 
1st  case,  by  destruction  of  the  subject-matter  of  the  contract,  by  the 
death  of  living  animals,  or  loss  by  their  inherent  yice,  or  spon- 
taneous fermentation  or  combustion  ;  2nd,  by  the  excepted  perils  ; 
3rd,  by  the  shipper's  or  consignee's  refusal  to  accept,  or  exonera- 
tion and  discharge. 

By  the  common  law,  the  acceptance  of  goods  under  a  bill  pf 
lading  was  evidence  whence  a  jury  might  infer  a  contract  to  pay 
freight*  The  consignor  always  remains  liable,*  but  the  acceptance 
of  the  goods  might  create  a  fresh  contract ;  and  by  the  Bills  of 
Lading  Act  any  indorsee  or  assignee,  no  matter  how  remote,  who 
receives  the  cargo  and  obtains  the  property  therein,  is  liable  for  the 
freight,  and  the  indorser,  by  transferring  the  bill  of  lading,  may  also 
by  notice  dispose  of  his  interest  in  the  goods,  and  of  the  rights  and 
liabilities  which  attach  to  their  possession,  or  which  may  accrue  there- 
under.® The  person  who  receives  and  holds  the  goods  in  his  own  right 

^  The  Norway,  Br.  &  L.,  404 ;  The  Helene,  i  L.  R.,  P.  C,  231 ;  Br.  8l  L.,  415,  4^9  i 
The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106  ;  The  Nepbter,  id.,  375,  380;  Penins.  &  O. 
St,  Navig.  Co.  V,  Shand,  3  Moo.  P.  C.  C.  (N.  S.),  272  ;  but  see  Phillips  v.  Edwards,  3 
H.  &  N.,  813  ;  The  Peter  der  Grosse,  I  P.  D.,  414  ;  Abb.  on  Ship.,  256 ;  Thoma«  v. 
Ship  **  Morning  Glory,"  13  La.  Ann.,  269 ;  The  Brig  "  May  Queen,*'  t  Newb.,  Ad.,  464  ; 
Nelson  v,  Nat.  St.  S.  Co.,  7  Bened.,  340 ;  The  Penere,  8  Bened.,  301 ;  and  cases  cited, 
p.  404,  anti, 

2  Taylor  v.  The  L'pool  &  G.  W.  St.  Co.,  9  L.  R.,  Q.  B.,  546. 

'  Steel  V.  State  Line  S.,  3  App.  C,  72,  and  cases  cited  p.  339  et  sea.,  anU, 

*  Sanders  v.  Vanzellar,  4  Q.  B.,  260;  2  Ga.  &  D.,  244  ;  Roberts  ».  Holt,  -2  Shower, 
443  ;  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  25  ;  15  C.  B.,  285  ;  Zwilchenbart  v.  I^enderi 
ton,  9  Ex.,  722 ;  Young  v.  Moeller,  5  E.  &  B.,  755  ;  Kemp  v.  Clark,  12  Q.  ?.,  647  ; 
prior  cases  suggest  that  the  acceptance  of  the  goods  raised  a  legal  implication  also  to  pay 
demurrage;  Jesson  v,  SoUv,  4 Taunt,  52  ;  Dougal  v,  Kemble,  3  Bing.,  383;  Code  tf, 
Taylor,  13  East,  399  ;  Scaife  v,  Tobin,  3  B.  &  Ad.,  523  ;  18  &  19  Vict.,  c  Hi. 

»  Domett  V.  Beckford,  5  B.  &  Ad.,  521;  Cawthron  v,  Trickett,  15  C.  B.  (N.  S.), 
754;  Moore  z/.  Wilson,  i  T.  R.,  659;  Strong  v.  Hart,  6  3.  &  C,  itSo;  Merian  v. 
Funck,  4  Denio.,  no;  Blanchard  v.  Page,  8  Gray  (Am.),  290;  Woosterz^.  Tart,  8  Ailed, 
270;  Lemont  v.  Lord,  52  Me.,  at  p.  385 ;  Swett  v.  Black,  2  Sprague,  49;  The  Sch. 
Treasurer,  i  a/.,  473. 

'  *  Smurthwaite  v.  Wilkins,  31  L.  J.,  C.  P.,  214;  \i  C.  B.  (N.  S.),  84$;  Fpwlg^. 
Knoop,  4  Q.  B.  D.,  299  ;  The  Norway,  Br.  &  L.,  226;  ii/.,  377,  4<H»  *P«  n-o»  iy* 
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as  indorsee,  is  also  prima  facte  liable  for  the  due  payment  of  the 
captain's  gratuity,, if  any,  and  for  the  demurrage  and  other  charges 
set  forth,  expressly  or  by  implication,  and  by  reference  to\the 
charter  .party  on  the  face  of  the  b.  of  1.  ;^  and  by  the  force  of  the 
statute  ^  the  rights  and  liabilities  of  the  consignee  pass  to  the  person 
to  whom  he  in  turn  indorses,  in  cases  in  which  the  property  has 
passed.'  And  where  the  word  "  assigns  "  was  omitted,  the  assignee 
was  held  liable.* 

But  the  property  must  pass,  or  there  must  be  a  beneficial 
interest  in  the  property,  to  make  the  holder  liable,  A  mere  agent 
of  the  consignee,  who  is  known  to  the  master  to  be  no  more  than  an 
agent,  does  not  become  personally  liable  by  a  receipt  of  the  goods.^ 
And  where  goods  are  transmitted  to  A.,  care  of  B.,  or  to  B.  for  A., 
he  or  they  paying  freight,  B.  is  not  made  liable ;  ®  but  upon  a  general 
consignment  of  goods  it  was  decided,  as  far  back  as  1697,''  that  the 
right  of  action  for  a  loss  of  the  goods,  and  to  sue  the  master,  rested 
in  the  consignee  of  the  goods,  although  it  appeared  upon  the  in- 
voices that  he  was  a  trustee  only,  but  that  it  would  have  been  other- 
wise had  they  been  consigned  to  A.  to  the  use  of  B.,  in  which  case 

B.  would  have  been  liable.  And  it  was  held  in  this  case  that  the 
consignee  named  in  a  bill  of  ladine  has  such  property  in  it  that  he 
might  assign  it  over;  and  it  had  been  previously  decided  that  the 
consignee  of  goods  in  London  would  be  liable  for  the  freight  named 
in  the  bill  of  lading  by  the  custom  of  merchants.® 

In  America  the  negotiability  of  these  instruments  was  originally 
made  more  complete,  as  the  indorsee  or  assignee  might  sue  in  his 
own  name  in  the  District  Crts.  in  the  Adlty.  for  any  breach  of  contract 
thereon  ;  ®  and  a  b.  of  1.  was  therefore  considered  negotiable,  except 

*  Porteas  v,  Watney,  3  Q.  B.  D.,  534 :  in  this  case  the  words  in  the  b.  of  lading, 
**  freight  and  all  other  conditions  as  per  charter-party,'*  rendered  the  consignee  liable  for 
demurrage,  caused  by  the  default  of  other  consignees  ;  M*Lean  7'.  Fleming,  2  L.  R.,  H. 
of  L.,  Sc,  128,  as  to  dead  freight ;  Metcalfe  v.  The  Britannia  Iron  Works  Co.,  3  Q.  B.,D., 
423 ;  ft/.,  613 ;   Chappel  v.  Comfort,  10  C.  B.  (N.  S.),  802 ;  Caughey  v,  Gordon, 

C.  P.  D.,  419;  Weraier  v.  Smith,  24  L.  J.,  C.  P.,  25;  15  C.  B.,  285;  Smith  v. 
Sieveking,  24  L.  J.,  Q.  B..  257  ;  4  E.  &  B.,  945  ;  5  E.  &  B.,  589 ;  Fiy  v.  The  Chart. 
Merc  Bank  of  Ind.,  i  L.  R.,  C.  P.,  689 ;  Fowler  v,  Knoop,  4  Q.  B.  D.,  299  ;  Randall 
V.  Lynch,  2  Camp.,  352;  Leer  v,  Yates,  3  Taunt,  387;  Thiis  v.  Byers,  i  Q.  B.  D., 
244 ;  Dougal  v»  Kemble,  3  Bing.,  383 ;  Dobbin  v,  Thornton,  6  Esp.,  16 ;  Kemp  v, 
Clark,  17  L.  J.,  Q.  B.,  305 ;  12  Q.  B„  647  ;  Sanders  v,  Vanzellar,  4  Q.  B.,  260,  297 ; 
Lemont  v.  Lord,  52  Me.,  3^5. 

2  18&  19  Vict.,  c.  III. 

'  Smurthwaite  v,  Wilkins,  ii  C.  B.  (N.  S.),  842 ;  Lewis  v.  M*Kee,  2  L.  R.,  Ex.,  37; 
The  St  Cloud,  Br.  &  L.,  4  ;  The  Norway,  id.,  377 ;  The  Felix,  2  L.  R.,  A.  &  E.,  273  ; 
The  Nepoter,  id.,  375  ;  The  Figlia  Maggiore,  id.,  106 ;  Fowler  v.  Knoop,  ib,  sup, 

*  Renteria  v.  Ruding,  Moo.  &  M.,  511. 

^  Ward  V.  Felton,  i  East,  507.    A  naked  consignment  does  not  make  an  agent  liable 
if  the  agency  is  known,  and  there  is  no  stipulation  that  the  consignee  shall  pay  freight 
Story  on  Agen.,  ss.  274,  395,  n.  6,  p.  471,  ante,\  and  see  Fowler  v,  Knoop,  4Q.  B.  D.,  299. 

*  Amos  V.  Tcmperley,  8  M.  &  W.,  798 ;  Grove  v,  Brien,  8  How,  429  (Am.) ; 
Miner  v,  Norwich  &  W.  Ry.  Co.,  32  Conn.,  91  ;  Canfieldv.  Northern  Rl.  Co.,  18 Barb., 
586;  Evans  v,  Martlett,  i  Ld.  Raym.,  271,  as  Evans  v,  Martell,  12  Mod.,  156. 

^  Evans  v.  Martlett,  3.  (9  Will.  3) ;  Sargent  v.  Morris,  3  B.  &  A.,  277 ;  Stoiy  on 
Afifen.,  ss.  274,  395. 

»  Roberts  v.  ftolt,  2  Show.,  443  (i688). 

*  Cobb  V,  Howard,  3  Blatch,  C.  C.,  524 ;  The  Mutual  Safety  Ins.  Co.  v.  The  Cgrgo. 
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so  far  as  it  might  contain  or  imply  terms  which  made  it  a  mere 
security,  or  which  were  conditional ;  or  the  engagement  to  deliver  on 
being  paid  freight,  infringed  its  negotiability.  But,  in  England, 
although  the  master  might  sue  on  it,  the  indorsee  could  not  at  com- 
mon law.^  And  it  was  not  until  1855  that  bills  of  lading  were,  by 
statute,  made  further  negotiable,  so  that  the  indorsee  might  maintain 
an  action  in  his  own  name  for  breaches  of  the  contract  to  carry 
contained  in  the  bill  of  lading.  By  this  means  a  transferrable  or 
negotiable  quality  was  given  to  these  documents,  resembling  in  part 
that  given  by  statute  to  promissory  notes  and  bills  of  exchange.* 
Prior  to  1704,  bills,  by  custom  and  the  law  merchant,  were  considered 
negotiable,  but  they  were  not  legally  recognized  as  being  so,  although 
3  Rich.  2,  c.  3,  speaks  of  "letteres  d'eschange,"  and  as  early  as 
1255  '  they  seem  to  have  been  in  use.  As  already  pointed  out,  the 
negotiability  of  a  bill  of  exchange  is  not  possible  to  a  representative 
document  like  a  bill  of  lading,  as  the  property  secured  by  the 
documents  respectively  cannot  pass  from  hand  to  hand  by  the 
delivery  thereof  in  the  same  way.  The  statute  has,  however,  im- 
parted to  bills  of  lading  the  right  upon  an  indorsement,  to  further 
indorse  without  limitation.  A  promise  by  A.  to  pay  B.  is  not  n^o- 
tiable.  If  A.  promises  to  pay  B.  "  or  order,"  it  becomes  negotiable.* 
But  a  bill  of  lading  only  becomes  negotiable  as  a  bill  of  exchange 
when  it  is  a  clean  bill,  free  of  freie^ht  and  all  conditions,  and  carries 
the  goods  with  it  into  whose  hands  soever  it  should  come.  If  a  bill 
of  lading  is  once  assigned  or  indorsed  generally  by  the  original 
holder  or  consignee  of  the  goods,  with  a  view  to  a  sale  of  the 
property,  or  is  indorsed  by  the  shipper  or  consignee,  and  put  into 
circulation  by  the  authority  of  either  of  these,  who  has  the  right  in 
him,  the  title  of  a  subsequent  bon&fide  transferee  for  value  is  per- 
fected. If  an  intermediate  indorsee  acquires  improperly,  the  bona 
fide  transferee  who  receives  without  notice  from  such  intermediary, 
has  a  good  title  as  against  the  true  owner  of  the  goods.^  But 
where  the  original  indorsee  or  consignee  merely  received  the  b.  of 
1.  on  deposit,  his  indorsement,  apart  from  and  before  the  statute, 
passed  the  indorsee  no  title  to  the  goods.  The  indorsement  of 
the  b.  of  1.  only  operated,  apart  from  fraud,  to  give  the  indorsee 

of  The  Brig  George,  Olcott  Ad.,  89 ;  The  Sch.  Mary  Ann  Guest,  if.,  498  ;  De  Lovio  r. 
Boit,  2  Gallis,  398  ;  Relyea  r.  New  Haven  Rolling  Mill  Co.,  42  Conn.,  579. 

*  Thompson  v,  Dominy,  14  M.  &  W.,  403  ;  Howard  v.  Shepherd,  9  C.  B.,  297,  at 
p.  319,  per  Manle,  J.  ;  Sanders  v.  Vanzellar,  4  Q.  B.,  260,  295  ;  Tindall  r.  Taylor,  4  E. 
&  B.,  219  ;  Dows  V.  Cobb,  12  Barb.,  310.  The  master  could  not  formerly  sue  on  it  in 
his  own  name  on  an  implied  asstimpsU  for  demurrage ;  Brouncker  v,  Scott,  4  Taunt.,  I ; 
Evans  v.  Forster,  I  B.  &  Ad.,  1 18 ;  Stindt  v.  Roberts,  5  D.  &  L.,  460. 

»  3&  4  Anne,  c.  9,  s.  i  (1704);  17  Geo.  3,  c.  30;  18  &  19  Vic,  c.  iii ;  The 
Nepoter,  2  L.  R.,  A.  &  E.,  375 ;  The  Figlia  Maggiore,  id.,  106 ;  Fowler  r.  Knoop,  4 
Q.  B.  D.,  299. 

'  Hume's  Hist,  of  E.,  ch.  12,  refers  to  bills  drawn  in  &vour  of  the  Pope  by  the  Bishop 
of  Hereford.  The  first  reported  case  on  bills  seems  to  have  been  Martin  v,  Boure,  Cro. 
Jac..  6  (i  Jac.  i). 

*  More  v»  Maiming,  I  Comyns,  311. 

^  Pease  v.  Gloahec,  i  L.  R.,  P.  C,  219,  228,  explaining ;  Gumey  v.  Behrend,  3  £. 
&  B.,  622,  634f  per  Campbell,  L.C.J. ;  Stollenwerck  v,  Tluicher,  115  Mass  (Am.),  234 ; 
National  Bank  ».  Dearborn,  /*.,  219;  Everett  v.  Saltus,  15  Wend,,  474. 
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an  irrevocable,  uncountermandable  right  to  receive  the  goods  where 
it  was  intended  to  be  an  assignment  of  the  property  in  the 
goods.^ 

The  effect  of  a  bona  fide  indorsement  and  delivery  for  value  of 
of  a  b.  of  1.  operates  as  effectual  a  transfer  of  the  goods  in  America  as 
in  England.  The  holder  of  the  bill  of  lading  can  claim  the  goods 
so  transferred  as  against  the  consignee;  and,  if  he  is  not  the 
absolute  owner,  the  law  recognises  him  as  a  mortgagee  in  possession,* 

Delivery  and  indorsement  are  both  necessary  to  vest  the  property 
in  the  assignee ;  and  the  indorsement  must  be  with  an  indorsing 
mind,  with  an  intention  to  indorse.*  But  the  delivery  of  an  unin- 
dorsed or  informal  bill  of  lading,  with  the  intention  to  pass  the 
property,  would  be  a  good  symbolical  delivery,  so  as  to  vest  the 
property  in  the  plaintiff,  and  might  be  used  to  indicate  or  express 
any  pledge  of,  or  charge  upon,  sale,  or  transfer  of  the  property,  such 
delivery  having  been  intended  as  evidence  of  a  bona  fide  transfer.* 
A  written  indorsement  in  blank,  and  delivery  to  an  agent  for  a 
specific  purpose,  confer  no  property  in  the  goods  represented,  dehors 
that  purpose  ;  and  a  holder  by  the  consent  of  the  agent,  without  the 
assent  of  the  principal,  acquires  no  title  as  against  him.^  And  the 
delivery  of  the  goods  represented  by  a  bill  of  lading,  by  a  vendor  who 
retained  the  bill  of  lading  in  his  possession,  or  who  kept  it  within 
his  order  and  disposition  and  control,  with  the  intention  of  retaining 
his  dominion  over  the  goods,  would  similarly  confer  no  property  on 
the  deliveree.®  A  bill  of  lading  which  makes  the  goods  deliverable 
to  the  consignee  is  revocable,  until  the  goods  are  actually  in  the 
possession  of  such  consignee,  by  the  authority  of  the  consignor,  or 
until  the  bill  of  lading  is  so  delivered  to  him ;  and,  although  signed 
it  will  operate  only  as  an  escrow  until  the  delivery.^  If  the  goods, 
are  at  sea  or  at  a  suffrance  wharf,®  by  the  bond  fide  delivery  and 
indorsement  of  the  bill  of  lading,  which  may  be  the  first  of  a  set 


^  Caldwell  v.  Ball,  i  T.  R.,  205,  216;  Wright  v.  Campbell,  4  Burr.,  2046;  Lick- 
barrow  v.  Mason,  2  T.  R.,  74,  and  see  Hathesing  v.  Laing,  17  L.  R.,  £q.,  92. 

*  The  1st  Nat.  Bnk.  of  Cindn.  v,  Kelly,  57  N.  Y.  R.,  34 ;  Dows  v.  Greene,  24  N. 
v.,  638,  644;  The  Marine  Bank  of  Chicago  v.  Wright,  48  N.  Y.,  i  ;  The  Tigress, 
Br.  &  L.,  38 ;  Meyerstein  v.  Barber,  4  L.  R.,  H.  of  L.,  317 ;  2  id,,  C.  P.,  38,  45 ;  Glyn, 
Mills  &  Co.  V.  E.  &  W.  Ind.  Dock  Co.,  see  Addenda. 

*  Boffington  v,  Curtis,  15  Mass.,  528  ;  Allen  v.  Williams,  12  Pick.,  297 ;  Graham  v, 
Ledda,  17  £a.  Ann.,  45  ;  Castrique  v.  Buttigieg,  lo  Moo.  P.  C.  C,  94, 108,  per  Sir  W. 
Manle.  If  the  goods  are  claimed  through  the  B.  of  L.,  it  must  be  delivered  and  also 
indorsed,  if  an  indorsement  is  necessary.  Where  the  property  in  the  goods  has  absolutely 
passed  to  the  consignee,  the  property  draws  to  it  the  possession  of  the  B.  of  L. ;  Stanton 
V,  Eager,  16  Pick.,  467. 

*  The  Mercht*s.  Bank  v.  The  U.  R.  R.  &  T.  Co.,  69  N.  Y.,  373 ;  City  Bank  v.  R. 
W.  &  O.  R.  R.  Co.,  44  N.  Y„  1365  Allen  v,  Williams,  12  Pick.,  297;  Stanton  v.  Eager, 
16  Pick.,  467  ;  Dows  v,  Greene,  24  N.  Y.,  638. 

*  StoUenwerck  v,  Thacher,  115  Mass.,  224;  National  Bankzr.  Dearborn,  /^.,  219. 

*  Mitchel  V,  Ede,  11  A.  &  E.,  888  ;  3  P.  &  D-,  513 ;  Turner  v.  Liverpool  Docks,  6 
Ex.,  5435  Sheridan  v.  The  New  Quay  Ca,  4  C.  B.  (N.  S.),  618;  Ogg  v.  Shuter,  1  C. 
P.  D.,  47;  4^  L.  J.,  C.  P.,  161 ;  Mirabita  v.  Impl.  Ottoman  Bnk.,  3  Ex.  D.,  164. 

^  Mitchel  V.  Ede,  11  A.  &  E.,  888  ;  3  P.  &  D.,  5I3>  *^*  I<^  the  B.  of  L.  is  signed 
only,  and  not  delivered,  it  has  no  force;  see  cases  cited,  n.  3,  jk^. 

*  II  &  12  Vict.,c.  XVIII. ;  25  &  26  Vict., c.  63,  s.  67. 
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received,  the  title  to  the  property  it  represents  is  rendered  complete 
and  perfect.^ 

The  question  of  the  indorsement  of  any  negotiable  security  is  a 
question  of  fact,  determinable  by  oral  evidence  in  connection  with 
the  surrounding  circumstances.  The  written  indorsement  so  called 
is  merely  an  element  in  the  case.  The  name  may  be  written  across 
a  negotiable  instrument  without  an  indorsing  mind,  or  the  instru- 
ment may  have  been  obtained  by  its  present  holder  without  the 
knowledge  or  consent  or  delivery  of  the  indorser.  The  indorsement 
and  delivery  and  acceptance,  as  so  indorsed,  are  necessary  elements ; 
and  these  can  only  be  ascertained  by  the  surrounding  circumstances, 
the  spoken  or  written  intention  of  the  parties  at  the  time,  the  course 
of  dealing  between  the  parties,  their  relationship,  and  the  usage  of 
their  business.  A  negotiable  instrument  may  be  delivered  to  an 
indorsee  with  an  unqualified  indorsement  upon  it,  for  a  variety  of 
purposes  in  restraint  of  that  indorsement.^  Ninety-five  times,  perhaps, 
in  the  hundred,  the  indorsement  and  delivery  of  a  bill  of  lading 
would  be  conclusive  evidence  of  a  change  of  property ;  but,  in  the 
other  five,  the  bill  might  be  delivered  to  an  agent,  to  be  held  until 
the  happening  of  an  event,  or  the  performance  of  a  condition,  or  as 
a  security  tnerely,  or  pledge.  Where  the  bills  of  lading  are  indorsed 
and  delivered  with  the  intention  to  pass  the  goods  they  represent, 
little  difficulty  arises ;  but  in  cases  where  goods  are  shipped  by  a 
V6ndot  to  the  indorsee  of  the  bis.  of  1.,  and  the  consignee,  after 
transferring  the  bis.  of  1.  for  value,  becomes  insolvent  before  the 
vendor  is  paid,  the  conflict  between  the  right  of  the  holder  of  the 
bill  of  lading,  to  possess  himself  of  the  goods,  and  of  the  vendor  to 
stop  in  transitu,  leads  to  constant  embarrassment,  the  facts  by 
which  alone  the  intention  of  the  parties  can  be  arrived  at,  being 
more  or  less  conflicting,  as  they  establish  "the  vendor's  surrender 
bf  dominion,  by  a  shipment  to  risk  "  of  the  vendee,  or  an  intention 
to  maintain  it,  by  withholding  the  necessary  documents  of  title,  viz., 
the  indorsed  bills  of  lading.^ 

Thus  a  shipment  of  cotton  by  A,  in  the  ship  of  B,  on  account  of 
and  risk  of  B,  and  addressed  "  to  order,"  B  insuring  and  A  drawing 
bills  against  the  shipment  on  the  bankruptcy  of  B  (the  vendor 
having  retained  the  bills  of  lading  as  a  security  for  the  payment  of 
the  bills  of  exchange),  would  raise  the  question  whether  the  vendor 
or  the  trustees  in  bankruptcy  are  entitled  to  the  goods,  as  in  the 

*  Batrber  v,  Meyerstcin,  39  LJ.,  C.  P.,  187 ;  4  L.  R.,  H.  of  L.,  317  ;  The  Tigress,  32 
L.  J.,  Ad.,  97  5  Br.  &  L.,  38  ;  Caldwell  v.  Bell,  I  T.  R.,  205  ;  Sheridan  v.  The  New 
Quay  Co.,  28  L.  J.,  C.  P.,  58;  4  C.  B.  (N.  S.),  618;  Fearon  v.  Bowers,  i  H.  BL, 
364,  n. ;  Leask  v,  Scott,  2  Q.  B.  D.,  376 ;  Rodger  v.  The  Comptoir  D*Escompte  dc 
Paris,  2  L.  R..  P.  C,  393  ;  Chartered  Bank  of  India  v.  Henderson,  5  L.  R.,  P.  C,  501  ; 
The  Marie  Joseph,  l  L.  R.,  P.  C,  219  &  473,  n.  6,  ante. 

•  Bailed'  V,  The  Hudson  River  Ry.  Co.,  49  N.  Y.  R.,  77 ;  Bnk  of  Rochester  «;.  Jones, 
4  N.  Y.  R.,  497,  501  ;  Grosvenor  v.  Philips,  2  Hill,  151-2. 

'  Ote  t».  Shuter,  J  infra.  ;  Pike  v.  Street,  M.  &M.,  226;  Caslrique  v.  Buttigl^gi  10 
Moo.  PTc.  C,  94»  105 ;  Abreyr.  Crux,  5  L.  R.,  C.  P.,  37 ;  Gilberts.  Guignon,  8  L.  R., 
Ch.,  16,  and  cases,  n.  5,  tHjht ;  Byles  on  Bills,  9  Ed.,  147  ;  Stanton  v.  E:^er,  33  M|iss., 
467. 
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order  and  disposition  of  the  bankrupt ;  and  in  such  a  case  it  was 
decided  that  A,  the  vendor,  had  not  parted  with  his  property,  but, 
by  retaining  the  bills  of  lading,  had  still  the  right  to  stop  in  transitu} 
(And  although  A  had  indorsSed  the  bills  of  lading,  which  made  the 
totton  deliverable  "  unto  order,"  or  assigns  to  the  agents  of  a  bank, 
as  security  for  advances  and  payment  of  freight,  this  was  held  of 
no  significance).* 

Where  goods  are  shipped  on  account  and  "  at  the  risk  of  the  con- 
sigfnee,"  and  the  vendor  retains  the  bill  of  lading,  the  jus  disponendi 
is  still  in  the  vendor,  notwithstanding  those  words  in  the  invoice. 
The  question  is  one  of  intention.*  There  is  no  sale  and  delivery 
unless  there  is  an  intention  in  the  vendor  that  the  property  should 
pass  to  the  vendee,  or  such  acts  of  indifference  or  absence  of  pre- 
caution on  his  part  as  might  lead  to  that  inference  of  intention, 
and  the  retention  of  the  bill  of  lading  by  the  vendor,  or  its  remit- 
tance to  his  agent  for  the  purpose  of  collecting  the  money  due  on 
it^  before  delivering  it,  rebuts  such  intention.*  Ordinarily  if  the 
bill  of  lading  and  the  invoice  of  the  goods  are  enclosed  in  the  same 
letter  to  the  indorsee,  the  evidence  of  an  intention  to  vest  the 
goods  in  the  consignee  is  complete.'  Where  the  agent  of  the  con- 
signor enclosed  the  bills  of  exchange  and  lading  for  acceptance  in  the 
same  letter,  with  a  proviso  or  notice  calling  attention  to  the  bill  of 
lading,  "to  which  we  beg  your  protection,"  and  the  consignee  re- 
turned the  bill  of  exchange  unaccepted,  it  was  held  that  he  was 
bound  to  approbate  or  reprobate  entirely,  to  return  both  documents 
or  comply  with  the  terms  ;®  and  the  shipment  of  goods  and  the  post- 
ing of  the  invoice  to  the  vendee,  with  a  delivery  into  the  warehouse  of 
a  forwarding  agent,  at  the  port  of  destination,  and  the  acceptance  by 

^  Haille  V,  Smith,  I  Bos.  &  P.,  563  ;  Shepherds.  Harrison,  5  L.  R.,  H.  of  L.,  116;  4 
id.y  Q.  B.,  196;  Leask  tf.  Scott,  2  Q.  B.  D.,  376,  diss,  from  Rodger  v.  The  Comptoir 
D'£scompte  de  Paris,  2  L.  R.,  P.  C,  393. 

»  Shepherd  v,  Harrison,  5  L.  R.,  H.  of  L.,  116;  ib.  Turner  v.  The  Trustees  of  the 
tiverpoof  Docks,  20  L.  J.,  Ex.,  393;  6  Ex.,  543 ;  Ellershaw  v,  Magniac,  id.,  570,  n. ; 
Walt  V.  Baker,  17  L.  J.,  Ex.,  307 ;  2  Ex.,  i  ;  Van  Casteel  v,  Booker,  2  Ex.,  691  ;  Key 
tf.  Cotesworth,  7  Ex.,  595 ;  Brown  v.  North,  8  Ex.,  i. 

»  Moakesz/.  Nicolson,  34  L.  J.,  C.  P.  273;  19 C.  B.  (N.  S.)  290;  Benj.  on  Sale, 
2  cd.,  2885  Key  v.  Cotesworth,  22  L.  J.,  Ex., 4  ;  7  Ex.,  595  ;  Shepherd  v.  Harrison, 
5  L.  R.,  H.  of  L.,  116  ;  4  «/.,  Q.  B.,  196,  493  ;  Ogg  v,  Shuter,  i  C.  P.  D.,  47  ;  10 
L,  R.,  C.  P.,  159 ;  Mirabita  v.  Imperial  Ottoman  Bank,  3  Ex.  D.,  164. 

*  Wait  V,  Baker,  2  Ex.  i ;  Godfrey  v.  Furzo,  3  P.  Wms.,  185 ;  Ogg  v.  Shuter,  i 
C.  P.  p.,  47  J  Mirabita  v.  The  Imp.  Ottoman  Bank,  3  Ex.  D.,  164;  Shepherd  v, 
Harrison,  5  L.  R.,  H.  of  L.,  116 ;  Wilmshurst  v,  Bowker,  7  M.  &  G.,  882.  The  reten- 
tion of  the  B.  of  L.  by  the  consignor  is  not  inconsistent  with  a  statement  in  the  invoice, 
'f  that  the  goods  are ''  dipped  on  account  and  at  the  risk  of  the  consignee  ;  Shepherd  v. 
Harrison,  ib,  sup. 

»  Wailey  ».  Montgomery,  3  East,  585  ;  Coxe  v.  Harden,  4  East,  211 ;  The  Figlia 
Maggiore,  2  L.  R.,  A.  &  £.,  in  ;  Gilbert  v,  Guignon,  8  L.  R.,  Ch.,  16;  Shepherd  z^. 
Harasoii,  ib.  sup, ;  Lanfear  v,  Blossm'an,.  i  La.  Ann.,  148 ;  Gum^  v.  Behrend,  3  £.  & 
B.,  622 ;  Coventry  v,  Gladstone,  4  L.  R.,  Eq. ,  493 ;  Nat.  Bank  v.  Merchants'  Bank,  i 
Otto,  92;  Allen  v.  Williams,  12  Pick.,  297  ;  btanton  v.  Eager,  16  Pick.,  467. 

•  bhepherd  v,  Harrison,  ib,y  133,  per  Lord  Cairns;  Brandt  v,  Bowiby,  2  B  &  Ad., 
^J2  ;  Wait  V,  Baker,  17  L.  J.,  Ex.,  307  5  2  Ex.,  I ;  Jenkyns  v.  Brown,  19  L  J., 
Q.  B.,  286 ;  14  Q.  B.,  496;  Barrow  v.  Coles,  3  Camp.,  92 ;  Mitchel  v.  Ede,  ii  A,  & 
It.,  888  ;  Wailey  v,  Montgomery,  3  East,  585  ;  Van  Casteel  v,  Booker,  18  L.  J.,  Ex.,  9 ; 
2  Ex.,  691. 
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the  vendor  of  a  cheque  in  part  payment,  will  not  deprive  the  vendor 
of  his  right  to  stop  in  transitu^  on  the  subsequent  dishonour  of  the 
cheque,  if  the  vendee  has  not  exercised  dominion  over  the  goods, 
or  taken  possession  of  them,  and  has  become  insolvent,  the  fact 
that  the  warehouseman  or  forwarding  agent  might  after  payment 
act  as  the  agent  of  the  buyer  making  no  difference.^ 

And  where  the  vendor,  under  an  erroneous  belief  that  a 
bill  of  exchange  which  had  been  annexed  to  the  b.  of  1.  of  goods 
had  been  duly  paid,  assented  to  the  further  carriage  of  the 
goods  to  a  destination  named  by  a  sub-vendee  for  value,  it  was 
held  that  the  vendee  had  not  acquired  the  necessary  dominion 
to  terminate  the  transitus^  although  the  carriers  on,  hsid  paid  the 
freight  due  to  the  original  place  of  delivery  named  by  the  vendee 
in  die  interests  of  the  sub-vendee.*  And  generally  a  shipment 
in  the  interests  of  a  vendee  will  not  divest  the  unpaid  vendor's 
lien,  where  the  course  of  dealing  or  agreement  between  the  parties 
gives  the  vendor  an  equitable  lien  on  the  bills  of  lading,  g^oods, 
and  proceeds,  until  an  arrival  at  their  ultimate  place  of  des- 
tination, and  this  although  the  bills  of  lading  are  to  "  order  and 
assigns "  of  the  vendee,  and  the  goods  are  invoiced  to  him,  and 
warehoused  and  transmitted  in  his  name  from  the  port  of  de- 
parture.'  But  a  shipment  F.O.B.  to  shipper's  order,  and  a  specific 
indorsement  of  the  bill  of  lading  to  the  consignees,  with  its  trans- 
mission by  post,  with  the  invoice  and  bill  of  exchange  annexed, 
addressed  to  the  consignee,  was  held  to  be  a  delivery  to  the 
consignees.  And  although  the  shipment  was  not  a  specific  ship- 
ment, but  was  of  unascertained  unappropriated  goods,  until  placed 
on  board  to  comply  with  the  order,  this  was,  under  the  circum- 
stances, held  sufficient* 

The  vendor  who  delivers  goods  on  board  ship  to  the  order  or  risk  of 
a  vendee,  but  who  preserves  hisy«j  disponendi^m9Y  retain  his  posses- 
sion, even  as  against  a  bon&  fide  transferee  for  value  of  the  bills  of 
lading,  and  may  bring  trover  against  the  shipowner  who  wrongfully 
delivers  the  goods,  with  notice  of  these  facts,  to  a  holder  of  bills 
of  lading  obtained  by  fraud  ;  *  but  the  lawful  indorsee  or  holder  for 
value  of  a  master's  receipt  for  goods  shipped,  has  sufficient  property 
in  the  goods  and  right  of  possession  to  maintain  trover  against 

'  Exp.  Barrow  m  r^  WorsdeU,  6  Ch.  D.,  783. 

»  Sheridan  v.  The  New  Quay  Co.,  28  L.  J.,  C.  P.,  58 ;  4  C.  B.  (N.  S.),  618. 

»  Exf.  Watson,  in  re  Love,  5  Ch.  D.,  3? 

*  Browne  v.  Hare,  3  H.  &  N.,  484 ;  4  H.  &  N.,  822  (Ex.  Ch.) ;  Dawes  v.  Peck,  S 
T.  R.,  330  ;  Dutton  v,  Solomonson,  3  B.  &  P.,  582  ;  Evans  v,  MartleU,  I  Ld.  Rajm.,  271 ; 
Brown  v.  Hodgson,  2  Camp.,  36  ;  Snee  v,  Prescot,  i  Atk.,  245  ;  Swain  v.  Shepbeid,  I 
Moo.  &  R.,  224 ;  Fragano  v.  Long,  4  B.  &  C,  219.  The  preoieding  cases  were  dnciy 
those  of  sales,  in  which  the  question  of  stoppage  in  transitu  did  not  arise  ;  as  to  the  dis- 
tinction between  a  deliveiy  vesting  the  property  in  goods,  on  a  sale,  and  snflicieBt  to 
determine  the  lien  of  an  unpaid  vendor,  see  Goodall  v,  Skelton,  2  Blacks,  316,  n. 

»  Schuster  v,  McKellar,  7  £.  &  B.,  704 ;  Wait  v.  Baker,  2  Ex.  i ;  Turner  r.  The 
Trustees  of  the  liverpool  Docks,  6  Ex.,  5^43.  He  does  not  reserve  his  lien  as  a  vendor 
only,  in  the  event  of  de&ult,  but  has  a  right  to  dispose  of  the  goods  so  long  as  the 
piuchaser  is  in  de&ult :  Oge  v.  Shuter,  I  C.  P.  D.,  47  ;  MirabiU  v.  The  Imp.  OttoBym 
Bank,  3  Ex.  D.,  164  ;  Shepherd  v,  Harrison,  5  L.  R.,  H.  of  L.,  116. 
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a  wrongdoer,  if  the  goods  were  specifically  appropriated ;  ^  and 
the  question  of  transfer,  which  often  arises,  depends  for  its  solution 
upon  the  fact  whether  there  has  been  a  specific  appropriation  of 
defined  or  ascertained  goods.  By  the  delivery  on  board,  the  ship- 
master acquires  a  special  property  to  support  the  possession  he 
holds  in  the  right  of  another,  and  to  enable  him  to  perform  his 
undertaking.  But  the  general  property  remains  in  the  shipper  of 
the  goods,  until  he  has  disposed  of  it  by  some  act  sufficient  in  law 
to  deprive  him  of  his  property.  The  indorsement  of  the  bill  of  lading 
may  be  such  an  act,  or  it  may  be  merely  a  direction  as  to  delivery 
of  the  goods.  In  the  same  manner  a  delivery  F.O.B.  may  be 
construed  as  such  a  transfer  of  property,^  this  being  ordinarily  a 
shipment  free  from  all  conditions,  charges,  and  claims,  to  the  order, 
risk,  and  possession  of  the  consignee,  at  the  expense  of  the  con- 
signor ;  but  it  is  a  question  for  the  jury,  even  in  such  a  case,  whether 
the  vendor  has  resigned  his  jtis  disponendi?  But,  by  the  usage  of 
the  iron  trade,  warrants  for  iron  deliverable  F.O.B. "  to  A.  B.  or  their 
assigns  by  indorsement  hereon  "  are  considered  to  pass  the  goods 
free  from  the  vendor's  lien,  while  goods  "  shipped  to  arrive  "  are  at 
the  vendor's  risk  till  brought  to  port.* 

What  acts  amount  to  a  specific  appropriation  of  goods  to  the 
vendee,  or  is  a  shipment  wholly  in  his  interest,  and  a  complete 
transfer,  is  necessarily  a  subject  of  complexity  when  the  attendant 
acts  are  in  their  nature  ambiguous  or  apparently  contradictory 
•The  intention  of  the  vendor  may  be,  that  his  interest  shall  not  be 
divested,  and  that  the  goods  shajl  remain  in  his  control  and 
possession  until  their  arrival,  and  until  they  are  paid  for,  and  that  if 
they  are  lost  they  shall  not  be  paid  for,  or,  in  other  words,  he  may 
contract  for  their  delivery.  On  the  other  hand,  the  contract  maybe 
only  to  ship  them,  and  no  more.  The  circumstances,  indeed,  may 
be  infinitely  varied,  and  the  intention  changed  after  shipment, 
and  in  this  manner  fresh  liabilities  may  be  created.  Thus,  goods 
purchased  by  A  of  C  were  shipped  on  B's  ship,  to  the  order 
of  C,  but  on  account  of  A,  the  vendee.  Two  days  after  shipment, 
A  was  arrested  for  felony,  being  at  the  time  insolvent.  The 
vendor,  C,  was  held  justified  in  bringing  trover  against  the  ship- 
owner, B,  for  the  conversion  of  the  goods,  the  vendee  having,  on 

>  Evans  v,  Nichol,  4  Sc.  N.  R,,  43  ;  3  M.  &  G.,  614 ;  Craven  v,  Ryder,  6  Taunt. 
433  ;  Ruck  v.  Hatfield,  5  B.  &  A.,  632 ;  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  C., 
165;  Thompson  v.  Small,  i  C.  B.,  328;  see  Hathesing  v.  Laing,  Laing  v,  Zeden, 
17  L.  R.,  £q.,  92  ;  Gabarron  v,  Kreeft,  10  L.  R.,  Ex.,  274. 

2  Browne  v.  Hare,  3  H.  &  N.,  484  ;  Moakes  v.  Nicholson,  34  L.  J.,  C,  P.,  273.  A 
shipment  against  acceptances,  or  to  indemnify  upon  a  prior  advance,  usually  vests  an 
absolute  property  in  the  consignee  ;  Haille  v.  Smith,  i  B.  &  P.,  563;  Anderson z'.  Clark, 


2  Bing.,  20 ;  Bryans  v.  Nix,  4  M.  &»W.,  775. 

urier  v,  Hastie,  5  H.  of 
*  Mer.  Banking  Co.  of  Lond.'V  Phoenix  Bessemer  Steel   Co,  5    Ch.  D.,    205; 


on  app.,  4  H.  &  N.,  822 ;  Cowasjee  v,  Thompson,  5  Moo.  P.  C.  C.   165 ; 
Couturier  v,  Hastie,  5  H.  of  L.,  673. 


Couturier  v,  Hastie,  5  H.  of  L.,  673 ;  Johnson  v,  Macddhald,  9  M.  &  W.,  60a  By  the 
40  &  41  Vic.  39,  s.  5,  delivery  orders  are  rendered  ^«Ar/-negotiable,  as  it  confers  on  any 
document  of  title  the  same  eflfect  in  defeating  any  vendor's  lien,  or  his  right  to  stop  in 
(ransUii^  by  indorsement  and  delivery,  that  would  follow  upon  the  transfer  of  a  B,  of  L, 
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the  application  of  the  vendor,  renounced  all  his  interest  in  the 
goods  and  rescinded  his  purchase,  and  this  although  the  mate's 
receipt  had  been  handed  to  him.^  The  vendor  had  sufficient 
title  by  the  vendee's  re-assignment  to  him,  as  he  was  sui  juris  at 
the  date  of  his  renunciation  of  interest.  If  the  bills  of  lading 
or  mate's  receipt  had  passed  into  other  hands  for  value,  the  case 
would  have  been  different.^ 

But  there  must  be  a  shipment  of  definite  ascertained  chattels 
at  the  time  the  b.  of  1.  is  signed,  or  before  the  rights  of  third 
parties  have  intervened,  to  establish  a  title  to  the  goods  represented 
to  have  been  shipped,  either  at  the  instance  of  a  bona  fide  indorsee 
of  the  bill  of  lading  for  value,  or  of  a  consignee  of  the  goods,  or 
any  other  transferee.'  The  b.  of  1.  will  not  attach  except  as  against 
the  specific  goods  it  represents.  And  a  bare  promise  to  ship  goods 
against  drafts,  although  sufficient  goods  to  answer  the  promise 
are  in  existence,  will  not  support  a  suit  in  equity  for  specific 
performance,  nor  confer  a  property  generally  in  the  goods  when 
actually  shipped.  There  must  be  a  distinct  appropriation  of 
goods,  to  give  a  right  to  the  performance  of  the  engagement.  But 
if  there  has  been  a  binding  engagement  to  appropriate,  to  a 
certain  individual,  part  of  a  specific  shipment,  as  100  quarters  out  of 
500  now  being  shipped,  or  shipped,  equity  would  enforce  per- 
formance, and  a  promise  to  ship  a  cargo  would  be  enforced  * 
Where  the  promise  was,  "  I  am  prepared  to  supply  you  1000  tons 
of  coal,  delivered  over  the  ship's  side  at  Rangoon,"  payment  by 
bill  at  three  months,  or  cash,  jjjss  5  per  cent,  discount,  for  half  the 
invoice  price,  delivery  of  bills  of  1.  and  policy  of  assurance  to  cover 
the  amount,  balance  in  cash  on  right  delivery  at  Rangoon,  the  Court 
of  Q.  B.  was  divided  whether,  this  being  an  agreement  to  deliver 
coals  at  Rangoon,  half  payment  on  delivery,  the  vendor  was  liable 
to  refund  the  money  prepaid.  The  court  of  Ap.  (Ex.  Ch.)  decided, 
Martin  and  Pigott,  BB.,  diss.,  that  the  bills  of  1.  and  policies  of 
insurance  having  been  handed  to  the  consignee,  the  coals  were  at 
his  risk,  and  that  the  vendor  was  entitled  to  retain  the  half  price 
prepaid.*  There  had  been  a  delivery  to  the  vendee  as  owner,  with 
the  intention  to  vest  the  property  in  him.*     If  the  vendor  has 


>  Thompson  v.  Small,  i  C.  B.,  328 ;  Thompson  v.  Trail,  2  C.  &  P.,  334 ;  and  see 
Bassctt  V.  Spofford,  45  N.  V.  R^  387;  The  Idaho,  11  Bl.,  218;  3  Otto,  575. 

'  Thompsons.  Tiail,  Ihr,  Abb.  on  Ship,  426.  l*he  master  might,  in  the  event 
suggested,  be  held  liable  either  on  the  maters  receipt  or  the  Bill  of  L. ;  Craven  v,  Ryder, 
6  Taunt.,  434;  Ruck  v,  Hatfield,  6  B.  &  A.,  632  ;  Thompson  r/.  Small,  ih,  sup, ;  Evans 
V,  Nichol,  3  M.  &  Gr.,  614  ;  Gosling  v,  Bimie,  7  Bing.,  339  ;  Hawes  v,  Watson,  2  B.  & 
C-»  54<5 ;  Jones  v,  Bradner,  10  Barb.,  193 ;  Keyser  v,  Harbeclc,  3  Duer,  373 ;  Stille  v. 
Traverse,  3  Wash.  C  C,  43- 

'  Bryans  v.  Nix,  4  M.  &  W.,  775 ;  Wait  v,  BaVer,  2  Ex.,  I ;  Hoare  v.  Dresser,  7 
II.  of  L.  C,  290;  Moakes  «/.  Nicholson,  34  L.  J.,  C.  P.,  273;  19  C.  B.  (N.  S.), 
290 ;  Gabarron  v,  Kreeft,  10  L.  R.,  Ex.,  274. 

*  Hoare  v.  Dresser,  7  H.  of  L.  C,  2905  Bryans  I'.Nix,  4  M.  &  W.,  775  ;  but  see 
Gabarron  v.  Kreeft,  10 1#.  R.,  Ex.,  274. 

*  The  Calcutta  &  Burmah  St.  Navig.  Co.  v,  De  Maltos,  32  L.  J.,  Q.  B.,  322;  33 
L.  T.,  Q.  B.,  ai4 ;  Dunlop  v,  Lambert,  6  CI.  &  F.,  600. 

*  The  vc»dor  **  irrevocably  appropriated  to  tbis  contract   the  goods  which  were  thus 
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absolutely  delivered  to  the  carrier  as  the  agent  of  the  consignee, 
and  divested  himself  of  all  interest,  by  surrendering  the  documents 
of  title,  his  title  is  concluded  by  the  act  of  shipment  But  it 
would  be  otherwise  if  the  delivery  has  been  to  the  carrier  as  carrier 
only,  or  a  control  of  the  b.  of  1.  was  retained.^  Where  goods 
improperly  obtained  were  handed  to  a  carrier  by  an  innocent  agent 
to  be  delivered,  it  was  held  that  he  could  not,  "  as  a  mere  agent," 
recover  them  from  the  carrier,  as  the  property  is  in  the  consig^ee^^ 

Where  a  vendee  had  paid  for  a  cargo  of  iron  ore  to  be  shipped, 
but  the  vendor  refused  to  ship  in  pursuance  of  his  agreement,  having 
been  overpaid  in  advance,  and  fraudulently  loaded  the  ore,  as  for 
a  fictitious  person,  and  made  the  cargo  deliverable  to  that 
person's  order,  it  was  held  that  no  property  passed  by  the  act  of 
shipment  to  the  vendee ;  that  the  act  of  shipment  was  not  complete 
till  the  bill  of  lading  was  given,  and  that  in  this  case  the  property 
never  passed.*  It  would  possibly  have  been  not  less  in  accord  with 
precedent  authority,  as  well  as  with  justice,  had  the  decision 
been  otherwise,  and  that  on  shipment,  there  being  ore  enough  in 
stock  to  load  the  vessel  chartered  for  its  conveyance,  the  promise 
that  that  ore  was  to  be  considered  the  property  of  the  vendee, 
and  the  bis.  of  1.  had  been  assumed  to  attach,  that  the  genuine 
vendee  should  be  considered  the  intended  consignee.*  In  another 
case  reported  at  the  same  place,  and  arising  out  of  facts  slightly 
different,  the  captain  having  authority  to  sign  bis.  of  1.  as  presented, 
it  was  also  held  that  the  property  did  not  pass  to  the  vendee. 
Kelly,  C.B.,  diss,,  in  Kreeft  v,  Thompson,  relied  on  the  term  that 
the  ore,  when  paid  for,  was  to  be  the  property  of  the  vendee,  and 
held  that  upon  its  shipment  the  property  passed.^ 

The  parties  may  agree  that  the  goods  shall  be  paid  for,  lost  or 
not  lost,  on  shipment ;  or,  on  the  other  hand,  being  sold  "to  arrive," 
only  when  delivered,  in  which  case  the  vendor  is  not  merely 
liable  for  the  value,  but  also  for  any  damage  sustained  by  the 
purchaser,  in  consequence  of  the  breach  of  the  vendor's  contract 
to  deliver  at  the  place  of  destination.*    But  it  may  also  be  agreed 

shifjjed,"  32  L.  J.,  Q.  B.,  329,  per  Blackburn,  J. ;  Turner  v.  The  Trustees  of  the  Liver- 
pool Docks,  20  L.  J-,  Ex.,  3935  6  Ex.,  S43,  567  ;  Ellershaw  ».  Magniac,  6  Ex.,  570,  n.  ; 
Ogle  tK  Atkinson,  5  Taunt.,  759;   Shepherd  v,  Harrison,  5  L.  R.,  H.  of  L.,  116 
Hoare  v.  Dresser,  id,  sup. ;  Stanton  v.  Eager,  16  Pick.,  467. 

»  Moakes  v,  Nicholson,  34  L.  J.,  C.  P.,  273 ;  19  C.  B.  (N.  S.),  290;  Ogg  v,  Shuter, 
I  C.  P.  D.,  47 ;  Gabarron  v,  Kreeft,  infra  ;  The  Chart  Bank  of  India  v,  Henderson,  5 
L.  R.,  P.  C,  501;  Gilbert  v,  Guignon,  8  Id,,  Ch.,  16;  The  Calcutta  &  Burmah  St. 
Narig.  Co.  v.  De  Mattos,  32  L.  J.,  Q.  B.,  322;  33/</.,  214..  In  Stanton z^.  Eager,  w^., 
cotttroi  of  the  b.  of  1.  was  not  sufficient,  the  goods  having  vested. 

'  Thompson  v.  Fargo,"6i  N.  Y.  R.,  542 ;  49  id.,  188.  282. 

'  Kreeft  v,  Thompson,  Gabarroa  v,  Kreeft,  10  L.  R.,  Ex  ,  274;  but  see,  as  to  specific 
perfonnaace  of  soch  a  contract,  Hoare  v.  Dresser,  id,  lup,;  also  The  Idaho,  11  Bl.  C.  C, 
218;  J  Otto,  575. 

*  See  Rowley  v.  Bigelow,  is  Pick.,  307  ;  314,  per  Shaw,  C.J.,  acting  as  against  the 
imadnlent  shipper,  "l^  way  of  relation  and  1^  csti^pei,"  id, ;  The  Idaho,  ii  Bl.  C.  C, 

218;  3  Otto,  575. 

*  Kreeft  2^.  tliompson,  10  L.  R.,  Ex.,  274.  In  Gabarroa  v,  Kreeft,  Kelly,  C.B., 
conridcmd  that  the  aothoiily  of  the  master  to  sign  b.  of  1.  enabled  the  vendor  to  pass 
the  property  to  the  h<^cr  of  the  b.  of  1. ;  7^.,  290. 

*  Dunlop  V,  Lambert,  6  CI.  &  F.,  600,  621,  per  Ld.  Cottenham  ;  The  Calcutta  ^ 
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that  the  vendor  may  fulfil  his  obligation  by  loading  the  cargo, 
and  shall  not  be  liable  for  a  breach  of  contract  if  the  goods 
do  not  arrive,  and  yet  it  may  be  intended  that  the  whole  or  part 
of  the  price  shall  not  be  payable  unless  the  goods  actually  arrive.^ 
**  The  parties  may  bargain  that  the  property  shall  vest  in  the  pur- 
chaser, as  owner,  as  soon  as  the  goods  are  shipped,  that  they  shall 
then  be  both  sold  and  delivered,  and  yet  that  the  price  (in  whole  or 
in  part)  shall  be  payable  only  on  the  contingency  of  the  goods 
arriving ;  just  as  they  might,  if  they  pleased,  contract  that  the  price 
should  not  be  payable  unless  a  particular  tree  fall ;  but  without  any 
contract  on  the  vendor's  part,  in  the  one  case,  to  procure  the  goods  to 
arrive,  or  in  the  other  to  cause  the  tree 'to  fall.  Where  the  contract  is 
of  this  kind,  the  position  of  the  vendor  and  purchaser,  in  case  the 
goods  do  not  arrive,  is  analogous  to  that  of  freighter  and  shipowner 
in  the  ordinary  contract  of  carriage  on  board  a  ship,  in  case  the 
goods  are  prevented  from  arriving  by  one  of  the  excepted  perils. 
The  shipowner  is  not  bound  to  carry  and  deliver  at  all  events  ;  but 
though  he  is  excused  if  prevented  by  excepted  perils,  yet  no  freight 
is  earned  or  payable  unless  the  goods  are  delivered."  ^  In  a  case 
already  cited,  the  Court  of  Q.  B.  differed  on  the  construction  of  the 
contract.  Although  the  property  passed  by  shipment  and  delivery 
of  the  documents  to  the  vendee,  and  the  majority  of  the  court,  on 
appeal,  considered  that  the  vendor  might  retain  the  half  price  paid, 
but  was  not  entitled  to  be  paid  the  second  half  of  the  purchase 
money  till  he  had  completely  delivered  at  Rangoon.  The  question 
arose  in  this  case,  as  it  not  unfrequently  does,  whether  a  payment 
made  at  the  port  of  shipment  is  an  advance  of  part  of  the  freight, 
returnable  if  the  goods  are  not  delivered,  or  if  not  earned,  or  is  an 
absolute  payment,  leaving  only  the  balance  contingent  on  the 
safe  delivery  of  the  goods.' 

Bills  of  Ex.  are  constantly  in  practice  accepted  against  bills  of  1., 
but  advances  are  also  not  unfrequently  made  against  particular 
shipments  without  specific  assignment  of  the  goods  advanced,  upon 
and  in  reliance  on  the  promise  of  the  shipper  that  such  shipments 
will  be  duly  and  honourably  carried  out.  What  particular  acts  of 
appropriation  in  fulfilment  of  such  a  promise  will  effect  a  transfer 
of  property  to  the  person  making  the  advance  is  necessarily  a 
question  of  fact,  dependent  on  the  varying  circumstances  of  the 


Burmah  St  Navig.  Co.  v,  De  Mattes,  33  L.  J.,  Q.  B.,  214;  32  L.  J.,  Q.  B.,  322; 
Az^mar  v,  Casella,  2  L.  R.,  C.  P.,  677,  431  ;  as  to  sale  of  goods  to  arrive,  see  Beojamin 
on  Sales,  2  ed.,  463. 

*  See  p.  305  et  seq,y  ante  ;  The  Nathaniel  Hooper,  3  Sumn.,  542,  554;  or  are  ready 
to  be  delivered,  Nelson  v.  Dahl,  12  Ch.,  D.,  568  ;  The  Cargo  ex  Argos,  5  L.  R.,  P.  C, 
134*  IS9 ;  Dakin  v,  Oxley,  1$  C.  B.  (N.  S.),  664  ;  Brittan  v,  Bamaby,  21  How,  528. 

'  The  Calcutta  &  Burmah  St.  Navig.  Co.  v,  De  Mattos,  32  L.  J.,  Q.  B.,  322,  328, 
per  Blackburn,  J.;  Kirchnerv.  Venus,  12  Moo.  P.  C.  C,  36  ;  Alsager  v.  St.  Katherinc's 
Dock  Co.,  14  M.  &  W.,  794  ;  see  pp.  256,  305  et  seq.^  ante;  as  to  prepaid  fre^t,  sec 
also  Schr.  Volunteer,  i  Sumn.,  551,  563  ;  3  Kent  Com.,  221  ;  Chandler  v.  Beldcn,  i8 
Johns,  157;  llie  Kimball,  3  Wallace,  37;    Certain  Logs  of  Mahogany,  2  Sumn.,  589. 

3  The  Calcutta  &  Burmah  3t.  Navig.  Co.  v,  De  Mattos,  32  L.  J.,  Q.  B.,  214  ;  and 
see  pp.  305  et  seq. ,  ante. 
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case.*  A  merchant  in  England  accepted  bills  of  exchange  against 
shipments  of  cotton  made  for  him  in  Bombay,  upon  the  security  of 
the  bills  of  lading  transmitted  to  him  at  the  time  of  shipment.  He 
then  pledged  and  indorsed  the  bills  of  lading,  but  without  speci- 
fically appropriating  any  particular  shipment  as  security.  The 
merchant  becoming  bankrupt,  the  shippers  claimed  to  receive  the 
balance  after  satisfying  the  demand  of  the  indorsee  of  the  b.  of  1. 
It  was  held  that  the  trustee  in  bankruptcy  was  entitled  to  the 
balance,  and  that  the  shipper  had  no  determinable  interest,^  the 
goods  having  become  the  absolute  property  of  the  vendee,  by  the 
indorsement  and  delivery  of  the  bills  of  lading.  A  general 
direction  by  the  shipper  to  place  the  invoice  price  of  goods  to 
his  credit,  and  the  bills  drawn  against  them  to  his  debit,  does 
not  create  a  specific  interest  in  a  particular  consignment,  nor 
amount  to  an  appropriation  of  the  goods  to  protect  the  bills.* 

The  question  of  what  will  amount  to  a  specific  appropriation  of 
the  proceeds  of  goods  shipped,  to  be  sold  or  realised  as  money, 
against  bills  of  exchange  to  be  accepted  for  the  price  of  such 
goods,  either  on  the  default  of  the  acceptor  to  accept,  or  on  the 
fulfilment  of  the  duty  of  acceptance  for  honour,  has  been  at  various 
times  discussed.*  Ordinarily  the  question  is  one  of  intention,  ex 
pressed  in  writing  or  by  acts.  If  the  owner  of  the  cargo  manifests 
an  intention,  at  the  time  that  it  is  shipped,  to  appropriate  it  specifi- 
cally in  favour  of  any  other  person,  such  express  direction  when  made 
governs  its  destination  ;  *  and  if  the  owner  give  to  the  acceptor  of 
bills  against  the  cargo  a  charge  upon  it,  or  unequivocally  expresses 
an  intention  that  it  shall  be  held  against,  and  to  meet  the  liability 
on  the  bills,  or  is  to  the  credit  of  the  bills,  or  is  to  serve  as  the 
security  or  indemnity  for  the  bills,  such  express  charge  would 
amount  to  an  equitable  assignment,  and,  if  assented  to  by  a  person 
holding  the  goods,  would  have  been,  even  before  the  Judicature 
Acts,  a  good  charge  at  law.® 


'  The  question  is  ordinarily  for  the  juiy,  looking  at  all  the  surrounding  circumstances 
of  the  case,  as  a  question  of  fact ;  Van  Casteel  v,  Booker,  2  Ex.,  691  ;  Turner  v.  The 
Trustees  of  the  L>x>l  Docks,  6  Ex.,  543  ;  see  Brown  v.  North,  8  Ex.,  i ;  Keyz/.  Cotes- 
worth,  7  Ex.,  595;  Moakes  z;.  Nicholson,  34  L.  J.,  C.  P.,  273,  per  Willes,  J. ;  Sm. 
Merc.  Law,  9th  Ed.,  488 ;  see  Falke  r.  Fletcher,  34  L.  J.,  C.  P.,  146 ;  18  C.  B.  (N.  S.), 
403  ;  Gilbert  v,  Guignon,  8  L.  R.,  Ch.,  16  ;  Gabarron  v,  Kreeft,  10  L.  R.,  Ex.,  274 ; 
Kllershawv.  Magniac,  6  Ex.,  570,  n. ;  Ogle  v.  Atkinson,  5  Taunt.,  759. 

•  In  re  Entwistle,  3  Ch.  D.,  477  ;  see  cases  n.  5,  itifra, 
5  Exp,  Banner,  w  r^- Tappenbeck,  2  Ch.  D.,  278. 

*  Gabarron  v,  Kreeft,  10  L.  R.,  Ex.,  274;  Ranken  v,  Alfaro,  5  Ch.  D.,  786; 
Shepherd  r.  Harrison,  5  L.  R.,  H.  of  L.,  116;  Exp,  Watson,  in  re  Love,  5  Ch.  D.,  35 ; 
Williams  v,  Everett,  14  East,  5S2  ;  Frilh  v.  Forbes,  4  D.  F.  &  J.,  409  ;  Robey  &  Co.'s 
Persev.  Iron  Works  v.  Oilier,  7  L.  R.,  Ch.,  695. 

'  Gabarron  z^.  Kreeft,  10  L.  R.,  Ex.,  274  j  Van  Casteel  v,  Booker,  18  L.  J.,  Ex.,  9; 
2  Ex.,  691 ;  Falke  v,  Fletcher,  34  L.  T.,  C.  P.,  145 ;  18  C.  B.  (N.  S.),  403. 

'  Williams  v.  Everett,  14  East,  582,  &  n.  i,  supra.  Mr.  Benjamin  summarises  the 
rules  to  be  deduced  from  the  authorities,  as  to  the  appropriation  of  goods  upon  delivery 
by  shipment  upon  various  terms,  in  his  work  on  Sales,  2nd  Ed.,  pp.  305,  306 ;  and,  in 
reference  to  the  B.  of  L.,  says,  "  Where  goods  are  delivered  on  board  of  a  vessel  to  be 
carried,  and  a  b.  of  L  is  taken,  the  delivery  by  the  vendor  is  not  a  delivery  to  the  buyer, 
but  to  the  captain  as  bailee  for  delivery  to  the  person  indicated  by  the  b.  of  1.,  as  the 
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The  positive  directions  of  a  consignor  as  to  the  destination  of 
specific  goods,  or  a  specific  cargo,  and  the  lien  thereby  created, 
override  the  h'en  of  a  depositary  of  the  goods  to  whom  they  may  be 
delivered  as  for  a  general  balance  :  if  the  consignee  accept  a  cargo, 
or  consignment,  with  express  directions  to  apply  it,  or  its  proceeds, 
in  a  particular  manner,  he  cannot  set  up  his  general  lien  in  answer.* 
He  must  comply  with  the  directions,  or  not  receive  at  all.  The 
power  of  a  consignor  to  appropriate  as  against  a  general  lien  is 
shown  in  various  cases.'  As  to  what  will  amount  to  a  sufficient 
direction,  or  act  as  an  appropriation,  the  cases  cited  infra  may  be 
consulted.'  A  parol  agreement  made  collaterally  with  a  bill  of 
exchange  must  be  established  by  clear  and  satisfactory  evidence  to 
make  it  a  specific  chaiige  on  a  given  fund  ;  ^  and  a  promise  to  pro- 
tect bills  of  exchange  made  by  the  consignee  of  goods  to  the  con- 
signor, the  bills  being  drawn  by  the  consignor  to  order  and  indorsed 
away,  will  not  entitle  the  indorsees  to  a  lien  for  the  amount  of 
the  bills,  nor  specifically  appropriate  the  cargo  for  the  amount,  the 
words  of  appropriation  on  the  face  of  the  bill  being  only,  "  which 
place  to  account  cargo  per  A."  These  general  terms  would  not 
create  or  carry  a  lien  into  the  hands  of  any  holder  of  the  bill.* 
And  a  representation  by  the  drawer  that  bills  of  exchange  will 
assuredly  be  paid,  for  that  he,  the  drawer,  has  remitted  the  drawee 
funds  to  a  much  larger  amount,  does  not  amount  to  a  specific  ap- 
propriation.^ 

A  shipment  to  A,  to  be  delivered  to  A  or  assigns,  the  bill  of 
lading,  \diich,  accompanied  by  an  invoice,  was  remitted  to  A,  stating 
that  the  goods  were  consigned  to  A  "  on  account  and  risk  of  B,'* 
was  held  to  be  a  shipment  which  determined  the  lien  of  the  un- 
paid vendor,  and  vested  the  property  and  the  right  of  possession  in  B, 
when  the  goods  were  put  on  board.''  Similarly,  where  a  shipment  was 
made  to  an  agent  of  the  vendor,  with  instructions  not  to  part  widi 
the  b.  of  1.  "  without  first  receiving  payment,"  but  the  agent  parted 
with  the  b.  of  1.  for  a  cheque  and  a  bill  of  exchange,  which  latter 
was  subsequently  dishonoured,  it  was  held  that,  under  the  circum- 
stances, the  agent  had  authority  to  deal  with  the  bills  of  lading, 
and  also  that  a  subsequent  indorsee  for  value  was  entitled  to  the 
goods,  as  against  the  agent  of  the  vendor.*    And  where  a  purchase 

one  for  whom  they  are  to  be  carried,"  cited  and  approved  by  Bramwell,  B.,  in  GriNinoB 
t/.  Kreeft,  lo  L.  R.,  Ex.,  274,  281 ;  Shepherd  v,  Harrison,  5  L.  R.,  H.  of  L.,  116,  127, 
per  Ld.  Chelmsford  ;  4  L.   R.,  Q.  B.,  196,  493;  Waitt».  Baker,  2  Ex.,  i  ;  Moakesr. 
Nicholson,  34  L.  J.,  C.  P.,  273 ;  I9  C.  B.  (N.  S.),  290. 
Frith  V,  Forbes,  4  De  G.,  F.  &  J.,  409. 

*  Brandao  r.  Bamett,  12  CI.  &  F.,  787;  Bock  v.  Gorrissen,  1  De  G^  F.  &  J.,  4341 
Hill  V.  Smith,  12  M.  &  W.,  618  ;  Inman  v.  Clare,  Johns,  769. 

»  Thomson  v.  Simpson,  5  L.  R.,  Ch.,  659,  and  cases  p.  485,  n.  I,  ante. 

*  Thomson  v,  Simpson,  ib, 

*  Robey  &  Co.'s  Perseverance  Iron  Works  t/.  Oilier,  7  L.  R.,  Ch.,  695, 

*  Citizens*  Bank  of  Louisiana  v.  First  Nat.  Bank  of  New  Orieans,  6  L.  R.,H.  of  L.,  35*. 
3  Key  V.  Cotesworth,  7  Ex.,  595  ;  see  Shepherd  v,  Harrison,  5  L.  R^  H.  of  L.,  Ii6 ; 

4  td,y  Q.  B.,  196,  493  ;  Rohde  v.  Tbwaites,  6  B.  &  C,  388. 

*  The  Argentina,  i  L.  R.,  A.  &  E.,  370 ;  the  words  "without  payment*'  weiecon- 
jred  ambiguous,  and  thus  that  the  agent  had  power  to  accept  pftymcat  by  a  biU  of 
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was  made  from  the  assignees  of  the  bills  of  lading  of  part  of  a  cargo, 
and  the  purchaser  transferred  the  delivery  order,  which  was  in  form 
"  to  bearer "  to  a  vendee,  to  whom  he  re-sold,  but  the  purchase 
money  was  never  paid,  and  such  vendee  became  insolvent,  it  was 
held  that  such  a  purchaser  might  stop  in  transitu  ;  the  right  to  stop 
equally  belonged  to  a  person  who  had  sold  an  interest  in  a  contract 
for  the  delivery  of  goods  as  to  a  vendor.  The  transfer  of  the 
delivery  order  was  not  equivalent  to  a  similar  transfer  of  a  bill  of 
lading,  if  it  had  Been  made.^ 

The  precise  duties  of  an  agent,  to  whom  bills  of  exchange  or 
drafts  have  been  sent  for  collection,  or  for  the  purpose  of  procuring 
acceptance  or  payment,  have  been  on  various  occasions  discussed, 
both  in  America  and  England.  The  obligation  that  such  an  agent 
is  under  to  his  principal  to  present  the  bill  within  a  precisely 
defined  time  has  not  been  determined.  The  agent  of  an  indorsee 
is  bound  to  guard  the  rights  of  his  principal  in  case  recourse  is 
requisite  against  the  drawer,  and  obtain  acceptance,  if  possible,  at 
as  early  a  date  as  is  practicable,  without  pressing  unduly  for  ac- 
ceptance in  such  way  as  to  lead  to  refusal.  Usually,  and  by  the 
custom  of  merchants,  drafts  are  presented  or  left  on  one.  day,  and 
called  for  on  the  next,  or  at  the  expiration  of  twenty-four  hours ; 
and  less  than  that  time  has  been  considered  insufficient^  But' bills 
of  exchange  are  constantly,  in  America  and  England,  drawn  against 
bills  of  L,  and  either  expressly  or  by  clear  implication  annexed 
(pinned  in  some  cases)  to  them,  in  order  that  an  acceptance  of  the 
drafts  shall  be  made  against  and  upon  the  transfer  of  the  property 
represented  by  the  bills,  of  1.  Assuming  no  terms  whatever  are 
annexed  to  bills  of  lading  so  assigned,  and  they  are  indorsed  in 
blank,  the  property  passes  of  the  acceptance  with  the  delivery  of 
the  bills  of  lading  to  the  vendee,  subject  to  the  equitable  right  of 
the  vendor  to  stop  in  transitu  for  his  unpaid  purchase  money. 
In  times  of  difficulty  it  therefore  not  unfrequently  happens  that 
the  bills  of  lading  are  retained  not  merely  until  acceptance,  but 
until  actual  payment.  Where  this  is  not  done,  and  the  bills  of 
lading  have  been  transferred,  the  question  whether  the  vendor  has 
absolutely  parted  with  his  possession  of  the  goods  as  against  a 
bond  fide  transferee  of  a  b.  of  1.  for  value,  has  been  a  not  unfrequait 
source  of  litigation,  consequent  on  the  actual  nature  of  the  instru- 
ment, as  only  a  quasi,  and  not  as  an  absolutely  negotiable  document 


exchasge  and  cheque,  but  that  an  auctioneer  cannot  so  receive  payment,  see  WiUiams  v, 
Evans,  i  L.  R.,  Q.  B.,  352  ;  Jenkyns  v.  Usborae,  inf. ;  Pease  v.  Gloahec,  I  L.  R.,  P.  C, 
219,  35  L.  J.,  P.  C,  6 ;  Gumey  v.  Behrend,  3  E.  &  B.,  622. 

>  Jenkyns  v,  Usbome,  7  M.  &  G.,  678  ;  8  Scott,  N.  R.,  505  ;  Akerman  ».  Humphrey, 
I  C  &  P. ,  53 ;  a  mete  surety  has  no  right  to  aftop;  Siffken  v,  Wray,  6  East,  371 ;  and 
see  as  to  authority  of  an  agent  to  stop,  Whitehead  «.  Anderson,  9  M.  &  W.,  510. 

'  The  agent  is  bound  to  present  *'  forthwith  "  for  acceptance,  and  if  not  accepted  to 
^ve  notice  to  his  principal ;  Allen  v,  Suydam,  17  Wend.,  368;  20  iV/.,  321;  Warren 
Bank  v.  The  Suffolk  Bank,  10  Cush.,  582  ;  Allen  v.  Merchants'  Bank,  22  Wend.,  2K  ; 
as  to  the  duties  of  a  collecting  agent  to  collect  "  promptly*'  where  one  bank  collects  ror 
another,  sea  Woolen  v.  The  N.  Y.  ft  Erie  Bank,  12  Blatcb.,  359 ;  Kent  v.  The  Dawsoi^ 
Bank,  13  Blatch.,  237. 
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In  1854  a  case  was  decided,*  which  appears  to  have  been  gene- 
rally accepted  as  law  in  America  as  it  has  been  in  England,  which 
indirectly  determined  the  reciprocal  obligations  of  the  unpaid  vendor 
and  the  bona  fide  indorsee  for  value,  or,  in  other  words,  the 
reciprocities  of  rights  respectively  conferred  where  bills  of  exchange 
are  drawn  against  bills  of  lading,  and  either  expressly  or  impliedly 
annexed.  Where  the  documents  are  pinned  together,  and  in  the 
absence  of  instructions,  the  prima  facie  presumption  raised  is,  that 
the  bills  of  exchange  are  to  be  accepted  before  delivery  of  the  bills 
of  lading,  and  that  such  acceptance  is  a  condition  precedent  to  such 
delivery.  The  actual  delivery  of  the  accepted  draft  and  of  the  bills 
of  exchange  are  concurrent  acts,  mutual  and  interdependent*  But 
this  prima  facie  presumption  may  be  rebutted  by  the  surrounding 
circumstances,  and  by  evidence  of  intention  and  agreement  incon- 
sistent with  the  presumption. 

And  where  the  bills  of  lading  and  drafts  are  not  in  fact  annexed, 
but  are  transmitted  by  different  posts,  and  the  correspondence 
establishes  that  there  is  no  annexation  intended,  none  will  be 
implied.  Thus,  where  bills  of  lading  were  transmitted  to  London 
in  a  letter,  with  a  request  to  follow  the  instructions  of  the  con- 
signee and  note  the  bills  of  exchange,  "  which  drafts  we  recommend 
to  your  kind  protection  "  for  account  of  such  consignee,  the  bills 
of  lading  being  indorsed  in  blank,  "  order  or  assigns,"  it  was  held 
that  there  was  no  condition  expressed  that  the  drafts  should  be 
accepted  for  the  benefit  of  the  vendor,  and  for  return  to  him  by  his 
agent ;  and  that  no  such  condition  could  be  implied.  The  bills  of 
lading,  in  fact,  were  transferred  unconditionally.  The  instructions 
did  not  amount  to  a  direction  that  the  bills  of  lading  were  not  to  be 
parted  with,  unless  the  drafts  were  honoured.  The  implication,  on 
the  contrary,  was  that  the  concurrent  acts  of  delivery  after  acceptance, 
above  indicated,  although  the  documents  were  sent  in  the  same 
letter,  were  waived.'  If  bills  of  lading  are  transferred  to  a  bona  fide 
indorsee  for  value,  and  without  notice,  such  indorsee  acquires  the 
property  in  the  goods  represented  by  the  bills  of  lading,  with  the 
possession  of  the  bills  of  lading,  and  the  lien  of  the  unpaid  vendor 
is  determined  ;  in  other  words,  the  bills  of  lading,  indorsed  by  the 
shipper  or  consignee,  have  been  put  into  circulation  by  the  authority 
of  the  consignee,  and  the  transferee's  title  by  the  b.  ofl.  is  complete, 
on  the  authority  of  Lickbarrow  ik  Mason.*     But  if  the  consignee  or 

1  Gurney  v,  Behrend,  23  L.  J.,  Q.  B.,  265  ;  3  E.  &  B.,  622  ;  and  see  Ogg  v.  Shuter, 
I  C.  P.  D.,  47 ;  44 L.  J.,  C.  P.,  161 ;  Mirabita  v.  Imperial  Ottoman  Bank;  3  Ex.  D., 
164 ;  47  L-  J.i  Ex.,  418. 

2  Mirabita  v.  Imperial  Ottoman  Bank,  ib.  sup,  ;  Ogg  v.  Shuter,  ib,  sup.  ;  Shepherd 
V.  Harrison,  5  L.  R.,  H.ofL.,  116;  Lanfear  v,  Blossman,  i  La.  Ann.,  148;  Turner 
».  The  Trustees  of  the  L*pool.  Docks,  20  L.  J.,  Ex.,  393 ;  6  Ex.,  543 ;  Gilbert  v, 
Guignon,  8  L.  R.,  Ch.,  i6  ;  Stollenwerck  v,  Thacher,  115  Mass  ,  224 ;  Fifth  Nat  Bank 
of  Chicago  v,  Bayley,  id.,  228. 

»  Gumey  v.  Behrend,  ib,  sup,  ;  Sheridan  v.  The  New  Quay  Co.,  4  C.  B.  (N.  S.), 
618,  632. 

*  2  T,  R.,  63  ;  I  H.  Bl.,  357  5  6  East,  21 ;  i  Sm.  L.  Cas.,  8th  ed.,  753;  Pease  v. 
Gloahec,  i  L.  R.,  P.  C,  219;  The  Constantia,  6  Rob.,  321. 
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shipper  has  withheld  his  authority — the  right  to  transfer  the  b.  of  1. 
being  in  one  or  other  respectively — the  right  is  not  lost.  "  The  shipper 
may  have  indorsed  in  blank  a  bill  of  lading  deliverable  to  his 
assignees,  and  his  right  is  not  affected  by  an  appropriation  of  it 
without  his  authority."  *  So,  also,  if  the  indorsement  is  not  for  value 
or  bond  fide,  the  right  of  the  unpaid  vendor  to  stop  in  tratisitu  is 
not  affected,  as  he  stands  in  the  same  condition  as  the  consignee,* 
his  transferror,  and  his  title  is  in  no  wise  better.'  And  where 
vendors  of  goods  retained  possession  of  the  mate's  receipts  for 
them,  with  the  intent  to  preserve  their  dominion  over  the  goods, 
and  the  vendee  fraudulently  obtained  the  bills  of  lading  without 
the  production  and  exchange  of  the  mate's  receipts,  jt  was  held 
that  the  vendors  might  maintain  trover  against  the  shipowner  and 
master  who  delivered  them  wrongfully  to  the  holders  of  the  bills  of 
lading,  and  this  although  the  ship  had  been  put  up  by  the  charterer 
as  a  general  ship,  and  the  shipowner  was,  perhaps,  not  liable  for 
the  contracts  for  the  carriage  of  goods  on  the  ship.  The  owner 
being  aware  of  the  frauds  by  which  the  bills  of  lading  were  obtained, 
the  master,  who  for  many  purposes  remained  his  servant,  was  also 
liable.*  And  there  may  be  a  conflict  arising  out  of  the  quasi  or 
limited  n^otiability  of  bills  of  lading  between  the  owner  of  goods, 
who  retains  his  possession  and  dominion  over  them,  and  who  may 
have  delivered  them  to  a  shipowner  for  carriage,  but  not  animo 
iransferendi^  and  the  holders  of  bills  of  lading  obtained  by  fraud. 

When  a  vendor  of  goods  sells  for  cash  and  encloses  bill  of 
exchange,  payable  on  demand,  with  bill  of  lading  to  vendor  or  his 
assigns,  the  vendor  may  regain  and  take  possession  of  his  goods 
up  to  the  moment  that  the  vendee  has  paid  such  bill  of  exchange. 
And  if  the  goods  have  been  handed  to  the  carrier  for  the  purpose 
of  carriage  to  the  destination  or  person  fixed  by  a  resale  by  the 
vendee,  this  will  not  divest  the  vendor's  right,  even  if  the  person 
who  has  repurchased  of  the  vendee  has  done  so  bona  fide  and  for 
value,  and  has  paid  the  freight  for  the  carriage  of  the  goods,  and 
there  being  a  constructive,  if  not  an  actual,  delivery.*  The  vendee 
has  not  performed  the  condition  necessary  to  give  him  any  title  or 
interest  in  the  goods,  or  any  right  to  the  possession,  and  his  vendee 
can  acquire  no  better  right  than  he  possesses.® 


1  Gumey  v.  Behrend,  23  L.  J.,  Q.  B  ,  265  ;  3  E.  &  B.,  622;  Schuster  v.  McKcUar, 
infra  ;  Pease  v.  Gloahec,  i  L.  R.,  P.  C,  219 ;  35  L.  J.,  P.  C,  66 ;  GUbert  v.  Gulgnon,  8 
L.  R.,  Ch.  16  ;  Stollenwerck  v.  Thacher,  115  Mass.,  224. 

•  Cuming  v.  BrowD,  9  East,  514,  per  Lord  ElIenboTough. 

>  Kern  v.  Deslandes,  30  L.  J.,  C.  P.,  297 ;  10  C.  B.  (N.  S.),  205  ;  Sheridan  v.  New 
Quay  Co.,  4  C.  B.  (N.  S.),  618  ;  Dixon  v,  Yates,  5  B.  &  Ad.,  313. 

•  Schuster  v,  M'Kellar,  26  L.  J.,  Q.  B.,  281  ;  7  E-  &  B.,  704. 

«  Sheridan  v.  The  New  Quay  Co.,  4  C.  B.  (N.  S.),  618  ;  Turner  v.  The  Trustees  of 
the  L'pool.  Docks,  6  Ex.,  543  ;  EUershaw  v,  Magniac,  id,^  J70;  Van  Casteel  ».  Booker, 
2  Ex.,  691  ;  Jenkyns  v.  Brown,  19  L.  J.,  Q.  B.,  288  ;  Wait  v.  Baker,  2  Ex.,  f . 

•  Wait ».  Baker,  2  Ex.,  i ;  Sheridan  v.  The  New  Quay  Co.,  4  C.  B.  (N.S.),  618  ; 
Stollenwerck  v.  Thacher,  115  Mass.,  224 ;  Nat  Bank  v.  Merchants'  Bank,  i  Otto,  92  ; 
Fifth  Nat.  Bank  of  Chicago  v,  Bayley,  115  Mass.,  228. 
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But  where  boat-receipts  were  assigned  for  value  for  goods  not 
shipped  on  board,  but  which  had  been  prepared  for  the  purpose,  it 
was  held  that  no  property  passed  to  the  indorsee  for  value,  as 
the  undertaking  of  the  master  had  nothing  to  operate  upon,  and 
no  specific  go<xls  capable  of  being  identified,  and  represented 
by  the  b.  of  1.  or  boat-receipts  were  then  on  board.  Had  they 
been  afterwards  placed  on  board  to  fulfil  the  contract,  and  thus 
specifically  appropriated  before  any  interest  of  a  third  party  had 
intervened,  they  would  probably  have  passed.^  It  was  considered 
immaterial  for  this  purpose  that  the  documents  were  informal: 
and  bills  of  lading,  carriers'  or  wharfingers'  receipts  or  letters, 
would  have  stood  on  the  same  footing.  If  the  intention  to 
pass  the  property,  whether  absolute  or  special,  in  certain  ascertained 
chattels  is  established,  and  they  are  placed  in  the  hands  of  a 
depositary,  and  the  depositary  assents  to  their  being  so  placed  on 
account  of  the  transferee,  the  property  passes  according  to  the 
intention.* 

Goods  shipped  "by  order  of  consignees,"  and  for  account  of  risk 
of  whom  it  may  concern,  the  bill  of  lading  being  sent  to  the  con- 
signees (who  paid  the  acceptances  drawn  against  the  bill  of 
lading),  and  by  the  consignees  indorsed  in  blank  to  a  imdjUU 
holder  for  value  without  notice :  held  that  the  property  in  the 
goods  was  in  such  indorsee,  and  that  he  was  liable  to  pay  freight 
for  their  carriage,  in  spite  of  certain  expressions  of  intention  that 
they  were  to  be  bought  for  the  mortgagees  and  owners  of  the  ship.' 
Had  the  goods  been  the  property  of  the  mortgagees,  no  freight 
would  have  arisen,  and  the  mortgagee  who  had  taken  possession 
would  have  been  in  the  same  position,  in  this  respect,  as  the 
mortgagor ;  but  the  cargo  was  shipped  to  order  of  consignees, 
thereby  reserving  the  property  and  the  control  of  the  cargo, 
should  it  become  necessary.* 

By  agreement  A  sold  B  2,ooo  tons  of  coals,  to  be  shipped  in  two 
or  more  shipments.  The  bills  of  lading  were  to  be  delivered  to  B. 
The  coals  were  to  be  taken  from  alongside  the  ship,  at  the  buyer's 
risk  and  expense.  The  vendor  afterwards  entered  into  a  diarter- 
party,  for  the  carriage  and  delivery  of  426  tons  13  cwt,  part  of  the 
above  agreed  quantity,  at  Alexandria.  By  this  charter-party  the 
half  of  the  freight  was  to  be  paid  by  the  vendor's  acceptance,  at  three 
months  on  signing  bills  of  lading ;  and  it  was  further  provided  that 
"freight  was  to  be  paid  on  unloading  and  right  delivery,  less  advances, 
in  cash,  at  current  rate  of  exchange."  The  whole  freight  came  to 
£6oZ-  iSs.  Half  the  freight,  £zo\.  17s.  6d.,  was  paid  by  A's  draft 
to  the  shipowner,  in  accordance  with  the  above  contract.  A 
indorsed  the  bills  of  lading  to  B,  who,  to  gain  possession  of  the  coals, 


I  Bryans  «.  Nix,  4  M.  &  W.,  -775;  Gabarron  r.  Krecft,  10  L.  R.,  Ex.,  274;  44 
L.  I.,  Et  ,  238 ;  Ogg  t/.  SUuter,  i  C.  P.  D.,  47  ;  10  L.  R.,  C.  P.,  159;  45  L  J..  C.  P., 
44 ;  see  Shepherd  zTHamsoo,  5  L.  R.,  P.  C,  116 ;  4  id.,  Q.  B.,  19^  493- 

«  lb,,  791,  per  Parke,  B.  ^       »    j^  -^^^ 

'  /m"l:  j?q:'^.^  "rJr  ^-  ^•' '''  ^  ^  J-  *2-  «••  "*• 
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paid  for  the  entire  quantity  shipped,  and  the  half-freight  which  had 
been  already  thus  paid  for  by  A's  bill.  The  ship  sailed  on  the  4th 
of  Nov.,  and  arrived  at  Alexandria  on  the  5th  of  Jan.  In  the  interval 
A  became  bankrupt.  B  demanded  the  coals  as  indorsee  of  the  bills 
of  1.,  and  tendered  thehalf  of  the  freight,  then  due,  to  the  shipowner. 
The  vendor's  acceptance  for  the  half-freight  had  not  yet  matured,  and 
was  subsequently  dishonoured.  The  principal  question  raised  in 
the  case  was,  whether  the  ship  retained  its  lien  for  the  half-freight 
for  which  the  acceptance  had  been  given,  and  as  to  which  the  lien  had 
been  waived.  The  court  held  that  B  was  entitled  to  recover  back 
the  half-freight  which  he  had  paid,  under  protest,  to  obtain  posses- 
sion of  the  coals.  No  lien  existed  for  the  amount  for  which  the 
bill  was  given.^ 

"  A  "  accepted  bills  against  a  promised  shipment  of  oats,  but  not 
against  bills  of  lading.  Subsequently  he  obtained  possession  of 
the  bills  of  lading,  while  acting  as  agent  for  the  consignee  of  the 
oats,  to  whom  they  had  been  sent  by  the  consignor  in  fraud  of  his 
prior  agreement  with  A.  It  was  decided  that  there  was  no  transfer 
of  property  to  A,  by  such  possession  of  the  documents  of  title ;  and 
that  there  was  no  appropriation  of  the  goods  at  the  time  the  bills  were 
accepted,  that  he  could  not  therefore  maintain  trover,  and  that  he 
had  no  lien,  as  against  other  creditors  of  the  shipper,  who  had 
attached  the  goods.^  But  where  there  has  been  an  appropriation,  or 
an  engagement  to  appropriate,  a  cargo  or  a  part  of  a  cargo,  as>  for 
instance,  100  qrs.  of  wheat  out  of  500  qrs.  which  I  have  now  sent, 
in  favour  of  a  specific  individual,  equity  will  interfere  to  enforce  per- 
formance of  the  agreement,  but  would  not  interfere  where  there  has 
been  a  bare  offer  of  certain  specific  goods  on  terms  not  accepted, 
although  the  goods  may  be  in  existence  and  capable  of  appropria- 
tion by  the  shipper.  There  must  be  a  specific  appropriation,  and 
the  property  must  pass,  to  give  a  legal  title  ;  but  equity  will  enforce 
an  agreement  to  appropriate,  upon  the  basis  that  there  has  been 
an  engagement  to  appropriate  a  particular  fund,  or  part  of  a  parti- 
cular fund,  or  decree  a  specific  performance  of  the  engj^ement* 

And  where  bills  of  exchange,  attached  to  a  bill  of  lading,  are 
deposited  with  a  bank,  and  the  bank  discounts  the  bill  of  ex- 
change, the  bills  of  lading  and  of  exchange  are  held  for  value,  and 
the  bank  has  such  a  right  of  immediate  possession  to  the  goods 
represented  by  the  bill  of  lading,  as  would  enable  it  to  bring 
trespass  or  trover  against  a  wrong  doer,  and  the  consignee  has  no 
right  to  the  possession  of  the  b.  of  1.  until  payment  of  the  draft.*  The 

*  Tamvaco  v,  Simpson,  19  C.  B.  (N.  S.),  453 »  Horncastle  v,  Farran,  3  B.  &  A., 
497  5  Alsagerv.  The  St.  Katherine's  Dock  Co.,  14  M.  &  W.,  794;  Hovr  v,  Kirchner, 
II  Moo.  P.  C.  C,  21;  Kirchner  v.  Veniis,  12  Moo.  P.  C.  C,  361 ;  coi^icting  with 
Neish  V,  Graham,  8  E.  &  B.,  505. 

«  Bruce  r.  Wait,  3  M  &  W.,  15. 

>  Hoare  v.  Ditsaer,  7  H.  of  L.,  290 ;  Wait  cf.  Baker,  2  Ex.,  i ;  GabarroA  v,  Kreeft, 
to  L.  R.,  Ex.,  274. 

^  Fifth  Nat  Bank  of  Chicago  v,  Bayley,  115  Mass.  (Am.),  228  ;  Nat.  Bonk  of  Cairo 
v.  Crocker,  11 1  Mass.  (Am.^,  163  (  Nat  Bank  of  Green  Bay  v.  Deaifoom,  11  c  rV/.,  219  ; 
and  see  Stollenwerck  v,  Tnacher,-^.  224,  where  there  were  express  instnictions  to  the 
agent  to  deliver  the  b.  of  1.  only  on  payment  of  the  draft. 
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b.  of  1.,  if  indorsed  and  transferred  for  value  by  the  first  to  a  second 
indorsee,  who  pays  the  bill  of  exchange  annexed,  would  entitle 
such  second  indorsee,  as  holder  of  the  bill  of  lading,  to  the  property, 
although  the  first  indorsee  had  contracted  to  sell  the  goods 
represented  by  the  bill  of  lading  before  such  indorsement  and 
transfer  had  been  made ;  *  and  where  the  same  vendor  sold  part 
of  the  goods,  after  transferring  the  bill  of  lading  for  value,  and 
the  goods  were  delivered,  it  was  held  that  such  delivery  was 
v/rongful,  and  that  an  action  would  lie  against  the  carrier  to  recover 
them,  as  the  property  was  vested  in  the  indorsee  for  value  at  the 
time  of  the  delivery.* 

Accepiame  at  sixty  days'  sight  against  bills  of  lading.  On  this 
term  in  an  agreement,  it  was  held  that  the  purchaser  is  to  be  under 
the  obligation  to  accept,  only  when  the  bills  of  lading  come  forward 
to,  and  are  seen  by  him,  in  the  proper  course  of  the  transaction.  It 
was  consistent  with  this  contract  that  the  drawee  should  refuse 
to  accept  the  bills  on  presentment,  unless  the  bills  of  lading  were 
at  the  same  time  delivered  up  to  him.'  The  indorsement  of  a  bill 
of  lading,  not  in  furtherance  of  a  bargain,  is  not  equivalent  to  a 
delivery  of  possession  of  goods,  even  as  against  a  wrong  doer. 
There  must  be  value  on  the  indorsement  of  a  bill  of  lading,  or  no 
property  in  the  goods  is  thereby  transferred.*  But,  on  an  indorse- 
ment with  delivery,  a  subsequent  indorsee  for  value  may  sue  for 
the  goods  under  the  Bills  of  Lading  Act,  as  a  person  who  has 
vested  in  him  all  rights  of  suit,  as  if  the  contract  were  made  with 
him  personally.*  The  bare  assignment  confers  an  authority  to 
receive  the  goods,  to  the  assignee,  but  not  necessarily  an  interest  in 
them,  though  it  may  be  some  evidence  of  it,  but  no  further  legal 
right  either  of  property  or  possession.® 

The  conflict  of  rights  between  an  unpaid  vendor  and  the 
pledgee  of  a  b.  of  1.  was  considered  in  a  decision  in  1833.  A  merchant 
in  Liverpool  purchased  oil  from  a  vendor  at  Leghorn,  and  accepted 
bills  for  the  price  against  the  bills  of  lading.  He  then  indorsed  and 
delivered  the  bill  of  lading  as  a  pledge,  with  other  goods  deposited 
for  sale,  with  brokers  in  Liverpool.  The  vendee  becoming  bank- 
rupt, the  vendor  stopped  the  goods  in  transitu.  The  pledgees,  in 
addition  to  the  bills  of  lading,  held  goods  which  realised,  with  the 
others  in  question,  considerably  more  than  was  due  to  them.  It  was 
argued  adversely,  on  a  claim  being  made  by  the  vendor  for  pay- 
ment, that  the  transitus  had  ended  by  the  transfer  and  delivery  of 
the  bill  of  lading,  and  was  equivalent  to  a  pledge  of  the  goods 
themselves.      For  the   vendor,  it  was  suggested  that  the  unpaid 

'  Newcomb  t'.  Boston  &  Lowell  Rid.  Corpor.,  115  Mass.  (Am.),  230;  Sejonour  v, 
Newton,  105  Mass.,  272. 

*  Aldennan  v.  Eastern  Rid.  Co.,  115  Mass.  (Am.),  233. 

3  Gilbert  r.  Guignon,  8  L.  R.,  Ch.,  16,  20 ;  Shepherd  v,  Harrison,  5  L.  R.,  H.  of  L., 
1 16 ;  Ogg  V.  Shuter,  i  C.  P.  D.,  47  ;  Seymour  v,  Newton,  ib,  sup, ;  and  see  Nat.  Bank 
V.  Merchants*  Bank,  I  Otto,  92. 

*  Coxe  V,  Harden,  4  East,  211  5  Waring  v.  Cox,  i  Camp.,  370. 

*  Dracachi  v.  Anglo-E^rptian  Navigation  Co.,  3  L.  R.,  C.  P.,  150. 
«  Blackburn,  Cont.  of  Sale,  p.  279. 
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vendor  had  an  interest  in  the  goods,  subject  to  the  right  of  the 
"pledgee,"  and  that,  when  that  right  was  satisfied,  Ae  unpaid 
vendor  was  entitled  to  have  all  the  proceeds  of  his  goods  paid 
over  to  him.  The  court  decided  that  the  property  and  posses- 
sion of  the  oil  were  in  the  pledgee,  as  indorsee  of  the  bill  of 
lading  for  value ;  but  that  the  vendor,  in  a  court  of  equity,  would 
be  allowed  to  resume  his  former  interest  in  the  goods,  subject  to 
the  pledge  or  mortgage  upon  them,  in  analogy  to  the  common 
case  of  a  mortgage  of  real  estate,  which  is  considered  as  a  mere 
security,  and  the  mortgagor  as  the  owner  of  the  land.^  This 
decision  was  affirmed  in  Chancery,^  and  the  rule  laid  down  that  in 
equity  a  transfer  of  goods  for  valuable  consideration  by  a  con- 
signee, for  a  limited  purpose,  does  not  destroy  the  consignor's 
right  of  stoppage  /;/  transitu^  ultra  the  particular  lien  of  the  trans- 
feree,' and  the  goods  pledged  cannot  be  retained  as  security  for 
a  general  balance  of  account,  but  only  for  the  specific  advance 
made  upon  the  security  of  the  bill  of  lading. 

The  authority  of  these  cases  establishes,  that  if  the  goods  com- 
prised within  the  bill  of  lading  be  pledged  with  other  goods  of 
the  pledgor,  the  vendor  will  have  a  right  to  have  all  the  pledgor's 
own  goods  appropriated  to  the  discharge  of  the  pledgee's  claim, 
before  any  of  the  goods  represented  by  the  bill  of  lading  are 
assailed. 

Bills  of  lading,  annexed  or  pinned  to  bills  of  exchange,  are  in 
practice  constantly  passed  to  bankers  for  collection.  Where  no 
special  instructions  are  given,  the  bill  of  lading  is  surrendered  as 
for  value  to  the  drawee  on  his  acceptance  of  such  a  draft.  But  the 
banker  who  cashes  the  draft,  and  thus  becomes  indorsee  and  holder 
of  the  bill  of  lading,  succeeds  only  to  the  rights  of  the  indorser, 
viz.,  the  shipper.  He  has  no  greater  or  superior  title.  He  has  the 
same  right  to  demand  acceptance  of  the  accompanying  draft,  and 
no  more.  He  acquires  no  right  to  exchange  the  agreement 
between  the  shipper  and  his  vendee.  By  such  a  step  the  bill  of 
lading  does  not  become  a  security  for  the  payment  of  the  draft  ;  it 
is  the  document  of  title  to  the  property  it  represents,  and  no  more.* 

Where  the  bills  of  exchange  and  lading  are  inclosed  in  the  same 
letter  to  the  vendee  or  consignee,  it  is  a  well-understood  rule  that 
the  bill  of  exchange  must  be  accepted,  or  that  the  bill  of  lading 
cannot  be  retained.*  The  bills  of  lading  are,  however,  often  trans- 
mitted to  an  agent,  as  a  measure  of  precaution,  where  the  vendee  or 
consignee  is  in  doubtful  credit. 

*  In  r^  Westeinthus,  5  B.  &  Ad.,  817. 

*  Spaldbet;.  Ruding,  6  Beav,,  37C.  '  Id, 

*  National  Bank  v.  Merchants'  Bank,  i  Olto  Sup.  Ct.  (Am.),  92 ;  Blanchard  v. 
Page,  8  Gray,  297  ;  Lanfear  v,  Blossman,!  Ia.  Ann.,  148 ;  Wiscons.  Marine  &  Fire  Ins. 
Co.  V.  Bank  of  British  North  America,  21  Upper  Canada  Q.  B.,  284;  Shepherds. 
Harrison,  4L.  R.,  Q.  B.,  196,493,  5  L.  R.,  H.  ofL.,  133  ;  Coventry  v.  Gladstone,  4 
L.  R.,  Eq.,  693 ;  Marine  Bank  of  Chicago  v.  Wright,  48  N.  Y.,  I  ;  Gilbert  v,  Gaignon, 
8  L.  k.,  Ch.,  16. 

*  Shepherd  v.  Harrison,  ib,  sup, ;  Lanfear  v,   Blossman,  i    La. 
cases,  p.  476,  n.  z^ank. 
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'^  Drafts  at  six  months'  sight,  and  accompanied  by  bills  of 
lading ;  acceptance  as  against  consignment  of  produce."  Upon  these 
terms,  goods  were  shipped  ;  but  the  assignees  of  the  bills  of  lading 
became  insolvent  before  the  goods  or  produce  consigned,  arrived.  The 
acceptances  were  refused,  and  the  bills  were  dishonoured.  The  vendor 
claimed  to  stop  in  transitu  for  his  unpaid  purchase  money.  The 
question  became,  whether  the  property  in  the  goods  had  passed  by 
the  shipment  "  on  account  and  risk  "  of  the  assignees,  or  it  was  a 
condition  precedent  or  subsequent  that  the  assignee  of  the  bill  of 
lading  should  accept,  before  the  property  passed,  or  that,  if  the  pro- 
perty had  passed,  the  property  revested  in  the  vendor  on  failure  of  the 
condition.  The  court  held,  that  there  had  been,  under  all  the  circum- 
stances, a  complete  sale  and  transfer  of  the  property,  absolute  and  not 
conditional,  and  that  the  property  vested  on  the  delivery  on  board 
ship.  If  the  vendor  had  intended  to  preserve  his  right  until  accept- 
ance, he  ought  to  have  transmitted  t/u  bills  of  lading,  indorsed  in 
blanks  to  an  agents  to  be  delivered  over  only  in  case  the  acceptanci 
took  place} 

So  where  bills  of  lading  were  sent  to  a  bank  for  collection,  by 
an  indorsee  and^  holder  for  value,  the  bank  was  held  not  liable  for 
delivering  up  the  bs.  of  1.  to  the  acceptor  before  the  money  on  the 
bill  of  exchange  was  paid,  as  the  draft  was  not  payable  at  sight, 
but  15  days  from  date.  The  acceptor  and  drawee  was  entitled  on 
his  acceptance  to  receive  the  bills  of  lading.^  The  same  right  to 
the  b.  of  1.  on  acceptance  of  drafts  was  recognised  incidentally  in 
an  English  case  which  was  decided  on  another  point.  In  this  case 
a  b.  of  1.,  indorsed  in  blank  by  mistake  to  the  payee  of  the  bills  of 
exchange,  having  been  pledged  by  him  in  contravention  of  his  con- 
tract with  the  shipper  of  the  goods,  was  held  to  confer  no  interest  on 
the  English  bank  with  whom  it  was  pledged,  they  having  notice 
of  the  circumstances  under,  and  the  terms  on,  which  the  cargoes 
were  shipped.'  It  was  contended,  on  authority,  that  the  shipper 
who  had  inadvertently  afforded  assistance  to  the  pledgor  by  allow- 
ing him  to  gain  possession  of  the  bill  of  lading  irregularly  (as  in 
the  case  of  a  person  who  puts  it  in  the  power  of  another  to  raise 
money  improperly  by  a  possession  of  securities  to  which  he  is  not 
entitled)  was  liable  for  the  consequences ;  but  this  proposition, 
although  admitted,  was  not  necessary  to  the  decision  of  the  case* 

It  being  an  established  principle  that  the  person  entitled  to 


*  Key  V.  Cotesworth,  22  L.  J.,  Ex.,  4,  9  ;  7  Ex.,  595,  607  ;  Wilmshurst  r.  Bowkcr,  7 
M.  &  Gr.,  882;  Moakes  v,  Nicolson,  34  L.  J.,  C.  P.,  273;  19  C.  B.  (N.  S.).  290; 
Alexander  t/.  Gardner,  i  Bine.  N.  C,  671;  Bailey  v.  The  Hudson  River  R.  Ca,49 
N.  Y.,  70.  As  to  a  retention  of  control  ever  goods  shipped  "  on  account  and.risk"  of  coo- 
agnce,  sec  Shepherd  v.  Harrison,  5  L.  R.,  H.  of  L.,  116;  Ogg  v.  Shuter,  i  C  P.  D., 
47  ;  Mirabita  v.  Impl.  Ottoman  Bank,  3  Ex.  D.,  164. 

2  WooUn  V,  The  New  York  &  Erie  Bank,  12  Blatcfa.  C.  C,  359 ;  Fifth  NatioMi 
Bank  of  Chicago  v.  Bayley,  115  Mass.,  228  ;  National  Bank  v,  MerchanU'  Bonk,  I  Otto, 
92 ;  Sliepberd V.  Harrison,  5  L.  R.,  U.  of  L.,  1 16 ;  Lanfears'.  Blossmaa,  i  La.  An.,  14^. 

»  Gilbert  v.'Guignon,  8  L.  R.,  Ch.,  16. 

^  Id,^  ib,,  mnu ;  Briggs  v.  Jones,  10  L.  R.,  Eq.«  92  ;  MacHeniy  v,  Danes,  6  L.  R-i 
Eq.,  462  ;  Perry  Herrick  v.  Attwood,  25  Beav.,  205 ;  2  DeG.  &  J.,  21. 
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the  immediate  possession  of  goods  is  the  person  to  bring  an 
action  for  their  loss  or  detention,  it  was  determined,  in  1697,  that 
the  consignee  of  goods  named  in  a  bill  of  lading  was  the  person  in 
whom  the  property  vested,  and  who  was  printA  facie  entitled  to 
bring  action  for  and  claim  delivery;  but  if  the  consignee  or  indorsee 
of  the  bill  of  lading  were  merely  trustee  for  some  other,  that  third 
person  would  have  the  right  to  sue.  In  other  words,  "  if  goods  by 
bill  of  lading  are  consigned  to  A,  A  is  the  owner,  and  must  bring 
the  action  against  the  master  of  the  ship  if  they  are  lost.  But  if 
the  bill  be  special,  to  be  delivered  to  A  to  the  use  of  B,  B  ought  to 
bring  the  action.  But  if  the  bill  be  general  to  A,  and  the  invoice 
only  shows,  that  they  are  upon  the  account  of  B,  A  ought  always  to 
bring  the  action ;  for  the  property  is  in  him,  and  B  has  only  a  trust.* 

A  limitation  was  imposed  on  this  proposition  in  1767.*  Lewis 
Fontaine,  of  London,  indorsed  a  bill  of  lading  to  Richard  Swanwick 
of  Liverpool,  with  this  indorsement,  viz.,  "  Deliver  the  within  to  Mr. 
Richard  Swanwick  or  order,"  and  transmitted  the  bill  by  post  to 
Swanwick.  Swanwick  pledged  the  goods  to  a  person  named  Scott ; 
and  it  was  decided  that,  although  Fontaine  indorsed  to  Swanwick 
al>solutely,  and  not  in  terms  to  him  as  his  factor,  he  still  retained 
his  right  of  property  as  against  Swanwick  and  his  assignee.  The 
case  was  ultimately  decided  on  this  point,  and  although  Ld. 
Loughborough,  in  a  subsequent  judgment,'  limited  the  too  general 
application  of  the  judgment,  he  generally  affirmed  it ;  and  BuUer,  J., 
speaks  of  it  as  "  a  very  solemn  opinion,"  and,  in  his  judgment,  "  one 
of  the  best  cases  that  we  have  in  the  law  on  mercantile  subjects."  * 
In  point  of  fact,  the  principal  propositions  have  never  since  been 
disputed. 

"  This  IS  clear,  that  if  there  is  an  authority  never  so  general,  by 
indorsement  upon  a  bill  of  lading,  without  disclosing  tiat  the  in- 
dorsee  is  factor,  the  owner  (as  between  him  and  the  factor)  retains 
a  lien,  till  delivery  of  the  goods,  and  before  they  are  actually  sold 
and  turned  into  money. 

"  If  the  factor  plays  it  (the  bill  of  lading)  over,  with  notice,  to  a 
third  person,  then  it  may  be  followed  in  the  hands  of  such  third 
person  ;  for  in  such  case  it  remains  in  his  hands  just  as  it  did  in  the 
hands  of  the  factor  himself. 

"  But  if  the  goods  are  bona  fide  sold  by  the  factor  at  sea  (as 
they  may  be,  where  no  other  delivery  can  be  g^ven),  the  vendee 
shall  hold  them  though  no  actual  possession  is  delivered,  because 
the  goods  were  sold  bond  fide  and  by  the  owner's  own  authority. 

Subsequently  to  this  decision,  it  was  established,  that  although 
a  factor  might  sell  the  goods  of  his  principal,  inasmuch  as  he 
could  not  pledge  them,  neither  could  he  hypothecate  by  indorse- 
ment and  delivery  of  the  bill  of  lading,  although  the  indorsee  was 

*  Evans  v,  Marllett,  I  Ld.  Raym.,  271.  "  The  consignee  of  a  b.  of  1.  his  snch  a 
property  as  that  he  may  assign  it  over/' per  Holt,  C.J. 

»  Wright  V,  Campbell,  4  Bmr.,  2046,  2  T.  K.,  74;  Lawes  on  Ch.  P.,  331. 
'  MsBOB  V,  Lickbarrow,  1  H.  BL,  357,  367;  2  T.  R.,  63;  6  East,  21. 
«  Lickbanrow  v.  Mason,  2  T.  R.,  74. 
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not  aware  at  the  time  that  his  indorser  was  a  factor.  In  the  judg- 
ment in  the  later  case,  the  bill  of  lading  was  spoken  of  and  referr^ 
to  as  the  symbol  of  the  goods,  and  the  recognition  of  this  fact  of 
relationship  has  governed  the  modes  of  dealing  with,  and  of  transfer 
of,  the  document  ever  since. 

The  rule  laid  down  in  1793,  in  Lickbarrow  v.  Mason,  was  limited, 
but  not  infringed,  in  a  subsequent  decision.^  The  rule  in  the 
former  case,  which  applied  to  a  vendor  selling  his  property,  was 
held  to  have  no  application  to  a  factor  pledging  property  which 
was  not  his  own.  The  judgment  pointedly  affirmed  the  preceding 
decision,  and  the  learned  C.J.  referred  to  it  incidentally  in  these 
words, — *'  I  consider  the  indorsement  of  a  bill  of  lading,  apart  from 
all  fraud,  as  giving  the  indorsee  an  irrevocable,  uncountermandable 
right  to  receive  the  goods ;  that  is,  where  it  is  meant  to  be  dealt 
with  as  an  assignment  of  the  property  in  the  goods,  but  not  where 
it  is  only  meant  as  a  deposit  by  one  who  had  no  authority  to  do  so ; 
and  having  been  dealt  with  in  this  case  only  as  a  deposit,  it  can- 
not be  made  into  a  sale  in  order  to  give  it  effect."  * 

The  language  of  another  member  of  the  court  also  places  the 
matter  clearly.  "  Some  of  the  cases  indeed  state  the  opinion  of  the 
judges  generally,  that  an  indorsement  of  a  bill  of  lading  will  pass 
the  property,  but  that  must  be  taken  with  reference  to  the  circum- 
stances of  the  case,  and  is  not  to  be  applied  to  the  case  of  a  fector 
pledging  the  goods  of  his  principal,  but  to  that  of  a  vendor  selling 
goods  in  which  he  has  a  property."  * 

In  like  manner  an  indorsement  in  the  ordinary  form,  "  Deliver 
unto  order  or  assigns,  he  or  they  paying  freight,"  is  a  conditional 
term  which,  under  certain  circumstances,  may  suspend  the  transfer 
of  the  property;  and  any  other  condition  may  be  annexed  to 
prevent  the  property  vesting  until  it  is  complied  with.  Thus,  a 
consignor  may  indorse  conditions  in  restraint,  and  retain  con- 
structive possession  of  goods  until  their  actual  delivery.* 

In  one  of  the  cases  above  cited,'  the  property  was  divested 
out  of  the  original  indorsee,  and  vested  in  a  third  person,  on 
the  failure  of  the  condition  annexed  to  the  bill  of  lading.  The 
goods  originally  were  deliverable  to  J.  S.  upon  the  conditiwi 
that  he  accepted  and  paid  a  bill  of  exchange  annexed  to  the 
bill  of  lading,  and,  if  he  failed  to  perform  the  condition,  the 
goods  were  to  be  delivered  to  the  holder  of  the  bill  of  ex- 
change. J.  S.  accepted,  but  did  not  pay,  the  bill  of  exchange. 
He  had  indorsed  the  b.  of  1.  for  a  valuable  consideration.  It 
was  held  that  the  holder  of  the  bill  of  exchange  could  maintain 

*  Newsom  r.  Thornton,  6  East,  17  (1805). 

*  Id, ,  17,  41,  per  Ld.  Ellenborough,  C J,  »  Id,y  44,  per  Le  Blanc,  J. 

*  Wallcy  V,  Montgomery,  3  East,  585,  590,  in  which  case  the  goods  vested  in  tbc 
consignee  apart  from  the  condition  ;  and  see  Barrow  v.  Coles,  3  Camp.,  92;  Boehtb'nck 
V,  SiSneider,  3  Esp.,  58;  Goodall  v.  Skelton,  2  H.  BI.,  316 ;  Ix>eschraan  v.  Williams, 
4  Camp.,  181 ;  Hanson  v.  Meyer,  6  East,  614  ;  Rugg  v.  Minett,  1 1  East,  210 ;  Wallace 
V,  Breeds,  13  East,  522  ;  Busk  v,  Davis,  2M.  &  S.,  397  ;  Zagunr  v,  Fomell,  2  Camp., 
240 ;  Austen  v.  Craven,  4  Taunt.,  644  ;  Turner  v.  The  Trustees  of  the  L*pool  Dodcs,6£x , 
543  ;  Paynter  v.  James,  2  L.  R.,  C.  P.,  3485  Levy  r.  Drew,  5  D.  &  L,  307. 

*  Barrow  v.  Coles,  3  Camp.,  92. 
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trover  against  the  indorsee.  Had  the  bill  of  exchange  been  duly 
paid,  it  cannot  be  doubted  that  the  inchoate  right  would  have  been 
perfected  :  but  the  indorsee  for  valuable  consideration  having  had 
notice  that  a  condition  was  annexed  to  the  absolute  vesting  of  the 
property,  Ld.  Ellenborough,  C  J.,  held  that  he  ought  to  have  inquired 
further  if  such  condition  had  been  fulfilled.  In  this  instance  there 
was  no  question  that  the  property  did  not  vest  absolutely,  until  the 
performance  of  the  condition.  In  a  prior  case,  where  goods  were 
shipped  against  bills  of  exchange  to  be  drawn  at  three  months,  but 
the  invoice  impliedly  established  that  the  goods  were  intended 
to  vest  in  the  consignee,  being  "  shipped  for  account  and  at  the 
risk  of"  such  consignee,  it  was  held  that  the  non-performance  of  the 
conditions  annexed  did  not  divest  the  property  in  the  goods,  and  that 
the  consignee  could  maintain  trover  against  the  agent  of  the  con- 
signor for  the  goods  although  he  had  not  paid  the  freight  nor  given 
the  bills  of  exchange.  The  conditions  to  be  observed  were  subse- 
quent, and  not  precedent,  and  did  not  defeat  the  consignee's  prior 
right^ 

The  facts  of  this  case  are,  however,  perhaps  necessary  to 
explain  these  propositions.  The  consignor  sent  a  cargo  of  timber 
to  the  consignee,  at  his  risk,  upon  condition  that  he  should  accept 
bills  of  exchange  at  three  months  and  pay  freight.  The  agent  of 
the  consignor,  by  another  bill  of  lading,  obtained  possession  of  the 
goods  from  the  captain,  and  refused  to  deliver  them  to  the  consignee 
unless  the  amount  of  the  bills  of  exchange  were  paid  at  once  in 
cash.  The  consignee  maintained  his  right  to  pay  by  bills  at  three 
months,  as  agreed  ;  and  the  court  decided  that  he  had  taken  the 
correct  view  of  his  legal  position,  and  that  he  could,  as  the  property 
had  vested  in  him,  maintain  his  right  to  the  possession  of  the 
goods.^ 

And  in  another  Ccise,  where  goods  were  shipped  "  on  account  and 
at  the  risk  of  the  consignee,"  and  a  bill  of  lading,  unindorsed,  was 
transmitted  to  the  consignee,  an  indorsed  bill  of  lading  being  sent 
to  the  agent  of  the  consignor,  and  the  captain  delivered  the  goods 
to  the  consignee  upon  his  unindorsed  bill,  it  was  held  that  he  was 
rightfully  in  possession  ;  and  that  the  property  was  at  home  in  his 
hands.  The  bill  of  lading  was  in  such  form  that  he  could  not  have 
called  on  the  captain  to  deliver ;  but  as  he  had  done  so,  and  the 
property  was  already  in  him,  as  well  as  the  possession,  he  had  the 
entire  and  indefeasible  title.*  In  a  subsequent  case,  wheat  had  been 
sold,  to  be  paid  for  by  banker's  draft  in  London  on  receipt  of  the 
invoice  and  bill  of  lading  ;  it  was  held  in  the  Exchequer  Chamber, 

'  Walley  v,  Montgomeiy,  3  East,  585  ;  Turner  v.  Trustees  of  L'pool  Docks,  6  Ex., 
543  ;  979  Boxes  of  Sugar,  7  Bened.  (Am.),  242.  **  A  b.  of  1.  may  be  shown  by  parol  to 
have  been  intended  as  evidence  of  an  absolute  sale,  a  trust,  a  mortgage,  a  pledge, 
a  lien,  or  a  mere  agency;"  Bailey  v.  The  Hudson  River  Ry.  Co.,  49  N.  Y.  R., 
77  ;  The  Bnk.  of  Rochester  «».  Jones,  4  N.  Y.  R.,  497  ;  Grosvenor  v,  Phillips,  2  Hill, 
151. 

*  Walley  v,  Montgomery,  3  East,  585;  Shepherd  z'.  Harrison,  5  L.  R.,  H.  of  L.,  116. 

'  Coxe  V,  Harden,  4  East,  211 ;  and  see  490  /  seq..^  ante. 

32 
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reversing  the  judgment  of  the  Court  of  Common  Pleas,  that  the 
vendor  had  parted  with  all  his  property  in  the  wheat  by  shipping  it 
"  for  the  account  and  at  the  risk  "  of,  and  by  indorsing  the  bill  of 
lading  to,  the  vendee,  and  that  he  could  not  stop  the  wheat  in 
iruTtsitu  on  the  indorsee  s  failure  to  remit  the  banker's  draft^ 

And  in  accordance  with  this  view  the  case  of  Key  v.  Cotes- 
worth  *  was  decided.  Goods  were  transmitted,  with  invoice  and 
bill  of  lading,  to  a  firm  in  London,  "on  account  and  risk  of 
K.  and  L.,  of  Glasgow."  The  goods  were  deliverable  to  the 
London  firm,  or  their  assigns,  on  payment  of  freight.  The  course  of 
business  was  for  the  vendor  to  draw  on  the  London  firm ;  but,  K. 
and  L.  having  stopped  payment,  the  drawees  on  this  occasion  refused 
to  accept  the  bill  presented,  but  took  possession  of  the  goods, 
sold  them,  and  retained  the  proceeds  against  their  account  against 
K.  and  L.  It  was  held  that  the  acceptance  of  the  bill  on  these 
facts  was  neither  a  condition  precedent  nor  subsequent ;  that  the 
sale  of  the  goods  was  absolute,  and  that  the  property  vested  in  K. 
and  L.  on  delivery  on  board  the  ship  and  the  transmission  of  the 
bill  of  lading  to  the  London  firm — the  agents  of  K.  and  L. 

In  a  subsequent  case,  the  shipment  of  the  cargo  to  the  order 
of  the  vendee,  and  the  delivery  of  the  bill  of  lading  to  the  agents 
of  the  vendee,  were  held  sufficient  to  deprive  the  vendor  of  his 
property  in  the  cargo,  and  to  defeat  his  right  to  stop  in  trafisitu^ 
although  the  vendor  gave  his  agent  notice  that  he  had  drawn  on 
the  vendee  for  the  amount,  and  recommended  the  drafts,  which 
were  annexed  to  the  b.  of  L,  to  the  agent's  "  kind  protection."  * 
This  notice  was  not  considered  a  condition,  and  the  vendor  had 
divested  himself  of  both  property  and  possession.  The  plaintiffs 
claimed  as  the  holders  for  value  of  the  bills  of  lading,  and  although 
the  onus  lay  on  them  to  prove  that  the  vendor's  right  to  stop 
was  gone,  the  facts  were  considered  sufficient  to  warrant  that 
conclusion.  From  the  circumstances  of  the  case,  the  court  concluded 
that  the  vendor  intended  to  part  with  the  goods  and  the  bill  of  lading 
without  fettering  their  transfer  with  any  condition.  As  there  can 
be  no  lien  without  possession,  and  he  had  parted  with  his  possession, 
his  vendor's  lien  was  extinguished,  and  his  right  to  stop  in  transitu 
was  gone.  There  was  no  condition  raised  even  by  implication, 
but,  on  the  contrary,  the  circumstances  "  were  inconsistent  with  it." 
There  was,  in  effect,  an  unconditional  transfer  of  the  bill  of  lading.* 

But  goods  may  be  shipped  "on  account  and  risk  "  of  a  consignee, 
and  the  vendor  may  still  retain  his  property  and  his  right  to 
control  their  destination.* 


1  Wilmshurst  zf.  Bowker,  7  Man.  &  Gr.,  882;  5  Bing.  N.  C,  541;  12  L.  J. 
(N.  S.),  Ex.,  475;  Stanton  v.  Eager,  16  Pick.,  4 ;  and  see  Shepherd  v,  HairisoD,  4 
L.  R.,  Q.  B.,  196,  493  ;  5  Zi/.,  H.  of  L.,  116 ;  and  Walley  v,  Montgomery,  3  East,  585  ; 
"  for  account  and  risk  ;  *'  Brandt  v.  Bowlby,  2  B.  &  Ad.,  932,  contra, 

«  22L.J.,  Ex..4;7Ex.,  595. 

*  Gumeyz^.  Behrend,  23  L.  J.,  Q.  B.,  265;  3  E.  &  B.,  622. 

*  Per  Ld.  Campbell,  C.J.,  23  L.  J.,  id,,  at  p.  272  ;  3  E.  &  B.,  636. 

*  Shepherd  v,  Harrison,  ib,  sup. 
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It  has  been  pointed  out  that  bills  of  lading  are  not  strictly 
negotiable  in  the  same  sense  that  bills  of  exchange  are,  but  are 
sometinies  called  ^//^/-negotiable.  The  bona  fide  holder  of  a  bank- 
note for  value  has  a  right  to  it  against  the  true  owner,  in  con- 
sequence of  the  complete  negotiabihty  belonging  to  it,  the  property 
and  title  passing  by  delivery.  Where  the  title  or  the  right  to  sue 
passes  with  the  property,  and  the  transferee  can  sue  in  his  own 
name,  the  instrument  is  properly  considered  negotiable.  By  the 
Bills  of  Lading  Act,*  the  rights  and  liabilities  of  the  contract  con- 
tained in  a  bill  of  lading  pass  to  the  consignee  or  indorsee,  and 
vest  in  him  as  if  the  contract  had  been  made  with  him  originally, 
so  far  as  the  statute  operates,  so  that  the  bill  of  lading  has  been 
made  quasi-nt^goXxdhlo,  by  statute,  the  property  and  right  to  sue 
passing  under  certain  circumstances  by  indorsement  or  delivery.^ 

But,  in  all  cases  of  transfer  of  documents  of  title,  the  transfer 
must  be  bona  fide  and  "  really  and  truly  for  value."'*  A  mere  finder 
may,  and  does,  possess  a  certain  property  as  against  a  wrong-doer; 
but  such  a  person  has  no  title  against  the  true  owner.^  The  bona 
fides  required  is,  that  it  shall  be  received  without  notice,  express  or 
implied,  of  any  infirmity  in  its  title.  But  a  person  who  has  a  ba4 
title,  or  who  has  received  with  notice  of  its  having  been  wrongfully 
acquired,  may  transfer  it  for  value  to  a  bona  fide  transferee,  who 
will  thus  acquire  a  good  and  perfect  title.* 

The  bona  fides  required  to  perfect  the  title  acquired  by  purchase 
for  value  was  decided,  in  the  earlier  cases  in  reference  to  bills  of 
exchange,  to  be  affirmative.^ 

If  a  person  took  a  note  under  such  circumstances  as  would 
excite  the  suspicion  of  a  prudent  and  careful  man,  it  was  held  to 
lack  the  necessary  ingredient  of  transfer  in  good  faith.''^  But  this 
rule  has  been  relaxed,  and  the  transferee  must  have  notice  and 
"knowledge  of  some  infirmity,  to  disqualify  or  discredit  his  receipt 
and  possession ;  that  is  to  say,  he  must  wilfully  shut  his  eyes  to 
the  truth,  to  impair  his  rights.  The  question  of  bona  fides  is  for  the 
jury.  To  establish  its  absence  something  more  than  mere  suspicion 
is  requisite.  There  must  have  been  an  obvious  disregard  of 
ordinary  precaution,  to  disqualify  the  possession.^    And  where  (the 

•  18  &  19  Vic,  c  III. 

•  Fowler  v,  Kaoop,  4  Q.  B.  D.,  299;  The  Nepoter,  2  L.  R.,  A.  &  E.,  375;  Cobb 
V,  Howard,  3  Blatch.  C.  C,  524.  The  B.  of  L.  being  only  transferable  at  common  law, 
and  not  negotiable,  its  appropriation  even  after  an  indorsement  in  blank,  without  the 
authority  of  the  shipper,  conferred  no  title  as  against  him,  even  to  a  subsequent  At^ff^^^f 
holder  /or  value. 

'  Armory  v,  Delamirie,  I  Str.,  505;  i  Sm.  L.  C,  374  (8th  ed.). 

•  lb.,  Raphael  v.  The  Bank  of  England,  17  C.  B.,  161 ;  May  r.  Chapman,  16  M.  & 

w.,  355. 

•  Lickbarrow  v.  Mason,  i  Sm.  L.  C,  7S3  (8th  ed.)  ;  Kingsford  v.  Merry,  1 1  Ex.,  577  ; 
The  Argentina,  I  L.  R.,  A.  &  E.,  370;  Pease  v,  Gloahec,  l  L.  R.,  E.  C,  219. 

«  Gill  V.  Cubitt,  3  B.  &  C,  466 ;  Raphael  v.  The  Bank  of  England,  17  C.  B.,  161. 
'  Gill  V,  Cubitt,  ib,  sup, ;  Snow  v,  Lcatham,  2  Car.  &  P.|  3I4»  3^7  >   979  Boxes  of 
Sugar,  7  Bened.  C.  C,  242. 

•  Raphael  v.  The  Bank  of  England,  1^.  sup.  ;  May  v.  Chapman,  16  M.  &  W.,  355 ; 
and  cases,  p.  500,  n.  2,  post. 
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usual  form  of  a  bill  of  lading  being  "to  order  or  assigns")  these 
words  are  omitted,  the  mere  fact  of  such  omission  would  not,  like 
some  unusual  term  inserted,  be  considered  sufficient  to  put  a 
purchaser  for  value  on  notice,  or  impeach  his  bona  fides,  where  he 
has  obtained  otherwise  a  good  title  both  to  the  possession  and 
property.^ 

Express  words  indorsed  either  on  the  face  or  on  the  back  of  the 
b.  of  1.,  in  limitation  of  its  negotiability,  will  either  be  incorporated 
as  a  term  or  provision  in  the  document,  or  limit  or  suspend  its 
operation,  according  to  their  tenor.  Where  the  master  of  a  ship 
signed  the  bill  of  lading  in  usual  form,  but  added  the  words  above 
his  signature,  "  signed  under  protest,"  it  was  held  that  the  holders 
were  put  on  notice,  and  could  not  be  considered  ^^//a^^  holders 
without  notice.* 

The  signature,  "  under  protest,"  was  deemed,  under  the  circum- 
stances, suflRcient  notice  to  a  holder  or  indorsee  of  a  b.  of  1.  of  any 
fact  which  an  inquiry  prosecuted  with  due  diligence  would  have 
disclosed.'  And  the  fact  that  the  consignee  was  the  agent  of  the 
freighter,  and  had  himself  negotiated  the  charter-party,  was  con- 
sidered equivalent  to  notice  to  the  holder  of  the  bill  of  lading 
without  express  words  of  incorporation,  in  respect  of  the  charter- 
party,  freight  agreed,  terms.'*  And  a  clean  bill  of  lading,  or,  in 
other  words,  with  nothing  on  its  face  to  suggest  caution,  passed  to 
a  bond  fide  holder  for  value,  was  held  to  entitle  him  to  the  weight 
of  iron  expressed  on  the  document,  although  part  of  the  iron  was 
not  on  board,  but  had  been  lost  or  signed  for  in  negligence  by  the 
master ;  and  it  was  also  decided  that  the  indorsee  was  entitled  to  de- 
duct from  the  freight  due  to  the  master  the  value  of  the  difference  in 
weight  between  the  iron  delivered,  and  signed  for,  as  the  master  was, 
in  reference  to  the  consignees,concluded  by  the  representations  of  the 
b.  of  1.  The  consignee  had  been  misled,  and  the  master  knew,  or  had 
the  means  of  knowing,  that  the  b.  of  1.  was  incorrect*  And  an 
indorsement  on  a  bill  of  lading,  that  the  within  goods  would  only 


*  Hendeison  r.  The  Comptoir  D'Escompte  de  Paris,  5  L.  R.,  P.  C,  253. 

*  979  Boxes  of  Sugar,  7  Bened.  (Am.),  242  ;  "  it  wiU  be  sufficient  if  the  circumstances 
are  of  such  a  strong  and  pointed  character,  as  necessarily  to  cast  a  shade  upon  the 
transaction;"  Story  on  Promiss.  Noles,  s.  197,  Cone  i*.  Baldwin,  12  Pick.,  545:  "cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  a  prudent  and  careful  man ;" 
Chilly  on  Bills,  II  ed.,  188,  n. ;  and  see  Oakeley  v,  Ooddecn,  2  F.  &  F.,  656 :  but  mere 
negligence,  unless  it  amount  to  a  wilful  and  fraudulent  abstinence  from  inquiry,  wiU  net 
create  an  implied  notice,  though  evidence  of  it ;  Goodman  v,  Harvey,  4  Ad.  &  E.,  870; 
Atty.-Gen.  v.  Stephens,  6  l)e  G.  M.  &  G.,  Hi ;  Utheri/.  Rich,  10  Ad.  &  E.,  784; 
Carion  v.  Ireland,  5  E.  &  B.,  765. 

'  979  Boxes  of  Sugar,  lA,  &  n.  I,  sup,  ;  Mitchel  v,  Ede,  3  P.  &  D.,  513  ;  II  A. 
&  E.,  888;  The  Brig  Ploughboy,  I  Gall.,  41  ;  as  to  implied  notice  in  equity,  sec 
Luker  v.  Dennis,  7  Ch.  D.,  235,  and  cases  therein  cited. 

*  Kern  v.  Deslandes,  30  L.  J.,  C.  P.,  297 ;  10  C  B.  (N.  S.),  205  ;  Small  v,  Moatcs 
9  Bing.,  574 ;  2  M.  &  Sc,  674  ;  Gledstanes  v.  Allen,  12  C.  B.,  202 ;  Faith  v.  The 
East  Ind.  Co.,  4  B.  &  A.,  630 ;  Dick  v,  Lumsden,  i  Peake  N,  P.  C,  189. 

*  Relyca  v.  New  Haven  Rolling  Mill  Company,  42  Conn.,  5795  Sears  r.  Wiugite,  3 
Allen,  103  ;  Bradstreet  v,  Heran,  2  Bl,  C.  C,  116. 
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be  delivered  on  certain  conditions  therein  mentioned,  was  held  to 
suspend  the  operation  of  delivery  till  the  conditions  were  per- 
formed.^ 

It  is  a  usual  and  ordinary  circumstance  to  incorporate  the  terms 
of  the  charter-party,  or  annex  some  of  them  specifically,  by  words 
in  the  bill  of  lading.  The  words  of  incorporation,  if  intended  to 
include  each  and  every  term  of  the  charter-party,  so  as  to  bind  a 
consignee  or  indorsee  of  the  b.  of  1.,  should  be  reasonably  definite 
and  precise.^  As  between  the  shipper  or  the  charterer  and  the 
shipowner,  the  same  restriction  does  not,  however,  exist  as  in  the 
case  of  a  stranger  to  the  charter-party,  who  has  no  notice  of 
its  terms  otherwise  than  by  the  bill  of  lading.  Thus  the  inserted 
words,  "  unto  order  or  to  assigns,  he  or  they  paying  freight  for  the 
goods,  as  per  charter-party,"  though  sufficient  under  the  circum- 
stances to  charge  the  charterer  with  demurrage,  would  not 
necessarily  have  rendered  the^nsignee  of  goods,  if  not  a  party 
to  the  charter,  liable.^  Accordingly  the  term  in  the  b.  of  1.,  "  he  or 
they  paying  for  the  said  goods,  as  per  charter-party,  with  primage 
and  average  accustomed,"  coupled  with  the  stipulation  in  the  charter- 
party,  "  that  the  captain  should  have  an  absolute  lien  for  all  freight 
and  demurrage,"  were  together  considered  insufficient  to  bind 
the  consignee  of  the  goods  to  pay  such  demurrage,  or  to  establish 
the  lien  as  against  him.*  It  was  said  that  there  was  no  such  clear 
expression  of  intention  as  Ld.  Tenterden  had  suggested  was  neces- 
sary in  Evans  v.  Forster.^  "  Paying  for  the  said  goods  "  might  be 
implied  to  mean,  a  payment  of  freight  only.  And  the  mention  of 
freight,  without  reference  to  demurrage,  would  not  bind  a  mere 
consignee  to  pay  damages  for  delay  or  wrongful  detention  upon 
the  words,  "he  or  they  paying  freight,  as  per  charter-party."  In  a 
case,  in  which  upon  the  margin  of  the  b.  of  1.  the  words  were  written, 
"  There  are  eight  working  days  for  unloading  in  London,"  this  was 
held,  together  with  the  the  above  term,  insufficient  to  bind  the 
consignee.®  But  the  correspondents  and  agents  of  the  charterer, 
or  of  a  shipper  who  knows  aliunde  of  the  existence  of  the  charter- 
party,  would  be  held  bound  by  its  terms,  on  the  provision,  "  he  or 


*  Mitchel  V,  Ede,  3  P.  &  D.,  513;  II  A.  ft  E.,  888  ;  Barrow  ».  Coles,  3  Camp.,  92 ; 
Brandt  v.  Bowlby,  2  B.  &  Ad.,  932. 

«  Fry  V,  The  Chartered  Bnk.  of  India,  I  L.  R.,  C.  P.,  689;  Wegener  v.  Smith,  24 
L.  J.,  C.  P.,2S  ;  IS  C.  B.,  285 ;  Chappel  v.  Comfort,  31  L.  J.,  C.  P.,  58;  10  C.  B. 
(X.  S.),  802,  810  ;   Gray  v.  Carr,  6  L.  R.,  Q.  B.,  538. 

3  Erichsen  v,  Barkworth,  3  H.  &  N.,  601,  894,  28  L.  T.,  Ex.,  95;  27  id.^  ^^2* 
Foster  v,  Colby,  28  L.  J.,  Ex.,  81 ;  3  H.  &  N.,  705  ;  Shand  v.  Sanderson,  4  H.  &  N., 
381  ;  and  see  Campion  v,  Colvin,  3  Binjj.  N.  C,  17;  Saville  v.  Campion,  2  B.  &  A., 
503  ;  Smith  v.  Sieveking,  infra  ;  Gilkison  v.  Middleton,  2  C.  B.  (N.  S.),  134 ;  Brown 
V.  North,  8  Ex.  i,  16. 

*  Smith  V.  Sieveking,  24  L.  T.,  Q.  B.,  257  ;  4  E.  &  B.,  945 ;  5  E.  &  B.,  589. 

«  I  B.  &  Ad.,  118;  Chappel  v.  Comfort,  31  L.  J.,  C.  P.,  $8;  10  C.  B.  (N.  S.), 
802;  Foster  v.  Colby,  t&.  sup.  ;  Shand  v,  Sanderson,  4  H.  &  N.,  381  ;  Yryv,  Char- 
tered Bank  of  India,  I  L.  R.,  C.  P.,  689;  Wegener  z'.  Smith,  24  L.  J.,  C.  P.,  25  ;  15 
C.  B.,  285  ;  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  522,  540. 

*  Chappel  V,  Comfort,  31  L.  J.,  C.  P.,  58 ;  10  C.  B.  (N.S.),  802. 


Digitized  by  VjOOQ IC 


502  THE  LAW  OF  MERCHANT  SHIPPING. 

they  paying  freight  for  the  said  goods  as  usual,"  ^  and  so  long  as 
the  goods  remain  the  property  of  the  charterer  or  his  agents,  he  is 
liable  for  the  freight,  and,  subject  to  the  terms  of  the  charter-party, 
not  merely  for  freight,  but  for  dead  freight,  or  any  other  pro- 
visions contained  in  the  charter.^  And  the  fact  that  the  charterer 
is  also  the  consignee  of  the  goods,  indorsee  of  the  b.  of  1.,  does 
not  mitigate  his  liability.^ 

Where  the  bill  of  lading  expressly  incorporated  the  charter- 
party,  and  a  copy  of  the  latter  document  was  sent  to  the  consignees 
named  in  the  bill  of  lading,  with  the  bills  of  lading,  and  the  goods 
were  deliverable  to  order  of  the  consignees,  or  assigns,  "  he  or  they 
paying  freight  and  all  other  condition^  or  demurrage  (if  any  should 
be  incurred)  for  the  said  goods,  as  per  the  aforesaid  charter-party," 
it  was  held  that  the  consignees  were  bound  by  a  term  of  the  charter- 
party  which  gave  a  lien  for  demurrage,  and  which  was  in  these  words 
(the  Court  of  Ex.  Chamber  differing  in  opinion): — "  Fifty  running 
days,  &c.,  for  loading,  and  ten  days  on  demurrage,"  The  owners  to 
have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  de- 
murrage and  average  ;  and  the  charterers'  responsibility  to  cease  on 
shipment  of  the  cargo,  &c."  The  court  decided  upon  this  term 
that  the  right  of  lien  for  the  ten  days*  demurrage  was  incorporated 
into  the  b.  of  1.,  as  against  the  consignee,  but  not  for  dead  freight, 
nor  for  the  extra  detention  at  the  port  of  loading ;  but  the  court 
of  appeal  considered  that  damages  for  detention  beyond  the 
demurrage  days  at  the  port  of  loading  stood  on  a  different 
footing  from  demurrage  properly  so  called,  and  that  the  consignees 
were  not  liable  for  such  detention,  inasmuch  as  it  had  accrued 
before  the  consignees  received  the  bills  of  lading  and  were  made  ac- 
quainted with  their  terms.^ 

In  an  American  case,  where  goods  had  not  been  put  on  board 
till  after  the  bills  of  lading  had  been  signed,  it  was  held  that  these 
documents  of  title  attached  only  from  the  shipment  of  the  goods.® 

Where  boat  receipts,  similar  in  form  to  a  b.  of  1.,  was  assigned 
for  value,  for  goods  which  had  been  prepared  for  shipment  but  not 
shipped,  it  was  held  that  no  property  passed  to  the  indorsee  for 
value,  as  the  undertaking  of  the  master  had  nothing  to  operate  on, 

*  Gledslanes  v,  Allen,  12  C.  B.,  202 ;  Kern  v.  Dcslandes,  30  L.  J;,  C.  P.,  297  J  ^^ 
C.  B.  (N.  S.),  205  ;  Foster  v.  Colby,  28  L.  J.,  Kx.,  81 ;  3  H.  &  N.,  705  ;  Wiener  v. 
Smith,  24  L.  J.,  C.  P.,  25  ;  15  C.  B.,  285;  and  cases,  p.  501,  n.  3  &  5,  ante, 

'  M'Lean  v.  Fleming,  2  L.  R.,  H.  of  L.,  Sc.  A.,  128;  Metcalfe  v,  Britannia  Iron 
Co.,  2  Q.  B.  D.,  <23  ;  I  /V.,  613  ;  Caughey  v,  Gordon,  3  C.  P.  D.,  419 ;  Kein  v.  Dcs- 
landes, ib,  sup. 

»  lb.,  p.  135  ;  Mitchell  v,  Scaife,  4  Camp.,  298;  Gilkison  v.  Middleton,  ib.  sup.; 
Howard  v.  Tucker,  i  B.  &  Ad.,  712. 

*  The  words  in  Italics  were  written. 

«  Gray  v.  Carr,  6  L.  R.,  Q.  B.,  522,  538.  Willes  and  Brett,  J.J.,  were  of  opinion 
that  if  there  was  a  lien  for  demurrage  and  also  for  detention  by  the  chaiter-parly,  the 
defendants,  as  consignees  only,  uere  not  liable  upon  the  b.  of  1. ;  Smith  v.  Sieveking,  24 
L.  J.,  Q.  B.,  257  5  4  E.  &  B.,  945 ;  5  E.  &  B.,  589 ;  Kirchner  v.  Venus,  12  Moo.  P.  C  C, 

*  The  Idaho,  11  Blatch.  C.  C,  218  ;  3  Otto,  575;  Rowley  v.  Bigelow,  la  Pidc., 
314;  Halliday  v.  Hamilton,  11  Wall,  565. 
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and  there  were  no  specific  appropriated  goods  on  board,  capable 
of  being  identified  with,  and  represented  by.  the  documents  of  title. 
Had  the  goods, prepared,  been  placed  on  board,  in  fulfilment  of  the 
contract,  before  any  interest  of  a  third  party  had  intervened,  they 
would  have  passed.^  And  it  was  immaterial  that  the  bills  of 
lading  were  informal,  and  were  bare  receipts.^  And  where  goods 
were  delivered  to  a  ship,  and  bs.  of  1.  signed,  and  the  con- 
signor afterwards  improperly  resumed  possession  of  the  goods, 
the  goods  were  held  to  have  been  shipped,  and  the  holder  of  the 
bs.  of  1.  was  held  to  be  prima  facie  the  owner  of  the  goods, 
and  entitled  to  their  possession  as  against  the  shipper.*  How  far 
dominion  may  be  preserved  after  an  actual  shipment,  or  after  a 
deposit  or  the  signature  of  the  bills  of  lading,  will  be  treated 
under  the  heading  "  Shipped,"  in  the  analysis  of  the  document 
itself.  The  term  incorporating  the  charter-party  in  the  usual 
form,  "freight  for  the  said  goods,  and  all  other  conditions 
as  per  charter-party,"  was  held  not  to  include  the  excep- 
tions in  favour  of  the  shipowner  of  "  restraint  of  princes." 
It  is  an  incorporation  of  the  conditions  to  be  fulfilled  by  the 
charterer  or  his  agents,  and,  ejusdem  generis^  with  the  payment  of 
freight,  but  not  of  the  conditions  limiting  or  exonerating  the  ship- 
owner from  his  performance  of  the  contract ;  *  and  where  the  bill 
of  lading  freight  was  not  in  consonance  with  that  named  in  the 
charter-party,  but  was  less,  it  was  held  that  the  lien  of  the  shipowner 
did  not  extend  to  the  larger  amount,  as  against  a  bona  fide 
indorsee  for  value  of  the  bill  of  lading.  The  Hen  existed  for  the  bill 
of  lading  freight,  and  no  more.*  But  the  tendency  of  the  courts 
has  been,  of  late  years,  to  throw  on  the  holder  or  indorsee  of  a  bill 
of  lading  liability  for  all  the  terms  of  which  he  has  expressedly  or 
imphcdly  notice:  thus,  on  the  words,  "paying  freight  for  the 
same  goods,  and  all  other  conditions  as  per  charter-party,"  the 
indorsees  of  a  bill  of  lading  were  held  liable  not  merely  for  the 
demurrage  induced  by  their  own  laclus  in  unloading  (if  any),  but 
for  the  defaults  of  other  consignees  which  induced  delay.® 

What  would  be  ordinarily  considered  a  transfer  for  value,  or  for 
a  valuable  consideration,  would  be  a  surrender  on  such  a  genuine 
advantage  as  would  be  deemed  a  reasonable  and  fair  equivalent 
under  all  the  circumstances,  without  distinguishing  or  refining  with 

*  Bryans  v.  Nix,  4  M.  &  W.,  775. 
'  Jd.,  791,  per  Parke,  B. 

'  The  Idaho,  ii  Blatch,  C.  C,  218  ;  3  Otto,  575  ;  Rowley  v.  Bigelow,  12  Pick.,  314 
Halliday  v,  Hamilton,  11  Wall,  565  ;  Bailey  v.  The  Hudson  River  R.  Co.,  49  N.  Y.  K. 
70. 

♦  Russell  V,  Niemann,  33  L.  J.,  C,  P.,  358 ;  34  L.  J.,  C.  P.,  10,  14  per  Willes,  J. 

*  Fry  V,  The  Chartered  Bank  of  India,  35  L.  J.,  C.  P.,  306  ;  I  L.  R.,  C.  P.,  689  ; 
Small  V,  Moates,  9  Bing.,  574;  and  cases  cited,  p.  501,  n.  2,  attU, 

•  Porteus  V.  Watney,  3  Q.  B.  D.,  534;  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  2$;  15 
C.  B.,  285  ;  Smith  v,  Sieveking,  24  L.  J.,  Q.  B.,  257;  4  E.  &  B.,  945  ;  5  E.  &  B., 
589;  Chappel  V.  Comfort,  31  L.  J.,  C.  P.,  5^;  10  C.  B.  (N.  S.),  802;  Gray  z'.  Carr, 
6  L.  R.,  Q.  B.,  522,  533  ;  McLean  v,  Fleming,  2  L.  R.,  H.  of  L,  Sc,  138  ;  Randall 
f .  L3mch,  2  Camp.,  352  ;  Leer  v,  Yates,  3  Taunt.,  387  \  Thiis  v,  Byers,  i  Q.  B.  D.,  244 ; 
and  cases,  p.  495,  n.  2,  ante. 
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too  great  nicety, — or,  in  other  words  perhaps,  what  a  jury  would 
consider  a  possible,  and  not  an  improbable,  consideration.  A  doubt 
was  raised  in  a  case  in  the  Privy  Council  whether  a  bare  antecedent 
liability  would  suffice,  and  it  was  suggested  that  the  transferee 
must  give  present  value  in  money  or  money's  worth,  as  well  as  have 
no  notice  of  any  fact  which  would  impeach  the  fairness  or  honesty 
of  the  transaction.*  But  this  suggestion  that  a  past  or  ante- 
cedent consideration  would  not  suffice  has  been  since  dissented 
from.^  And  where  an  assignor  was  threatened  with  immediate 
legal  proceedings,  and  was  compelled  thereby  to  deposit  certain 
shipping  documents,  including  a  b.  of  1.,  to  purchase  the  forbearance 
of  his  creditor,  it  was  held  that  this  was  a  transfer  for  value,  and 
good  against  an  equitable  claimant,  although  the  depositor  had 
an  equity  of  redemption  in  the  thing  pledged.*  And  in  a  subsequent 
case  in  which  an  advance  bad  been  made  by  a  creditor  of  the 
consignee  of  goods,  on  a  promise  that  such  advance  should  be 
covered,  and  within  a  week  the  b.  of  1.  of  the  goods  was  deposited,  in 
pursuance  of  such  promise,  to  cover  the  advance,  it  was  held  that  this 
was  a  present  advance  for  value,  and  good  against  the  right  of 
%  the  vendor  to  stop  in  transiiu,  the  consignee  having  become 
insolvent.  Bramwell,  LJ.,  in  delivering  judgment,  discredited  the 
decision  above  cited,*  and  considered  that  the  attempted  distinction, 
laid  down  In  that  case,  between  a  past  and  present  consideration 
was  without  adequate  foundation,  and  that  it  did  not  in  reality  exist.* 
And  where  the  bs.  of  1.  are  negotiable,  and  to  "  order  or  assigns," 
and  are  indorsed  for  value,  the  right  of  the  vendor  to  stop  in  transitu 
is  defeated,  and  it  is  immaterial  that  the  transferror  or  indorser 

I'  obtained  the  bills  by  fraud  or  false  representation,  or  contrary 
to  an  express  understanding.     If  the   possession  was  voluntarily 
surrendered  to  the  indorser  upon  a  deceit,  the  property  would  pass, 
I  with  the  transfer  of  the  documents  of  title,  to  the  indorsee,  and  a 
I  subsequent  purchaser  for  value,  dona  fide  and  without  notice  of  the 
fraud,  would  obtain  a  complete  title  to  the  goods.^ 

The  presumed  intention  to  be  implied  from  a  voluntary  sur- 
render of  the  possession  of  goods,  upon  shipment  for  the  purposes 
Df  carriage,  or  the  conflict  which  may  arise  from  an  intention  to 
etain  the  jus  disponendi  after  shipment  of  the  goods,  or  after  a 
martial  transfer  of  the  documents  of  title,  will  be  further  dealt  with 
n  the  analysis  of  the  B.  of  L.,  which  it  is  proposed  to  discuss,  by 
irst  considering  the  skeleton  form  of  a  modem  precedent  of  that 
jpecies  of  document. 

*  Rodger  v.  The  Comptoir  D'Escompte  de  Paris,  2  L.  R.,  P.  C,  393;    Chartered 
Bank  of  England  v.  Henderson,  5  L.  R.,  P.  C,  501 ;  Spalding  v.  Ruding,  6  Beav.,  376. 

'  Lcask  V,  Scott,  2  Q.B.  D.,  376,  questioning  the  first  preceding  case. 
'  The  Chartered  Bank  of  India,  &c,  v,  Henderson;  5  L.  R.,  P.  C,  501. 

*  Rodger  v.  The  Comptoir  D'Escompte  de  Paris,  2  L.  R.,  P.  C,  393. 

*  I.eask  r.  Scott,  2  Q.  B.  D.,  376,  380;  Alliance  Bank  v.  Broom,   2  Dr.  &  Sm., 
289;  34L.J.,  Ch.,  256. 

6  Pease  V,  Gloahec,  I  L.  R.,  P.  C,  219 ;  Kingsford  v.  Merry,  1 1  Ex.,  577;  Lick- 
barrow  V,  Mason,  2  T.  R.,  63;  I  H.  Bl.,  357;  I  Sm.  L.  C.  (8th  el),  573. 
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BILLS  OF  LADING.  $0$ 

^  ^  ^    S^Cppelr  (i)  in  good  order  and  well  conditioned  (2)  by 

^^'oj  »n  and  upon  the  steam  ship  called  the  whereof  is  Master 

I  c  |>  for  the  present  voyage 

;5-  oj  in  the  said  ship,  and  now  lying  in  the  Port  of  LIVERPOOL,  and 

'caJ^  bound  for  New  York,  vii  Queenstown,  (3) 

rn 

®  §  5 

s  o  I  being  marked  and  numbered  as  in  the  margin,  and  are  to  be 

^  5  -S  delivered  in  the  like  good  order  and  well  conditioned  at  Jersey  City 

g  o  jg"  (where  the  ship's  responsibility  shall  cease),  being  within  the  juris- 

^w)  diction  of  the  Custom  House  of  the  aforesaid  Port  of  New  York  (4) 

I J  (The  Act  of  God,  the  Queen's  Enemies,  Pirates,  Restraint  of  Princes 

^^'^  and  Rulers,  Fire  at  Sea  or  on  Shore,  Accidents  from  Machinery, 

^  rS  ^  Boilers'Steam  or  any  other  Accidents  of  the  Seas,  Rivers,  and  Steam 

*3  ••  g  Navigation  of  whatever  nature  or  kind  soever  excepted),  (5)  Freight 

*>  §*^  for  the  said  goods  to  be  paid  at                          as  per  margin,  with 

•5  g.|  Primage  and  Average  accustomed  (6).  IN  WITNESS  whereof  the 

^  g  -g  Master  or  Agents  of  the  said  Ship  hath  affirmed  to               Bills  of 

^58  Lading  all  of  this  tenor  and  date,  the  one  of  which  Bills  being  accom- 

.^o £  plished  the  others  to  stand  void  (7). 

jg  g  g'  Dated  in  LIVERPOOL,                                18 

5   ^^  [Weight,  Contents  and  Value  unknown,  and  not  answerable  for 

^  Leakage  or  Breakage  (8). 

52.  The  Ship  is  not  answerable  for  damage  arising  through  in- 

sufficiency in  strength  of  packages  (9).] 

The  terms  of  these  documents  upon  this  outline  are  infinitely  various.  The  Cunard 
Steam  Packet  Company  claims  a  liberty  *'  to  tranship  the  goods,  if  the  vessel  puts  back  ; 
to  sail  with  or  without  a  pilot,  and  to  tow  and  assist  vessels,  in  all  situations.*'  The 
Antwerp  steamers  claim  in  addition  a  tiberty  to  **  caU  at  any  port  or  ports y  to  receive  and 
discharge  cargOf  and,  in  addition,  an  exemption  from  liability ,  for  rust,  corruption,  or  torn 
wrappers.** 

The  intention  being  presumably  to  avert  and  avoid  all  claims,  whether  just  or  nnjust : 
some  B.'s  of  L.  contain,  among  other  diverse  terms,  the  following  provision,  ^*  Not 
accountable  for  leakage  (10),  rust^  or  breakage  {\\).  Nor  for  lossor  damage  resulting  from 
insufficiency  in  strength  of  packages,  or  from  vermin,  or  from  sweating,  leakage,  breakage, 
or  contact  with  other  goods  (12),  or  from  any  of  the  following  perils,  whether  arising  from 
the  negligence,  misconduct,  default  or  error  in  Judgment  oftne  master,  nuiriners,  engineers, 
or  others  of  the  crew,  or  otherwise  howsoever  excepted  (13),  viz.,  risk  of  craft,  explosion,  or 
fire  at  sea,  in  craft  or  on  shore,  boilers,  steam  or  machinery,  or  from  the  consequence  of 
any  damage  or  injury  thereto,,  howsoever  such  damage  or  inmry  may  be  caused,  ib.  (14). 
The  Inman  Stesun  Packet  Line  claims  **  Freight  on  goods  to  order,  or  for  Canada, 
to  be  paid  previous  to  delivery,  and  upon  plants,  seeds  and  perishable  articles,  immediately 
upon  bein^  landed,"  and  also  exemption  from  **loss**  (apart  from  the  statute)  ^*for 
money,  documents,  gold,  silver,  bullion,  specie,  jewellery  and  arttcles  used  for  jewellery, 
valuable  and  precious  stones  or  metals,  paintings  and  statuary,  unless  bills  of  lading  are 
signed  therefor,   and  the  value  thereof  therein  expressed.  *  * 

An  additional  term,  as  follows,  hds  been  recently  discussed,  "/«  accepting  this  b,  of 
/.,  the  shipper  or  owner  of  goods  expressly  accepts  and  agrees  to  all  its  stipulations  and 
conditions,  written  or  printed  J** 

Sometimes  the  ordmary  sea  perils,  as  they  are  called,  excepted  in  the  form  above,  are 
extended  thus,  **  The  act  of  God,  the  Queen's  enemies,  collision,  fire  on  board,  in  cnilt, 
or  on  shore,  and  all  accidents,  loss  and  damage  whatsoever  from  machinery,  boiler>-, 
steam  and  steam  navigation,  or  from  collision.  The  perils  of  the  seas  and  rivers  of  what 
nature  and  kind  soever  excepted.  Also  excepting  the  faults,  negligences  or  mistakes  of 
the  captain,  o£Bcers  and  crew  in  navigating  and  managing  the  vessel. 

Modern  bs.  of  1.  are  oflen  so  lengthy  by  reason  of  the  ej^mptions  and  qualifications 
claimed,  as  to  have  induced  the  suggestion  that  they  should,  tor  convenience  sake,  have 
been  issued,  like  a  novel,  in  three  volumes.  The  following  clause  was  one  among  others 
ia  a  reported  case  : — 

"Not  accountable  for  leakage,  breakage,  &c ,  however  caused.  Not  re- 
sponsible for  the  bursting  of  bags,  or  consequences  arising  therefrom,  or  for  any  of  the 
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following  perils,  whether  arising  from  the  negligence,  default,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  engineers,  or  persons  in  the  service  of;  the  ship,  or  for  whose  acts 
the  shipowner  is  liable  or  otherwise ;  namely,  risk  of  craft  or  hulk,  or  transhipment, 
explosion,  heat  or  fire  at  sea  in  craft  or  hulk,  or  on  shore,  boilers,  steam,  or  machinery, 
or  from  the  consequence  of  any  damage  or  injury  thereto,  however  such  damage  or 
injury  may  be  caused,  collision,  straining,  or  other  peril  of  the  seas,  rivers,  navigation, 
or  land  transit,  of  whatever  nature  or  kind  soever,  and  however  caused,  excepted ;  '* 
Steel  z/.  State  Line  St.  Ship  Co.,  3  App.  C,  72;  and  see  remarks  of  Lush,  J.,  in 
Crooks  V.  Allan,  5  Q.  B.  D.,  38,  40 ;  and  as  to  a  lengthy  and  onerous  term  as  to  unloading, 
The  Thames,  14  Wail,  98,  in  which  the  exception  was  as  follows : — "  And  it  is 
expressly  understood  that  the  articles  named  in  this  b.  of  1.  shall  be  at  the  risk  of  the 
owner,  ship[>er,  or  consignee  thereof,  as  soon  as  delivered  from  the  tackles  of  the  steamer 
at  her  port  of  destination,  and  they  shall  be  received  by  the  consignee  thereof,  package 
by  package,  as  so  delivered ;  and  if  not  taken  away  the  same  day  by  him,  they  may  (at 
the  opiion  of  the  steamer's  agents)  be  sent  to  store,  or  permitted  to  lay  where  landed,  at 
the  expense  and  risk  of  the  aforesaid  owner,  shipper,  or  consignee,"  7^.  Notwith- 
standing this  term,  it  was  held  to  be  the  duty  of  the  cairier  to  retain  the  goods  until 
they  were  claimed,  or  to  store  them  prudently  for  and  on  account  of  the  owner ;  and 
the  indorsement  of  the  B.  of  L.  passed  the  legal  ownership  to  the  holder  and  indorsee, 
who  could  bring  a  suit  in  rem  in  the  Ad.  for  a  wrongful  delivery,  /^.,  and  see  a  somewhat 
similar  term  in  Palmer  v,  Zarifi,  37  L,  T.  (N.  S.),  790. 

For  the  additional  term  thus,  **  No  damage  that  can  be  insured  against  will  be  paid 
for;  nor  will  any  claim  whatsoever  be  admitted,  unless  made  before  the  goods  are 
removed,"  see  Moore  v.  Harris,  i  App.  C.,318,  323;  and  Crooks  v,  Allan,  ib,  sup.  ; 
Schmidt  v.  Royal  Mail  St.  S.  Co.,  45  L.  J.,  Q.  B.,  646;  Wright  v.  Marwood,  see 
Addenda. 

(i)  "Shipped." 

The  law  has  attached  to  every  word  in  a  bill  of  lading  a  significance,  due  to  the 
formal  and  important  character  of  these  documents.  As  the  signature  and  delivery  of  the 
bill  of  lading  impliedly  follow  the  receipt  and  acceptance  of  the  goods  by  the  master,  for 
the  purposes  of  transport  and  carriage,  and  is  the  acknowledgment  of  that  receipt,  the  use 
of  the  word  ** shipped**  in  the  past  tense  amounts /r/w^/flr/V to  a  declaration  by  the 
master  that  the  goods  specified  in  the  document  itself  have  been  actually  andjnjact  put 
on  board,  or  hive  been  confided  to  him  for  the  purposes  of  carriage  and  transfr.  As  a 
consequelSCr,  few  words  tn  iKe  language  have  acquired  more  legal  and  arbitrary  weight 
and  importance,  as  the  fact  of  shipment  is  constantly  made,  in  bargains  between  a  vendor 
and  vendee,  the  dividmg  line,  when  the  transfer  of  interest,  risk,  and  property  jointly  or 
severally  is  made.  The  law,  moreover,  for  many  purposes  apart  from  express  contract, 
and  where  no  question  of  insolvency  is  likely  to  arise,  considers  the  transfer  of  goods 
from  a  vendor's  possession  to  that  of  the  carrier  as  the  overt  act  determining  and  authen- 
ticating the  intention  to  transfer ;  thus  where  ascertained  goods  are  sold,  f.  o.  b.,  the 
specitic  appropriation  of  so  much  os  is  shipped  in  a  particular  ship  agreed  on,  often  arises 
from  the  moment  of  shipment,  and  the  contract  of  the  vendor,  or  consignor,  having 
been  performed,  the  risk  thenceforward  becomes  that  of  the  consignee  or  vendee.  A 
contract  to  sell  so  many  tons  of  iron,  or  other  produce,  f.  o.  b.,  or  in  the  alternative  «*  to 
arrive,"  is  ordinarily  not  an  engagement  that  any  particular  parcel  of  goods  shall  be 
shipped,  or  that  they  have  in  fact  been  shipped,  or  are  actually  on  board,  but  that  such 
goods  in  the  first  mentioned  form  of  contract  shall  be  delivered  into  lighters,  or  into  the 
ship's  custody  according  to  the  custom  of  the  port,  and  free  from  all  antecedent  charges 
and  expenses;  Johnston  v.  Usbomc,  3  P.  &  D.,  238  ;  Haslie  v.  Couturier,  9  Ex.,  102 ; 
Gabarron  v.  Kreefl,  10  L.  R.,  Ex.,  274 ;  and,  in  the  second  form  of  contract,  is  an  engage- 
ment only  that  if  such  goods  arrive  in  a  given  ship,  then  that  the  transfer  of  so  much  of  a 
specific  quantity  as  has  been  shipped  shall  become  the  property  of  the  vendee ;  Boyd  v. 
SiiTkin,  2  Camp.,  326;  Hawes  «/.  Humble,  i^.,  327  n. ;  Idle  «;.  Thornton,  3/*.,  274; 
Lovatt  V,  Hamilton,  5  M.  &  W.,  639.  The  master  has  no  authority  Jto  sigja,  nnlp«ss 
V  the  goods  have  been  in  fact  received  and  his  signature "  15"  tTie  bills  of  lading  declaring 
/  that  they  have  been  shipped,  when  the  fact  is  in  part  otherwise,  binds  his  owner  only  so 
I  i  far  as  they  have  been  loaded  on  board.  If  the  goods  have  not  been  received  into  the 
custody  of  the  master  to  pu^  on  board,  or  are  not  on  board,  the  signature  is  a  fraud  ; 
Lickbarrow  rr.  Mason,  2  T.  R.,  75,  per  BuUer,  J.  ;  and  see  Rowley  v.  Bigelow,  12  Pick., 
314  ;  The  Idaho,  u  Blatch.,  218  ;  3  Otto,  575. 

A  bill  of  lading,  so  fiar  as  it  is  a  contract,  cannot  be  explained  by  parol,  but  so  far 
as  it  is  a  receipt  nmy  be ;  The  Lady  Franklin,  8  Wallace  Sup.  Ct.,  325 ;  Rowley  v, 
Bigelow,  12  Pick.,  307;    Halliday  v,  Hamilton,  11  Wall.,  560;  Brittan  v,  Barnaby,  21 
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(l)  '^Shipped." 

How.,  527 ;  Higgins  v.  The  U.  S.  Mail  St.  S.  Co.  3  Bl.  282 :  thus  where  a  biU  of 
lading  by  mistake  stated  that  certain  goods  had  been  shipped  by  vessel  A,  when  in 
fact  they  had  been  previously  shipped  in  vessel  R  and  lost  by  that  vessel,  the  confession 
of  receipt  thus  made  did  not  render  the  owner  of  the  ship  A  liable ;  The  Lady  Franklin,  1^., 
anU,  The  promises  of  performance  as  to  deliver  **  to  order  "  must  be  strictly  performed  ; 
the  ship  is  bound  not  to  deliver  to  anyperson  who  has  not  the  order  of  the  shipper;  The 
Thames,  14  Wallace,  98,  107,  per  Strong,  J.  ;  and  the  bill  of  lading  delivered  to  the 
shipper,  and  not  the  bill  of  ladmg  which  is  retained,  or  the  ship's  bill,  as  it  is  sometimes 
termed,  is  the  evidence  of  the  contract  to  be  fulfilled,  id.  Where  a  bailor  has  by  fraud 
obtained  goods  fiom  the  true  owner,  it  is  however  a  complete  answer  to  the  bailor  by  the 
carrier  to  whom  he  has  delivered  them  that  he  has  delivered  them  to  the  true  owner  ; 
if  the  bailor  could  not  himself  have  withheld  them  from  the  true  owner,  his  bailee  stands 
in  no  better  position.  When  the  true  owner  has  by  legal  proceedings  compelled  a  delivery 
to  himself  of  the  goods  bailed,  such  delivery  is  a  complete  justi6cation  for  non-delivery 
according  to  the  directions  of  the  bailor ;  Bates  v.  Stanton,  I  Duer,  79 ;  Bliven  v.  Hudson 
River  Ry.  Co.,  36  N.  Y.,  403 ;  The  Idaho,  3  Otto,  575  ;  King  v.  Richards,  6  Whart,  418; 
Biddle  v.  Bond,  6  B.  &  S.,  225  ;  Cheesman  v.  Kxall,  6  Ex.,  341.  Parol  evidence  of 
an  agreement  that  goods  aie  to  be  stowed  on  deck,  the  bill  of  lading  being  a  clean  bill, 
was  held  inadmissiole,  a  clean  bill  importing  a  contract  that  the  goods  are  to  be  stowed 
under  deck  ;  The  Delaware,  14  Wallace,  579  :  and  it  may  act  as  an  estopp>el ;  Rowley  v, 
Bigelow,   id.,  sup.,  The  Idaho,  3  Otto,  575  ;  Halliday  v.  Plamilton,  id.,  sup. 

The  delivery  of  the  goods  to  the  carrier  initiates  the  complete  responsibility  which 
arises  on  his  acceptance ;  Fragano  v.  Long,  4  B.  &  C,  219  ;  Cooke  v.  Wilson,  i  C.  B. 
(N.  S.),  153  ;  Randleson  7'.  Murray,  8  Ad.  &  E.,  109;  Robinson  v.  Dunmore,  2  B.  & 
P.,  419:  Selway  v,  Holloway,  I  Ld.  Raym.,  46;  Meyerstein  v.  Barber,  infra; 
I  Bell's  Com.,  $  ed.,  464.  But  it  is  sometimes  difficult  to  decide  the  precise  moment  ^ 
at  which  the  delivery  in  fact,  if  made,  was  accomplished — in  ether  words,  when  the 
goods  were  placed  within  the  dominion  and  control  of  the  person  who  was  to  receive 
them,  and  nave  been  in  that  sense  **  shipped'* ;  and  this  fact  necessarily  varies  with  the 
facilities  of  the  port,  the  custom  of  the  place,  or  the  usage  of  particular  trades ;  Gatlifle 
V,  Bourne,  4  Bing.  N.  C,  314  ;  Petrocochino  v.  Bolt,  9  L.  R.,  C.  P.,  355  ;  St.  Ship. 
Co.  Norden  v,  Dempsey,  i  C.  P.  D.,654;  Meyerstein  v.  Barber,  2  L.  R.,  C.  P., 
50,  per  Willes,  J.  ;  4  L.  R.,  H.  of  L.,  317;  Nelson  v.  Dahl,  12  Ch.  D.,  568; 
Tapscott  V.  Balfour,  and  cases,  p.  358,  n.  2,  ante.  Mere  deliveiy  at  a  wharf  is  not 
necessarily  sufficient ;  Buckman  v,  Levi,  3  Camp.,  414  ;  Cobban  v.  Downe,  5  Esp.,  41. 
In  an  Am.  case,  in  which  140  bales  of  cotton  were  delivered  to  a  ship  by  placing  them  on 
the  wharf  within  forty  feet  of  the  ship  and  under  the  custody  of  the  1st  mate,  the  1st  and  2nd 
mates  giving  receipts  and  the  wharf  being  the  usual  and  only  place  of  deposit  for  goods,  this 
was  held  a  shipment,  although  the  shipper,  the  same  evening,  resumed  possession.  The 
bill  of  lading  attached,  together  with  the  liability  of  the  carrier  and  the  shipper,  inasmuch 
as  the  holder  of  the  bill  ol  lading  could  not  legally  resume  possession,  and  the  holder  of  the 
bill  of  lading,  which  had  been  sent  to  England,  was/r//7;^yar/>  the  lawful  owner  of  the  goods, 
whose  title  was  unaffected  by  the  act  of  the  shipper,  and  on  the  subsequent  rhipment  of  the 
cotton,  on  the  8th  April,  the  bills  of  lading  attached  ;  The  Idaho,  11  Blatch.  C.  C.,  218 ; 
3  Otto,  575 ;  Bailey  v.  Hudson  River  K^.  Co.,  49  N.  Y.  R.,  70;  Rowley  v  Bigelow, 
12  Pick.,  314;  Halliday  v.  Hamilton,  1 1  Wall,  560.  Where  goods  were  deli vere(l  at  a 
wharf  to  a  person  who  could  not  be  proved  to  be  the  servant  of  the  wharfinger,  or  an  agent, 
this  was  held  insufficient;  Buckman  v.  Levi,  3  Camp.,  414.  The  mere  placing  of  the 
goods  on  deck,  without  a  delivery  to  some  person  in  actual  or  apparent  autKoiri!^  would 
not  be  sufficient  to  charge  the  shipowner,  without  some  subsequent  act  of  acquiescence  or 
ratification  on  his  part ;  Meyerstein  v.  Barber,  4  L.  R.,  H.  of  L.,  317  ;  2  ui.,  C.  P.  38, 
50;  661.  In  an  American  case  a  distinction  was  drawn  between  the  delivery  necessary 
to  charge  the  owner  of  a  ship  in  the  case  of  passengers'  luggage  and  in  that  of  ordinary 
goods.  Probably  if  a  person  travelling  by  a  steam-vessel  placed  his  luggage  on  deck,  it 
might  be  constructively  considered  within  the  control  of  the  carrier;  Merriara  v.  The 
Hartford  &  New  Haven  R.  R.  Co.,  20  Conn.,  354  ;  and  see  Trowbridge  ».  Chapin,  23  irf., 
594  ;  in  which  case  a  delivery  of  luggage  on  board  was  held  insufficient  to  charge  the  ship- 
owner with  a  loss,  there  being  no  delivery  to  an  agent  duly  authorised,  and  the  crew  of  a 
vessel  beinff  considered ''not  generally  agents  of  the  owners  for  the  purpo.e  of  receiving 
goods ;"  lb.,  Wright  v.  Caldwell,  3  Mich.,  51.  Where  goods  are  placed  on  board  without 
the  knowledge  of  the  master  or  the  agents  of  the  shipowner,  and  freight  is  afterwards 
received  for  the  goods,  this  has  been  considered  a  ratification  of  the  shipment ;  The 
HuntresSi  Daveis,  82.    If  the  master  himself,  or  any  of  his  authorised  servants,  receive 
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the  goods  on  the  quay,  or  send  a  boat  to  receive  them,  this  is  a  <ihiptT^<»nfr,  <^q4  ibc  rg^po"* 
aiBfflty^Tyfthe  carrier  exlst§r  "AnJTh  the  '0&rf  of 'Loft'dqa  it  has  been  decided  as  to  goods 
Wliich  were  t6  be  delivered  co:^<^t\visg.  that  the  accentance  of  the  mate  on  the  wharf  was  a 
good  acceptance  ;  Cobban  v,  Downe,  5  Esp.,  41.  Wfapri*  the  master  h?^*^  y^^inted  for 
t^e  goods,  they  are  at  his  risk  as  much  as  if  they  were  on  board;  ureenwoodi'.  Cooper, 
10  1-a.  Ann.,  796 ;  but  see  Snow  v.  Carruth.,  i  SpraguC;  324 ;  The  Bark  Edwin, 
ft/.,  477  ;    Richardson  v.  Goddard,  23  Howard,  28. 

The  word  "  shipped,"  as  expressing  an  act  performed,  would  seem  ordinarily  simple 
and  intelligible  enough,  and  as  implying  the  acceptance  of  the  goods  to  be  carried,  indi- 
dicated  in  the  bill  of  lading.  And  in  accordance  with  this,  but  it  might  be  considered  per- 
haps unnecessarily,  evidence  was  admitted  to  explain  that  the  word  "  shipped  "  in  reality 
meant  "shipped,"  or,  in  other  words,  put  on  board.  Bills  of  ladmg  are  usually  signed  after, 
and  not  before,  receipt  of  the  goods  ;  but  the  practice  is  by  no  means  invariable.  In  such 
case  the  master  accepts  the  promise  of  the  shipper  or  his  agent,  where  he  is  acting  with- 
out collusion,  that  the  goods  are  or  will  be  shipped,  or  are  under  the  dominion  of  the 
shipowner.  The  court  of  appeal  has,  however,  decided  that  the  act  of  shipment  is  an 
entire  act,  and  that  its  completion,  with  the  signature  of  the  bill  of  lading  afler  or  upon 
completion,  determines  the  date  of  an  obligation  to  effect  a  shipment  upon  or  by  a 
given  day.  **  Shipped  this  4th  day  of  June  "  means  not  that  the  shipment  was  commenced, 
but  completed  by  the  4th  day  of  June  ;  Alexander  v,  Vandencee,  7  L.  R.,  C.  P.,  530 ; 
Shand  v.  Bowes,  2  App.  C,  455  ;  2  Q.  B.  D.,  112 ;  I  */.  470 ;  and  where  a  cargo  is 
placed  on  board  at  different  times,  and  there  are  several  bills  of  lading  at  different  dates, 
the  result  is  the  same :  the  time,  when  the  shipment  is  completed,  marks  the  compliance 
with  the  contract.  But  a  shipment  promised  in  March  or  April  would  not  1>e  complied 
with,  if  the  bulk  of  the  shipment  were  made  in  February  and  the  last  substantial  dehvery 
only,  as  50  bags  of  rice  out  of  8,200,  was  in  March  ;  Shand  v,  Bowes,  ib. 

The  bill  of  lading  is  so  far  the  symbol  of  the  goods  it  represents,  and  is  to  such  an 
extent  property  current  and  ambulant,  that  the  vendor  who  retains  it,  as  we  have  seen,  or 
keeps  it  within  his  control  or  dominion  with  the  intention  of  maintaining  it  within  his 
order  and  dbposition,  vests  no  property  by  the  delivery  of  the  goods  it  represents ; 
Mitchel  V,  Ede,  3  P.  &  D.,  513 ;  Turner  z/.  Liverpool  Docks,  6  Ex.,  543 ;  Sheridan  v. 
New  Quay  Co.,  28  L.  J.,  C.  P.,  58;  4  C.  B.  (N.  S.),  618;  Ogg  v,  Shuter,  I, 
C.  P.  D.,  47  ;  Mirabita  v,  Impl.  Ottoman  Bnk.,  3  Ex.  D.,  164  ;   Shepherd  v,  Harrison, 

5  L.  R.,  H.  ofL.,  116;  4  id.^  Q.  B.,  493,  196 ;  Meyerstein  «'.  Barber,  ib.  snp.\  nor  even  by 
Uie  vendee's  insurance  of  the  goods,  or  payment  of  the  drafts  or  bills  of  exchange  drawn 
against  the  goods,  nor  by  the  fact  that  the  bill  of  lading  makes  the  goods  deliverable  to 
the  vendee.  The  document  may  be  revoked,  until  the  goods  are  in  the  possession  of  the 
vendee,  by  the  authority  of  the  vendor,  and  the  document  of  title  or  bill  of  lading  also 
surrendered  to  him.  Until  the  bill  of  lading  is  delivered,  it  is,  even  if  signed,  only  an 
escrow  ;  Buffineton  v.  Curtis,  14  Mass.,  528. 

And  while  the  goods  are  at  sea  or  at  a  sufferance  wharf,  the  parting  with  the  bill  of 
lading  is  the  same  as  parting  with  the  goods  themselves  ;  Mitchel  v,  Ede,  3  P.  &  D., 
513  ;  II  &  12  Vic.,  c.  xviii.;  25  &  26  Vic,  c.  63,  s.  67.  The  person  who  gets  the  first  bill 
of  lading  gets  the  property  it  represents.  His  title  b  complete  by  the  indorsement  and 
delivery.  Any  dealings  with  others  of  the  set  are  subordinate  to  his  rights ;  Meyer- 
stein  V,  Barber,  4  L.  R.,  H.  of  L.,  317 ;  2  id,,  C.  P.,  38,  661  ;  39  L.  J.,  C.  P.,  187; 
The  Tigress,  Br.  &  L.,  38.  The  lawful  indorsee  or  holder  for  value  of  a  mate's  receipt 
for  goods  shipped,  has  a  sufficient  property  in  the  goods  to  maintain  trover  against  a 
wrong-doer,  it  being  customary  to  give  mates'  receipts  for  goods  received,  and  after- 
wards, on  the  completion  of  the  shipment,  to  exchange  these  for  the  signed  bill  of 
lading ;  Evans  v.  Nichol,  4  Sc.  N.  R.,  43 ;  3  M.  &  Gr.,  614.  But  the  master  of  the 
vessel  may  properly  sign  bills  of  lading  in  favour  of  the  shipper  of  goods  without  production 
of  the  mate's  receipts  for  the  goods,  if  he  is  satisfied  that  the  goods  are  on  board  the 
vessel,  and  has  no  notice  that  any  one  but  the  shipper  claims  any  interest  in  them.  The 
holder  for  value  of  bills  of  lading  so  given,  has  a  better  title  than  an  indorsee  of  the 
mate's  receipts.  And  a  local  custom  which  made  the  mate's  receipts  negotiable  and 
equivalent  to  a  bill  of  lading  was  held  to  be  inoperative  as  against  a  holder  for  value  of 
the  b.of  I. ;  Hathcsing  v,  Laing ;  Laing  v.  Zeden,  17  L.  R.,  Eq.,  92 ;  Craven  v.  Ryder, 

6  Taunt.,  433 ;  see  Biddulph  v,  Bingham,  30  L.  T.  (N,  S.),  30 ;  Schuster  v.  M'Kellar, 

7  E.  &  B.,  704 ;  Evans  v.  Nichol,  4  Sc.  N.  R.,  43  ;  Thomson  v.  Small,  I  C.  B.,  328  ; 
Pease  v.  Gloahec,  i  L.  R.,  P.  C,  219;  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  C, 
165.  The  mate's  receipt  was  formerly  considered  a  mere  chose  in  action,  and  the  bill  of 
lading  bad  a  ^i/oji-n^tiable  character  by  statute ;  Hathesing  v,  Laing,  Ib. ;  but  see  40 
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&  41  Vic,  c.  39,  s.  5,  as  to  the  statutory  n^otiability  now  conferred  on  documents  of 
title. 

If  a  mate*s  receipt  exists,  signed  bills  of  lading  onght  not  to  be  given,  as  a  measure  of 
precaution,  unless  tbe  receipts"  are  returned.  A  mate's  receipt  is  usually  given  when  goods 
are  shipped  from  a  lighter,  but  not  when  shipped  from  the  quay  ;  so  that  a  mate's  receipt 
is  not  necessarily  in  existence  in  all  cases;  Schuster  v.  M  Kellar,  7  E.  &  B.,  713,  720. 
Where  a  shipper  of  goods,  on  which  the  vendor  had  still  a  lien  for  unpaid  purchase 
money,  obtained  possession  fraudulently  of  the  bills  of  lading,  without  redeeming  and 
obtaining  the  mate's  receipt,  it  was  held  that  such  bills  of  lading  conferred  no  property  as 
against  the  vendor,  who  had  retained  the  receipts  to  preserve  dominion  over  the  goods, 
and  in  whom  the  property  still  vested.  The  peisons  so  obtaining  the  bills  of  lading  were 
declared  guilty  of  a  gross  fraud,  as  they  thereby  acquired  the  power  to  confer  a  right  to 
claim  the  goods  on  a  bandjide  assignee  for  value,  as  against  tne  true  owner,  and  in  fraud 
of  his  rights  ;   Schuster  v,  M'Kell^,  ib.,  721 ;  Craven  v,  Ryder,  6  Taunt.,  433. 

Where  less  cargo  than  is  required  to  satisfy  the  burthen  of  the  ship  is  suppUed  by  the 
charterer,  and  the  residue  is  contributed  by  various  shippers,  or  the  vessel  is  put  up  as  a 
general  ship,  the  owner  l>ecomes,  in  the  opinion  of  some  authorities,  a  common  carrier ; 
sec  pp.  70  et  sM.f  anle  ;  Laveroni  v,  Drury,  22  L.  J.,  Ex.,  2 ;  8  Ex.,  166 ;  Brind  v.  Dale, 
2  Moo.  &  R.,  80,  83,  per  Lord  Abinger ;  Forward  v.  Pittanl,  i  T.  R.,  27;  Liver  Alkali 
Co.  V,  Johnson  ;  9  L.  R.,  Ex.,  338  ;  7  i^,  Ex.,  267  ;  save  as  to  the  express  contract  con- 
tained in  the  bill  of  lading.  But  this  opinion  has  been  questioned ;  Nugent  v.  Smith, 
I  C.  P.  D.,  19,  423  ;  The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.  106  ;  The  Duero,  id.,  393  ; 
and  see  pp.  76,  77*  <»«//.  But  m  every  contract  for  the  conveyance  of  goods  by  sea  there  is 
an  obligation  and  warranty  that  the  siip  is  seaworthy  involved  in  the  acceptance  and  ship- 
ment of  the  goods ;  Blythez'.  Smith,  5  M.  &  G.,  450;  Stanton  t'.  Richardson,  Ridiardson 
V.  Stanton,  7  L.  R.,  C.  P.,  421  ;  9  id.,  C.  P.,  Ex.  Ch.,  390;  Daniels  v.  Harris,  lo 
id,,  C.  P.,  I ;  Anderson  v,  Morice,  10 id.,  $8,  609  ;  Cohn  v.  Davidson,  2  Q.  B.  D.,  455  ; 
Steel  z'.  State  Line  St.  S.  Co.,  3  App.  C.,  72 ;  and,  by  parity  of  reasoning,  it  would 
seem  to  extend  to  lighters;  Lyon  v.  Mells,  5  East,  428;  Lane  v.  Nixon,  l  L.  R., 
C.  P.,  412;  Steel  V.  State  Line  St.  S.  Co.,  suf.,  in  effect  overruling  Schloss  v. 
IIeTiot,32L.J.,  C.  P.,  211  ;  14C.B.  (N.  S.),  59. 

Whether  goods  delivered  to  be  carried  in  a  general  ship  are  less  certainly  in  the  con- 
structive possession  of  the  vendee  than  if  carried  in  a  ship  of  the  vendors,  or  in  a  vessel 
chartered  to  them,  has  been  considered  in  several  cases,  and  it  was  laid  do^vn  that,  when  a 
ship  b  chartered  as  a  general  ship,  the  master,  in  signing  bills  of  ladinc^,  acts  as  the  agent, 
not  of  the  owner,  but  the  charterer;  but  where  the  owner  had  demised  by  charter,  but  tbe 
master,  at  his  instance,  wrongfully  delivered  ^oods  to  the  holder  of  bills  of  lading  fraudu- 
lently obtained,  it  was  held  that  he  was  liable  in  trover;  Schuster  v.  M'Kellar,  7  £.  &  6., 
704  ;  Hathesing  v,  Laing,  17  L.  R.,  Eq.,  92,  106  ;  Ewbank  v.  Nutting,  7  C.  B.,  809 ; 
Biddulph  r.  Bingham,  30  L.  T.  (N.  S.),  30.  And  where  the  ship  is  put  up  as  a  general 
ship,  and  the  shipper  has  no  knowledge  of  the  existence  of  any  charter-party,  then  the  owner 
is  liable  for  any  breach  of  the  contract  of  carriage;  Sandemann  v,  Scurr,  2  L.  R.,  Q.  B., 
86;  The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106;  The  St.  Cloud,  Br.  &  L.,  4.  And  a  delivery 
on  board  a  vendee's  own  ship,  to  his  master,  is  not  inconsistent  with  the  vendor's  annexing 
terms  to  the  delivery,  which  may  enable  him  4o  retain  the  right  to  reclaim  them,  and 
prevent  delivery,  if  those  terms  are  not  complied  with ;  Oglez*.  Atkinson,  5  Taunt.,  759  ; 
Turner  v.  Trustees  of  the  Liverpool  Docks,  6  Ex.,  543 ;  Shepherd  v.  Harrison,  5  L. 
R.,  H.  of  L.,  116;  as  there  must  be  a  delivery  to  him  as  owner,  as  well  as  in  fact, 
and  with  the  intention  to  vest  the  property,  to  complete  the  transfer  and  divest  the  vendor's 
right  to  stop  ;  Id. 

The  receipt  of  the  B.  of  L.  confessed  by  the  word  "shipped  "  formerly  differed,  by  reason 
of  the  statute  and  its  negotiability,  from  the  mere  receipt  of  the  mate,  though  that  is 
binding  upon  masters  and  owners  to  some  intents.     It  is,  however,  not  an  estoppel,  ex- 
cept ^  statute,  and  is  not  conclusive  as  to  quantity,  as  between  the  master  and  the 
shipper,  standing  on  the  same  footing  as  any  other  receipt  which  is  not  by  deed,  and 
which  may  be  explained  ;  Bates  v.  Todd,  i  M.  &  Rob.,  106  ;  Berkley  v.  Watling,  7  Ad. 
&  E.,  29;  Brown  v.  Powell's  Duffryn  St.  Coal  Co.,  10  L.  R.,  C.  P.,  562 ;  Blanchet  v. 
Powell's  Llantivit  Co.,  9  L.  R.,  Ex.,  74.     There  is  an  obligation  on  the  master  to  .sign 
it,   on  demand;  Peek  v.  Larsen,    12  L.  R.,   Eq.,  378;  Falke  v.   Fletcher,  34  L.  J., 
C.  P.,  146 ;  The  Peytona,  2  Curt.,  21.  His  bare  refusal  to  do  so  does  not,  however,  neces-  , 
sarily  amount  to  a  conversion ;  Jones  v.  Hough,  see  Addenda.     And  where  a  master  ' 
refused  to  sign,  except  at  the  charter  rate  of  freight,  he  was  held  justified  ;  Gage  v.  Mary-  > 
land  Coal  Co.,   124  Mass.,  442;   and  for  the  goods  actually  on  board,  he  is  legally 
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510  THE  LAW  or  MERCHANT  SHIPPING, 

(i)  «  Shipped." 

aotfaorised  to  sura,  as  the  agent  of  the  owner,  who  becomes  bound  by  his  act ;  Wagstaff 
V,  Anderson,  4?  L.  J.,  759.  But  he  is  not  their  agent  to  sign  for  goods  not  on  board, 
and,  if  he  does  so  sign,  his  owners  are  not  bound ;  M'Lean  v»  Fleming,  2  L.  R.,  H.  of 
L.  Sc,  128;  Grant  v,  Norway,  10  C.  R,  665;  Bryans  v.  Nix,  4  M.  &W.,  775; 
Hnbbersty  r.  Ward,  8  Ex.,  330  ;  sec  Armour  v.  The  Michigan  Cent.  Ry.  Co..  65 
N.  Y.,  1 1 1,  in  which  Grant  v,  Norway  is  discredited ;  see  also  N.  Y.  &  N.  H.  Ry.  Co. 
V,  Schuyler,  34  N.  Y.,  73.  The  confession  of  receipt  or  naked  declaration  of  ship- 
ment, with  a  refusal  to  deliver  the  property  represented  by  it,  on  lawful  demand, 
has  been  held,  in  Am.  cases,  to  raise  a  presumption  of  negligence,  and  to  throw 
upon  the  shipowner  the  burden  of  proving  that  the  loss  was  within  the  exemptioQ ; 
Bumell  r.  The  N.  Y.  Cent  Ry.,  45  N.  Y.,  1845  Arend  v.  The  Uverpool  St.  S. 
Ca,  64  Barb.  N.  Y.,  118.  An  actual  shipment,  if  intended  to  be  by  sea,  means 
properly  a  loadiig  on  board  the  sITip  ior  iKe  sea-voyage;  and  an  underUking  by  a  shipper, 
that  he  haa  ^ooos  ready  for  shipment,  was  not  complied  with  by  his  o^^enngij,  or  haviiig 
the  goods  ready,  at  Shrewsbury^  tQ-be  conveyed  tEettCe  by  bargSlo  iHepoProf^^gjCTl, 
Glow:^fcf.'"  A  "wharf  orloading-platt  Thkybe  suflfcicnt,  If  U  CUlUUlUBlaires  direcdy 
will!  t  p6rt  on  the  high  seas ;  but  it  is  a  question  for  the  jury.  The  term,  without  ex- 
planation, means  a  fitness  to  put  on  b«ird  direct,  and  not  merely  on  barges  for  traospoct 
to  the  diip ;  and  a  readiness  for  transfer  by  canal  or  river,  as  itom  Shrewsbuiy  to 
Gloucester  by  the  River  Severn,  was  held  no  sufficient  compliance  with  the  obiig^ioas 
Ellis  V.  Thompaon,  3  M.  &  W.«  445. 

(2)  "  In  good  order  and  well  conditioned,  weight,  contents,  and 
value  unknown,  &c." 

This  declaration  of  the  condition  of  the  goods  is  constantly  qualified  by  the  proviso 
added,  **  quantity  and  Quality  unknown.**  The  words  themselves  without  such  provisioD 
create  no  estoppel,  as  between  the  owner  and  shipper,  or  as  against  the  master  and 
owner ;  Haddow  v.  Parry,  3  Taunt.,  303.  By  virtue  of  the  Bifis  of  Lading  Act,  the 
declaration,  where  not  limited,  b  primd  facie  evidence  against  the  indorser  at  the  soft  of 
his  indorsee  for  value.  Where  the  goods  were  sign^  for,  as  having  been  **  flipped 
in  good  order  and  well  condiiioned,  but  in  fact  they  had  been  received  andaocqited 
in  bad  condition,  it  was  held  that  the  master  had  bound  himself  by  the  representatioii, 
and  those  holders  of  the  bills  of  lading  who  had  purchased  b^ndfide  and  for  value  were 
entitled  to  the  delivery  of  the  article  as  described ;  and,  according  to  the  rale  in  the 
American  courts,  it  was  held  that  the  damage  incurred  by  this  misrepresentation  entitled 
the  holders  of  the  bills  of  lading  to  set  off  the  damage  against  the  balance  <^  fireigfat ; 
Bradstreet  v,  Heran.  2  Blatch.  C.  C,  116  (Am.).  And  in  another  Am.  case  it  was  held 
that  the  fact  that  a  box  was  marked  "Glass,  with  care — this  side  up,**  was  sufficient 
notice  to  the  carrier  to  charge  him  with  the  loss  of  the  contents  (oil  of  cloves),  occasioned 
by  his  disr^ard  of  the  notice  ;  and  Shaw,  C.J.,  ddivered  the  opinion  of  the  Ct,that 
the  signing  of  a  bill  of  ladin'g,  acknowledging  to  have  received  the  goods  in  questk)n  in 
gpod  order  and  well  conditioned,  was,  as  to  all  circumstances  whidi  were  open  to  inspec- 
tion and  visible,  primd  fade  evidence  th&t  tiiey  were  so  received,  bat  that  the  carrier  was 
not  precluded  from  showing,  in  case  of  loss  or  damage,  that  the  loss  was  indnced  by 
some  cause  which  existed,  and  was  not  apparent,  when  the  goods  were  shipped ;  and  that 
this,  if  established  satisfactorily,  \vould  dischai^e  the  carrier ;  Hastin«  v.  Pepper,  ii 
Kck.,  41 ;  Clark  v,  Barnwell,  12  How.,  272,  283  ;  and  althotigh  this  formal  dedankion 
was  once  regarded  as  being  conclusive  as  to  mere  external  appearance,  it  is  now  regarded 
merely  as  primd  facie  evidence  on  the  point,  if  the  facts  can  be  proved  to  have  been 
otherwise,  although  verv  co^ni  testimony,  in  the  absence  of  absolute  proof,  wooM  be 
probably  required  to  rebut  the  presumption  ;  Benjamin  r.  Sinclair,  I  Bailey  R.,  174, 177* 
If  the  statement  is  coupled  with  the  qualification,  *'  contents  unknown,**  the  terms  taken  in 
conjunction  imply  a  declaration  only  as  to  the  external  condition,  and  exdude  any  iapli* 
cation  as  to  the  internal  condition  of  the  goods  or  the  sufficiency  or  insuffidency  of  the 
packing  ;  Clark  v.  Barnwell,  12  How  <Am.),  272  ;  andsee  p.  363,  an^.  But  where  the 
words  are  not  qualified,  this  term  implies,  among  others,  an  obligation  on  the  owner  to 
carry  in  a  seaworthy  ship  ;  Steel  v.  State  Line  St  S.  Co.,  3  App.  C,  7«,  76,  77,  per 
Ld.  Cairns,  L.C- 

Stowage  is  primarily  a  duty  of  the  carrier.  Nothing  will  absolve  the  master,  as  his 
senr^uTtr-from  this  obligation  but  the  custom  of  the  port,  or  an  express  agreement  that 
the  obligation  shall  be  changed ;  The  Anglo- African  Co.  v.  Lan^,  I  L,  R^  C  P.* 
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(2)  **  In  good  order,  and  well  conditioned,  wei^ht>  contents,  and 
value  unknown,  &c." 

226;  Sack  V,  Ford,  32  L.  J.,  C.  P.,    12 ;  13  C.  B.  (N.  S,),  90;  Hayn  v.  Culliford,  3 

C.  P.  D.,  410;   47  L.  J.,  C.  P.,  755;  The  St.  Cloud,  Br.   &  Lush,  4;  Gilkison  if. 

MiddletoD,  26  L.  J.,  C.    P.,  209  ;  2  C.  B.  (N.  S.)»  134 ;  Sandemann  v,   Scunr,  2  L.  R., 

C.  B.,  86  ;   Knight  v.  The  Globe  Marine  Ins.  Co.,  see  Addenda.     As  to  the  consent 

of  the  shipper  to  a  particular  mode  of  stowage  and  on  deck,  see  The  Thomas  P.  Thorn, 

//  8   Bened.,  3.      In  practice  this  duty  is  frequently  waived  by  consent,  in  the  case   of 

1 1  a  chartered  ship,  by  the  employment  of  a   stevedore   by  the  shipper,  in  which  case 

;/   the  master  is  relieved  from  his  liability.     If  he  be  employed  by  the  master,  or  act  under 

''    the  master's  orders  and  in  pursuance  of   his  instructions,  the  master  remains  liable ; 

\\    but  if  the  shipper  a{^x)ints,  and  the  master  does  not  interfere,  he  is  wholly  exonerated 

from  responsibility,  and  is  not  liable  even  to  his  owner;  Swainston  v.  Garrick,  2  L.  J., 

[t    Ex.,  255 ;  Blakie  v.  Stembridge,  28  L.  J.,  C.  P.,  329;    6  C.  B.  (N.  S.),  894 ;  Murray 

V.  Currie,  6  L.  R.,  C. -P.,  24. 

The  carrier  may  expressly  limit  his  liability  on  this  term  by  any  words  of  qualification 
in  the  bill  of  lidding  which  accurately  set  out  the  facts,  as  by  inserting  the  word  "  appa- 
rently '*  before  the  statement  of  good  condition,  where  the  outside  of  the  packages  can 
alone  be  seen,  and  with  or  without  the  words,  '*  contents  unknown,"  or  by  negativing  the 
declaration,  as  "  not  in  eood  condition,'*  rusty,  as  to  iron,  or  **  in  damaged  packages,"  or 
any  similar  pro\'iso  ;  and  ne  may  also  limit  his  liability  by  a  general  printed  form,  '*  weight 
and  contents  unknown,  and  not  accountable  for  average  leakage  and  breakage,"  or  for 
negligence,  &c. ;  Vaughan  v.  630  Casks  of  Sherry  Wme,  7  Bened.,  506;  The  St.  S. 
Pereire,  J  id.,  301.  No  doubt  if  the  person  sending  the  goods  chooses  to  agree  with  the 
carrier  that  he  shall  not  be  responsible  for  the  negugence,  however  gross,  he  is  at  liberty 
to  do  so.  But  all  exceptions  and  provisoes  in  the  carrier's  interest  are  construed  in 
favour  of  tbe  shipper  so  far  as  practicable  ;  Hayn  v,  Culliford,  ib,  ;  and,  admitting  that  a 
carrier  may  so  protect  himself,  the  court  will  not  voluntarily  place  such  a  construction 
upon  a  contract  as  to  exonerate  the  carrier  in  case  of  bis  own  default,  when  it  is  sus- 
ceptible of  another  and  more  reasonable  one  ;  Phillips  v.  Clark,  26  L.  J.,  C.  P.,  168 ; 
2  C.  K  (N.  S.),  156,  per  Cockbum,  J.  ;  Peninsular  &  Oriental  Steam  Navigation 
Co.  V.  Shand,  3  Moore  P.  C.  (N.  S.),  272  ;  Taylor  v,  L'pool  &  Gt.  West.  St.  S.  Co., 
9  L.  R.,  Q.  B.,  546  ;  Czech  v.  Gen.  Navig.  Co.,  3  L.  R.,  C.  P.,  14 ;  Crooks  v.  Allan, 
5  Q.  B.  D.,  38  ;  Doolan  v.  The  Midland  Ry.  Co.,  in/r..  Nelson  v.  The  Nat.  Steam- 
ship Co.,  7  Bened.,  340;  The  Sabioncello,  /</.,  357;  The  Harold  Haarfager,  8  Jd,^ 
310 ;  The  Compta,  4  Sawy.,  375 ;  Grey  v.  Mobile  Trade  Co.,  55  Ala.,  387  ;  Heyl 
V,  Inman  St.  S.  Co.,  21  (N.  Y.)  Sup.  Ct.,  564;  and  p.  370,  n.  3,  ante. 

The  English  Court  of  Admiralty  and  some  cases  at  common  law  have,  in  effect,  decided 
that  shipowners  may  legislate  and  deSne  their  own  liability,  by  declaring  themselves  not 
t  liable  for  negligence  or  misconduct,  as  where  a  cargo  was  damaged  by  the  careless  stowage 
/  of  the  master  and  crew,  and  the  bill  of  lading,  whicn  was  not  signed  until  after  the  cargo  was 
stowed,  contained  a  clause  exempting  the  owner  from  liabilitv  for  "  negligence  or  de£iult  of 
master  or  mariners,  or  others  performing  their  duties,"  and  the  court  held  such  a  clause  not 
unreasonable  ;  and  further  decided  that,  where  the  owner  carries  as  a  common  carrier,  such 
a  term  or  proviso  would  be  valid  ;  The  Duero,  2  L.  K.,  A.  &  £.,  393.  The  ship  from  the 
report  appears  to  have  been  a  geneml  ship,  and  the  learned  judge  doubted  if  the  master 
were  a  common  carrier;  but  tliis  case  may  perha^  be  considered  otherwise  of  slight  authority 
until  fartlicr  affirmed,  ib.  ;  Taubman  v.  The  Pacific  St.  N.  Co.,  26  L.  T.  (N.  S.),  704 ; 
and  see  Steel  v.  The  Stote  Line  Co.,  3  App.  C,  72  ;  Doolan  v.  The  Midland  Ry.  Co.,  2 
App.  C,  792 ;  Moore  v.  The  Midland  Ry.  Co.,  9  C.  L.  (Ir.),  20 ;  8  Id.,  232  j  Cohen 
V.  S.  E.  Ry.  Co.,  2  Ex.  D.,  253  \  i  Id,  217 ;  D'Arc  v.  L.  &  N.  W.  Ry.  Co.,  9  L.  R., 
C.  P.,  325 ;  Crooks  z'.  Allan,  5  Q.  B.  D.,  38;  Hayn  v.  Culliford,  3  C.  P.  D.,  410; 
and  cases  p.  370,  ante.  Such  a  power  to  limit  the  common-law  liability  is  certainly  opposed 
to  the  authority  of  the  early  English  as  well  as  the  American  cases,  earlier  authorities 
deddisg  that  he  could  not  relieve  himself  even  if  not  negligent ;  p.  72  et  seq.,  ante  ;  For- 
ward V,  Pittard,  I  T.  R.,  27  ;  Hyde  v,  Trent  &  Mersey  Navigation  Co.,  5  T.  R., 
3i89;  I  Esp.,  36;  Trent  Navig.  Co.  v.  Wood,  3  Esp.,  127;  Pozzi  v.  Shipton,  8 
Ad.  &  E.,  963;  I  P.  &  D.,  4;  Riley  v.  Home,  5  Bing.,  217,  224;  Mackliu  v. 
Waterhouse,  2M.  &  P.,  319  ;  5  Bing.,  212  ;  Newborn  v.  Just,  2  C.  &  P.,  76  ;  or  by 
notice  acquiesced  in  ;  Lyon  v.  Mells,  5  East,  478  ;  I  Smith,  418.  And  a  stipulation 
against  liability  for  barratry  or  negligence  and  misconduct  has  in  America  been 
decided  to  be  void,  as  against  public  policy,  and  as  being  in  effect  a  stipulation 
encouraging  breach  of  duty;  Merritt  v,  Earle,  29  N.  Y.,  115;  and  where 
damage  has  accrued  to  the  goods  before  shipment,  as  in  transit  or  delivery,  and  the 
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(2)  **  In  good  order  and  well  conditioned,  weight,  contents,  and 
value  unknown,"  &c. 

statement  has  not  been  limited  or  qualified  that  they  were  "received  in  good  order" 
the  carrier  b  liable.  If  he  can  establish  the  operation  of  an  excepted  peril,  he  may  still 
be  liable  if  he  has  been  guilty  of  negligence,  but  he  has  shifted  the  burden  of  proof, 
and  it  is  for  the  shipper  then  to  establish  his  negligence;  The  Helene,  Br.  &  L.,  415, 
429  ;  Czech  v.  Gen.  St.  Navig.  Co.,  3  L.  R.,  C.  P.,  14  ;  The  Nepoter,  2  L.  R.,  A.  &  E., 
375 ;  Thrift  v,  Youle,  2  C.  P.  D.,  432  ;  The  Figlia  Ma^ore,  2  L.  R.,  A.  &  E.,  106  ; 
and  pp.  363  and  364,  ante  ;  and  the  English  Admlty.  Court  is  so  far  in  accord  with  the  Am. 
authorities,  that  it  has  decided  that  the  ordinary  protective  exception  of  **  perils  of  the 
seas  *'  woidd  not  protect  tiie  owner  where  the  master  had  caused  loss  or  damage  by  an 
act  of  barratry ;  The  Chasca,  4  L.  R.,  A.  &  E.,  446;  and  negligence  is  not  included 
within  the  ordinary  sea  perils  ;  Lloyd  v.  Gen.  Iron  Screw  Collier  Co,  3  H.  &  C,  284  ; 
33  L.  J.,  Ex.,  269;  Grill  v.  Gen.  Iron  Screw  Colly.  Co.,  i  L.  R.,  C.  P.,  600 ; 
3  L.  R.,  C.  P.,  476  ;  Phillips  v,  Clark.  26  L.  J.,  C.  P.,  168  ;  2  C.  B.  (N.  S.).  156: 
and  "  good  order  "and  **  well  conditioned  "  have  been  held  synonymous  terms ;  Tarbox  v. 
Eastern  St.  Co.,  50  Maine,  339;  State  v,  Flye,26  Maine,  312  ;  Rossf.  Gould,  5  Maine, 
204.  A  clause  in  the  b.  of  1.  exempting  the  owners  fix)m  negligence  or  default  of  the 
pilot,  master,  and  mariners  was  held  no  protection  to  the  shipowners  where  their  steve- 
dore caused  Joss  or  damage  to  the  goods  in  unloading  by  negligence ;  Zung  v,  Howland, 
5  Daly  (N.  Y.),  136. 

Ordinarily  the  proviso,  "  quantity  and  quality  unknown,"  or  "  weight,  quality  and 
contents  unknown,"  or  any  other  equivalent,  wculd  seem  to  be  a  repudiation  of  liability 
as  to  any  matter  within  these  limits  on  which  the  master  cannot  reasonably  be  informed 
By  such  a  proviso  inserted  for  his  own  and  owners*  protection,  the  master  does  not  say,  **  I 
am  ignorant  if  there  is  any  cargo  on  board  ; "  but  where  the  (Quantity  is  indicated  generally 
on  the  bill  of  lading,  he  asserts  in  effect,  "I  assume  that  I  am  making  myself  responsible 
for,  and  propose  to  charge  freight  for,  the  quantity  and  weight  I  sign  for  ;  but  I  do  not 
bind  myself  to  that  quantity,  and  I  must  say  that  I  am  unable  to  say  precisely  what  I  do 
carry."  Where  the  b.  of  1.  of  a  specified  number  of  tons  of  scrap  iron,  "marked  and 
numbered  as  per  margin,"  contained  also  the  exception, "  weight  unknown,"  it  was  decided 
that  the  shipowner  was  bound  to  deliver  only  so  much  as  was  actually  shipped ;  Shepherd 
V.  Naylor,  71  Mass.,  591 ;  and  the  promise  **  to  deliver  2,282  bushels  of^com,  more  or 
less,  all  to  be  delivered,"  was  fulfilled  by  delivering  2,2x7,  where  no  more  mitis  shipped  ; 
Kellev  V.  Bowker,  11  Gray,  428  (77  Mass.),  and  see  cases  cited,  p.  472,  n.  4,  ante. 

That  this  is  not  an  unreasonable  declaration,  when  made,  is  clear.  Some  cargoes 
increase,  others  decrease,  in  transit.  Wheat  and  grain,  if  shipped  at  all  damp — and  it  is 
all  but  impossible  to  dry  the  husks  thoroughly — are  apt  to  heat  and  expand  by  fermenta- 
tion, and,  as  a  consequence,  the  weight  delivered  will  be  different  from  the  weight 
shipped.^  Hides  and  skins,  and  bodies  which  give  off  moisture,  decrease.  Assuming  a 
cargo  shipped  dry,  yet  if  it  is  damped  on  board  by  the  action  of  sea-water  or  by  the 
natural  humidity  of  the  nir,  in  certain  climates  and  seasons  by  change  of  temperature,  it 
will  still  increase,  and  the  question  then  becomes  complex — the  shipowner  receiving 
freight  for  so  much  carried — whether  he  is  to  be  paid  on  the  quantity  shipped,  or  the 
quantity  delivered,  by  the  space  occupied,  if  the  rate  is  so  calculated,  at  the  time  of  ship- 
ment or  at  the  time  of  delivery.  Ordinariiy  the  payment  is  on  the  quantity  delivered,  and 
the  words  ** quantity  anH  quality  unknown"  do  not  affect  the  obligation,  or  set  the 
matter  at  laige,  or  render  the  bill  of  lading  inoperative  as  to  miantitv;  Tully  v, 
Terry,  8  L.  R.,  C.  P.,  679.  In  this  case  the  charter-party  provided,  **  That  the  freight  for 
wheat  should  be  7s.  per  imperial  quarter  delivered,  together  with  £l^  gratuity  to  the 
master ;  other  grains,  if  any,  in  proportion,  according  to  the  London  Baltic  printed  rates ; 
freight  to  be  paid  in  cash  on  unloading  and  right  delivery  of  the  cargo,"  with  this  further 
condition,  "That  should  the  cargo  consist  of  wheat,  or  any  other  kind  of  grain,  in  the 
event  of  the  cargo,  or  any  part  thereof,  being  delivered  in  a  damaged  or  heated  condition, 
the  freight  shall  be  payable  upon  the  invoice  quantity  taken  on  board,  as  per  bill  of  lading, 
or  half  freight  upon  the  damaged  or  heated  portion,  at  the  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard,  or  otherwise  disposed  of,  on  the  voyage. "  102 1  kilos. , 
equal  to  2368  imperial  quarters,  were  shipped,  and  upon  this  quantity  the  freight 
was  ;f  7 1 8  1 1 s.  1 1 d.  The  defendant  tendered  £jb%%  3s. ,  and  alleged  that  only  that  sum  was 
due  as  freight  on  the  2266  quarters  actually  delivered.  The  court  held  that  the  master 
was  entitled  to  the  lull  freight  claimed,  although  80  quarters  of  the  barley  had  been 
damaged  by  heating,  as  no  part  had  been  flirown  overboard.  He  had  a  system 
of  demanding  full  freight  according  to  the  quantity  taken  on  board,  and  was  en- 
titled to  exercise  it^  Tully  v.  Terry,  ib.      The  attempt  was  made,  rather  absurdly  it 
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(2)  "  In  good  order  and  well  conditioned,  weight,  contents,  and 
value  unknown,"  &c. 

would  appear,  to  suggest  that  the  cflfect  of  "  weight  and  contents  unknown  *'  was  the  same 
as  if  the  quantity  expressed  had  been  struck  out  This  clause  is  merely  to  protect  from  de- 
terioration beyond  the  master's  control,  and  as  a  measure  of  precaution,  suggested  by 
Gibson  v,  Sturge,  24  L.  J.,  Ex.,  121 ;  10  Ex.,  622 ;  and  the  master's  right  to  the  invoice 
freight  was  therefore  unaffected,  ib. 

A  difficulty  in  estimating  the  freight  payable  arose  in  a  recent  case  in  reference  to  a 
cargo  of  **  deals  and  battens.'*  The  term  in  the  b.  of  1.  was,  "  Freight  payable  on  deals 
and  sawn  lumber  on  the  intake  measure  of  quantity  delivered."  Between  30,cxx>  and 
40,000  deals  and  3,000  and  4,000  deal  ends  were  shipped  at  St.  George's,  New  Brunswick, 
to  be  delivered  at  Liverpool.  The  intake  measurement  was  by  the  **  overall "  mode,  and 
the  dimensions  of  each  piece  of  timber  shipped,  its  length,  breadth,  and  depth,  were 
chalked  upon  it.  On  the  voyage  348  deals  and  303  deal  ends  were  lost.  Upon  the 
residue  delivered,  some  of  the  dimensions  marked  had  become  obliterated.  The  sizes  of 
all  the  pieces  were  ascertainable  by  the  shipper's  intake  specification  ;  but  the  question 
arose  at  the  port  of  delivery,  what  were  the  proportions  of  the  348  deab  and  303  deal  ends 
lost  respectively,  and  how  were  they  to  be  ascertained  for  the  purpose  of  paying  the 
freight,  the  means  of  calculating  the  residue  having  been  in  part  lost  ?  The  consignees 
required  that  the  pieces  on  which  the  marks  had  been  effaced,  should  be  remeasured,  and 
considered  that  those  pieces  on  which  the  marks  remained,  together  with  the  rcxeasurcd 
timber,  would  determine  the  size  of  the  pieces  lost.  It  was  found  that  this  mode  of  cal- 
culation resulted,  on  its  application,  in  making  the  pieces  lost  appear  of  very  unusual  size. 
As  the  freight  was  payable  on  the  quantity  delivered,  the  deduction  for  the  lost  pieces 
would  thus  have  been  proportionately  large.  The  shipowners  contended  that  the  c^cula- 
tion  of  freight  should  be  made  on  the  assumption  that  the  pieces  lost  were  of  average 
dimensions.  The  case  was  heard  before  Bowen,  J.,  at  Liverpool.  On  the  12th  of  January, 
1880,  judgment  was  given  for  the  plaintiffs,  the  shipowners,  the  learned  judge  con- 
sidering that  the  mode  of  estimating  the  quantity  by  the  average  most  in  accordance  with 
the  charter-party ;  Spaight  v.  Farnworth,  5  Q.  B.  D.,  1,15. 

In  an  Am.  case,  in  which  the  words  in  reference  to  wine,  *'  weight  and  contents  un- 
known, not  liable  for  average  leakage  or  breakage,"  were  added,  it  was  held  that  the  state- 
ment of  receipt  in  good  order  and  well  con(&tioned  extended  only  to  the  apparent 
external  condition,  excluding  any  implication  as  to  their  intrinsic  soundness  and  sufficiency, 
and  that  it  was  for  the  shipper,  who  resisted  pa)rment  of  the  freight,  to  establish  more 
than  average  leakage  and  negligence  in  the  carrier,  and  this  although  some  of  the  casks 
were  [delivered  empty,  their  condition  being  bad  at  the  time  of  shipment ;  Vaughan  v,  630 
Quarter  Casks  of  Sherry  Wine,  14  Blatch.,  517,  aff.  7  Bened.,  506  ;  Clark  v.  Barnwell, 
12  How,  372,  283  ;  The  Columbo,  3  Blatch.  C.  C.  R.,  521 ;  The  Olbcrs,  3  Bened.,  151 ; 
The  Peter  der  Grosse,  i  P.  D.,  414 ;  The  Duero,  2  L.  R.,  A.  &  E.,  393,  &  p.  511,  <wi/^. 
Where  a  person  delivered  silk  goods  to  be  canied  as  linen  at  a  lower  rate,  but  without 
fraud,  and  by  inadvertence  only,  and  two  pieces  were  lost,  it  was  held  that  the 
words,  "weight,  value,  and  contents  unknown,"  impressed  on  the  case  by  the  master 
with  a  stamp,  rendered  the  owner  liable  for  the  loss  of  the  goods  as  silk,  the  words 
doing  away  with  the  effect  of  the  description  as  linen  ;  but  there  is  some  doubt  expressed 
in  the  case,  whether  the  words  had  any  significance  as  affecting  the  carrier's  liability 
under  the  circumstances,  Lebeau  v.  Gen.  St.  Nav.  Co.,  8  L,  R.,  C.  P.,  88, 
95>  97i  per  Brett  and  Grove,  J.J.,  and  this,  with  submission,  would  seem  a  much  more 
reasonable  conclusion  than  that  the  clause  introduced  for  the  protection  of  the  carrier^ 
should  be  construed  adversely  as  a  disclaimer  of  all  the  consequences  which  mi^ht  flow 
from  his  being  either  intentionally  or  unintentionally  misled.  The  contract  in  reality  is  for 
carriage  of  the  goods,  irrespective  of  the  precise  contents  ;  Jessel  v.  Bath,  2  L.  R.,  Ex. ,  267  ; 
Walker  v,  Jackson,  10  M.  &  W.,  161,  169 ;  and  in  the  first  cited  case,  Clark  v,  Barnwell, 
ib,  sup,y  was  cited  with  approval  by  Brett,  J.,  in  his  judgment.  Where  cjoods  were  delivered 
to  the  consignee  damaged  externally  and  internally,  nnd  unmerchantable,  it  was  held  that 
the  proviso,  "weight,  contents  and  value  unknown,"  did  not  shift  the  onus  of  proof. 
The  carrier  must  prove,  to  protect  himself,  that  the  goods  were  received  in  bad  condition. 
There  was  no  implication  rebutting  the  declaration  that  they  were  received  in  good 
condition.  The  consignees  were  not  bound  to  show  how  the  damage  was  caused :  a  primd 
facU  case  of  negligence  had  been  established  ;  The  Peter  der  Grosse,  I  P.  D. ,  414 ; 
Tarbox  v.  The  fist.  Steamboat  Co. ,  50  Maine,  339.  Where,  under  a  verbal  charter,  a  mate's 
receipt  was  given  for  330  tons  of  iron  and  326^  tons  only  were  delivered  by  the  master  to  the 
consignee,  it  was  held  that,  in  the  absence  of  any  proof  of  negligence,  there  could  be  no 
recovery  of  the  3}  tons  deficient.     So  that  these  words  presumedly,  when  used,  only 
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(2)  "  In  good  order  and  well  conditioned,  weight,  contents,  and 
value  unknown,"  &c. 

express  what  would  be  l^^ally  implied.  The  master  was  bound  only  to  cany  what  he 
received,  and  there  was  no  estoppel  as  to  quantity ;  and  if  the  consignors  had  paid  their 
vendor  for  330  tons  on  the  faith  of  the  mate's  receipt,  they  could  recover  back  from 
him  the  amount  overpaid ;  Biddulph  v,  Bingham,  30  L.  T.  (N.  S.)>  30 ;  Meyer  v.  Peck, 
28  N.  Y.,  590. 

In  an  American  case,  the  words  "  quantity  guaranteed  **  were  held  to  be  conclusive 
where  the  carrier  acceded  to  it,  and  usage  of  the  trade  establishing  this  construction 
was  admitted,  the  consignee  being  permitted  to  deduct  from  the  payment  of  freight  for 
any  deficiency  in  the  quantity  delivered.  The  court  was  inclines  to  think  that,  un- 
explained, the  statement  was  binding,  and  that  the  carrier  was  responsible  for  the  weight 
specified;  but  that,  if  it  was  ambiguous,  evidence  of  the  term  being  used  and  adopted  as  a 
guarantee  was  admissible,  and  would  be  conclusive  in  the  absence  of  rebuttii^  testimony ; 
Bissel  V.  Campbell,  54  N.  Y.,  353. 

(2)  "  In  good  order,  &c.;  weight,  contents,  and  value  unknown, 
and  not  answerable  for  leakage."  See  also  exceptions  8,  ii,  12, 
13,  14,  &c. 

Under  this  special  limitation  it  was  decided  by  the  Admiralty  Court  that  the  carriers 
were  answeraUe  for  leakage,  when  such  leakage  was  by  n^gence  and  excessive,  and 
was  also  allowed  to  accumulate  so  as  to  cause  further  waste  ;  The  Nepoter,  2  L.  R., 
A.  &  £.,  375,  380.  The  consignees  named  in  the  bill  of  lading  were  held  entitled  to  sue, 
although  the  property  in  the  goods  had  not  passed  to  them  ;  and  it  was  also  held  that  the 
injury  complained  of  did  not  arise  from  leakage  within  the  meaning  of  the  proviso,  a(. 
And  very  comprehensive  and  extraordinary  exceptions  of  liabilit]^  m  the  widest  possible 
terms  were  held  not  to  include  negligent  stowage ;  Hayn  v.  Culliford,  3  C.  P.  D.,  410  ; 
4  td.,  182  ;  47  L.  J.,  C.  P.,  755  ;  and  see  Thrift  v.  Youle,  2  C.  P.  D.,  432 ;  The  St. 
Cloud,  Br.  &  L.,  4. 

**  Not  liable  for  leakage  at  breakage,  or  from  stowage,  however  sueh  damage  might 
be  caused."  Upon  this  memorandum  was  endorsed  a  notice,  **that  some  of  the  casks 
were  loose  when  shipped."  It  was  held  that  the  admission  of  this  foci  raised  a  presump- 
tion that  if  any  leakage  arose  it  was  from  this  cause ;  but  that  if  the  shipper  had  no 
notice  of  this  statement  or  the  fact,  the  general  clause  of  exemption  would  not  protect 
the  shipowner  from  the  consequences  of  Diligence ;  Nelson  v.  The  National  St.  Ca,  7 
Bened.  (Am.),  340 ;  Vaughanz/.  630  Quarter  Casks  of  Sherry  Wine,  14  Biatch.,  517,  aff.  7 
Bencd.,  506 ;  Steinweg  v,  Erie  R.  R.  Co.,  43  N.  Y.,  123  ;  Bissell  r.  N.  Y.  Cent.  R.  R. 
Co.,  29  Barb.,  602.  And  where  goods  on  delivery  were  damaged,  and  the  injury  was  not 
traceable  to  any  inherent  vice,  it  was  held  that  the  proof  was  on  the  shipowners  that 
they  were  in  the  same  condition  when  shipped,  and  that  the  onus  of  proof  was  not  on  the 
shippers ;  The  Peter  der  Crosse,  I  P.  D.,  414 ;  and  if  the  outside  package  or  covering 
of  a  case  is  injured,  it  is  incumbent  on  the  carrier  to  show  that  such  injury  is  only 
external ;  The  Energie,  13  L.  T.  (N.  S.),  567  (Am.). 

The  carrier  is  excused  by  this  and  similar  protective  provisoes  if  he  is  not  negli- 
gent ;  and  a  mere  ignorance  that  a  particular  kind  of  stowage  would  induce  heating  and 
subsequent  leakage  does  not  establish  negligence  ;  and  the  amount  of  leakage  is  imma- 
terial,  whether  onlioary  or  extraordinaij,  and  the  burthen  of  proof  is  on  the  shipper  to 
show  that  negligence  caused  the  loss  ;  The  Helene^  Ohrloff  v.  Briscall,  35  L.  J.,  F.  C, 
63.  This  clause  does  not  extend  to  protect  the  shipowner  from  leakage  other  than  that 
of  the  goods  to  which  the  bill  of  ladmg  and  proviso  refer,  and  will  not  exempt  him  from 
liabilitv  if  the  leakage  causes  damage  to  other  goods  ;  as  to  goods  incapable  of  leakage 
which  happen  to  be  included  in  the  same  bill  of  lading,  Thrift  v.  Youle,  2  C  P.  D.,  432. 
In  America  the  attempt  is  often  made  to  provide  against  any  liability  for  negligence  by  a 
proviso  that,  if  the  goods  are  receipted  for  as  in  good  order  by  the  consignees,  the  carrier 
will  not  be  accountable.  But  this  proviso  will  be  dealt  with  under  the  head,  "  Cesser 
of  Liability." 

This  statement  that  the  ^oods  are  **  shipped  in  good  order,  &c.,'*  has  been  considered, 
where  there  were  no  qualifymg  statements  m  reference  thereto,  but  strong  evidence  of  their 
apparent  condition ;  The  Tan  Bark  Case,  i  Brown  Ad.,  151 :  but  it  extends  only  to    \ 
the  external  condition ;    Qark  t;.  Barnwell,   12  Howard,  272,  283;    The  Columbo,  3     - 
Biatch.  C.  C,  521 ;   The  Olbers,  3  Benedict,  151.    Where  the  stipulation  was  in  form, 
'*  Weight  and  contents  unknown,  not  liable  for  average  leakage  or  breg^Lag^y"  it  was 
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(2)  "  In  good  order,  &c ;  weight,  contents,  and  value  unknown, 
and  not  answerable  for  leakage."  See  also  exceptions  8,  9,  10, 
II,  12,  13,  14,  &c. 

held  that  the  onus  of  proof  that  the  damage  exceeded  the  average  for  the  particular  kind 
of  goods  in  question  fell  upon  the  shipper ;  Vaughan  v,  630  Quarter  Casks  of  Sherry  Wine, 
14  BbUch.,  517,  aff.  7  Bened. ,  506 ;  but  that  the  vessel  was  not  liable  for  leakage  or  breakage 
not  arising  from  her  own  negligence.  Where  the  b.  of  1.  stipulated  aminst  liability  for  **  loss 
from  leakage,  damage  from  stowage,  straining,  or  other  peril  of  the  seas,'*  this  was  held 
no  exoneration  of  the  shipowner  where  the  cask  arrived  at  the  delivering  port  in  good 
external  condition,  but  empty;  Arend  v.  The  Liverpool  St.  S.  Co.,  64  Barb.  N.  Y., 
n3.  The  mere  addition  of  the  words,  **  weight  and  contents  unknown,"  does  not 
qualify  the  acknowledgment  "shipped  in  good  order  and  condition,"  in  reference  to 
the  external  condition,  nor  does  it  deprive  the  b.  of  1.  of  its  character  as  a  clean  b.  of 
1.;  The  Peter  der  Grosse,  i  P.  D.,  414;  Benjamin  z^.  Sinclair,  i  Bailey,  174;  Bissel 
V,  Price,  16  111.,  408;  Hill  z;.  Sturgeon,  35  Miss.,  212;  Gowdy  v.  Lyon,  9  B.  Mon., 
112.  Where  plumbago  was  carried  in  casks,  and  there  were  memoranda  on  some  of  the 
b.  of  1.  that  some  of  the  casks  were  loose,  it  was  held  that  the'onus  of  proof  of  loss  was 
shifted,  and  that  the  presumption  was  that  such  loss  was  due  to  that  cause  ;  but  with 
respect  to  the  b.  of  1.  which  contained  no  such  notice,  a  general  statement  in  the  b.  of  1., 
"not  liable  for  leakage  or  breakage,  or  from  stowage,  however  such  damage  may  be 
caused,"  was  held  no  protection  against  negligence ;  Nelson  v.  Nat.  St.  S.  Co.,  7  Beued., 
340 ;  and  see  Nelson  v.  Woodruff,  i  Bl.  Sup.  Ct.,  156 ;  Hayn  v.  Culliford,  3  C,  P.  D., 
410.  The  exception,  "  not  accountable  for  leakage,  rust,  or  breakage,  if  properly  stowed," 
threw  on  the  master  the  onus  of  showing  proper  stowage ;  Edwards  v.  St.  Cahawba,  14 
La.  Ann.,  224. 

Where  the  leakage  arises  from  the  intrinsic  quality  of  the  article,  either  from  its 
effervescence,  decomposition,  or  any  other  chemical  change,  the  carrier  is  not  liable ; 
Warden  z^.  Greer,  6  Watts  (Penn.),  424 ;  Nelson  v.  Woodruff,  I  Bl.  Sup.  Ct.,  156;  thus, 
where  hog*s  lard,  from  its  peculiar  character,  was  considered  unfit  for  transporta- 
tion in  wooden  casks  in  hot  weather  and  warm  latitudes,  it  was  held  that  a  person 
who  shipped  it  in  that  manner  from  a  southern  port  for  a  long  voyage,  through  low 
latitudes  m  midsummer,  took  upon  himself  the  risk  of  all  loss  necessarily  proceeding 
from  that  cause ;  Nelson  v.  Woodruff,  Id,  ;  and  where  **  the  dangers  of  the  seas  "  are 
excepted,  and  the  goods  are  damaged,  the  onus  of^proving  that  they  have  been  injured  by 
one  of  the  causes  generally  or  specifically  excepted  falls  on  the  shipowner  ;  and  where 
the  master  establishes  that  the  damage  or  deterioration  complained  of  has  arisen  from  an 
excepted  cause,  3ret  if  the  loss  or  injury  could  have  been  avoided  by  *'  the  exercise  of 
reasonable  skill  and  attention,*'  the  shipowners  are  still  responsible,  but  the  onus  of 
such  proof  lies  on  the  shipper  or  owner  of  the  goods ;  Clark  v.  Barnwell,  12  How., 
272;  Vaughan  v.  630  Casks  of  Sherry,  7  Bened.,  SoiS,  aff.  on  appeal,  14  Blatchf., 
517  ;  Transport  Co.  v.  Downer,  ii  Wallace  Sup.  Ct.,  129.  Theteim  excepted,  **  dangers 
of  lake  navigation,"  includes  all  the  ordinary  perils  attending  such  a  service,  and,  among 
others,  *  *  that  which  arises  from  shallowness  of  the  waters  at  the  entrance  of  harbours 
formed  from  them  ;  "  Transport  Co.  v.  Downer,  Id.  sup. ;  and  where  the  exception  was, 
**fire  and  the  unavoidable  dangers  of  the  river  only  excepted,"  and  the  goods  were 
destroyed  by  fire  which  was  not  occasioned  by  any  want  of  due  care  on  the  part  of  the 
carrier,  he  was  held  excused  ;  York  Co.  v.  Central  Railroad,  3  Wallace,  107. 

In  a  case  in  which  190  hogsheads  of  sugar  had  been  shipped  at  Surinam  for 
New  York,  but  only  140  hogsheads  arrived,  and  were  delivered  to  the  consie^nce,  as,  during 
the  voyage,  fifty  hogsheads  of  the  sugar  had  been  washed  out,  and  the  casks  were  empty, 
and  some  cades  had.frillen  to  pieces  owing  to  bad  weather,  the  consignee  refusing  to 
pay  for  the  residue  on  the  arrival  of  the  vessel  at  New  York,  it  was  held  that  no  freight 
was  doe  for  the  empty  hogsheads,  the  sugar  being  considered  to  have  been  lost,  by  **the 
perils  of  the  sea  "-(Frith  v.  Barker,  2  Johns,  327).  If  the  sugar  had  been  wasted  and 
lost  by  internal  decay^  leakage,  evaporation,  or  other  causes,  the  doubt  was  raised  in  this 
case,  which  subsequently  was  decided  in  an  Eng.  case,  whether  the  shipper  might  have 
abandoned  the  empty  casks  for  the  freight  ;  Dakin  v.  Oxley,  33  L.  J.,  C.  P.,  115  ;  15 
C.  B.  (N.  S.),  646 ;  and  see  Duthie  v,  HiUon,  4  L.  R.,  C  P.,  138 ;  Frith  v.  Barker, 
2  Johns,  327.  In  Dakin  v,  Oxley,  ib.,  it  was  decided  that  the  payment  of  freight  cannot 
be  avoided  by  abandonment  of  the  goods  to  the  shipowner  ;  the  court  acmiiesdng  in  the 
opinion  expressed  by  Pothier,  Charle-partie,  59,  vol.  4  (Ed.  by  Bugnet,  1847),  viz.,  that 
•*wben  the  goods  of  the  freighter  have  arrived  at  the  port  of  discharge  the  whole  freight 
lsdue,howmuch  soever  they  may  be  damaged  by  accident  of  superior  force  ;  and  even  if  they 
ave  not  worth  the  fre^ht,  tne  freighter  cannot  abandon  them  for  the  freight :  see  Jordan  v. 
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(2)  '*  In  good  order,  &c. ;  weight,  contents,  and  value  unknown, 
and  not  answerable  for  leakage."  See  also  exceptions  8, 11,  12, 
13,  14,  &c. 

Warren  Ins.  Co.,  i  Story  CC,  342  ;  353,  per  Story,  J. ;  Valin,  Ordonnance  de  la  Marine, 
du  Fret,  t.  i,  art.  25  ;  and  this  is  conformaole  with  art.  26 — **  If  goods  put  into  casks,  as 
wine,  oil,  honey,  and  other  liquors,  leak  out  so  much  that  the  casks  are  empty,  or  almost 
empty,  the  merchant  freighter  may  abandon  them  for  the  freight.  .  .  .**  When  the  casks 
are  empty  the  ^oods  have  ceased  to  exist,  and  it  cannot  be  said  that  the  master  has  con- 
veyed them  to  tne  place  of  their  destination.  In  this  case,  therefore,  the  master  has  not 
fulfilled  his  obligation,  and  the  freighter  ought  to  be  discharged  from  the  freight  of 
empty,  or  almost  empty,  hogsheads,  on  abandoning  the  hogsheads  with  their  remaining 
contents.  In  this  opinion  Pothier  is  evidently  referring  to  other  goods  than  those 
alluded  to  in  the  preceding  article  ;  Pothier,  v.  4,  p.  404,  59  Charte-partie,  I  Valin,  art. 
25,  p.  669,  672  ;  Le  Guidon,  Ch.  13,  ch.  7,  art.  11,  p.  404;  MoUoy,  bk.  2,  ch.  4,  s.  8  ; 
and  Potluer  goes  on  to  inquire.  Whether  in  a  case  where  a  presumably  lump  sum  is  pay- 
able for  freight  ( "  Lorsque,  dans  une  partie  de  marchandises,  pour  le  fret  de  laqucllc 
on  est  convenu  d'une  certaine  somme  ")  some  casks  are  found  empty,  and  others  not, 
is  it  enough  for  the  freighter  to  abandon  the  empty  casks,  in  order  to  be  discharged  from 
the  freight  on  them,  or  must  he  abandon  the  whole  parcel  of  merchandise  ?  .  .  .  And 
having  made  inquiry,  Pothier  considers  that  an  abandonment  of  the  empty  casks  may 
be  m^^e  to  discharge  the  freight  on  those  casks.  "Although  a  certain  sum  was  af^reed 
on,  as  the  freight  of  the  whole  parcel,  still  this  sum  is  divisible,  and  may  be  apportioned 
among  all  the  casks  which  compose  the  parcel.  Where  the  leakage  was  occasioned 
neither  by  the  fault  of  the  master  nor  by  any  accident  of  superior  force,  but  by  the  vice 
of  the  casks,"  Pothier  considered,  in  opposition  to  Valin,  that  the  shipper  ought  to  pay 
the  freight ;  and  a  suggestion  of  Ld.  Mansfield  in  the  judgment  in  Luke  v,  Lyde,  2  Burr., 
882,  887,  has  been  supposed  to  accord  with  the  French  authorities  here  cited,  that  the 
shipper  has  the  right,  if  the  goods  are  of  less  value  at  the  port  of  destination  than  the 
freignt  which  is  due  for  their  transport,  to  abandon  them  to  the  shipper  on  the  following 
words, — "  If  he  (the  freighter)  abandons,  he  Is  excused  freight,  and  he  may  abandon  all, 
though  they  are  not  all  lost:''  See,  however,  Dakin  v,  Oxley,  33  L.  J.,  C.  P.,  115  *,  15 
C.  B.  (N.  S.),  646;  Griswoldz'.  N.  Y.  Ins.  Co.,  3  Johns,  321,  328;  M'Gaw  «^.  Ocean 
Ins.  Co.,  23  Pick.,  405 ;  Brown z'.  Clayton,  12  Ga.,  575  ;  Whitney  z^.  N.  Y.  Firemen  Ins. 
Co.,  18  Johns,  208  ;  Griswold  z/.  N.  Y.  Ins.  Co.,  i  Johns,  205,  213,  per  Livingstone,  J. ; 
German  Code,  art.  617,  contra;  Bradstrect  v,  Heran,  2  Blatch.  C.  C,  1 16.  As  to 
what  is  a  ^*^ remaining  in  specie ^^^  see  Lord  v,  Neptune  Ins.  Co.,  10  Gray,  109; 
Ogden  V,  Gen.  Mut.  Ins.  Co.,  2  Duer,  204 ;  Hugg  v,  Augusta  Ins.  Co.,  7  How.,  595. 
The  general  conclusions  arrived  at  in  Dakin  v,  Oxley  may  thus  be  summarised : — 

1.  That  the  cargo,  though  a  security  for  the  freight,  is  not  the  sole  and  exclusive 

security. 

2.  That  no  freight  is  due  for  the  transport  of  goods  unless  they  are  carried  to  the 

destined  port,  and  therefore,  if  the  gootls  are  lost,  no  freight  is  due  ;  Dakin  v. 
Oxley,  IS  C.  B.  (N.  S.),  665 ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  138;  but  sec 
Price  V.  Hartshorn,  44  N.  Y.,  94. 

3.  If  the  merchandise  to  be  carried  arrives  in  specie  damaged,  freight  is  due ;  lb. 

The  meaning  of  the  word  **  specie  "  was  discussed  in  Duthie  v,  Hilton,  ib,  suf, ; 
Cocking  V.  Fraser,  Park.  Ins.,  151 ;  Marsh.  Ins.,  227  ;  Neilson  v,  Columbian 
Ins.  Co.,  3  Caines  Rep.,  108. 

4.  Fortuitous  damage  to  the  ^oods  does  not  entitle  the  freighter  to  abandon  the  goods 

as  an  equivalent  for  the  freight ;  nor  can  he  surrender  them  for  the  freight  if 
undamaged,  as  in  time  of  war  or  of  a  glut  in  the  market,  &c. 

5.  That  where  the  goods  are  delivered  the  quantity  unchanged,  but  greatly  deterio- 

rated in  quality,  the  freight  to  be  paid  is  to  be  determined  by  the  aid  of  a  jury, 
who  will  ascertain  whether,  of  the  merchandise  contracted  to  be  carried,  how 
much  of  it  has  substantially  arrived. 

6.  That  where  the  goods  arrive,  but  they  have  been  damaged  by  the  default  or  neg- 

ligence of  the  carrier,  freight  was  not  payable  by  those  laws  which  recognisol 
the  goods  as  the  sole  security  of  the  freight ;  2  Pardessus,  550 ;  Monumenta 
Juridica,  v.  3,  297,  3J9,  377  ;  I  Casaregis  de  Commercio,  Discursus  23,  Nos. 
85 — 89,  p.  66;  but  the  charterer  caimot,  by  the  English  or  American  law, 
abandon  the  goods  for  the  freight,  for  the  reasons  assigned  in  the  first  proposition, 
supra.  Where  no  substantial  part  of  the  goods  arrives,  prestimably  no  part  of 
the  freight  is  due. 
The  authorities  considered  in  the  very  learned  judgment  of  Willes,  J.,  were^  among 
others,  Boulay-Paty,  Cours  de  Droit  Maritime,   vol,  2,    pp.  484  et  seq, ;  Codigo  de 
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(2)  "  In  good  order,  &c. ;  weight,  contents,  and  value  unknown, 
and  not  answerable  for  leakage."  See  also  exceptions  8,  11,  12, 
13,  14,  &c. 

Comercio,  art.  787  to  790 ;  Casaregis,  Taiga,  John  de  Hsevia,  Le  Guidon,  Ch.  13,  ch.  7, 
art.  10,  II.  According  to  this  last-cited  source,  the  merchant  cannot  abandon  fruit,  salt, 
com,  victuals,  &c.,  to  the  maste^or  his  freight,  if  the  deterioration  has  proceeded  from 
natural  decay,  or  from  the  dimiiflffon  in  value  that  takes  place  at  the  end  of  particular 
seasons,  as  in  figs,  grapes,  and  herrings  after  Easter,  or  by  reason  of  an  over-abundant 
supplv  of  the  market,  as  in  com,  wine  or  salt,  although  in  salt  a  different  practice  pre- 
vailed, if  the  option  has  not  been  reserved  by  an  express  clause  in  the  charter-party.  But 
the  same  authority  considers  that  if  goods  contained  in  casks,  as  wine,  olives,  oil, 
molasses  and  similar  goods,  have  leaked  to  such  an  extent  that  the  casks  are  empty,  or 
nearly  empty,  the  merchant  may  abandon  them  for  the  freight  before  they  are  landed. 
If  without  negligence  or  default  m  the  stowage  a  total  loss  by  jettison,  or  by  breakage  of 
or  damage  to  the  casks,  or  leakage  ensues  by  perib  of  the  seas,  the  master  loses  his  freight, 
and  the  loss  is  an  average  loss  against  the  insurers.  The  remedy  for  such  a  loss  formerly, 
and  the  consequent  short  delivery,  was  by  cross  action  only ;  Davidson  v,  Gwynne,  12 
East,  381  ;  Shields  v.  Davies,  4  Camp.  119,  6  Taunt.  65 ;  Mondel  v.  Steel,  8  M.  &  W., 
858;  The  Don  Francisco,  31  L.  J.,  Ad.,  14;  Stimson  v.  Hall,  i  H.  &  N.,  831.  Where 
the  damage  done  to  cotton  by  sea-water  exceeded  the  value  of  the  freight,  the  master's 
claim  for  nreight  was  dbmissed  ;  Bradstreet  v,  Heran,  2  Blatch.,  116.  And  see  Vaughan 
V,  630  Casks  of  Sherry  Wine,  14  Blatchf.  C.  C,  517;  7  Bened.,  506;  .and  it  was 
subseanently  decided  in  an  Am.  case  in  the  Supreme  Ct.,  that  the  carrier  is  not  respon- 
sible for  leakage  occasioned  by  the  peculiar  nature  of  the  article  itself,  or  by  secret  defects 
which  existed  in  the  casks,  but  were  unknown  when  they  were  shipped  ;  Nelson  v. 
Woodruff,  I  Black.,  156  ;  see  also  p.  ^yi,  post, 

(2)  "  In  good  order  and  well  conditioned." 

There  is  an  obligation  on  all  shippers,  that  they  will  not  deliver  dangerous  goods  to 
be  carried  in  packages  or  otherwise,  which  the  master  or  crew  and  servants  of  the  ship- 
owner njay  not  reasonably  be  expected  to  know,  on  inspection,  are  of  a  dangerous 
nature,  witnout  expressly  giving  notice  that  they  are  of  a  dangerous  nature  ;  but  the  carrier 
has  no  right  to  expect  any  communication  respecting  the  nature  of  the  goods,  where  he 
may  himself  easily  discover  it ;"  Brass  v,  Maitland,  26  L.  J.,  Q.  B.,  49,  53,  per  Ld. 
Campbell,  C.J.,  6  E.  &  B.,  471  ;  Abb.  on  Ship.,  Iith  ed.,  359 ;  Story  on  BaUm.,  ss.  556, 
562,  563;  Pierce  v.  Winsor  (Am.),  2  Sprague,  35;  A.ngell  on  Carriers,  s.  212, 
note  c, :  and  there  i<  an  implied  duty  to  communicate  a  notice  of  the  dangerous  nature 
of  goods;  see  Alston  v.  Herring,  11  Ex.,  822 ;  Hutchinson  v,  Guion,  5  C.  B.  (N.  S.), 
149;  Farrant  v.  Barnes,  ii  C.  B.  (N.  S.),  553  5  Ohrloff  z'.  Briscall.  I  L.  R.,  P.  C,  231  ; 
The  Cargo  ex  Argos,  5  id,,  P.  C,  134 ;  3  id.,  A.  &  E.,  568  ;  see  The  Heline,  Br.  &  L., 
429;  The  Bark  Col.  Ledyard,  I  Sprague,  530;  The  Fanny  Fosdick,  4  Blatchf.  C.  C, 
374  ;  Bearse  v.  Ropes,  I  Sprague,  331  ;  and,  in  reference  to  an  objection  not  to  ship 
goods  inimical  to  other  merchandise,  or  in  injurious  proximity,  The  Nepoter,  2  L.  R.,A.  & 
E.,  375  ;  Cranwell  v.  Ship  Fanny  Fosdick,  15  La.  Ann.,  436 ;  Brousseau  v.  Ship  Hudson, 
II  La.  Ann.,  427  ;  Hayn  v,  CuUiford,  3  C.  P.  D.,  410 ;  Acatos  v.  Bums,  3  Ex.  D.,  282. 
If  the  goods  by  inherent  vice  or  decomposition  become  dangerous,  the  master  can  only  sell 
or  dispose  of  the  caigo  at  an  intermediate  port,  and  so  avoid  his  liability  as  a  carrier,  under 
circumstances  of  actual  peril  or  urgent  necessity,  and  at  his  own  risk ;  and  there  can  be  no 
implied  warranty  on  the  part  of  the  shipper  that  the  goods  will  not  prove  dangerous,  or 
that  they  are  fit  to  be  carried,  if  the  carrier  has  the  opportunity  of  examinmg  them  when 
shipped;  Acatos  v.  Bums,  3  Ex.  D.,  282  ;  Cobequid  Ins.  Co.  v,  Barteaux,  6  L.  R.,  P.  C, 
319 ;  Tronson  v.  Dent,  8  Moo.  P.  C  C,  419,  448.  Where,  however,  the  owners  of  cargo 
are  apprized  that  the  cargo  will  be  sold,  in  consequence  of  the  inability  of  the  ship  to  carry 
h  further,  the  ship  itself  bemg  disabled,  and  they  acquiesce  in  the  sale,  then  they  become 
liable  to  pay  pro  raid  freight,  as  on  a  voluntary  acceptance  short  of  the  destination,  no 
freight  being  payable  if  sucn  acceptance  is  not  voluntary,  or  is  compulsonr  and  against  the 
will  of  the  shipper ;  The  Soblomsten,  i  L.  R.,  A.  &  E.,  293 ;  Hill  v.  Wilson,  4  C.  P.  D. , 
329 ;  and  the  master's  duty  is,  if  practicable,  to  communicate  with  the  owner  of  the  can^o ; 
Australasian  Steam  Nav.  Co.  v,  Morse,  4  L.  R.,  P.  C,  222  ;  Caigo  ex  Hamburg,  2  Moo. 
P.  C.  C,  289 ;  The  Bonaparte,  8 Moo.  P.  C.C,  459- 

Where  goods  were  delivered  to  a  shipowner  to  carry,  the  mere  fiact  that  the  consignor 
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(2)  "  In  good  order  and  well  conditioned.*' 

received  three  days  after,  and  nt  or  after  the  time  when  the  goods  should  hare  been  de- 
livered in  due  course,  bills  of  lading  which  might  have  exonerated  the  carrier  is  of  no 
moment ;  the  oral  contract  was  complete  by  Uie  receipt  and  acceptance  of  the  goods, 
and  the  carrier  was  held  liable  for  unreasonable  delay  ;  Coffin  9.  The  N.  Y.  Centnil  R., 
64  Barb^  379.  Petroleum  being  subtle  and  likely  to  evaporate  or  leak,  this  term  is  some- 
times introduced,  with  reference  to  it,  **  that  freightj|all  be  paid  on  each  and  every 
barrel  delivered  ftill ; "  Forbes  v,  Dallett,  9  Phil.,  SinXm. ). 

(3)  The  steamship  called  whereof  is  ma^er 
for  tiie  present  voyage,  now  lying  and  bound  for  New 
York,  viA  Queenstown. 

The  shipper  is  entitled  to  the  ship  named  in  the  bill  of  lading  as  the  vehicle  of  txmns- 
port  for  his  goods.  **A  person  who  hires  a  vessel  under  a  charter-party  does  so  not 
merely  from  a  wish  to  have  his  goods  conveyed  to  a  particular  place,  bat  upon  a  easeful 
choice  of  the  vessel  itself,  as  the  vessel  best  adapted  for  his  purposes.  ...  I  think  a 
vessel  engaged  under  a  charter-party  ought  to  be  regarded  as  a  chattel  of  a  peculiar  value 
to  the  charterer  ;  "  De  Maltos  v,  Gibson,  28  L.  J.,  Ch.,  165  ;  498,  502,  per  Ch^m^oid, 
L.C.  The  same  reasons  may  be  said  to  apply  in  the  case  of  a  general  ship  under  ordinaiy 
circumstances,  and  for  this  reason  leave  to  tranship  and  to  substitute  another  vessel  in  a 
packet  line,  if  necessaiv  is  frequently  stipulated  for.  If  the  bargain  is,  that  the  goods  shall 
be  carried  by  a  steamship,  or  in  a  British  ship,  or  a  vessel  described  as  A  i  at  Lloyd'a^ 
this  imports  a  warranty  that  the  fact  is  so ;  Fraser  v.  The  Telegraph  Const.  Co., 
7  L.  R.,  Q.  B.,  566;  Lothian  v,  Henderson,  3  B.  &  P.,  499;  but  the  state- 
ment, A  I  at  Lloyd's,  is  only  a  warranty  at  the  time  it  is  made,  and  not  that  it  shall 
continue  so;  Routh  v.  McMillan,  33  L.  J.,  Ex.,  38;  Hurst  v,  Usbome,  25  L.  J., 
C.  P. ,  209  ;  18  C.  B.,  144.  That  the  ship  is  now  lying  in  a  certain  dock,  or  at  a  named 
wharf,  is  also  a  warranty  ;  Behn  v.  Burness,  32  L.  J.,  Q.  B.,  Ex.  Ch.,  204;  warranty 
being  here  used  as  synonymous  with  condition,  as  is  the  allegation  that  she  is  elsewhere, 
if  the  fact  being  otherwise,  the  purpose  of  the  contract  would  be  frustrated  ;  OUive  r. 
Booker,  17  L.  J.,  Ex.,  21  ;  I  Ex.,  416;  Dunech  v,  Corlett,  12  Moo.  P.  C.  C,  199; 
and  see  Nichols  v,  Tremleit,  I  Sprague,  ^61.  If  the  shipowner  accepts  the  goods  to 
be  carried  in  a  particular  way,  by  Uie  direction  of  the  shipper,  or  by  a  specified 
route,  he  is  bound  to  obey  such  direction  ;  and  if  he  attempts  to  perform  his  cootnict 
in  a  manner  different  from  his  undertaking,  he  becomes  an  insurer,  and  cannot  avail 
himself  of  the  exceptions  which  are  favourable  to  him  in  his  contract ;  Maghee  r.  The 
Camden  &  Amboy  Rl.  Co.  45  N.  Y.,  514,  522 ;  Dunseth  v.  Wade,  2  Scam.,  2S5  ; 
Hastings  v.  Pepper,  11  Pick.,  41 ;  Sleat  v,  Fagg,  5  B.  &  Aid.,  342  ;  Johnson  v.  H.  Y. 
Central  R.  Co.,  33  N.  Y.,  610. 

Where  the  contract  was  * '  all  rail,'*  a  substantial  performance,  and  so  &r  as  was  practic- 
able, was  allowed  ;  but  where  goods  were  sent  twen^  miles  by  water,  and  not  of  necessity, 
and  the  goods  were  lost,  the  carrier  was  held  liable  ;  Maghee  v.  The  Camden  ft 
Amboy  Rl.  Co. ,  tL  ;  Hand  v,  Baynes,  4  Whart.,  204 ;  Cassilly  v.  Young,  4  B.  Mon., 
265  ;  Atwood  V,  The  Reliance  Tr.  Co.,  9  Watts,  87;  Avery  v.  Merrill,  2  Cusfa.,  II. 
Where  a  b.  of  1.  contained  the  following  term, — **  Shipped  on  board  the  stcmnAip 
Hibernia  from,  &c,  with  liberty  to  call  at  any  ports,  in  or  out  of  the  route,  to  receive  and 
discharge  coals  ....  &c.,  and  to  tranship  the  goods  by  any  other  steamer,**  it  was 
decided  that  the  shipowner  thereby  contracted  to  carry  the  goods  specified  on  board  a  ship 
in  which  the  principal  motive  power  during  the  voyage  should  be  steam ;  Fraser  9.  Ttit 
Telegraph  Const.  Co.,  7  L.  R.,  Q.  B.,  565  The  contract  is  for  the  entire  disUnce,  and 
the  privilege  of  transhipment,  where  claimed  by  the  bill  of  lading  and  assented  to  by  tbe 
shipper,  does  not  justify  such  an  act  on  a  trivial  or  slight  occasion ;  Whitesides  v. 
Russell,  8  Watt  &  S.,  44 ;  Atwood  v.  The  Reliance  Tr.  Co.,  9  Watts,  87 ;  Johnson  v, 
N.  Y.  Central  R.  Co.,  1^.5  and  see  Dalzell  v.  St.  Saxon,  10  La.  Ann.,  280  (Am.)  ; 
Dunseth  v.  Wade,  2  Seam.,  285 ;  McGregor  v,  Kilgore,  6  Ohio,  358;  Wilcox  r.  Pw- 
melee,  3  Sand£,6ia  If  the  master  of  a  ship  is  compelled  to  transfer  his  cargo  to 
another  ship  to  earn  freight,  he  cannot  agree  with  the  owner  of  that  ship  for  fir^ht 
on  a  larger  tonnage  than  the  (quantity  actually  reshipped,  and  bills  of  lading  as  to 
such  lareer  quantity  would  be  mvalid  as  to  the  excess;  Gibbs  r.  Gray,  20  L.  J., 
Ex.,  286 ;  2  H.  &  N.,  22  ;  Matthews  v,  Gibbs,  30  L.  J.,  Q.  B.,  55.  Where  the  b.  of 
1.  provided  for  **  the  r.hipper*s  reconsignment option,**  it  was  held  that  this  did  not  extend 
to  a  consignee;  M'Govern  v.  Heissenbattel,  8  Bened.,  46.   A  dedaiatioainft  bfllof 
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(4,  5)  **  To  be  delivered/'  &c.    The  enumerated  perils  excepted. 

lading,  that  any  loss  hj  leakage  or  damage  must  be  claimed  for  within  thirty  days,  b 
not  a  condition  precedent  to  the  right  of  recorery ;  Westcott  v.  Faigo,  6i  N.  Y., 
349 ;  and  general  exemptions  will  not  excuse  the  shipowner's  negligence  ;  Steel  v. 
State  Line  S.  Co.,  3  App.  C,  72,  p.  87,  per  Lord  Blackburn ;  Phillips  v.  Clark,  26 
L.  T.,  C.  P.,  168 ;  2  d  B.  (N.  S).,  156 ;  Moes  v.  The  Leitk  &  Amsterdam  Sh.  Co., 

5  Macp.,  988 ;  and  see  Doolan  ifoThe  Midland  Ry.  Co.,  2  App.  C,  792 ;  D'Arc  v,  L. 

6  N.  W.  Ry.  Co.,  9  L.  R.  C.  P.,  325. 

Modem  bills  of  lading  have  become  so  voluminous  that  they  might  be  issued  in 
book  form,  l^  reason  of  the  perils  excepted  and  enumerated  at  length,  and 
the  leave  and  license  claimed  to  do  certain  acts  which  would  otherwise  amount  to  a 
deviation  or  breach  of  contract.  The  Cunard  Steam  Packet  Co.  claim  the  liberty  **^ 
tranship  the  goods  if  the  vessel  puis  backy  to  sail  with  or  without  a  pilots  and  to  tow  and 
assist  vessels  in  all  situations.  The  Antwerp  steamers  claim,  in  addition,  **tf  liberty  to 
call  at  any  port  or  ports  to  receive  and  discharge  cargo^*  and  exemption  from  Kability 
*^fir  rusty  corruption,  or  torn  wrappers.'*  The  Inman  Line  provide,  that  **  Freight  ot^ 
goods  to  order  or  for  Canada  to  he  paid  previous  to  ddiveryy  and  upon  plants,  teeas,  and 
perishable  articles  immediatefy  upon  being  landed  ;  and  also  exemption  from  losi  apart 
from  the  statutes  for  money ^  documents^  gold,  silver,  bullion,  specie,  JeweUery,  and  articles 
used  for  jewdUry,  valuable  and  precious  stones  or  metals,  paintings  and  statuary,  unless 
bills  of  lading  are  signed  therefor,  and  the  value  thereof  therein  expressed,**  In  addition  thereto^ 
the  perils  excepted  are  from  ^* collision,  fire  on  board,  in  craft  or  on  shore,  and  all  acci' 
dents,  losses,  and  damages  whatsoever  from  machinery  ^  boilers,  steam  and  steam  navigation, 
or  from  the  perils  of  the  sea  and  rivers,  of  what  nature  and  kind  soever  ;  and  also  for  all 
isccidents,  losses,  and  mischances  arising  from  the  faults,  errors,  negligences,  and  mistakes  of 
the  master  or  the  crew,  robbers,  rats,  thieves,  vermin,  barratry  of  master  and  mariners 
or  for  any  damage  to  any  mods  capable  of  being  covered  by  insurance  ;  **  vide  Taylor  v, 
L'pool  &  G.  W.  St  Co.,  9  L.  R.,  Q.  B.,  546.  Further  terms  are,  that  the  holder  of  the 
b.  of  1.  shall  not  demand  more  than  $50,  at  which  the  articles  herein  expressed  are 
valued,  unless  otherwise  herein  expressed,  or  unless  specially  insured  and  so  specified  in 
this  receipt ;  Fibel  v,  Livingstone,  64  Barb.  N.  Y.,  179 ;  Carson  v,  Harris,  4  G.  Gr.  (lo.), 
516;  and  as  to  a  special  mode  of  acceptance  or  delivery  in  guano  cargoes,  '*  cargo  to  be  placed 
in  shifs  boats  (for  shipment)  clear  of  the  surf,  and  in  the  said  boats  to  be  conveyed  on 
board  at  shipber's  risk  and  ship's  expense,**  Myers  v,  Willis,  17  C.  B.,  77.  And  as  to 
delivery,  "  the  goods  to  be  at  the  risk  of  the  owner,  shipper,  or  consignee  thereof,  as  soon  as 
delivered  from  the  tackles  of  the  steamer  at  her  port  of  destination,  and  shall  be  received  by 
the  consignee  thereof,  package  by  package,  as  so  delivered  ;  and,  if  not  taken  away  the  same 
day  by  him,  they  may,  at  the  option  of  the  steamer* s  agents,  be  sent  to  a  store,  or  be  per- 
mitted to  lay  where  landed  at  the  expense  and  risk  of  the  aforesaid  consignee,**  &c.  5  The 
Santee,  7  Blatch.  C.  C,  186.  And  again,  *'The  goods  to  be  taken  from  alongside  by 
the  consignee  immediately  tiie  vessel  is  ready  to  discharge,  or  otherwise  they  will  be 
landed  by  the  masters  and  deposited,  at  the  expense  of  the  consignee,  and  at  his  risk 
of  fire,  loss  or  injury,  in  the  warehouse  provided  for  that  purpose,  or  in  the  public 
store  ;  *  The  KatWeen  Mary,  8  Bened.,  165,  and  see  Ostrander  v.  Brown,  1$  Johns  R., 
39*42. 

These  and  various  other  exceptions,  on  which  decisions  have  been  given,  will  be 
considered ;  but  first  it  is  necessary  to  point  out  that  the  obligation  of  the  shipowner 
to  earn  freight  is  to  carry  and  deliver,  or  to  be  ready  to  deliver,  and  that  delive^  at  a 
place  short  of  the  destination,  unless  the  goods  are  there  accepted  voluntarily,  is  not  a 
good  delivery;  The  Soblomsten,  i  L.  R.,  A.  &  E.,  293;  Luke  v,  Lyde,  I  W.  Bl., 
190,  2  Burr,  882 ;  Metcalfe  v.  The  Britannia  Ironworks  Co.,  2  Q.  B.  D.,  423 ;  i  id,,  613. 
TTie  general  rules  governing  the  payment  of  freight  were  thus  laid  down  by  Dr.  Lushington 
in  The  Soblomsten  : — 

1.  If  the  vessel  is  disabled  and  at  an  intermediate  port,  the  master  is  allowed  a 
reasonable  time  within  which  to  re-ship  or  tranship  so  as  to  earn  his  freight 

2.  The  master  is  entitled  to  his  entire  freight.  If  he  is  prevented  by  the  owner  of 
cargo  from  forwarding  the  goods  from  the  intermediate  port  to  its  destination ;  Cargo 
ex  Galam,  Br.  &  L.,  167 ;  The  Nathaniel  Hooper,  3  Sumn.,  542,  554,  per  Story, 
J. ;  Hunter  v,  Prinsep,  10  feast,  378,  394. 

3.  No  freight  is  payable  if  the  owner  of  cargo,  against  his  will,  is  compelled  to 
take  the  cargo  at  an  intermediate  port ;  Hunter  v,  Prinsep,  ib,  sup. ;  Metcalfe  v. 
The  Britannia  Ironworks  Co.,  3  Q.  6.  D.,  423 ;  i  id,^  613  j  Hopper ».  Bumess,  1 C. 
P.  D.,  137 ;  Hill  t^.  Wilson,  4  C.  P.  D.,  329. 

4.  To  justify  a  claim  for/n?  rcUa  freight,  there  must  be  a  voluntary  acceptance 
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of  the  goods,  by  their  owner,  at  an  intermediate  port  in  such  a  mode  as  to  raise  t 
&ir  inference  that  the  further  carriage  of  the  goods  was  intentionally  dispensed  with ; 
Vlierboom  v.  Chapman,  8  M.  ^  W.,  238,  and  cases  cited  su/ra. 
This  statement  of  the  law  has  been  accepted  and  was  acted  on  in  Metcalfe  v,  The  Bri- 
tannia Iroaworks  Co.,  f3.  xu/.,  i  Q.  B.  D.,  613,  632,  and  was  in  great  part  the  rule  from 
the  earliest  times  ;  Roccus,  N.  81,  and  the  autliorities  cited  in  Luke  v.  I^de,  2  Burr., 
889,  per  Lord  Manstield  ;  The  Nathaniel^  Hooper,  3  Sumn.,  542  ;  Sturgis  v,  Gairdncr, 
2  Brev.,  233  (Am.).  The  delivery  and  payment  of  freight  are  concurrent  acts,  and 
the  master  is  not  bound  to  deliver  the  cargo  unless  the  consignee  is  ready  and 
willing  at  the  fame  time  to  pay  freight ;  Black  v.  Rose,  2  Moo.  P.  C.  C.  (N.  S.),  277; 
Paynter  v,  James,  2  L.  R.,  C.  P.,  y^S  ;  Duthie  v,  Hilton,  4  ut.,  138  ;  Laner.  Penmmao, 
4  Mass.,  91 ;  Palmer  v.  Lorillard,  16  Johns,  348  ;  Ceitain  Logs  of  Mahogany,  2  Sumn., 
589 ;  Moeller  v.  Young,  5  E.  &  B.,  755  ;  but  it  would  be  otherwise  if  the  bargain  were 
not  to  deliver  on,  but  afirr,  payment  of  freight ;  Foster  v,  Colby,  28  L.  J.,  Ex.,  81 ;  3 
H.  &  N.,  705  :  the  shipowner  is  bound  to  deliver  at  all  events ;  Goldey  v.  Maiming,  3 
Wib.,  429,  2  W.  Bl.,  916.  As  to  what  amounts  to  a  sufficient  delivery  by  the  carrier,  the 
same  rule  applies  as  on  delivery  to  him — that  there  can  be  no  complete  delivery  of  goods 
until  they  are  placed  within  the  dominion  and  control  of  the  person  who  is  to  receive  tbem ; 
Mcyerstein  v.  Barber,  2  L.  R.,  C  P.,  50^  per  WiUes,  J.,  &  p.  507,  anit ;  but  see  NdMn 
V.  Dahl.,  12  Ch.  D.,  568 ;  The  Cargo  ex  Argos,  5  L.  R.,  P.  C.,  134,  3  i/.,  A.  &  E., 
568.  The  manner  of  delivering,  and  the  consequent  end  of  the  carrier  s  responsibihty, 
must  depend  on  the  fricUities  of  the  port,  on  the  custom  ofparticubr  places,  and  the 
usage  of  particular  trades;  GatlifTe  v.  Bourne,  4  Bing.  N.  C,  314;  Petrocochino  r. 
Bott,  9  L.  R.,  C.  P.,  355;  Steam  Ship  Co.  **Norden"  v,  Dempsey,  I  C.  P.  D., 
654 ;  Palmer  v.  2^rifi,  37  L.  T.  (N.  S.),  790,  &  p.  507,  an/t. 

By  charter-party  the  owner  of  a  ship  agreed  to  deliver  a  cargo  of  deal  timber  on  being 
paid  freight  The  vessel  was  to  proceed  to  Soderhamm,  there  loid,  and,  being  loaded, 
"  proceed  to  London,  Surrey  Commercial  Docks,  or  so  near  thereunto  as  she  may  safely 
get,  and  be  always  afloat.**  The  charter-party  contained  the  following,  among  other 
clauses : — ''The  careo  to  be  supplied  to  the  steamer  as  fast  as  she  can  tsdce  the  same  on 
board,  Sundays  and  legal  holidays  excepted,  and  to  be  received  at  port  of  discharge  as 
fast  as  steamer  can  deliver,  as  above  ;  and  ten  days  on  demurrage  over  and  above  the 
layir^  days  at  £yo  per  day,  payable  day  by  day.'* 

"The  cargo  to  be  brought  to,  and  taken  from,  alongside  the  ship  at  merchant's  risk 
aud  expense?* 

'*  If  ordered  to  London,  the  steamer  to  discharge  in  one  of  the  docks  in  the  river 
Thames,  the  freighter  to  pay  two-thirds  of  the  dues.'* 

The  vessel  arrived  with  her  cargo  for  delivery  in  the  Thames  on  the  4th  of  August, 
1877,  and  on  the  same  day  proceeded  to  the  gate  of  the  Surrey  Commerdal  Docks. 
When  brought  to  the  entrance  of  the  above  docks  the  agent  of  the  Dock  Company  re- 
fused the  ship  admittance.  The  charterer  had  been  previously  apprised  that  the  dodcs 
were  full,  that  the  dock  authorities  would  not  assign  the  vessel  a  berth,  and  that  there  vis 
no  probability  of  there  being  any  room  for  her  for  a  considerable  time,  perhaps  for  some 
months.  The  ship,  having  been  refused  admission,  was  taken  to  the  Deptford  Baojs,  in 
the  port  of  London,  which  was  the  nearest  place  at  which  she  could  safely  lie  moored. 
The  shipowner  applied  to  the  charterer  to  name  another  dock  for  the  discharge  of  the 
cargo,  but  he  refused,  for  valid  business  reasons  of  his  own,  to  make  any  arrangement  to 
discharge  the  cargo,  except  in  the  agreed  dock.  The  shipowners  provided  listen  aod 
discharged  the  cargo  into  them,  the  lighters  delivering  it  in  the  Commercial  Docks.  The 
timber  was  not  completely  landed  on  the  Dock  Wharf  till  the  28th  of  Oct.,  1877,  bat  the 
ship  had  discharged  on  the  31st  of  August.  The  shipowners  claimed  for  ten  days*  de- 
murrage, and  damages  for  detention  during  the  time  occupied  in  the  discharge  of  the  carga 
The  M.  of  the  Rolls  decided  against  the  claim.  The  shipowner  ap^aled,  and  the 
judges  of  the  Court  of  Appeal  delivered  very  elaborate  judgments,  reversing  the  decisioo 
from  below,  from  which  the  following  conclusions  may  perhaps  be  drawn  : — 

1st.  That  inasmuch  as  the  chartered  voyage  of  a  ship  is  not  necessarily  identical  with 
the  carrying  voyage  (as  there  may  be  a  voyage  to  the  place  of  loading  in  ballast,  indnded 
in  the  agreement  of  the  charter-party),  that  it  is  a  condition  precedent  to  the  ship  being 
placed  at  the  disposition  of  the  charterer  to  load,  at  the  commencement  of  the  carrying 
voyage,  that  the  ship  shall  be  at  the  place,  port,  dock,  or  quay  named  in  the  charter-party, 
for  loading,  and  shall  be  ready  to  load.  2nd.  That  notice  must  be  given  to  the  charterer 
that  the  ship  is  ready  to  load,  and  that  if  the  loading-place  agreed  is  of  a  limited  descrip* 
tion,  as  a  quay  or  particular  berth,  this  notice  cannot  be  given  until  the  ship  is  at  thedesf- 
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nated  place,  but  that  it  would  be  otherwise  if  only  a  port  or  dock  is  named.  3rd.  That  ''  if 
there  be  no  undertaking  that  the  charterer  will  load  the  ship  at  all  events  within  a  specified 
time,  he  will  be  bound  to  use  reasonable  diligence  to  do  his  part  towards  the  loading, 
according  to  the  terms  or  meaning  of  the  charter-party ;  that  is  to  say,  with  dl  possible 
despatch  or  with  usual  despatch,  or  with  the  customary  despatch  of  the  port,  or  within  a 
reasonable  time  ** ;  Ford  v,  Cotesworth,  4  L.  R.,  Q.  B.,  127, 5  i</.,  544;  Fowler  r.  Knoop, 
4  Q.  B.  D.,  299 ;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443.  4th.  That  where  a  port  is 
named  in  the  charter-party  as  the  port  to  which  the  vessel  is  to  proceed,  the  lay  days  do 
not  commence  upon  the  arrival  of  the  vessel  in  the  port,  but  upon  her  arrival  at  the 
usual  place  of  loading  in  the  port ;  not  the  actual  berth  at  which  sne  loads,  but  the  dodc 
or  roadstead  where  loading  usually  takes  place.  5th.  That  where  lay  da3rs  are  allowed, 
they  b^n  to  run  when  the  ship  is  in  the  place  named  in  the  charter-partv  as  that  whence 
the  carrying  vojrage  is  to  begin,  or  where  that  voyage  is  to  end,  and  that  they  do  not 
begin  until  then ;  in  other  words,  that  the  reciprocal  commencement  of  the  liability  of 
the  charterer  and  shipowner  respectively,  either  as  to  loading  or  discha^ing  the  ship,  do 
not  commence  until  tne  ship  is  m  the  place  named  as  that  whence  the  carrying  voyage  is 
to  begin,  or  where  the  carrying  voyage  is  to  end.  6th.  That  where  the  alternative  or 
qualifying  term  is  added,  in  limitation  of  the  positive  obligation  to  proceed  to  a  place 
named,  viz.,  '*as  near  thereto  as  the  ship  may  safely  get,*'  this  term  means,  in  the  opinion 
of  Brett,  L.J.,  not  if  the  ship  cannot  safely  get  to  the  place  primarily  named,  but  that  if  the 
ship  cannot  get  at  all  (at  tlie  time  or  within  a  reasonable  time)  to  the  place  primarily 
named.  If  there  is  a  disability  as  to  the  place  or  destination  to  be  primarily  reached,  and 
the  vessel  could  not  reach  it,  except  within  a  time  which,  in  business  and  under  all  Uie 
circumstances,  would  be  wholly  unreasonable,[the  lay  days  begin  when  the  shipowner  has 
brought  his  ship  to  a  place  so  near  to  the  primary  place  of  destination  as  the  ship  can 
be  brought  with  safety  to  the  ship  and  cargo,  and  so  as  to  be  ready,  so  far  as  the  ship  is 
concerned,  to  deliver  there.  7th.  That  the  alternative  place  of  discharge  suggested  by 
the  words  **  as  near  thereto,  &c.,*'is  in  ease  of  the  shipowner,  and  that  where  the  primary 
place  named  is  inaccessible,  and  the  ship  is  ready  to  discharge  her  cargo,  and  has 
arrived  at  the  alternative  place  of  discharge  allowed  by  the  charter-party,  the  charterer  is 
liable  for  any  delay  in  accepting  delivery  of  the  cargo.  8th.  That  where  access  to  the 
primary  place  of  discharge  is  prevented  by  one  of  the  ordinary  risks  of  navigation,  as  the 
tide  (Parker  V.  Winlo,  7  E.  &  B.,  942;  Bastifell  v.  Lloyd,  I  H.  &  C,  388),  or  the 
obstruction  is  of  a  temporary  or  transient  character,  the  loss  is  that  of  the  shipowner,  as 
being  one  of  the  usual  accidents  of  navigation,  or  a  risk  undertaken  by  the  ship  ;  Nelson 
V,  Dahl,  12  Ch.  D.,  wS,  /^Cotton,  L.J.  ;  sed  qucsre  Daviest'.  M*Veagh,  4EX.  D.,  265. 
9th.  That  where  a  charterer  expressly  agrees  to  provide  a  loading  or  unloading  berth  in 
a  private  dock,  or  at  a  particular  place,  that  he  impliedly  warrants  all  reasonable  and 
proper  means  of  access  for  the  loading  or  unloading  respectively  ;  but  that  the  ship  would 
not  be  considered  prevented  or  improperly  hindered  in  its  performance  of  the  contract 
where  the  delay  or  obstruction  is  temporary  or  casual,  but  that  if  it  would  be  likely  to 
exist  for  weeks  or  months  it  would  be  otherwise ;  and  in  conformity  with  this  opinion, 
see  Higgins  v.  The  U.  S.  St.  S.Co.,  3  Bl.,  282,1284 ;  Brittan  v,  Bamaby,  21  How,  527. 
For  these  among  other  reasons,  the  Court  of  Appeal  reversed  the  decision,  and  decided 
that  the  shipowner  was  entitled  to  demurrage  and  damages  for  detention,  as  the  obstruc- 
tion to  the  unloading  was  in  its  nature  permanent,  and  other  than  an  accident  of  naviga- 
tion ;  Nelson  v,  Dahl,  12  Ch,  D.,  568.  Upon  a  similar  provision,  that  the  vessel  which 
was  loaded  at  Bombay  *'  should  proceed  thence  to  a  safe  port  in  the  United  Kingdom,  or 
on  the  Continent,  between  Havre  and  Hamburg,  or  so  near  thereunto  as  she  might  safely 
get,  being  always  afloat,"  ....  and  it  was  also  agreed  '*that  the  cargo  was  to  be 
brought  and  taken  from  alongside  at  the  risk  and  expense  of  the  charterers,  and  to  be 
discharged  without  delay,  according  to  the  custom  of  the  port,  the  vessel  to  discharge  in 
any  dock  the  charterers  might  appoint,  she  being  always  afloat,'*  on  the  evidence  a  special 
jury  considered  that  the  shipowner  was  entitled  to  the  cost  of  lighterage  (the  vessel  being 
ordered  to  Amsterdam)  from  Nieuwe  Diep  to  Amsterdam.  The  vessel,  on  account  of  its 
draught,  could  not  with  safety,  it  was  considered,  proceed  at  the  time  of  year  beyond 
Nieuwe  Diep,  and,  therefore,  that  it  was  not  incumbent  on  the  masier  under  the  circum- 
stances to  proceed  to  Hamburg ;  Morgan  v,  Finlay,  Dec.,  1879,  see  Addenda  ;  Tapscott 
V.  Balfour,  8  L.  R.,  C.  P.,  46. 

"To  BE  DELIVERED,"  &c. — It  has  been  held  that  a  mere  landing  at  a  whan, 
unless  due  and  reasonable  notice  is  given  to  the  consignee  so  as  to  afford  him 
sufficient  opportunity  to  take  possession  of  and  store  the  goods,  is  not  a  suffi- 
cient delivery.  The  carrier  was  held  liable  for  the  consequences  of  a  storm 
which  ensueo,  and  which  caused  damage  to  the  goods  after  landing,  and  that  as 
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the  consequences  of  the  storm  might  have  been  guarded  against,  it  was  not  an  **  act  of 
God,"  or  the  result  of  an  inevitable  accident  or  ins  major;  Dibble  v.  Moigan,  I  Wood 
C.  C,  406 ;  1,265  Vitrified  Pipes,  &c.,  14  BIatch.,474  ;  Richardson  v,  Howard,  23  How., 
39 ;  The  Eddy,  5  Wall.,  495 ;  and  see,  contra^  The  Santee,  7  Blatch.  186,  aff.  2  Bcned., 
519.  This  case  (Dibble  v.  Morgan)  further  decides  that  there  is  no  good  delivery  wiAout 
the  opportunity  to  inspect  and  remove  the  goods.  But  where  notice  was  given  to  the  con- 
signee, who  neglectea  to  send  sufficient  drays  to  remove  the  goods,  and  the  goods  were 
exposed  to  and  injured  by  the  rain,  it  was  held  that  there  was  a  goiod  delivery ;  Ellsworth 
r.  The  Barque  Wild  Hunter,  2  Wood.  C.  C,  315  (1876).  The  word  •* deliver"  involves 
the  obligation  of  a  delivery  in  fact.  What  act  will  amount  to  such  delivery  is  a  question 
of  evidence  and  intention.  Inasmuch  as  the  right  to  stop  in  transitu  of^en  is  determined 
t^  a  delivery  in  fact,  as  establishing  the  intention  to  deliver,  the  moment  of  delivery  by 
the  shipper,  as  of  delivery  to  him,  becomes  often  a  point  of  nicety  and  Ic^  difficnlty. 
Ordmarilv  the  delivery  of  goods  to  an  agent  of  the  consignee  or  a  vendee,  who  is  to  keep 
them  till  he  receives  further  orders  from  the  vendee,  puts  an  end  to  the  iransiius  ;  Dixon  r. 
Baldwen,  5  East,  1 75 ;  but  this  rule  is  not  inflexible.  If  the  consignee  use  the  place  of  delivery 
or  the  warehouse  of  the  carrier  as  his  own, 'it  msy  be  the  place  of  final  delivery ;  Richardson 
V.  Goss,  3  B.  &  P.,  127 ;  Rowe  v.  Pickford,  8  Taunt.,  83 ;  and  generally  any  ddivery, 
either  actual  or  constructive,  into  the  dominion  of  the  consignee,  and  any  exercise  by  him 
of  acts  of  ownership  over  the  goods,  is  sufficient.  What  partial  delivery  may  l>e  considered 
proof  of  an  intention  to  wholly  deliver,  was  considered  at  length  in  Tanner  v,  ScoveU, 
14  M.  &  W.,  28  5  Shepherd  v,  Harrison,  38  L.  J.,  Q.  B.,  105.  Whether  sampling  will 
amount  to  constructive  possession,  when  done  witn  or  without  the  intention  to  take  posses- 
sion, was  discussed  in  Whitehead  v,  Anderson,  9  M.  &W.,  5 18 ;  part  delivery  may  or  may  not 
-terminate  the  lien.  If  the  intention  has  been  to  deliver  part  as  part-delivery  of  the  wnole, 
and  not  to  divide  the  property,  the  lien  is  lost ;  everjrthing  necessary  to  transfer  the 
property  has  happened,  and  nothing  remains  to  be  done;  Bemal  r.  Pym,  i  Gale, 
17;  Stephenson  v.  Hart,  4  Bing.,  476  ;  Syeds  v.  Hay,  4  T.  R.,  260;  Gatliffe  v. 
Bourne,  4  Bing.  N.  C,  314.  In  the  former  of  these  two  last  cited  cases  the 
master  transferred  goods  to  a  wharfinger  under  the  impression  that  the  wharfinger 
had  a  lien  on  them  for  dues,  this  being  with  the  intention  to  exclude  the  lavmil 
dominion  of  the  owner  of  the  goods,  and  against  his  express  direction,  was  held  a  con- 
version :  in  the  second,  the  goods  were  landed  on  a  wnarf  at  the  port  of  London,  and 
afler  landing  were  destroyed  by  fire ;  the  engagement  alleged  by  the  defendant  was 
to  deliver  at  the  port  of  London  only,  to  the  plaintiff  or  his  assigns.  It  was  held  that  any 
delivery  under  a  bUl  of  lading  must  be  according  to  its  terms  ;  that,  apart  from  the  express 
terms,  it  must  be  a  delivery  according  to  the  practice  and  custom  usually  observed  in  the 
port  or  place  of  delivery.  An  engagement  to  deliver  to  the  plaintiff  or  his  assigns,  must 
afford  him  or  them  a  reasonable  time  or  opportunity  to  receive.  It  is  not  sufficient  to  say 
that  they  were  not  ready  to  receive  the  goods  at  the  time  they  were  landed  ;  or  that  the 
goods  were  landed  at  a  fit  and  proper  place  where  goods  were  accustomed  to  be  landed. 
Reasonable  time  must  elapse  for  the  consi^ee  to  take  possession.  But  the  consignee 
named  in  the  b.  of  1.  must  take  delivery  within  a  reasonable  time  ;  Fowler  [v,  Knoop, 
47  L.  J.,  Q.  B.,  473,  4  Q.  B.  D.,  299.  If  the  obli^tion  was  to  deliver  at  the  consignee's 
.place  of  business,  that  would  be  binding ;  Gatliffe  v.  Bourne,  i6.,  11  CI.  &  FiiL ,  45. 
If  there  were  no  engragcment  save  as  a  common  carrier,  the  sidpowner  would  be 
liable  until  the  goods  were  placed  in  the  dominion  of  the  consignee  ;  Ostrander  v. 
Brown,  15  Johns.  R.,  42  ;  M* Andrew  v.  Whitlock.  52  N.  Y.,  40  5  Collins  v.  Bums,  63 
N.  Y.,  I,  and  cases  there  cited.  But  where  cattle  were  delivered  to  the  consignee's 
servant,  but  he  could  not  remove  them,  as  it  was  Sunday,  and  they  were  placed 
in  pens,  the  carrier*s  servants  assisting,  and  they  afterwards  sustained  injury,  it  was 
held  by  the  majority  of  the  court  that  there  had  been  a  good  delivery.  Martin,  B., 
diss. ,  thought  that  there  had  neither  been  an  actual  nor  a  constructive  delivery,  as  the 
cattle  did  not  arrive  till  after  ten  o'clock,  after  which  time  they  could  not  be  lawfully 
removed  until  midnight ;  and  that  the  responsibility  of  the  carrier,  as  such,  did  not 
terminate  until  the  owner  or  consignee,  by  watchfulness,  had  or  might  have  had  an 
opportunity  to  remove  his  property  ;  Redfield  on  the  Law  of  Railways,  vol.  2,  p.  50; 
Shepherd  v.  The  Bristol  &  Exeter  Ry. ,  3  L.  R.,  Ex.,  189, 196  ;  Hyde  v.  Trent  &  Mersey 
Navig.  Co.,  5  T.  R.,  389;  Winslow  v.  Vermont  Railway  Co.,  42  Vt.,  700;  The 
Katileen  Mary,  8  Bened.,  165  ;  Western  Transport  Co.  v,  Hoyt,  60  N.  Y.,  230. 

**To  BE  DELIVERED,"  &c. — As  to  what  amounts  to  a  constructive  delivery  in  cases 
where  actual  or  physical  delivery  is  impracticable  or  impossible  from  the  amount  and 
nature  of  the  property,  as  by  entries  in  warehouse  books  or  by  the  acceptance  of  the 
wharfinger  or  chief  warehouse-keeper,  see  Young  v.  Lambert,  3  L.  R,,  P.  C,  142 
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(4>  5)  "  To  be  delivered."   The  act  of  God,  &c.,  always  excepted, 

Fraser  v.  Witt,  7  L.  R.,  Ea.,  64  ;  Bradshaw  v,  Ir.  N.  W.  R,  Co.,  7  Ir.  R.  C.  L.,  252 ; 
Meyeistein  r.  Barber,  2  L.  R.,  C.  P.,  38,  45,  661 ;  4  L.  R.,  H.  of  L.,  317.  Deliveiyneed 
not  be  an  actual  manual  delivery ;  it  is  sufficient  if  there  are  any  of  those  acts  or  circum- 
stances which  in  contemplation  of  law  are  sufficient  to  pass  possession  of  the  property ; 
Young  «>.  Lambert,  ib.^  149 ;  Reeves  v.  Capper,  5  Bine.  N.  C,  136.  Where  the  consignee 
is  bound  by  the  terms  of  the  bill  of  lading  to  receive  the  goods  at  the  ship's  side,  ana  the 
master  has  power,  if  he  does  not,  to  unload  and  warehouse  them, — a  not  uncommon  term, 
— the  master,  even  if  he  has  commenced  unloading,  cannot  refuse  to  deliver  the  remainder 
to  the  consignee,  if  requested.  Directly  the  consignee  is  ready  under  this  arrangement,  he 
is  entitled  to  receive,  unless  his  previous  de&ult  would  prejudice  the  delivery  of  the  re- 
mainder 5  Wilson  V.  L.  &  Italian  &  Adriatic  St.  Navig.  Co.,  1  L.  R.,  C.  P.,  61 ;  and  see 
Palmer  v,  25arifi,  37  L.  T.  (N.  S.),  790 ;  The  Thames,  i4WaU.,98.  If  the  master  is  ready  to 
deliver  at  the  proper  place  of  discharge,  the  lay  days  begin  to  run  ;  Straker  v,  Kidd,  3 
Q.  B.  D.j  223  ;  Nelson  v.  Dahl,  12  Ch.  D.  568.  The  M.  S.  Act,  1862,  provides  for  delivery 
l^the  shipowner  where  the  owner  of  the  goods  or  consignee  makes  default,  containing 
various  sections  enabling  the  shipowner  to  unload  goods  from  foreign  countries,  to  be  de- 
livered in  ports  of  the  United  Kmgdom,  after  the  lapse  of  a  certain  time,  where  the  bills  of 
lading  contain  no  agreement  on  the  point ;  25  &  26  Vic,  c.  63,  ss.  67  to  78  inclusive ;  see 
The  Energie,  6  L.  R.,  P.  C,  Ji6 ;  Beresford  v,  Montgomerie,  34  L.  J.,  C.  P.,  41  ;  17 
C.  B.  (N.  S.),  379.  Where  the  bills  of  lading  engage  and  bind  the  consignee  to  pay  freight, 
nothing  short  of^a  plea  of  payment  or  of  exoneration  and  discharge  would,  it  is  appre- 
hended excuse;  Hobson  v,  Cowley,  27  L.  J.,  Ex.,  205  ;  King  v.  Gillett,  7  M.  &  W.,  5 J  j 
10  L.  J.,  Ex.,  164.  How  far  he  may  get  rid  of  his  liability  by  the  acquiescence  of  the 
master,  as  agent  for  the  owner,  accepting  a  new  contract,  was  described  in  Lewis  v,  M'Kee, 
4  L.  R.,  Ex.,  58  (Ex.  Ch.).  See  further,  as  to  delivery,  Anal.  Ch.-pty.,  p.  435  «^  j^.,  ante. 
As  has  been  already  pointed  out,  the  law  excepts  the  act  of  God  and  tne  kin^s  enemies, 
without  stipulation  on  the  carrier's  part.  The  exception  of  fire  was  usuallv  added  to  the 
bills  of  ladmg ,  and  exemptions  were  claimed  for  negligence  of  master  and  crew ;  Ellis  v. 
Turner,  8  T.  R.,  531.  But  this  did  not  exonerate  the  shipowner  from  loss  of  goods  caused 
by  a  seizure  by  revenue  officers  for  a  supposed  violation  of  the  excise  laws  ;  Gosling  v* 
Higgins,  I  Cfamp.,  451.  The  definition  assigned  by  Mr.  Justice  Story  to  the  express 
exemption  of  **  the  perils  of  the  seas,"  beyond  the  exceptions  implied  by  the  common 
law  m  favour  of  the  carrier,  was  as  follows: — "The  phrase  'dangers  of  the  seas,' 
whether  understood  in  its  most  limited  sense  as  importing  only  a  loss  by  the  natural 
accidents  peculiar  to  that  element,  or  whether  understood  m  its  more  extended 
sense  as  including  inevitable  accidents  upon  that  element,  must  still  in  either  case 
be  clearly  understood  to  include  only  such  losses  as  are  of  an  extraordinary  nature, 
or  arise  from  some  irrisistible  force,  or  some  overwhelming   power  which  cannot  be 

fmrded  against  by  the  ordinary  exertions  of  human  skill  and  prudence  ;*'  The  Schooner 
eeside,  2  Sumn.,  J67,  571.  Where  the  words  employed  and  excepted  were,  "the 
dangers  of  the  seas"  only,  it  was  decided,  in  a  case  in  the  Privy  Council,  that  these 
words  must  be  accepted  in  Uie  sense  in  which  they  are  used  in  policies  of  insurance,  and 
as  not  including  remote  or  distinct  causes,  but  those  only  whicn  are  proximately  and  im- 
mediately the  cause  of  the  loss;  The  Freedom,  3  L.  R.,  P.  C,  594.  But  this  decision 
has  been  dissented  from ;  The  Chasca,  4  L.  R.,  A.  &  E.,  446 ;  and  see  Kopitoff  c  Wilson, 
1  Q.  B.  D.,  377 ;  Cohn  v,  Davidson,  2  Q.  B.  D.,  455 ;  Steel  v.  State  Line  St.  S.  Co.,  3 
App.  C,  72  ;  Nugent  v.  Smith,  i  C.  P.  D.,  19,  423.  Where  the  contract  is  to  cany, 
**  the  perils  of  the  seas,  breakage,  and  leakage  excepted,*' there  still  remains  the  duty, 
Aat  the  owner  and  his  servants  shall  use  due  care  and  skill  about  carrying  the  goods, 
and  shall  not  be  negligent;  Lloyd  v^  Gen.  Iron  Screw  Collier  Co.,  3  H.  &  C,  284; 
33  L.  J.,  Ex.,  269;  Gnll  V,  Gen.  Iron  Screw  Colliery  Co.,  i  L.  R.,  C.  P.,  600;  3 
L  R.,  C.  P.,  476;  Dudgeon  v.  Pembroke,  2  App.  C,  284;  I  Q.  B.  D.,  96  ;  Phillips  v. 
Clark,  26  L.  t.,  C.  P.,  768 ;  2  C.  B.  (N.  S.),  156 ;  Moes  v.  The  Leith  &  Amsterdam 
Ship.  Co.,  5  Macph.,  988;  39  Sc.  Jur.,  546;  Steel  v.  State  Line  Co.,  3  App.,  72, 
87,  per  Ld.  Blackburn ;  Doolan  v.  The  Midland  Ry.  Co.,  2  App.  C,  792 ;  Hayn  v, 
CulUford,  47  L.  J»  C.  P.,  755 ;   3  C.  P.  D.,  ^\o. 

The  undertaking  of  the  shipowner  to  deliver  on  payment  of  freight  contemplates  an 
ability  to  perform  the  contract,  without  hindrance  or  impediment,  save  those  which 
are  expressly  or  impliedly  excepted.  But  there  are,  or  may  be,  many  disturbing  causes 
beyond  those  which  have  been  foreseen  or  calculated  upon.  Lord  Stowell  complained,  in 
more  than  one  case,  that  contracts  of  affireightment  were  drawn  in  time  of  war  as  if  capture 
and  calamity  were  unknown.  Attention  has  been  already  drawn  (at  p.  330,  353,  ante)  to  the 
possible  dutj  winch  may  devolve'on  the  master  in  the  presence  of  an  unprovided  necessity, 
when  the  ship  becomes  a  wreck,  or  so  seriously  injured  as  to  be  incapable  of  any  but  an 
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(5)  "  To  be  delivered."    The  act  of  God,  &c.,  always  excepted, 

injudicious  reparation.     Other  alternatives  of  misfortune  or  hindrance  not  less  imminent 

J)resent  themselves  ;  and  the  question  occurs,  What  is  the  duty  of  the  master  when  per- 
brmance  of  his  contract  becomes  from  some  sufficient  reason  impossible,  and  when  he 
cannot  deliver  in  fulfilment  of  his  obligation  in  such  a  manner  as  to  entitle  himself  to 
freight  ? 

In  the  first  place,  then,  the  law  presumes  that  the  freighter  will  observe  his  natural  and 
ordinary  l^;al  obligation,  and,  apart  from  the  statutory  obligations  in  that  respect,  ship  no 
unaccustomed,  dangerous,  or  prohibited  goods ;  The  Adams,  Ed.  Ad.,  289 ;  Roccus,  N. 
85;  Dig.,  19,  2,  61,  I  ;  French  Ordon.,  liv.  3,  t.  3,  art.  9;  4  Pardess.,  364;  Code  dc 
Com.,  art.  294;  German  Code,  art.  $64,  565;  Abb.  on  Ship.,  iith  ed.,  p.  359;  Brass 
V,  Maitland,  26  L.  J.,  Q.  B.,  49 ;  6  E.  &  B.,  470 ;  Hutchinson  v.  Guion,  2i8  L.  J.,  C.  P., 
63 ;  Tarrant  v.  Barnes,  ii  C.  B.  (N.  S.),  553  ;  see  Alston  v,  Herring,Ii  Ex.,  822.   Also 
that  he  will  not  embark  the  vessel  in  any  trade  which  Is  illegal  by  the  laws  of  his  own  country, 
or  which  is  opposed  to  its  mimicipal  enactments ;  Muller  v.  Gemon,  3  Taunt.,  394 ;  Blanck 
V,  Solly,  8  Taunt.,  89 ;  or  which  is  against  the  law  of  nations  ;  The  Julia,  i  GalUs,  594  ; 
The  Hiram,  8  Cranch,  444 ;  The  Aurora,  id,,  203 ;   The  Ariadne,  2  Wheat.,  143 ;  The 
Langdon  Cheves,  4  td,^  103  ;  Craig z/.  U.  S.  Ins.  Co.,  Pet.  C.  C,  410.    And  in  Hiis  latter 
event  it  lies  on  the  defendant  to  show  that  the  laws  of  his  own  countiy  would  in  sudi 
case  hold  him  excused  ;  The  Fortuna,  i  Dods.,  81 ;  The  Donna  Marianna,  //.,  91 ;  The 
Diana,  /i/.,  95.     But  the  tribunals  of  one  country  do  not  ordinarily  take  cognisance  of  the 
municipal  r^ulations  of  another;  Holman  z^.  Johnson,  i  Cowp.,  341  ;  Biggs  z/.  Lawrence, 
3  T.  R.,  454 ;  Planche  v,  Fletcher,  i  Doug.,  2}  I ;  Pellecat  zf,  Angell,  2  Cr.  M.  &  R., 
311;    La  Jeune  Eu^^^nie,  2  Mason,  409;    Richardson  v,  Maine,   F.   O.   M.  Ins.,  6 
Mass.,  102      Assummg  that  these  conditions  are  all  complied  with,  it  may  happen 
that  before  the  voyage  has  been  commenced  the  adventure  in  contemplation  may  be 
rendered  impossible.  The  vessel  may  be  lost  in  dock,  by  foundering  or  being  burnt,  or  may 
be  condemned  as  being  unseaworthy,  or,  if  lying  in  a  roadstead,  may  be  blown  out  to  sea, 
and  there  captured  by  an  enemy  in  time  of  war,  or  by  pirates,  or  it  may  be  seized  and 
condemned  as  lawful  prize,  or  it  may  be  condemned  as  being  unseaworthy ;  TuUy  v. 
Howling,  2  Q.  K  D.,  182;  German  Code,  art  444,  630.    In  such  cases  no  cargo  ^ing 
laden  on  board,  by  the  maritime  ordinances  no  freight  was  due  ;  Monumenta  Juridica,  vol. 
3,  pp-  589,  691  (The  Customs  of  the  Sea).    Another  ship  might  be  hired,  and  the  master 
was  subject  to  the  costs  if  he  improperly  refused  to  load.   If  the  ship  is  freighted,  and  the  ship 
is  hindered  from  sailing  by  any  fault  of  the  master  or  of  the  lord  (the  territorial  lord,  or 
ruler  of  the  province,  presumedly),  the  merchant  may  abandon  his  affreightment  without 
making  amends,  and,  if  he  is  unable  to  find  another  ship,  the  master  ought  to  make  him 
amends;  Monument.  Jurid.,  vol.  I,  pp.  121,   123.    And  with  these  the  German  Code 
agrees,  and  that  no  freip^ht  is  in  such  case  due ;  Germ.  Code,  art  630 ;  and  neither  party 
is  compelled  to  indemmfy  the  other ;  /d.    If  the  ship  was  laden,  the  merchant  could  not 
demand  the  delivery  of  his  goods,  if  it  had  put  out  to  sea  and  been  driven  back,  or  had  set 
sail  and  proceeded  out  of  sight  of  land,  without  payment  of  full  freight ;  Monumenta 
Juridica,  vol  4,  369,  527.   And  in  every  case  where  the  goods  were  delivered,  the  master 
was  entitled  to  his  fireight,  /</.,  vol.  4,  337;  and  also  on  goods  cast  overboard.  Id,, 
vol.  I,  125 ;  vol.  4,  293  ;  Id,  /^.,  339;  see  Price  v.  Hartshorn,  44N.  Y.  R.,  94;  but  not 
on  goods  sold  for  the  ship's  necessities,  if  the  ship  were  afterwards  lost,  but  otherwise,  if 
the  ship  were  saved,  freight  was  due ;  Id.,  vol.  4,  284 ;  and  to  freight  on  goods  saved  from 
wreck,  even  if  they  could  not  be  re-shipped.  Id.,  vol  4,  337  ;  but  not  if  there  was  a  total 
loss  of  the  cargo;  Id.,  vol  3  (Customs  of  the  Sea),  271.    But  it  must  be  confessed  these 
ordinances  are  too  vague  to  be  of  authority  in  cases  of  minute  and  precise  importance,  or 
except  as  presenting  certain  general  principles  of  the  right, of  the  master  to  demand  freight. 
By  the  Code  de  Commerce,  freight  is  due  for  goods  which  have  been  sold  under  the 
pressure  of  necessity  for  supplies  for  the  vessel,  and  for  those  which  have  been  wrecked  or 
sea-damaged  and  have  been  carried  on  and  delivered ;  Code  de  Com.,  s.  298.     But  no 
freight  is  due  if  the  goods  are  captured  by  pirates,  or  are  wholly  lost  by  wreck  or  capture ; 
Id. ,  s.  302.     With  this  the  N.  German  Code  in  part  agrees,  as  it  decrees  that  no  freight 
is  due  for  goods   ''lost  by  any  accident;"  art  618.     But  if  vessels  filled  with  liquid 
have  leaked  to  such  an  extent  that  they  have  become  either  altogether,  or  for  the  most  part, 
empty,  they  may  be  left  to  the  shipowner  in  payment  of  the  freight  and  of  his  other  claims ; 
Id,,  ait  617 ;  a  right  which  does  not  apparently  exist  in  France ;  Code  de  Com,  s.  305. 
And  the  German  Code  still  further  seems  to  accord  with  the  ancient  sea  laws ;  for,  m 
every  case  where  the  consignee  takes  delivery  of  the  goods,  freight  becomes  due ;  and  if 
the  port  of  destination  is  not  reached,  the  place  where  the  vojrage  ends,  or  if  the  vessel 
is  wholly  lost  and  cannot  be  repaired,  then  the  place  where  the  consignee  receives  the 
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;oodsy  or  where  they  are  delivered  in  safety,  is  substituted  for  the  port  of  delivery,  and 
reight  becomes  due,  as  by  taking  delivery  of  the  goods  the  consignee  becomes  liable  to 
pay  the  freight  and  all  other  charges  in  conformity  with  the  contract  of  affreightment  or 
the  bill  of  lading;  N.  G.  Code,  arts.  612,  615,  583. 

By  the  EngUsh  law,  />ro  raid  or  distance  freight  is  not  due  unless  the  consignee 
voluntarily  accepts  the  goods  at  a  port  short  of  the  place  of  destination  ;  and  on  this  point 
the  English  and  American  authorities,  if  not  precisely  coincident,  generally  concur; 
Metcalfe  v.  The  Britannia  Ironworks  Co.,  2  Q.  B.  D.,  423;  i  id,^  613;  Hopper  v. 
Bumess,  i  C.  P.  D.,  137,  and  cases  cited,  p.  519,  ante  ;  Caze  v.  The  Baltimore  Ins.  Co., 
7  Cranch.,  358 ;  Jordan  v,  Warren  Ins.  Co.,  I  Story  C.C,  342 ;  The  Ship  Nathaniel 
Hooper,  3  Sumn.,  551.  And  Mr.  Justice  Story,  even  more  emphatically  than  the 
English  authorities,  insisted  in  all  his  judgments  that  the  contract  of  anreightment 
was  **an  entire  contract,*'  and  that  no  freight  was  due  unless  the  goods  were  carried  to 
the  place  of  destination  and  there  delivered ;  The  Ship  Nathaniel  Hooper,  3  Sumn.,  543, 
554;  Caze  V,  The  Baltimore  Ins.  Co.,  6  Cranch.,  362;  Jordan  v,  Warren  Ins.  Co.,  I 
Story,  342,  354 ;  Saltus  v»  The  Ocean  Ins.,  14  John.,  138 ;  Halwerson  v.  Cole,  I 
Spears,  321;  and  see  The  Racehorse,  3  C.  Rob.,  loi ;  The  Friends,  Ed.  Ad.,  246; 
The  Martha,  3  C.  Rob.,  106,  n. ;  The  Hamilton,  id.,  107.  If  the  master  was  willing 
to  carry  on  the  goods,  and  the  shipper  is  not,  full  freight  is  due ;  and  the  shipper 
has  no  right  to  demand  the  cargo  at  an  intermediate  port  without  paying  iiill  freight, 
whether  uie  cargo  be  damaged  or  not ;  Bork  v,  Norton,  2  M'Lean,  422 ;  Jordan  v.  Warren 
Ins.  Co.,  I  Story  C.  C,  342,  355.  In  the  case  in  which  this  decision  was  made,  the 
ship  was  on  a  voyage  from  New  Orleans  to  Havre,  and,  while  proceeding  down  the 
Mississippi,  took  ground,  and  remained  hard  and  fast.  The  ship  was  mjured,  the 
cai^o  (cotton)  taken  out,  surveyed,  and  sold,  under  advice,  by  auction ;  the  residue,  un- 
damaged, being  shipped  for  Havre  in  another  vessel.  The  jury  found  the  master  had 
acted  properly  in  not  attempting  to  carry  on  the  damaged  cotton,  and  in  selling  it ;  and 
with  this  finding  Story,  J.,  concurred.  In  the  course  of  the  judgment  the  court 
said — "We  must  take  it,  in  the  present  case,  that  the  sale  was  with  the  entire  consent  and 
approbation  of  the  shippers,  as  well  as  the  master,  and  for  the  benefit  of  the  former.  Now 
nothing  is  better  founded  in  the  law  on  this  subject,  than  that  the  shippers  are  bound  to 
pay  the  full  freight  for  the  voyage,  if  the  cargo  is  carried  to  the  port  ol  destination,  and 
specifically  remains,  notwithstanding  at  itsanival  it  is,  by  reason  of  sea-damage,  utterly 
ruined  and  worthless.  It  is  as  clear  that,  after  the  shipment  of  the  cargo  on  the  voyage,  the 
shippers  have  no  light  to  demand  it  at  any  intermediate  port,  short  ofUie  port  of  destina- 
tion, without  payment  of  the  fiill  freight  for  the  voyage,  whether  the  cargo  arrive  there  in 
a  damaged  or  in  an  undamaged  state.  .  .  .  The  contract  of  the  shipowner  is  to  cariy 
the  cargo  to  the  port  of  destination ;  but  he  by  no  means  warrants  the  state  in  which  it  shall 
arrive,  as  it  may  be  affected  by  the  perils  of  the  seas,  or  other  perils  against  which  his  con- 
tract does  not  bind  him ; "  Jordan  v.  Warren  Ins.  Co.,  I  Story,  342,  354 ;  Pars,  on  Ship., 
vol.  I,  217,  states  on  this  point,  "We  consider  it,  however,  quite  settled  as  the  law  of 
this  country  (Am.),  that  if  the  goods  arrive  in  specie,  the  shipper  must  pay  freight  for  them, 
whatever  be  their  condition  or  value,"  citing  Story,  J.,  as  above,  &  M*Gaw  v.  Ocean  Ins.  Co., 
23  Pick.,  405 ;  but  see  Dakin  v,  Oxley  15  C.  B.  (N.  S.),  646.  Where  it  becomes  im- 
possible to  deliver  the  cargo  from  causes  not  arising  from  the  default  of  either  party,  no 
freight  becomes  due  ;  Cunningham  v.  Dunn,  3  C.  P.  D.,  443 ;  Ford  v.  Cotesworth,  5  L.  R., 
Q.  B.,  544;  4  Id.,  127 ;  Duthie  v,  Hilton,  4  L.  R.,  C.  P.,  404 ;  Dakin  v.  Oxley,  15  C.  B. 
(N.  S.),  665  ;  Brown z'.  Ralsten,  4  Rand.,  504;  Harris  v.  Rand.,  4 New  Hamp.,  259,  555; 
The  Nathaniel  Hooper,  3  Sumn.,  542,  550,  551.  If  the  freighter  is  in  default,  or  his  un- 
willingness arises  from  his  laches,  full  freight  is  due ;  Hadfield  v.  Jameson,  2  Munf. ,  53 ;  Bork 
V,  Norton,  2  M*Lean,  422.  If  the  goods  have  been  thrown  overboard  for  the  general 
benefit,  or  so  used  as  to  bring  them  within  general  average,  full  freight  is  due ;  but  this, 
it  has  been  said,  is  the  only  exception  to  the  contract  to  carry  and  deliver  at  the  place 
agreed ;  Halwerson  v.  Cole,  I  Spears,  321.  And  if  the  freighter,  in  the  presence  of 
calamity,  receives  the  goods,  but  not  voluntarily,  but  under  some  species  of  compulsion, 
no  freight  is  due ;  Liddard  v.  Lopes,  10  East,  526 ;  Hunter  v,  Prinsep,  id,,  378 ; 
Metcalfe  v.  The  Britannia  Ironworks  Co.,  infra  ;  Caze  v,  Baltimore  Ins.  Co.,  7  Cranch., 
358  ;  Callender  v.  M.  Ins.  Co.,  5  Binn.,  525  ;  The  Soblomsten,  infra  ;  i  Pars,  on  Ship., 
240;  Hopper  V.  Bumess,  i  C.  P.  D.,  142.  And  where  the  ^oods  are  sold  for  whomso- 
ever it  may  concern,  no  freight  becomes  due ;  The  Nathaniel  Hooper,  3  Sumn.,  542 ; 
Halwerson  v.  Cole,  I  Spears,  321. 

If  both  parties  aspree  to  a  new  and  substituted  contract,  and  there  is  a  voluntary 
acceptance,  distance  neight  is  due  ;  Luke  v.  Lyde^  2  Burr.,  882  ;  Vlierboom  v.  Chapman 
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13  M.  &  W.,  230;  Metcalfe  v.  The  Britannia  Ironworics  Co.,  i  Q.  B.  D.,  613,  2  id,^ 
423 ;  Hunter  v,  Prinsep,  10  East,  378 ;  Liddard  v.  Lopes,  id,,  526 ;  Baillie  v,  Mon- 
digliani,  I  Park  on  Ins.,  c  2.,  p.  116;  Osgood  v.  Groning,  2  Camp.,  466;  Cook  ». 
Jennings,  7  T.  R.,  377 ;  MuUoy  v.  Backer,  5  East,  316 ;  Park  on  Ins.,  ch.  2,  8th 
ed.,  p.  1 16;  The  Soblomsten,  i  L.  R.,  A.  &  E.,  293;  Cargo  exGalam,  Br.  &  L.,  167  ; 
Blasco  V,  Fletcher,  14  C.  B.  (N.  S.),  147,  148 ;  Hopper  v.  Bumess,  i  C.  P.  D.,  137  ; 
The  Copenhagen,  I  C.  Rob.,  292 ;  The  Gratitudine,  3  C.  Rob.,  259. 

We  have  now  to  deal  with  capture.  If  the  voyage  is  terminated,  applying  the  same 
principles,  Mr.  Justice  Story  held  that,  in  this  event,  no  freight  was  due  if  the  voyage 
was  then  and  there  terminated  ;  Caze  v,  Baltimore  Ins.  Co.,  7  Cranch.,  358 ;  Welch  v. 
Hicks,  6  Cowen,  504 ;  Center  v.  Am.  Ins.  Co.,  7  Cowen,  564,  582 ;  Portland  Bank  v. 
Stubbs,  6  Mass.,  422;  Robinson  v.  Mar.  Ins.  Co.,  2  Jfohns.,  323;  Mar.  Ins,  Co. 
V.  United  Ins.  Co.,  9  Johns.,  186  ;  The  Nathaniel  Hooper,  3  Sumner,  542;  Hurtin  v. 
Union  Ins.  Co.,  I  Wash.  C.  C,  530 ;  but  if  the  ship  was  recaptured  or  escaped,  and 
the  goods  were  delivered,  freight  was  earned  and  became  payable,  if  the  delivery  was  at 
the  port  of  destination;  The  Wilelmlna  Eleonora,  3  C.  Kob.,  234.  In  this  case  a 
Hamburg  ship  was  proceeding  from  a  Spanish  port  to  London,  and,  as  it  subsequently 
transpired,  it  was  wrongfully  captured,  ana  was  consequently  restored  to  the  owners.  After 
restoration  it  proceeded  to  Plymouth,  where  it  was  her  duty  to  call  for  orders.  The  court 
ordered  the  ship  to  deliver  at  London,  her  agreed  delivery  port,  lb.  And  where 
Portuguese  goods  in  Danish  ships  were  detained  under  an  emb^go,  and  subsequently 
condemned  to  the  Crown,  it  was  held  that  the  Crown  was  not  entitled  to  freieht  if  the 
goods  were  not  brought  to  the  original  port  of  destination,  even  assuming  that  the  Crown 
gucceeded  to  all  the  rights  of  a  captor.  The  court,  in  passing  judgment,  said,  "  In  all 
cases  in  which  the  captor  has  received  freight,  the  contract  had  been  consummated,  and 
the  goods  brought  to  the  original  port  of  destination ; "  The  Fortuna,  Ed.  Ad.,  56.  With 
this  agree  various  considered  judgments  of  Slory,  T.,  who  in  one  said,  **  Freight,  in 
general,  is  not  due  unless  the  voyage  be  performed ;  *'  Caze  v,  Baltimore  Ins.  Co.,  7 
Cranch,  358,  362,  per  Story,  J.  ;  The  Nathaniel  Hooi)er,  3  Sumn.,  542,  554;  Jordan  v. 
The  Warren  Ins.  Co.,  I  Story,  342,  353  ei  sea,  "  The  whole  of  the  cases  in  which  the  full 
freight  is  due,  notwithstanding  the  non-arrival  of  the  goods,  may  l)e  reduced  to  the  single 
statement  that  the  non-arrival  has  been  occasioned  by  no  default  or  inability  of  the 
carrier,  but  has  been  caused  bv  the  default  or  waiver  of  the  merchant  shipper ;  **  The 
Nathaniel  Hooper,  555,  ib.\  bm  seelTie  Copenhagen,  i  C  Rob.,  291,  perLd.  StowelL 

Unfortunately,  moreover,  Ld.  Stowell  appears  to  have  deviated  from  the  confessed 
principle  that  the  earning  of  freight  is  an  entire  contract  in  certain  cases,  apparently 
considering  that,  in  a  case  of  capture,  the  contract,  after  the  lapse  of  a  reasonable  space  of 
time,  even  when  there  was  a  recapture  and  an  ability  in  the  shipowner  to  perform  his 
contract,  was  dissolved  ;  The  Racehorse,  3  C.  Rob.,  loi.  The  ship  was  freighted 
from  Liverpool  in  ballast  to  St.  Martins  and  Lisbon,  there  to  load  a  cargo  of  fruit 
for  Ireland.  The  vessel  was  captured  on  her  return  voyage  by  a  French  privateer 
ofif  Falmouth,  was  recaptured  and  brought  into  Falmouth.  Although  the  port  of  desti- 
nation was  in  Ireland,  full  freight  was  decreed.  The  ship  was  restored,  before  restitution 
of  the  cargo  was  decreed ;  and  this  apparently  formed  the  basis  of  the  decision.  The 
court  considered  the  contract  of  affreightment  dissolved  (Story,  J.,  considered  this  as  an 
hiadmissible  assumption  ;  and  see,  as  to  shipwreck  only  causing  suspension,  Herbert  v, 
Hallett,  3  Johns.  Cas.,  96)  by  the  present  inabilitv  of  the  owner  of  the  cargo  to  forward 
his  goods  when  the  ship  was  ready  to  proceed.  The  court  considered  that  the  ship  ought 
to  Imve  waited  a  reasonable  time,  and  that,  if  it  did  not  do  so,  a  proportionate  part  of  the 
freight  might  be  deducted ;  that  it  was  not  necessary  to  wait  an  mdefinite  time ;  and 
although  the  shipowner  had  acted  as  if  he  were  discharged  from  his  contract,  he  was 
substantially  entitled  to  the  benefit  arising  from  it  Story,  J.,  passed  this  judgment 
under  a  severe  review,  and  wholly  dissented  from  it,  as  well  as  from  others  of  a  kindred 
character,  considering  that  the  capture  of  a  neutral  ship  and  cargo,  if  afterwards  restitu- 
tion is  decreed,  does  not  dissolve  the  contract  of  affreightment,  but,  at  most,  it  only 
suspends  it  during  the  prize  proceeding ;  also  that  a  mere  delivering  of  the  cargo  during 
the  voyage,  occasioned  by  pnze  proceedings  or  by  an  overruling  calamity,  does  not  absolve 
the  carrier  ship  from  the  obligation  to  carry  the  goods  to  the  place  of*^  destination ;  and 
that  in  case  of^prize  proceedings  of  a  neutral  ship,  carrying  a  neutral  cargo  in  no  default, 
would  earn  her  full  freight ;  she  must  wait,  and  be  ready  to  take  the  cargo  on  to  the  port 
of  destination,  when  it  is  restored,  otherwise  at  most  (it  seems)  2^ fro  ratd  freight  only 
would  be  due ;  The  Nathaniel  Hooper,  3  Sumner,  542,  dissenting  from  The  Angexona, 
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I  Dods.,  382 ;  The  Louisa,  ib.^  317,  319;  The  Martha,  3  C.  Rob.,  106,  n. ;  The  Race- 
hoise,  »^.,  loi;  The  Hamiltoo,  id,,  107,  n.  ;  The  Hoflfhung,  6  C.  Rob.,  231  The 
Isabella  Jacobina,  4  C.  Rob.,  77;  The  Friends,  Ed.  Ad.,  246. 

The  learned  judge  considered,  *'  it  an  inadmissible  assumption  that  the  capture  dissolred 
the  contract  of  affreightment.  At  most,  it  only  suspended  it,  and  it  re-attached  upon  the 
recapture.  Recapture  confers  a  title  to  salvage  only,  and  restores,  and  does  not  extinguish, 
the  rights  of  neutrals,  and,  a  fortiori,  not  the  rights  of  fellow-subjects,  upon  the  admitted 
principles  of  the  British  laws.  But  if  the  contract  were  dissolved  by  the  conunon  calamity 
of  capture  and  recapture,  the  voyage  being  unperformed,  how  does  that  give  any  rights  to 
the  shipowner,  beyond  those  of  £e  owner  of  the  cargo  ?  The  dissolution  takes  place, 
without  any  default  on  either  side,  by  mere  operation  of  law ;  and  then  the  parties,  as  it 
seems  to  me,  are  entitled  to  stand  in  pari  Jure  upon  their  contract.  If  the  whole  vo3rage  is 
not  performed,  the  freight  is  not  due.  Lord  Stowell  himself  admits  that  the  ship  was  bound 
to  wait  a  reasonable  time  after  she  was  restored,  ■  or  otherwise  a  pro  raid  freight  only 
would  be  due;'*  Nathaniel  Hooper,  3  Sumn.,  542,  per  Story,  p.  557  (but  see  as  to 
distinctions  between  ship  and  cargo,  each  being  treated  on  an  independent  footing ;  The 
Fortuna,  i  Ed.,  56  ;  The  Vrow  Anna  Catharina,  6  Rob.,  269  ;  The  Racehorse,  3  C.  Rob., 
loi;  The  Copenhs^n,  l  C.  Rob.,  289;  The  Atlas,  3  C.  Rob.,  302;  The  Nardssus, 
4  C.  Rob.y  17;  The  Isabella  Jacobina,  /</.,  77);  "but  if  the  contract  was  positively 
dissolved,  and  the  careo  was  not  ready  to  proceed,  what  ground  is  there  to  say  that  the 
shipowner,  being  discharged  from  his  contract,  is  bound  to  wait  an  hour  ?  His  rights,  if 
any,  are  complete  at  the  time  of  the  dissolution  of  the  contract.  Surely  he  is  not  bound 
to  wait  to  fulfil  a  duty  from  which  he  is  discharged  ; "  The  Nathaniel  Hooper,  3  Sumn., 
at  p.  557. 

It  would  be  possibly  difficult  to  reply  to  this  question,  had  not  the  learned  judge 
himself  furnished  a  key  to  the  dilemma  he  suggested.  In  his  own  judgment  in  a 
subsequent  case,  he  points  out  that,  although  the  contract  of  affreightment  may  be  dis- 
Tolved,  there  may  still  be  thrown  upon  the  master  a  duty  in  reference  to  the  carga  *'  In 
a  case  of  neces»ty,  or  of  unexpected  and  pressing  calamity,  emei^eni  in  the  course  of  the 
ro3rage,  the  master  is  by  law  created  an  agent  from  necessity  for  the  benefit  of  all  con- 
cerned;" Jordan  zr.  The  Warren  Ins.  Co.,  i  Story,  353  ;  with  this  Ch.  Kent  accords  : 
''  In  this  country  (Am.)  we  have  followed  the  doctrine  of  Emerigon,  and  the  spirit  of  the 
English  cases,  and  hold  it  to  be  the  duty  of  the  master,  from  his  character  of  agati  of  the 
aivner  of  the  cargo,  which  is  cast  upon  him,  from  the  necessity  of  the  case,  to  act  in  the 
face  of  necessity  for  the  best  interests  of  all  concerned,  and  he  has  powers  and  discretion 
adequate  to  the  trust,  and  requisite  for  the  safe  delivery  of  the  cargo  at  the  port  jof  desti- 
nation ;*'  Kent's  Com.  &  Mar.  Law,  205 ;  Atwood  v,  Sellar,  4  Q.  B.  D.,  358  ;  **it  is  the 
duty  of  the  master  as  the  agent  of  the  shipowner,"  per  Cockbum,  C.J.,  citing  and 
approving  the  statement  of  the  law  in  Maude  &  Pollock  on  Ship.,  p.  438;  Walthew  v. 
Mavrojani,  5  L.  R.,  Ex.,  116  ;  Hallett  r.  \Vip;ram,  9  C.  B.,  580  ;  and  Chancellor  Kent  ap- 
pears to  concede  that  the  same  responsibihty  exists.  It  may,  therefore,  well  be  that, 
although  the  contract  ofaf&eightment  was  dissolved,  the  master  was  created  an  agent  from 
necessity,  and  as  such  agent  fiie  master,  as  representing  the  shipowner,  was  still  bound  to 
wait  a  reasonable  time  in  reference  to  his  duty  to  the  cargo.  It  must  be  conceded, 
however,  that  this  so-called  agency  in  the  direct  interest  of  the  shipper,  though  sanctioned 
by  many  authorities — The  Gratitudine,  3  C.  Rob.,  257;  Duncan  v,  Benson,  17  L. 
J.,  Ex.,  338;  18  Id,,  169;  I  Ex.,  537;  3  Ex.,  644;  Campbell  ».  Thompson;  i  Stark., 
490  ;  Caigo  ex  Galam,  Br.  &  L.,  167,  per  Ld.  Kingsdown  ;  The  Cargo  ex  Hamburg,  Br. 
&  L-»  253  ;  Kent's  Com.  &  Mar.  Law.  205 — ^is  not  conceded  by  Willes,  J.,  and  the  more 
recent  decisions,  Notara  v.  Henderson,  7  L.  R.,  Q.  B.,  225,  233,  235.  The  master,  as  re- 
presenting  the  shipowner,  has  the  charge  of  the  goods,  &c ;  Atwood  v.  Sellar,  4  Q.  B.  D., 
358;  Walthew  V.  Mavrojani,  5  L.  R.,  Ex.,  116.  There  is  no  necessity  to  defend  Ld. 
Stoweirs  decisions ;  he  himself  avowed  that  he  did  not  follow  the  strict  lines  of  the 
common  law,  and  administered  equity ;  see  The  Vrow  Anna  Catharina,  6  Rob.,  272, 
and  passaee  infra.  The  master  has  a  reasonable  time  to  consider  if  he  will  repair  and 
carry  on  me  cargo;  Cargo  ex  Galam,  Br.  &  L.,  178.  In  a  letter  written  to  Mr.  Justice 
Story,  of  date  May  I7ih,  1828  (Life  of  J.  Story,  vol.  i.,  p.  554),  Ld.  Stowell  says,  **  I  have 
ventured  to  differ  sometimes  from  the  interpretation  of  the  law  as  given  by  our  judges,  and 
have  incurred  censure  on  that  account,  as  straying  from  an  authority  that  ought  to  bind 
me.  I  have  rather  thought,  that  in  the  jurisdiction  of  the  Admiralty  I  am  to  look  to  the 
real  justice  of  the  case,  and  not  to  what  has  been  pronounced  in  a  somewhat  similar  case, 
by  the  decisicm  of  a  single  judge  of  the  conunon  law.    I  rather  think  we  are  too  fond  of 
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cases.  **  And  it  may  well  have  been  tliat  the  ]>articular  drcamstances  of  the  cases  of  The 
Hoflhiing  and  The  Racehorse  were  decided  according  to  a  precedent  in  his  own  coait, 
and  that  The  Friends  caused  the  deviation  from  a  principle  which  he  recognised  on  manj 
occasions,  and  seems  folly  to  have  understood  ;  The  Vrow  Anna  Catharina,  6  Rob.,  269; 
see  The  Prosper,  Ed.  (Ad.),  725  affirm.  Wilelmina  Eleonora,  3  C.  Rob.,  234 ;  The  Fortiui, 
Ed.  Ad.,  56  ;  The  Racehorse  and  Hoffiaung ;  **  upon  the  principle  that  the  non-execution 
of  the  contract,  arising  from  the  incapacity  of  the  cargo  to  proceed,  ought  not  to  operate 
to  the  disadvantage  of  the  ship,"  p.  76. 

Where  a  ship  chartered  by  the  master  for  a  voyage,  and  the  charterers  were  to  man 
and  victual  her,  was  captured  as  prize  and  detained,  but  was  finally  restored  and  arrifed  at 
her  port  of  destination,  the  charterers  were  held  liable  for  the  charter  hire  during  the 
period  of  detention  ;  Spafibrd  v.  Dodge,  14  Mass.,  66  ;  Abb.  on  Ship. ;  Minot  r.  Durant, 
7  Mass.,  436  (detention  during  an  embargo).  And  if  a  ship  injured  by  sea  perils  is 
capable  of  being  repaired,  and  the  master  from  negligence  or  folly  does  not  repair,  he 
loses  his  freight ;  Herbert  v,  Hallett,  3  Johns.  Cas. ,  93  ;  Welch  v.  Hicks,  6  Cowen,  504. 
And  if  the  owner  of  the  goods  under  these  circumstances,  and  upon  the  master's  itSas2\  lo 
repair  and  send  on  the  goods  or  to  procure  other  vessels,  then  receives  them,  that  is 
surely  not  such  a  receipt  as  could  be  considered  voluntary.  There  must  be  an  assent  to  the 
determination  of  the  voyage  to  render  him  liable  for  freight,  and  the  acceptance  must  be 
voluntary ;  Welch  v.  Hicks,  6  Cowen,  504,  51a  Thus,  in  the  case  of  capture,  and  the 
shipper  is  compelled  to  receive  his  goods  at  the  hands  of  the  Admiralty  (Sampayo  7. 
Salter,  I  Mason,  43 ;  Mar.  Ins.  Co.  v.  United  Ins.  Co.,  9  John,  186),  and  where  tne  ship 
was  captured  but  not  condemned,  and  the  supercargo  thought  it  best  for  the  interests  of 
idl  concerned  that  the  goods  should  be  sold,  it  was  said  by  a  member  of  the  court  that  no 
freight  was  earned  if  the  sale  was  compulsory ;  Hurtin  v,  1  he  Union  Ins.  Co.,  i  Wash. 
C.  C.,  530;  Callender  v.  Ins.  Co.  of  N.  A.,  5  Binn.,  525.  But  an  acceptance  may  be 
voluntary,  even  if  reluctant  and  forced  on  the  owner  of  the  goods  by  an  overruling  neces- 
sity; The  Nathaniel  Hooper,  3  Sumn.,  542,  j66,  per  Story,  J. ;  Richardson  v,  Yomg, 
3  Penn  S.,  169.    There  must  be  an  option ;  Hopper  v.  Bumess,  I  C.  P.  D.,  142. 

And  Mr.  Parsons  considers  that  the  acceptance,  however  arrived  at,  must  be  "  vdon- 
tary  in  substance  and  fact,  or  no  claim  for  freight  arises  from  it  ;*'  i  Pars,  on  Ship.,  240; 
Metcalfe  r.  ITie  Britannia  Ironworks  Co.,  2  Q.  B.  D.,  423 ;  1  //.,  613.  Where  the 
owner  of  the  eoods  receives  them  at  an  intermediate  port,  with  their  value  increased  by 
the  carriage  of  them  to  that  port,  he  should  pay  the  snipowner  for  this  tocrease  of  valuer 
is  also  the  opinion  of  this  authority ;  but  in  a  recent  case,  where  the  master  justifiably 
sold  part  of  the  cargo  at  an  intermediate  port  to  raise  funds  for  the  necessary  repairs,  and 
the  cargo  so  sold  fetched  more  than  it  would  have  done  if  carried  to  the  place  of  desti- 
nation, the  court  (Common  Pleas)  held  that  the  master  was  not  entitled  to  freight /rv 
mid  on  the  carfi;o  so  sold  ;  Hopper  v,  Bumess,  i  C.  P.  D.,  137 ;  Grey  v.  Wain,  2  Sag. 
&  R.,  229 ;  Callender  v.  Ins.  Co.  of  N.  A.,  5  Binn.,  525;  and  that  the  proceeds  must 
be  received  under  such  circumstances  as  to  give  rise  to  the  implication  of  a  contract  to 
pay  freight ;  and  the  mere  receipt  of  the  proceeds  is  not  sufficient ;  Hopper  v.  Bumess, /J., 
142,  per  Archibald,  J. ;  Hurtin  v.  The  Union  Ins.  Co. ,  I  Wash.  C.  C,  530 ;  see  The  Palria, 
3  L.  R.,  A.  &  E.,  464 ;  and  although  the  shipper  may  either  treat  the  sale  of  his  goods, 
and  the  money  realised  thereby,  as  a  loan,  or  claim  an  irxlemnity,  this  option  does  not 
create  a  liability,  even  if  he  treats  it  as  a  loan,  and  realises  the  aidditional  profit  conse- 

2uent  on  the  sale  of  the  goods;  Hopper  v»  Bumess,  i  C  P.  D.,  141 ;  Halwerson  v. 
:ole,  I  Spears,  321  ;  Nathaniel  Hooper,  3  Sumn.,  543;  The  Louisa,!  i  Dods.,  319; 
and  where  neutral  goods  shipped  in  an  enemy's  ship,  from  Batavia  to  HoIlaiMl,  were 
captured  and  resto^  to  the  owners  in  England,  and  sold  at  a  profit,  and  the  captois 
claimed  freight,  as  the  cargo-owners  voluntarily  made  the  place  of  sale  the  place  of 
destination,  no  freight  was  flowed  ;  The  Vrow  Anna  Catharina,  6  Rob.,  269 ;  as  to  the 

Etion  in  the  Demerara  cases,  see  The  Fortuna,  Ed.  Ad.,  57.  But  if  the  owner  of  the 
;  is  willing  to  take  them  at  a  place  short  of  the  port  of  destination,  and  to  paj  full 
„  it,  he  is  entitled  to  them ;  The  Patria,  3  L.  R.,  A.  &  E.,  436 ;  Cargo  ex  Galaro, 
Br.''&  L.,  167.  And  if  by  the  de&ult  of  the  shipper  the  master  cannot  proceed  to  earn 
the  freight,  he  is  entitled  to  his  full  freight;  The  Cargo  ex  Galam,  Br.  &  L.,  167;  or  if 
the  cargo  itself  labour  under  any  incapacity,  as  being  contraband,  &c..  The  Fortuna 
Ed.  Ad,  57;  The  Racehorse,  3  C.  Rob.,  loi ;  The  Martha,  /</.,  106,  n.;  The  Ilamiltoo, 
/</.,  107,  n.  If  he  absolutely  refuses  to  carry  on  after  the  lapse  of  a  reasonable  tim^  tod 
declines  to  do  either,  he  may  be  called  upon  to  deliver  without  payment  of  the  fre^; 
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The>Bahia,Br.  &L.,  292;  Code  de  Com.,  296;  Blasco  ».  Fletcher,  14  C.  B.  (N.  S),  147; 
and  a  reasonable  time  means  under  all  the  drcumstances  of  the  case,  including  exceptional 
hindrances  by  vis  major;  The  Bahia,  /^.,  p.  305;  Atwood  r.  Sellar,  4  Q.  B.  D.,  342, 
356;  and  in  the  presence  of  unproTided  necessity  or  unforeseen  calamity,  the  master  has 
a  certain  discretionary  power  of  action ;  Johnson  v,  N.  Y.  C.  R.  Co.,  33  N.  Y.  R.,  610 
(but  see  Fraser  v,  Tel^[raph  Co.,  7  L.  K.,  Q.  B.,  566),  and  may  alter  the  destination  of 
the  goods,  or  the  route  by  which  they  are  carried,  if  he  does  it  on  sufficient  and  justifiable 
grounds. 

It  not  unfrequently  happens  that  the  goods  and  the  ship  possess  severable  and  differing 
interests,  the  eoods  sometimes  being  the  property  of  an  enemy  but  carried  in  a  neutral 
ship,  and  at  other  times  neutral  goods  in  an  enemy's  ship.  Where  the  incapacity  is  on  the 
part  of  the  caigo,  and  the  ship  is  free  and  willing  to  carry  to  the  port  of  destination,  the 
shipowner  is  entitled  to  full  freight;  The  Fortuna,  Ed.  Ad.,  56;  The  Racehorse,  3  C. 
Rob.,  loi.  Where  the  incapacity  is  on  the  part  of  the  ship,  no  ground  of  claim  arises 
against  the  cargo,  as  for  demurrage  for  detention;  and  assuming  that  the  vessel  is 
cqHured,  capture  is  not  invariably  to  be  accepted  as  being  equivalent  to  delivery, — it  is 
only  so  under  certain  circumstances.  Thus,  '*if  a  neutral  vessel,  having  on  board 
enemy's  goods,  is  taken,  the  captor  pays  the  whole  freight,  because  he  represents 
the  enemy,  by  possessing  himself  of  the  enemy's  goods  jure  belli;  and  although  the  whole 
freight  has  not  been  earned  by  the  completion  of  the  voyage,  yet  as  the  captor  by  his  act 
of  seizure  has  prevented  its  completion,  his  seizure  shall  operate  to  the  same  effect  as  an 
actual  delivery  of  the  goods  to  the  consienee,  and  shall  subject  him  to  the  pajment  of  the 
full  freight.  But  if  the  ship  and  cargo,  l>eing  both  neutral,  are  restored  (before  unlivery, 
The  Hoffhung,  6  C.  Rob.,  231),  the  consequence  is  onlv  that  the  ship  must  proceed  on 
and  complete  her  voyage  before  she  can  demand  her  U'eight.  If  the  cargo  is  restored 
whilst  the  ship  continues  under  detention,  still  less  reason  is  there  to  contend  that  she 
has  earned  her  whole  freight ; "  The  Copenhagen,  i  C.  Rob.,  291 ;  see  also  The  Atlas 
3  C.  Rob.,  302,  as  to  property  under  contract  of  sale  to  an  enemy;  The  Isabella 
Jacobina,  4  C.  Rob.,  77. 

By  the  English  common  law,  theoretically  the  master  is  the  agent  of  the  shipowner, 
and  is  not  the  agent  of  the  owner  of  the  cargo ;  but  the  decisions  recognise  the  duty  cast 
on  him  as  the  agent  of  the  shipowner  to  protect  the  cargo,  to  adopt  all  necessary  and 
useful  measures  for  its  safety  and  preservation  (Notara  v.  Henderson,  7  L.  R.,  Q.  B., 
225 ;  TroQson  v.  Dent,  8  Moo.  P.  C.  C. ,  419),  and  it  entitles  him  to  charge  upon  the 
goods  the  expenses  of  warehousing  the  cargo  at  a  port  of  necessitv  and  of  reshipping  the 
cargo  as  general  avera|;e,  the  more  emphatically  to  enforce  the  lx>nd  of  union  between 
ship  and  cargo  in  the  furtherance  of  the  joint  adventure ;  Atwood  v,  Sellar,  4  Q.  B.  D., 
342,  361 ;  The  Copenhagen,  i  C.  Rob.,  293.  It  must  be  confessed,  therefore,  that  the  criti- 
cism of  Story,  T.,  on  the  decision  of  Ld.  Stowell  is,  in  the  particular  instance  cited,  at 
variance  with  the  expressed  duty  of  the  master  as  defined  by  his  own  and  Ch.  Kent's 
authority,  and  is  also  at  variance  with  the  authority  of  the  English  law,  although  the 
latter  distinctly  recognises  the  separate  and  frequently  different  interests  of  ship  and 
cargo,  and  also  that  the  master  is  the  agent  of  the  shipowner,  and  is  not  the  agent  of  the 
shipper  except  as  primarilv  the  agent  of  his  prirKupal  and  employer ;  lb.,  Notara  v. 
Henderson,  ib,  sup,;  Walthew  v.  Mavrojani,  5  L.  K.,  Ex.,  no;  Hallettv.  Wkpram, 
19  L.  J.,  C.  P.,  281 ;  9  C.  B.,  580;  The  Cargo  ex  Argos,  5  L.  R.,  P.  C,  135,  4  L.  R.,  A.  . 
&  E.,  13. 

The  rules  of  capture  indicated  by  Ld.  Stowell  in  1794  (Sir  W.  Scott  &  Sir  J. 
Nichoirs  letter  to  Mr.  Jay,  written  September,  1794,  Append,  to  Chitt/s  Law  of  Nations, 
Am.  Ed.  ;  Wheaton  on  Captures,  Append.,  309  ;  2  Wheaton's  Rep.,  Append.,  1 1,  per 
Story,  J.;  and  the  rules  of  the  British  courts, which,  as  far  as  cases  have  arisen  to  which  tney 
could  apply,  have  been  recognised  and  enforced  by  the  Supreme  Ct.  of  the  U.  States, 
I  Wheat.,  494,  n.  2)  have  so  far  received  acceptance,  as  established  by  the  law  of 
nations,  as  to  be  generally  considered  law.  These  rules  were  chiefly — *  *  1st,  that  the  goods 
of  an  enemy  on  board  the  ship  of  a  friend  may  be  taken  ;  2nd,  tnat  the  lawful  goods  of 
a  friend  on  board  the  ship  of  an  enemy  ought  to  be  restored ;  3rd,  that  contraband  goods 
going  to  the  enemy,  though  the  property  of  a  friend,  may  be  taken  as  prize,  because 
supplying  the  enemy  with  what  enables  him  better  to  carry  on  the  war,  and  is  a  departure 
from  neutrality."  Assuming,  therefore,  that  a  capture  is  made  of  enemies'  goods  in  a 
neutral  ship,  it  may  be  pointed  out  that  it  has  been  usual  for  the  prize  court  which  adjudi- 
cates on  the  capture  to  allow  to  the  captor  his  full  freight,  as  if  the  contemplated  vo3rage 
had  been  wholly  performed,  and  also,  in  addition,  the  expenses  of  the  capture  ;  The 
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Hoop,  I  Rob.,  196,  219 ;  The  Antonia  Johanna,  i  Wheat,  159;  The  Bremen  Flugge, 
4  Rob.,  90;  TheDer  Mohr,  4  Rob.,  314  ;  The  Copenhagen,  i  Rob.,  289;  The  Anna 
Catharina,  6  Rob.,  10;  Catharina  Elizabeth,  Acton,  209;  The  Fortuna,  Ed.  Ad.,  59  ; 
Smart  v.  Wolfif,  3  T.  R.,  323 ;  The  Consolato  del  Mare,  Ch.,  273  ;  Valtel,  liv.  3,  cap.  7, 
s.  115.  The  full  freight  is,  however,  not  necessarily  the  agreed  freight,  as  in  cases  where 
from  anticipated  danger  from  a  state  of  actual  war,  or  from  other  causes,  it  has  been  fixed 
at  an  excessive  or  inflamed  rate,  such  an  amount  would  not  be  decreed,  but  a  reasonable 
freight  only  would  be  allowed  ;  The  Twilling  Riget,  5  Rob.,  82.  It  has  been  already 
stated  that  if  the  court  has  ordered  unlivery  of  the  ship  and  cargo,  then  standing  in 
possibly  different  interests,  and  the  charter  or  contract  of  affreightment  having  been 
dissolved,  the  whole  freight  is  due,  and  the  ship  is  considered  released  from  her  obliga- 
tion by  the  English  law,  but  not  by  the  American  law  ;  The  Hoffnung,  6  Rob.,  231 ;  The 
Prosper,  Ed. ,  72  ;  The  Nathaniel  Hooper,  3  Sumn.,  542 ;  and  if  there  has  been  no  un- 
livery, the  contract  is  treated  as  still  subsisting ;  The  Copenhagen,  I  C.  Rob.,  2S9 ;  and  the 
neutral  is  allowed  his  freight  when  carrying  the  goods  of  one  to  the  other  belligerent,  for 
though  such  a  trade  is  illegal  as  to  the  subjects  of  each  of  the  hostile  powers,  it  is  not 
ill^al  in  neutrals;  The  Hoop,  I  Rob.,  196,  219;  and  it  is  immaterial  that  the  neutral 
is  proceeding  from  the  port  ofone  enemy  to  that  of  the  other ;  The  Wilhelmina,  2  C.  Rob.» 
loi,  n.  But  in  each  case  the  conduct  of  the  neutral  may  affect  his  right  either  to  freight 
or  expenses  :if  he  has  conducted  himself  with  &imess  and  propriety,  he  obtains  his 
full  freight  and  expenses  only ;  if  there  has  been  a  violation  of  Delligerent  rights,  or  his 
conduct  Is  tinged  with  suspicion  or  fraud,  he  is  subjected  to  a  diminution  of  his  remunera- 
tion. Thus  he  is  not  allowed  his  freight  if  he  is  in  possession  of  or  has  used  false  papers, 
The  Atlas,  3  Rob.,  299,  304,  n.  ;  nor  if  the  goods  carried  are  contraband.  The  Sarah 
Christina,  I  C.  Rob.,  237;  The  Mercurius,  id.  288;  The  Emanuel,  rV/.,  296;  The 
Neptunus,  3  Rob.,  108 ;  The  Neutralitet,  id,,  295 ;  The  Osier  Risoer,  4  Rob.,  199 ; 
The  Commercen,  i  Wheat,  382 ;  King  v,  Wayth,  Ed.,  81 ;  nor  where  there  has  been 
what  is  known  as  a  spoliation  of  papers.  The  Rising  Sun,  2  Rob.,  104 ;  The  Madonna 
del  Burso,  4  Rob.,  169,  183  ;  nor  where  the  cause  of  capture  was  the  ship,  and  not  the 
cargo.  The  Fortuna,  Ed.,  56.  But  where  part  of  the  goods  are  condemned  as  contraband, 
and  part  restored  after  unlivery  of  the  cargo,  freight  may  be  decreed  as  a  charge  upon 
the  part  restored  ;  The  Oster  Risoer ;  x^.  sup. 

If  the  goods  are  unlivered  under  a  hostile  embargo  upon  neutral  ships,  they  are 
discharged  of  the  lien  of  the  freight,  and  if  freight  be  decreed,  it  can  only  be  against  the 
original  consignees  or  freighters,  and  not  against  a  prior  purchaser  who  has  received  them 
on  bail  ;  The  Theresa  Bonita,  4  Rob.,  236. 

Where  the  capture  is  not  of  enemies'  goods  in  a  neutral  ship,  the  captors  are  con- 
sidered entitled  to  their  full  freight  only  when  they  have  carried  the  goods  to  the  port  of 
destination,  The  Diana,  5  Rob.,  67 ;  The  Fortuna,  Ed.  56;  and  the  rule  is  the  same 
even  if  there  has  been  a  sale  of  the  goods  which  has  proved  beneficial  to  the  owners. 
The  Vrow  Anna  Catharina,  6  Rob.,  269 ;  The  Fortuna,  Ed.  56;  and  if  the  captors 
bring  the  goods  to  the  actual  and  intended  port  of  destination,  though  not  that  which 
was  nomimdly  so,  they  are  entitled  to  their  full  frieght,  The  Diana,  5  Rob.,  67 ;  and  the 
rule  has  nQt'been  inflexible  that  the  goods  must  be  carried  to  the  port  of  destination,  if 
they  have  been  brought  to  a  port  of  the  country  contemplated ;  The  Vrow  Henrietta, 
5  Rob.,  75,  n. ;  see  The  Wilelmina  Eleonora,  3  Rob.,  234 ;  and  if  the  goods  are  brought 
to  the  country  for  which  the  proceeds  were  destined,  and  to  which,  but  for  a  prohibition 
or  embargo,  they  would  have  been  transported  direct,  the  freight  is  considered  e&med  % 
The  Vrow  Margaretta,  4  Rob.,  304,  n. 

Where  the  freight  is  decreed  to  the  captors,  it  will  be  paid  by  the  court  out  of  the 
cargo  or  its  proceeds,  if  they  remain  in  the  Admiralty ;  The  Vrow  Margaretta,  4  Rob., 
304,  n. ;  The  Fortuna,  f^/.,  278.  And  it  is  usual  to  apply  to  the  court  for  the  sale  of  so 
much  as  is  necessary  for  the  purpose ;  The  Vrow  Margaretta,  id.  And  any  damage 
done  by  the  captors  to  the  cargo  is  allowed  to  be  deducted  or  set  off ;  The  Fortuna,  Of,  sup. 
If  the  ship  and  cargo  are  restored,  and  there  is  a  decree  that  the  freight  shall  be  a  charge 
on  the  cargo,  if  the  proceeds  of  the  cargo  are  not  sufficient  to  pay  the  freight,  the  captors 
are  not  responsible  tor  the  deficiency  (The  Haabet,  4  Rob.,  302),  unless  the  caigo  is 
lost  by  the  negligence  of  the  captors,  in  which  case  they  are  held  to  be  responsible ;  The 
Der  Mohr,  id.,  315.  Where  the  freight  of  the  ship  and  the  captors*  expenses  are  both  de- 
creed as  a  chaige  on  the  cargo,  and  the  proceeds  are  insufficient  to  discharge  both,  the 
freight  is  entitled  to  priority  of  payment,  as  its  lien  has  precedence  over  all  others;  The 
Bremen  Flugge,  a/.,  90. 
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(5)  To  be  delivered,  &c.  "Restraints  of  princes  and  rulers, 
and  losses  by  pirates,  robbers,  rats,  thieves,  barratry  of  master  and 
mariners,  &c.,  always  excepted." 

The  term  **  thieves,"  as  an  exception,  has  been  held  to  apply  only  to  thieves  external 
to  the  ship;  and  where  the  term  **  barratry  "  was  added,  there  was  no  defence,  because  it  lay 
on  the  shipovmer  to  prove  how  the  loss  arose.  The  exceptions,  being  for  the  sole  benefit 
of  the  carrier,  must  be  expressed  in  clear  and  unambiguous  terms,  and  the  word 
"  damage  "  is  limited  to  such  damage  as  may  be  insured  against,  and  would  not  include 
an  act  of  felony;  Taylor  v.  The  L'pool  &  G.  W.  St.  Co.,  9  L.  R.,  Q.  B.,  546. 
Fire  is  excepted  by  statute,  26  Geo.  3,  c.  86,  s.  2 ;  M.  S.  Act,  1854,  s.  503 ;  and  is 
frequently  excepted  in  b.  of  1.  **  in  craft  or  on  shore.'* 

Excepted  perils  do  not  apply  to  a  passenger  till  he  is  on  board.  Time  is  of  the 
essence  of  the  contract;  Cobb  v.  Howard,  3  Blatchf.  C.  C,  524;  Yates  v.  Duff, 
5  C.  &  P.,  369 ;  The  Huntress,  Daveis,  82,  91.  The  contract  is  complete  by  tlie  simple 
met  that  the  goods  are  laden  on  board  ;  the  carrier  then  becomes  responsible  for  their 
safety.  From  the  time  the  master  receives  the  goods,  they  are  at  his  own  risk ;  Roccus, 
Note,  88. 

Apart  from  the  statute  and  the  exception,  the  carrier  in  a  general  ship  would  be  liable ; 
Forward  v.  Pittard,  i  T.  R.  27  ;  Laveroni  v.  Drury,  22  L.  J.,  Ex.,  2;  8  Ex.,  166; 
Hyde  v.  Trent  &  Mersey  Navig.  Co.,  5  T.  R.,  389.  Where  property  is  in 
the  hands  of  carriers,  not  as  warehousemen  but  as  carriers,  they  are,  apart  fh)m 
exception,  liable  for  loss  by  fire ;  and  if  there  is  9.  bill  of  lading  whicn  excepts 
"  fire,"  and  it  does  not  attach  at  the  time  of  the  casualty,  the  carrier  is  liable  ;  Rogers  v. 
Wh^er,  6  L|msing  S.  Ct.,  420  (Am.).    Losses  by  rats  and  worms  are  not  losses  by  sea 

fierils;  Hunter  v.  Potts,  4  Camp.,  203;  Rohl  v.  Parr,  i  Esp.,  444;  The  St.  S. 
sabella,  8  Bened.,  139  ;  and  rats  do  not  come  within  the  term,  "fire  and  all  and  every 
other  danger  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  kind  and  nature 
soever,*'  even  if  the  shipowtier  has  taken  all  possible  precautions  to  prevent  their 
ravages;  Kay  v.  Wheeler,  2  L.  R.,  C.  P.  (Ex.  Ch.),  302.  Fire  has  been  decided  in 
America  to  be,  as  between  shipowner  and  shipper,  a  peril  of  the  sea,  but  not  an 
act  of  God;  Parsons,  vol.  i,  256;  Harrington  v,  M 'Shane,  2  Watts,  443;  Parker 
V.  Flagg,  26  Maine,  181 ;  Miller  v,  St.  Navig.  Co.,  6  Seld.,  431.  Pirates  were 
held  to  be  perils  of  the  sea ;  Pickering  v.  Barkley,  Style,  132 ;  Barton  v.  WoUiford, 
Comber.,  p.  57. 

The  term  ** King*s  enemies"  frequently  denotes  the  enemies  of  a  sovereign  capable 
of  making  war,  or  upon  whom  war  could  be  made,  and  would  include  a  duke,  an 
emperor,  a  queen,  a  president,  doge,  or  aristocratic  assembly,  and  includes  every  case  of 
**  interruption  by  lawful  authority,"  pirates  being  a  peril  of  the  seas ;  Russell  v,  Niemann, 
34  L.  J.,  C.  P.,  14.  per  Byles,  J.  But  it  would  not  include  the  injuries  paused  by  a 
mob,  as  in  a  riot  or  civil  commotion  of  any  nature,  but  merely  the  act  of  a  public 
enemy,  and  of  pirates,  who  are  Aosffs  humani generis. 

But  for  embezzlements  by  the  ship's  crew  the  owners  are  liable,  although  there  is  no 
negligence  on  their  part ;  and  a  stipulation  in  a  b.  of  1.  excluding  liability  for  **  theft  on 
land  or  afloat "  was  held  no  protection  to  the  shipowner  where  a  purser  properly  entrusted 
with  money  by  a  shipper  purloined  It ;  Spinette  v.  The  Atlas  St  S.  Co.,  21  N.  Y.  Sup.  Ct., 
100  (14  Hun.) ;  and  tlie  liability  does  not  terminate  with  the  loss  or  stranding  of 
the  ship. 

Goods  are  sometimes  sold  *'to  arrive  *'  either  before  or  afler  actual  shipment ;  and  in 
reference  to  this  engagement,  the  results  of  the  decisions  are  given  by  Mr.  Benjamin  in 
bis  book  on  Sales,  2nd  ed.,  p.  470 : — 

1,  Where  the  language  is  that  goods  are  sold  "on  arrival  per  ship  A,  or  ex  ship  A,** 

or  "  to  arrive  per  ship  A,  or  ex  ship  A, — "  for  these  two  expressions  mean  pre- 
cisely the  same  tiling, — it  imports  a  double  condition  precedent,  viz.,  that  the 
ship  named  shall  arrive,  and  that  the  goods  sold  shall  be  on  board  on  her 
amval;  Johnson  v.  McDonald,  9  M.  &  W.,  600,  604,  per  Parke,  B. 

2.  Where  the  language  asserts  the  goods  to  be  on  board  of  the  vessel  named,  as 

**  1, 170  bales  now  on  passage,  and  expected  to  arrive  per  ship  A,"  or  other  terms 
of  like  import,  there  is  a  warranty  that  the  goods  are  on  board,  and  a  single 
condition  precedent,  to  wit,  the  arrival  of  the  vessel ;  Gorrissen  v,  Perrin,  27 
L,  J.,  C.  P.,  29;  2  C.  B.  (N.  S.),  681. 
3j  The  condition  precedent,  that  the  goods  shall  arrive  by  the  vessel,  will  not  be 
fulfilled  by  the  arrival  of  goods  answering  the  description  of  those  sold,  but 
not  consigned  to  the  vendor,  and  with  which  he  did  not  affect  to  deal ;   but. 
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(S)  To  be  delivered,  &a     "  Restraint  of  princes  and  rulers,  &c., 
always  excepted." 

sembiCy  the  condition  will  be  fulfilled  if  the  goods  which  arrire  are  the  same 
that  the  vendor  intended  to  sell,  in  the  expectation,  which  turns  out  to  be 
unfounded,  that  they  would  be  consigned  to  him  ;  Smith  v,  Myers,  5  L.  R., 
Q.  B.,  429;  7  L.  R.»  Q.  B.,  139,  Ex.  Ch. 
4.  Where  the  sale  describes  the  expected  cargo  to  be  01  a  particular  description,  as 
**  400  tons  Aracan  Necransie  nee,"  and  the  cargo  turns  out  on  arrival  to  be  rice 
of  a  dififerent  description,  the  condition  precedent  is  not  fulfilled,  and  neither 
party  is  bound  by  the  bargain  ;  Vemede  v.  Weber,  25  L.  J.,  Ex.,  326 ;  i  H. 
&  N.,  II ;  Simod  v,  Braddon,  26  L.  J.,  C.  P.,  198 ;  2  C.  B.  (N.  S.),  324, 
It  occasionally  happens  that  the  external  packages  arrive  without  the  contents,  casks 
being  empty,  and  barrels,  which  contained  oil  or  mmasses,  with  a  valueless  residue  only. 
In  some  cases  the  character  of  the  contents  is  changed  by  the  action  of  sea-water,  sugar 
or  salt  or  flour  having  lost  its  specific  character.    The  fiiight  that  is  due  under  these  cir- 
cumstances  necessarily  depends  on  the  cause  and    nature   of  the    deterioration ;  see 
p.  516,  ante* 

Where  goods,  by  destruction  of  wrappers  or  firom  other  causes,  become  intermued 
and  the  property  of  different  owners  cannot  be  separated,  considerable  difficulties  in 
practice  often  accrue.  The  rule  of  the  civil  law  was,  that  if  an  admixture  was  intention- 
ally made,  fraudtdently  or  wilfully,  by  one  party  and  without  the  consent  of  others,  he 
was  bound  to  accept  the  whole,  and  make  restitution  in  damages  to  the  parties  injured. 
The  common  law,  on  the  other  hand,  vested  the  entire  property  in  the  parties  injured. 
If  A  wilfully  intermixes  his  hay  or  com  with  that  of  another,  it  is  his  loss ;  but  the  law 
is  carried  no  further,  and  if  the  goods  can  be  distinguished  and  separated*  no  change  of 
property  ensues ;  2  Kent's  Com. ,  364, 365,  4th  ed.  So  if  the  mucture,  say  of  com  or  flour, 
were  of  equal  value,  then  the  injured  party  would  take  his  share,  and  not  the  whole. 
But  if  the  articles  were  of  different  value  or  quality,  and  they  cannot  be  severed,  the 
injured  part^  takes  the  whole.     It  is  for  the  person  guilty  of  the  fraud  to  distinguisJi  his 

J)roperty  satisfectorily,  or  to  lose  it  :  no  court  of  justice  is  bound  to  make  the  severance 
or  him;  Lupton  ».  White,  15  Ves.,  432,  440 ;  Chedworth  v.  Mwards,  8  Ves.,  46; 
Hart  V,  Ten  Eyck,  2  Johns  Ch.  R.  C.,  2 ;  Story  on  Bailm.,  40.  Where  the  admixture 
or  confusion  takes  place  by  accident,  the  same  result  follows  by  the  civil  law  as  where  it 
takes  place  as  to  moieties  by  consent  at  common  law,  and  the  parties  become,  as  having 
eaual  mterests  in  the  whole,  tenants  in  common ;  Vinn.  ad  Inst,  lib.  2,  tit.  2,  s. 
20 ;  and  Story,  J.,  is  of  opinion  that  the  like  rale  would  probably  be  adopted  by 
the  Am.  law  in  like  circumstances.  Story  on  Bailm.,  s.  40;  and  see  Bond  v.  Ward, 
7  Mass.,  123 ;  Danes,  Abr.  Ch.  76,  art.  3,  s.  15  ;  Ayliffe,  Pand.,  b.  3,  tit.  3,  p.  291. 
Following  these  rules  in  an  American  case,  in  which  the  marks  on  twenty-five  bales  of 
cotton  had  been  effaced  to  prevent  their  identification,  and  were  in  consequence  delivered 
to  the  consignee  of  140  bales  with  his  quantity,  in  the  absence  of  means  to  identify  the 
particular  twenty-five,  or  sever  them,  the  court  held  that  there  was  a  good  delivery  of 
the  whole  165  bales  to  the  owner  of  the  140;  The  Idaho,  ii  Blatchf.  C.  C,  218,  224, 
3  Otto,  575  (Am.). 

The  owner  or  master  who  fraudulently  or  with  knowledge  of  a  fraud,  misdclivers 
goods,  is  liable  for  conversion  ;  and  it  has  been  held  that  the  master  of  a  ship  under 
charter,  put  up  by  the  charterer  as  a  general  ship,  may  still  be  the  agent  of  the  owner  for 
some  purposes  as  to  negligence  and  misdelivery  of  goods,  even  though  the  owner  would 
not  be  liable  on  the  contract  for  carriage  to  the  several  shippers  ;  Fletcher  v,  Braddick* 
2N.  R.,  182;  Fenton  v.  The  City  of  Dublin  St  Packet  Co.,  8  A.  &  E.,  835  ; 
Ilodgkinson  v.  Femie,  2  C.  B.  (N.  S.),  415  ;  Laugher  v.  Pointer,  5  B.  &  C,  547»  57^. 
Where  the  bill  of  lading  vests  not  merely  the  right  to  receive,  but  the  right  to  assign 
goods  in  a  particular  person,  as  by  an  indorsement  **To  be  delivered  to  A  B  &  Co.,  or 
to  their  assigns,*'  it  was  an  opinion  expressed  in  one  of  the  cases  recently  decided  in 
the  House  of  Lords  that  dominion  over  the  cargo  is  not  only  given,  but  that  the  property 
also  is  vested  in  the  person  having  such  power  to  assign ;  Weguelin  v,  Cellier,  6  L.  R., 
H.  ofL.,  301,  per  Lord  Colonsay.  Where  goods  were  delivered  on  a  wharf,  and  the 
consignees  attended  the  delivery  and  paid  freight,  and  the  bills  of  lading  provided  for  the 
receipt  of  the  goods,  package  by  package,  as  delivered,  it  was  held  that  the  shipowner 
was  not  liable  for  subsequent  loss  ;  The  Santee,  7  Blatchf.  C.  C,  186  (Am.) ;  but  on  a 
bill  of  lading  in  terms  not  less  stringent,  it  was  held  that  a  landing  on  the  dock  quay  was 
no  delivery,  the  goods  being  under  the  control  of  the  shipowner  by  a  delivery  clerk ; 
Collins  V.  Bums,  63  N.  Y.  R.,  i ;  Ostrander  v»  Brown,  15  Johns  R.,  39,  42  ;  Redmond 
V.  L.N.Y.  &  Philadelphia  St.  B.  Co.,  46  N.  Y.,  578;  M'Andrcw  z;.  \Vhitlock,  52  ft/..  40. 
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(6)  Freight- for  the  said  goods  to  be  paid  on  delivery  or  at 

or  on  "  right  and  true  delivery,"  with  primage  and 
average  accustomed,  or  '*he  or  they  paying  freight  for  the  said 
goods." 

This  clause  is  introduced  for  the  benefit  of  the  master  only,  and  not  for  that  of  the 
consignee,  and  the  master  may  therefore  waive  it,  if  he  pleases,  on  behalf  of  his  owner, 
and  is  not  bound  to  withhold  the  delivery  of  the  goods ;  Christy  v.  Row,  i  Taunt.,  300,  per 
Mansfield,  C  J.  If  the  words  are,  **  on  payment  of  freight, "  the  delivery  of  the  goods  and  the 
payment  are  in  law  regarded  as  concurrent  acts;  Paynter  v,  James,  aL.  R.,C.  P., 
340 ;  Duthie  v,  Hilton,  4L.  R.,  C.  P.,  138 ;  Lane  v,  Penniman,  4  Mass.,  91 ;  Balmer 
V,  Lorillard,  16  Johns,  348 ;  Certain  Logs  of  Mahogany,  2  Sumn.,  589  ;  Brittan  v.Bamaby, 
21  How,  527.  I^  on  the  other  hand,  the  language  shows  that  one  act  is  to  precede  the 
other,  as  payment  after  delivery,  then  the  acts  must  be  performed  as  agreed  ;  Foster  v. 
Colby,  28  L.  J.,  Ex.,  81,  3  H.  &  N.,  705  ;  Reg.  v,  Humphery,  10  Ad.  &  E.,  335 ;  but  see 
Levy  V.  Drew,  5  D.  &  L.,  307  ;  Black  v.  Rose,  2  Moo.  P.  C.  C.  (N.  S.),  277.  Primarily 
and  without  any  bill  of  lading,  the  law  would  imply  from  the  voluntary  acceptance  of 
goods  by  a  consignee  a  promise  to  pay  freight /r<?  ratd  itineris  ;  Luke  v,  Lyde,  2  Burr, 
882  ;  Christy  v.  Row,  i  Taunt.,  300;  Lutwidge  v.  Grey,  H.  of  L.,  1,738  ;  The  Soblomsten, 
I  L.  R.,  A.  &  E.,  293  ;  Hopper  v.  Bumess,  i  C.  P.  D.,  142  ;  Metcalfe  v.  The  Brit.  Iron 
Works  Co.,  2  Q.  B.  D.,  423  \\id,^  603;  Abb.  on  Ship.,  2  Ed.,  205.  Originally  the  bill  of 
lading  was  not  negotiable,  but  was  a  diose  in  action,  and  its  transfer  to  another  holder 
gave  that  person  no  right  of  action  against  the  carrier  for  his  breaches  of  duty,  and  did  not 
render  him  responsible  for  the  freight.  Thus  he  might  receive  the  goods  and  refuse  to 
pay  for  their  carriage.  This  injustice  was  removed  as,  by  the  custom  of  merchants,  freight 
became  due  by  an  acceptance  of  the  bill  of  lading,  which  was  in  effect  an  assent  to  its 
terms.  This  was  decided  in  Roberts  v.  Holt,  2  Show,  case  398,  443.  From  the 
earliest  periods  the  master  had  a  lien  on  the  goods,  and  could  refuse  to  deliver  unless  paid 
freight;  Roccus,  note  87,  88,  90,  Monumentajuridica,  vol.  i,  126,  127 ;  v.  2,  215,  437 ; 
V*  3»  9>  517  5  V.  4,  121,  281  ;  but  such  lien  was  possessory  only,  and  was  lost  by  a 
surrender  or  delivery  of  the  goods.  And  it  was  ruled  in  an  early  case,  where  the  master 
delivered  the  goods  to  the  consignee  who  had  refused  to  pay  the  freight,  that  he  could  not 
recover  from  the  consignee,  as  he  had  surrendered  his  lien  ;  Penrose  v.  Wilkes,  Hil.  T. 
(1790),  coram  Ld.  Kenyon,  Abb.  on  Ship.,  370,  nth  ed.  And  where  the  consi£nee 
sold  the  goods,  and  the  purchaser  re-entered  the  goods,  the  consignee  named  was  held 
liable ;  Artaza  v.  Smallpiece,  I  Esp.,  23.  And  the  master  has  a  lien  for  his  freight  and  all 
proper  charges,  but  not  for  demurrage  ;  Birley  v,  Gladstone,  3  M.  &  S.,  205  5  Phillips  v, 
Rodie,  15  I&st,  547  ;  see  Kerford  v,  Mondel,  5  H.  &  N,  931 ;  unless  expressly  agreed, 
^vsee  M'L^  v,  Fleming,  2  L  R.,  H.  of  L.  Sc.  128;  and  this  has  been  held  in  America  to 
extend  to  salvage  claims  where  the  loss  had  been  without  negligence ;  The  Chicago  & 
I.  W.  R.  Co.  V.  The  N.  W.  Union  Packet  Co.,  38  Iowa,  377.  The  lien  for  freight  stands 
on  the  same  footing  as  other  possessory  liens  :  it  assumes  an  improvement,  or  benefit,  or 
work  done ;  Orchard  v,  Raclcstraw,  19  L.  J.,  C.  P.,  303  ;  Jackson  v,  Cummins,  5  M.  & 
W.,  342.  It  does  not  exist  for  damages  merely,  or  unliquidated  claims ;  Sanderson  v. 
Bell,  4Tyr.,  244 ;  2  C.  &  M.,  304.  The  goods  to  which  it  attaches  must  be  brought  as 
the  proper  goods  of  the  bailor,  and  he  mMst  have  possession  as  if  they  were  his  own, 
10  Ex.,  417  ;  and  no  lien  exists  where  there  is  an  express  antecedent  contract  inconsistent 
with  the  lieo,  as  the  lien  grows  out  of  an  implied  contract,  and  an  express  contract,  which 
is  repugnant  to  it,  shuts  it  out;  Chase  v,  Westmore,  5  M.  &  S.,  180;  Somes  v, 
British  Empire  Ship.  Co.,  8  H.  of  L.  C,  338.  And  where  the  consignees  were  in  default, 
it  has  been  held  that  a  master  may  warehouse  goods  in  his  own  name,  after  the  lapse  of 
a  reasonable  time,  and  retain  his  lien,  but  that  a  wrongful  landing  before  default 
determined  the  lien ;  Western  Transport  Co.  v.  Barber,  56  N.  Y.  R.,  544.  In  this 
case  three  days  were  given  for  discharge,  and  a  rate  of  demurrage  after,  and  it  was 
held  that  no  landmg  could  be  properly  made  in  the  interests  of  the  ship  until  these 
days  had  expired  :  the  master  is  bound  to  wait  both  the  lay  and  demurrage  da3rs. 

On  the  other  hand,  he  cannot,  unless  indemnified,  be  compelled  to  surrender  goods  he 
has  accepted  to  carry  until  he  has  reached  the  proper  and  agreed  destination.  The  contract 
is  entire ;  Molloy,  Book  2,  cap.  4 ;  Roccus,  Note  88,  89  j  Blakey  v.  Dixon,  2  Bos,  &  P.,  321 ; 
Sturgis  V.  Gairdner,  2  Brev.,  233  (Am.).  The  rule  in  America  nas  been  stated  thus  ; — Ship 
and  cargo  have  reciprocal  rights  against  each  other,  and  reciprocal  liens  to  enforce  these 
rights ;  Parsons,  vol.  i,  p.  171.  In  England  the  liens  are  not  reciprocal :  the  lien  of  the 
cargo  on  the  ship  is  not  possessory,  and  the  owner  of  cargo  has  only  qualified  remedies  in  the 
Admiralty  Court  against  the  shipowner  for  his  breaches  of  duty,  or  for  short  delivery  or 
otherwise.    The  law  favoured  the  carrier  :  although  the  promise  was  on  the  one  side  to 


Digitized  by  VjOOQ IC 


534  THE  LAW  OF  MERCHANT  SHIPPING. 

(6)  Freight  for  the  said  goods  to  be  paid  on  delivery  or  at 

or  on  "  right  and  true  delivery,"  with  primage  and 
average  accustomed,  or  "  he  or  they  paying  freight  for  the  said 
goods." 

deliver  and  the  other  to  pay  freight,  the  consignee  was  compelled  to  pav  the  entire  freight 
agreed,  if  a  lump  sum,  even  if  he  did  not  receive  entire  delivery,  and  had  a  remedy  only  bjr 
cross  action  for  the  £ulure  to  deliver.  This  was  based  on  a  rule  well  established,  that* 
where  covenants  were  dependent  performance  must  be  averred  on  the  other  side ;  but  that 
where  money  was  to  be  paid  before  the  thing  was  done,  the  covenants  are  mutual  and  inde- 
pendent ;  Terry  v,  Duntze,  2  H.  Bl.,  392,  per  Duller,  J.  So  that  where  freight  is  payable 
m  advance,  as  is  often  agreed,  the  shipper  had  no  remedy  but  by  cross  action  ;  and  if  the 
advance  freight  had  by  arrangement  to  be  paid  on  a  given  day,  it  was  no  answer  that  the 
shipowner  had  not  performed  his  contract;  Thorpe  v.  Thorpe,  i  Ld.  Raym.,  662; 
Dakin  v.  Oxley,  1 5  C.  B.  (N.  S.),  665  ;  Davidson  v.  Gwynne,  12  East,  381  ; 
Shields  v,  Davies,  4  Camp.,  119;  6  Taunt.,  65;  The  Don  Francisco,  32  L.  J., 
Ad.,  14 ;  Stimson  v.  Hall,  i  H.  &  N.,  831 ;  Mondel  v.  Steel,  8  M.  &  W.,  858.  Where 
the  bai^ain  was  to  pay  only  so  much  per  package,  or  bale,  or  cask,  the  shipowner  could 
not  claim,  onless  each  package,  or  cabk,  or  bale  was  delivered ;  and  the  bargain  was  that 
each  party  must  be  equally  ready  to  perform  his  part — the  one  to  deliver,  the  other  to 
pay.  A  master  might  refuse  to  deliver  if  he  knew  he  would  not  be  paid,  or  vice  versa  ; 
Callonel  v,  Briggs,  Salk.,  112;  Morton  v.  Lamb.,  7  T.  R.,  125.  It  is  a  payment 
for  goods  shipped,  carried  and  delivered ;  How  v,  Kirchner,  ii  Moo.  P.  C.  C,  21 ; 
Cato  V.  Irving,  5  De  G.  &  S.,  210;  Brown  v.  Tanner,  3  L.  R.,  Ch.,  602,  603.  If  the 
term  is,  "freight  upon  cargo  when  delivered,"  this  is  the  same  as  freight  on  delivery; 
Budclez^.  I^oop,  2  L.  R.,  Ex.,  125.  The  shipowner  must  be  ready  and  willing  to 
deliver  the  goods  on  payment  of  the  money  ;  Duthie  v  Hilton,  4  L.  R.,  C.  P.,  138.  If 
the  words  used  are,  **  freight  according  to  nett  weight  delivered,'*  the  amount  payable  is  so 
determined ;  Gibson  v.  Sturgc,  10  Ex.,  662  ;  Duthie «/.  Hilton,  3. ;  Buckle  z/.  Knoop,  3. 

(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  "  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

Where  there  is  no  express  obligation  to  demand  freight  from  the  consignee,  the 
consignor  is  primarily  liable  without  express  words,  as  where  p^oods  had  been  shipped  on 
account  of  the  consignor,  the  master  did  not  demand  or  require  freight  of  the  consignee, 
^d  it  was  held  that  he  might  sue  the  consignor.  .  The  shipper  named  in  the  B.  of  L.  is 
liable  primarily  for  the  freight,  although  he  does  not  own  the  goods,  and  although  there 
is  no  express  stipulation  on  his  part  to  pay  freight;  this  indebtedness  arises  from 
his  having  engaged  the  shipowner  to  take  on  board  and  carry  the  goods  at  his 
instance ;  Lemont  v.  Lord,  52  Me.,  385  ;  Domett  v,  Beckford,  tn/ra ;  Erichsen  v, 
Barkworth,  3  H,  &  N.,  601,  894 ;  Blanchiurd  v.  Page,  8  Gray,  290 ;  Woosler  v.  Tarr, 
8  Allen,  270.  The  master  is  not  in  this  case  bound  to  withhold  the  delivery 
of  the  goods ;  Shepard  v.  Bemales,  13  East,  565.  As  soon  as  the  goods  are 
shipped,  and  before  the  bills  of  lading  are  signed,  the  consignor,  unless  the  liability 
is  controlled  by  special  custom,  becomes  liable  to  pay  for  the  carriage;  Domett  v, 
Beckford,  5  B.  «  Ad.,  521.  In  a  case  where  the  words  in  reference  to  the  port  of  delivery, 
**he  or  they  (viz.,  the  consignees)  paying  freight,**  were  omitted  by  nccident,  it  was 
held  that  the  consignees  were  liable  notwithstanding  on  the  term  following,  **  Freight  for 
the  said  goods  £4  5s.  per  ton  of20Cwt.  net  delivered,  with  prinTage,"  &c.,  followed  by  the 
names  of  the  consignees.  The  names  of  the  consignees  in  that  conjunction  created  an 
inference  of  their  liability;  Weguelin  v,  Cellier,  6  L.  R.,  H.  of  L.,  286.*  If  the  consignee 
makes  default,  the  consignor  is  however  still  liable ;  as  where  the  goods  afe  brought  back 
either  because  the  consignee  will  not  or  cannot  receive,  or  where  from  the  restraint  of 
princes  or  other  accepted  peril  there  cannot  be  a  delivery,  the  consignor  is  liable,  and,  if  the 
voyage  out  and  home  is  entire,  semblc  he  will  be  compelled  to  pay  both  ;  Christy  v.  Row, 
I  Taunt.,  300  ;  the  clause,  having  been  originally  introduced  to  the  intent  that  the  ship- 
owner should  not  be  left  merely  to  his  action  on  the  charter-party,  was  intended  to  give 
the  shipowner  the  option  of  msisting,  if  he  thought  fit^  on  receiving  the  freight  before 
delivenng.  It  does  not  cast  the  duty  on  the  master  of  insisting  upon  receivmg  at  all 
hazards  ;  Shepard  v.  Bemales,  lb, ;  Domett  v.  Beckford,  supra. 

Sometimes  the  bargain  is  expressly,  **  Freight  to  be  paid  by  the  shippers,"  How  a 
Kirdmer,  11  Moo,  P.  C.  C,  21 ;  Kirchner  v.  Venus,  12  Moo.  P.  C.  C.,  361  ;  Andrew  r 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  "  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

Moorhouse>  5  Taunt.,  435 ;  and  although  this  renders  the  shipper  liable,  as  being  a 
bargain  independent  of  the  contract  of  carriage,  it  is  not  in  this  form  considered  as  freight, 
and  the  duties  and  obligations  which  flow  from  freight  proper  are  not  identical.  In  one 
case  the  payment  was  **for  ship  lost  or  not  lost,*'  and  it  was  held  that  this  term  did 
not  create  a  waiver  of  the  lien,  and  the  payment  was  therefore  freight ;  but  this  case, 
Neish  V.  Graham,  8  EL  &  B.,  505,  and  also  Gilkison  v.  Middleton,  2  C.  B.  (N.  S.),  134, 
have  both  been  discredited  by  above-cited  cases.  In  this  latter  case  the  outward  cargo 
was  to  be  carried  freight  free,  but  the  owner's  lien  was  reserved  on  any  cargo  put  on 
board ;  but,  ordinarily,  where  the  contract  is  inconsistent  with  a  lien,  or  gives  no  lien, 
the  courts  will  not  supply  it,  and  mere  words  will  not  create  it,  if  the  right  does  not 
exist;  The  Schr.  Volunteer,  I  Sumn.,  551,  569,  per  Story,  J.  ;  Chandler  z/.  Belden,  18 
Johns,  157,  162  ;  Alsager  v.  St.  Katherme's  Docks  Co.,  14  M.  &  W.,  794  ;  Raymond  v. 
Tyson,  17  How,  53.  A  mortgagee  on  taking  possession  of  a  ship  is  as  much  entitled 
to  freight  as  if  owner  of  the  ship ;  Brown  v.  Tanner,  3  L.  R.,  Ch.,  597.  Freight  is 
incidental  to  ownership,  and  passes  with  the  ship ;  Lindsay  v.  Gibbs,  22  Beav.,  522. 

If  the  master  once  waive  his  lien  by  delivering  the  goods,  it  cannot,  like  other  liens  at 
common  law,  be  revived ;  Tamvaco  v,  Simpson,  19  C.  B.  (N.  S.),  453;  i  L.  R.,  C.  P. 
(Ex.  Ch.),  363.  And  the  fact  of  delivery  to  a  consignee  impliedlv  suggests  that  there  has 
been  a  frcih  contract  to  pay,  by  the  consignee,  in  consideration  ot  the  carrier  or  shipowner 
having  abandoned  his  lien  ;  Sanders  v,  Vanzeller,  4  Q.  B.,  260.  Of  the  effect  of  aban- 
doning the  lien  in  cesser  of  liability  cases,  see  p.  454  et  seg.,  ante,  and  p.  544,  post. 

The  lien  may  be  waived  or  destroyed,  not  only  by  delivery,  but  also  by  an  acceptance 
of  payment,  or  bv  an  acceptance  of  collateral  security  other  than  the  goods,  as  by  receipt 
of  a  bill  of  exdiange;  Alsager  v.  St.  Katherine's  Dock  Co.,  14  M.  &  \V.,  794; 
Homcastle  v,  Farran,  3  B.  &  Aid.,  497  ;  Tamvaco  v.  Simpson,  supra ;  Xirchner  v, 
Venus,  supra.  Where  a  doubt  exists  whether  the  lien  has  been  retained  upon  a  certain 
term,  the  question  is  one  of  fact  for  the  jury ;  Lidgett  v,  Perrin,  11  C.  B.  (N.  S.),  362. 

The  lien  may  also  be  lost  by  an  excessive  demand,  the  proper  sum  being  tendered, 
which  would  make  the  subsequent  detention  unlawful ;  The  Energie,  6  L.  R.,  P.  C,  306. 
And  where  the  freight  can  only  be  ascertained  by  measurement  upon  delivery,  the  consignee 
is  required  only  to  be  ready  and  willing  to  pay  the  lawful  freight  when  the  delivery  is 
made ;  and  under  the  M.  S.  Act,  1862,  a  **  failure  to  land  and  take  delivery,"  justifying 
a  shipowner  in  landing  under  the  Act,  does  not  imply  wilful  default ;  but  a  failure  to  take 
delivery,  with  or  without  personal  default,  and  however  caused,  and  a  landing  under  the 
Act  by  the  shipowner  if  the  demand  of  freight  has  been  excessive,  becomes  unlawful,  and 
will  give  the  owner  of  the  gcods  a  right  of  action  ;  The  Energie,  lb.     Where  the  goods 
have  been  constructively  delivered  to  the  consignee,  it  is  also  lost,  as  where  they  are 
delivered  to  the  master  of  the  ship  as  the  agent  ol  the  consignee  ;  Valpy  v.  Gibson, 
4  C.  B.,  837,  865  ;  Rowe  v,  Pickford,  8  Taunt.,  83  ;  Leeds  v.  Wright,  3  B.  &  P.,  320 ; 
Whitehead  v,  Anderson,  9  M.  &  W.,  518,  535  ;  Wilmshurst  v.  Bowker,  7  M.  &  G.,  882  ; 
Key  V.  Cotesworth,  7  Ex.,  595  ;  22  L.  J.,  Ex.,  4  ;  Van  Casteel  v,  Booker,  18  L.  J.,  Ex.,  9 ; 
3  Ex.,  691,  708  ;  Bemdtson  v,  Strang,  3  L.  R.,  Ch.,  588 ;  Fraser  v,  Witt,  7  L.  R.,  Eq., 
64.   The  lien,  moreover,  is  not  a  general  but  a  particular  lien,  and  will  nut  cover  advances 
generally  or  a  balance  of  accoimt.    And  where  acceptances  bad  been  given  for  part  of 
the  chartered  freight,  wliich  in  the  opinion  of  the  master  were  worthless,  and  were  so  in 
fact,  it  was  held  that  he  could  not  detain  the  goods  as  for  the  whole  freight.     Whether 
the  pa3m:)ent  in  part  by  acceptance  was  in  the  nature  of  an  advance,  or  was  a  payment  of 
freignt  qua  freight,  the  hen  was  equally  gone  ;  Tamvaco  v.  Simpson,  I  L.  R.,  C.  P. 
(Ex.  Ch.),  363.     The  words,  *'  freight  to  be  paid  on  unloading  and  right  delivery  of  the 
cargo,"  did  not  create  a  fresh  lien,  or  extend  the  shipowner's  right ;  and  where  the  lien 
was  agreed  at  ;^3  los.  per  ton  of  50  cubic  feet,  on  right  delivery,  it  was  held  that  it  would 
not  cover  any  other  claim  than  for  freight  j   Fry  v.  The  Chartered  Mercantile  Bank  of 
India,  i  L.  R.,  C.  P.,  689.    But  a  wharfinger  may  have  by  custom  a  lien  for  fonner  freight 
unpaid,  or  a  general  balance;  Naylor  v.  Mangles,   i   Esp.,   iio;  Spears  v.    Hartley, 
3  Esp.,  81 ;  sdthough  the  master  has  not,  Bishop  v.  Ware,  3  Camp.,  360.     But  if  a 
carrier  give  notice  that  all  goods  committed  to  him  will  be  considered  subject  to  a 
general  lien,  this  may  be,  as  between  the  consignor  who  ships  with  notice  of  the  rule  and 
the  shipowner,  a  binding  baigain.     But  this  would  not  extend  to  the  consignee,  if  he 
were  even  the  factor  of  the  consignor  ;  Wright  v.  Snell,  5  B.  &  A.,  353,  per  Bay  ley,  J. 

But  the  master  mav  detain  any  part  of  the  goods  for  the  freight  of  all  that  are  consigned 
to  the  same  person ;  Sodergren  v.  Flight,  cited  in  Hanson  v.  Meyer,  6  East,  622 ;  M^er 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  **  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

V,  Young,  5  E.  &  B.,  755  ;  The  Roecliff,  2  A.  &  E.,  363 ;  but  not  for  the  goods  of  the 
same  owner  consigned  under  different  contracts  to  different  persons  ;  Bernsd  v.  Pim,  i 
Gale,  17.  Where  tbeb.  of  1.  made  the  freight  payable  to  a  specified  person,  who,  when  . 
the  goods  were  delivered,  was  not  present  by  himself  or  an  agent  to  receive  it,  whereby  it 
was  lost,  it  was  held  that  he  was  not  entitled  to  recover  it  from  the  shipper  ;  Thomas 
V.  Snyder,  39  Pena,  317. 

Where  the  bills  of  lading  are  transferred,  either  while  the  ship  is  at  sea,  or  after 
arrival,  or  after  partial  delivery,  questions  of  freight  become  of  considerable  diflficulty 
in  the  event  of  the  bankruptcy  of  the  indorsee  or  consignee.  Thus,  in  an  American 
case  (Davison  v.  City  Bank,  57  N.  Y.,  81),  a  cargo  of  wheat  was  consigned  to 
City  Bank,  account  T.  L.  Baker  or  assigns ;  the  cashier  of  the  City  Bank  directed 
a  delivery  on  account  of  the  Milwaukee  Bank,  subject  to  order  of  the  City  Bank,  and 
it  was  delivered.  The  wheat,  in  fact,  belonged  to  third  parties,  and  had  been  purchased 
for  them  by  the  Milwaukee  Bank,  the  Oswego  Bank  merely  acting  as  their  agents, 
and  having  no  pecuniary  interest  in  the  matter.  The  purchaser  of  the  wheat  having 
resold  the  wheat  and  failed,  the  question  arose  who  was  to  pay  and  lose  the  freight. 
It  was  decided  that  the  City  Bank  was  liable  for  the  freight,  although  it  had  no  interest 
in  the  goods.  "It  was  liable,  as  consignee,  to  pay  freight  and  charges;**  Merian  v. 
Funck,  4  Denio.,  iio;  Hinsdell  v.  Weed,  5  /</.,  172  ;  Merrick  v.  Gordon,  20  N.  Y., 
93  ;  Davis  v.  Pattison,  24  N.  Y.,  317 ;  Morse  v,  Pesant,  2  Keyes,  16.  It  mattered  not 
whether,  under  such  bill  of  lading,  the  consignee  was  owner  or  not, — the  law  implied  a 
promise  on  his  part  to  pay  the  freight ;  but  if  the  City  Bank,  having  no  interest  as  owner 
in  the  wheat,  had  simply  assigned  the  bill  of  lading  and  directed  a  ddivery  to  the  assignee, 
or  given  an  order  for  its  delivery  to  the  owner  of  the  wheat,  without  accepting  or  receiving 
it,  it  would  not  have  been  liable  ;  Dart  v.  Ensign,  47  N.  Y.,  619.  By  retaining  the  wheat 
in  its  order  and  disposition,  and  directing  the  mode  and  place  of  delivery,  it  retained 
control ;  and  although  the  master  was  directed  to  the  actual  purchaser,  he  was  not  bound 
to  do  so,  the  bank  having  made  itself  liable ;  Davison  v.  The  City  Bank,  57  N.  Y. ,  81 ; 
Fowler  v,  Knoop,  4  Q.  B.  D.,  299,  47  L.  J.,  Q.  B.,  473  ;  Palmer  v.  Zarifi,  37  L.  T. 
(N.  S. ),  790.  Ordinarily,  the  presumption  that  a  consignee  is  owner  may  be  rebutted,  and 
a  different  relation  maybe  proved  to  exist  as  a  question  of  fact ;  Price  v.  Powell,  3  N.  Y., 
322  ;  Sweet  v,  Barney,  23  N.  Y.,  335.  Dock  warrants  or  delivery  orders  vrill  pass  the 
goods  by  indorsement,  if  communicated  upon  a  contract  of  sale  to  the  wharfinger,  upon 
hb  assent  to  the  transfer ;  Lucas  v,  Dorrien,  7  Taunt,  278.  A  delivery  order  in  usual 
form,  **  Please  deliver  to  bearer,  &c.,"  signed  by  the  indorsee  of  the  bill  of  lading,  and 
subsequently  transferred  for  value,  confers  no  such  title  as  would  arise  on  the  transfer  of  a 
bill  of^lading  under  similar  circumstances  ;  it  passed  an  interest  in  the  contract,  but  not  in 
the  goods,  and  was  liable  to  be  defeated  by  the  vendor's  lien ;  Jenkyns  v,  Usbome,  7 
M.  &  G.,  678 ;  8  Sc.  N.  R.,  505  ;  Akerman  v,  Humphery,  i  Car.  &  P.,  53.  And  the 
rule  is  the  same  in  America  as  in  England,  that  a  mere  receipt  and  acceptance  of  a  bUl 
of  lading  of  goods,  or  of  the  cargo  therein  expressed,  will  not,  without  reference  to  the 
charter-party,  or  to  other  terms,  or  unless  the  terms  are  clearly  expressed  in  the  bill  of 
lading  itself,  make  a  consignee  or  indorsee  liable  to  pay  demurrage,  or  the  captain's 
gratuity,  or  anv  other  term  than  freight,  without  more ;  Gage  v,  Morse,  94  Mass.,  410. 
And  where  no  lay  days  are  provided  in  the  charter-party  or  bill  of  lading,  and  no  time 
named,  the  consignee  is  not  liable  for  delays  occurring  without  his  fault ;  The  Glover,  i  Br. 
Ad,  i6i5  (Am.).  And  in  the  case  of  G^e  v,  Morse,  the  commencement  of  delivery  was 
considered  as  determining  the  liability  of  the  deliveree  to  pay  freight,  and  that  an  assignee 
by  indorsement  of  the  bill  of  lading,  before  any  delivery  has  taken  place,  would  transfer  the 
property  in  the  cargo,  and  with  it  the  liability  for  freight,  if  with  the  acquiescence  of  the 
shipowner ;  Cross  v.  Beard,  26  N.  Y,,  85  ;  Young  v,  Moeller,  5  El.  &  B.,  755  ;  Smith  v, 
Sieveking,  Id. ,  589,  and  see  The  Idaho,  3  Otto,  575.  If  the  consignee  named  in  the  bill  of 
lading  is,  in  fact,  only  an  agent,  and  at  the  time  he  received  the  goods  he  was,  to  the 
knowledge  of  the  carrier,  only  so  acting,  the  principal,  and  not  the  agent  named,  is  liable  ; 
Boston  &  Maine  Rl.  Co.  v,  Whitcher,  i  Allen,  497  ;  Dart  v.  Ensign,  47  N.  Y.,  619.  But  it 
would  be  otherwise  if  the  master  and  owner  were  unaware  of  the  agency  ;  and  a  ship- 
ment, "Account of  E.  A.  Bruce,  agent,  care  of  Jesse  Hoyt  &  Co.,  New  York,  for  Angus 
Smith  &  Co.,  care  of  Moses  Merrick,  Oswego,  Wew  York,  care  of  Welland  Rl.  Co.,  Port 
Colbome,  Ontario,"  was  held  not  a  shipment  for  Angus  Smith ;  Martin  v.  Angus  Smith, 
58  N.  Y.,  672  ;  see  also  Davison  v.  The  City  Bank,  57  N.  Y.,  81.  And  a  presumption 
that  the  consignee  is  owner  may  be  alwajrs  rebutted  by  evidence  of  a  different  relation 
shown  to  exist,  where  such  change  of  relationship  does  not  prejudice  the  carrier ;  Price  r. 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  "  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average.*' 

Powell,  3  N.  Y.,  322  ;  Sweet  v.  Barney,  23  N.  Y.,  335.    And  a  mere  intermediate  con- 
.  signee  would  not  be  liable,  as  upon  bills  of  1.,  *  *  Deliver  to  J.  F.  Fox,  care  of  Chas.  Ensign, 
Buffiila  care  of  Chicago  Rl.,'*  which  would  not  make  Ensign  liable ;  see  Dart  v.  Ensign, 
47  N.  Y.,  619. 

^  The  above  words,  or  this  term,  which  incorporates  the  conditions  as  to  paprinent  of 
freight,  has  been  very  fruitful  of  litigation  ;  not  unreasonably  so,  perhaps,  when  it  is  con- 
sidered tha^  by  this  compendiousTorm,  a  shipper  of  goods  in  a  general  ship  may  be  fixed 
with  liabilities  as  to  demuarrge  of  dead  freight,  and  possibly  with  other  liabilities,  of  which 
he  is  in  no  wise  apprised,  save  by  this  notice,  he  being  no  party  to  the  charter-party,  and 
having  otherwise  no  acquaintance  with  its  provisions,  A  sense  of  the  hardship  which  might 
spring  from  this  doctrine  of  constructive  notice,  if  pushed  to  its  extreme  limits,  doubtless 
influenced  the  courts  in  their  first  construction  of  tnis  clause,  inducing  them  to  limit  the 
incomoration  of  the  charter-party  stricUy  to  terms  ejusdem  generis  with  those  of  the  bill 
of  ladin|r.  Experience  has,  however,  made  the  courts  more  bold,  and  the  tenor  of  later 
authorities  is  to  fix  a  shipper  with  all  the  terms  of  the  charter  which  bv  reasonable  im- 
plication he  may  be  supposed  to  have  had  notice  of.  Ordinarily,  in  shipments  of  small 
parcels  the  rate  of  freight  is  agreed  and  fixed  by  the  bill  of  lading ;  but  where  a  moiety 
or  great  part  of  a  ship  is  taken  up  by  one  shipper,  such  a  term  as  that  forming  the  head- 
note  of  this  page  would  alone  be  inserted,  and  in  such  case  the  shipper  might  be  or 
become  aware  of  the  charter-party  itself.  In  this  way  the  hardship  may  practically  be 
minimised.  In  reality,  the  term  "  freight,"  derived  from  fracAt,  is  limited  in  practice  in 
England  to  the  compensation  for  transport  of  goods  in  ships  by  sea,  in  gross  or  detail,  and 
to  the  reward  or  hire  for  the  use  of  ships,  either  for  an  entire  voyage  or  the  voyage 
divided  into  sections  or  parts,  or  by  time,  as  by  the  month  or  year.  As  distin|[uished  from 
this  payment,  the  compensation  to  be  paid  for  unprofitably  detaining  a  ship,  and  pre- 
ventmg  it  from  earning  freight,  is  called  **  demurrage ; "  and  the  payment  for  unprofitably 
employing  a  ship,  that  is,  emploving  it  to  do  less  than  the  ship  is  capable  of  doing,  as  by 
using  it  on  a  voyage  imperfectly  freighted,  or  empty,  wholly  or  in  part,  is  known  as  *'  dead 
freight.'*  Whether  such  dead  freight  so  called  is  m  the  nature  of  dainage  and  unliquidated, 
or  may  be  a  liquidated  and  agreed  sum,  has  curiously  been  the  subject  of  some  controversy 
in  the  courts,  and  is  now  decided  to  incltfde  such  unliquidated  damages  or  remuneration 
calculable  as  may  be  determined  or  arrived  at  by  the  contract  for  not  loading  a  ship ; 
M'Lean  v.  Fleming,  2L.  R.,  H.  &  L.,  Sc.  128. 

The  unprofitable  detention  of  a  ship  while  loading  or  discharging,  either  from  the 
Diligence  of  the  master  and  crew  or  ol  the  owner's  agents,  or  other  causes,  is  one  of  the 
most  fruitful  sources  of  dispute  in  reference  to  the  hire  of  ships.  The  fact  that  delay  is 
being  paid  for,  often  makes  the  master  remiss,  the  ship  proving  more  profitable 
when  idling  than  while  engaged ;  and,  on  the  other  hand,  the  agents  of  the  charterers 
or  of  the  snippers,  unaware  of  the  days  expired  in  loading,  or  from  but  a  slight  interest 
in  the  subject-matter  of  discharge,  allow  time  to  pass  unheeded  by  all  save  the  ship- 
owner and  master.  As  between  the  charterer  and  shipowner,  it  is  quite  clear  that  a 
payment,  either  liquidated  or  not,  for  the  detention  of  a  ship  is  just  and  reasonable. 
How  far  it  is  so  in  reference  to  a  shipper  who  has  no  power  to  hurry  the  master  or  to 
obtain  his  goods,  and  who  is  yet  chaiged  by  some  term  loosely  incorporated  in  a  bill  of  1., 
which  he  has,  perhaps,  never  read,  is  another  matter.  The  law  holds  the  shipper  to  the 
written  bargain  where  a  time  is  specified,  and  treats  it,  if  there  is  a  breach,  as  an  absolute 
covenant  to  pay  either  a  sum  agreed  or  a  reasonable  compensation,  llie  undertaking 
is  absolute,  and  hindrances  beyond  the  charterer's  or  shipper's  control,  where  the 
latter  is  liable,  are  no  excuse.  He  promises  to  pay  damages  for  what  he  cannot  perform, 
as  well  as  for  his  defaults.  Ordinarily,  the  charter-party  contains  a  certain  fixed  time  for 
loading  and  unloading  the  ship :  beyond  this  fixed  and  agreed  time,  known  as  the  lay  days 
or  running  days,  certain  other  days  are  named  to  meet  eventualities,  at  a  given  rate  per 
day,  and  known  as  demurrage  days.  Whenever  these  are  specified  and  agreed  in  a  charter- 
party  or  bill  of  lading,  the  obligation  to  pay  after  the  agreed  rate  falls  on  the  freighter, 
and  on  the  shipowner  to  remain  during  those  days,  if  not  discharged  by  the  freighter. 

Where  no  time  is  named,  the  law  implies  a  reasonable  time  for  loading  and  unloading, 
according  to  the  circumstances  of  the  case,  and  gives  damages  for  detention,  in  the  nature 
of  demurrage,  for  all  excess  of  time  consumed  beyond  such  detention.  One  of  the  earliest 
cases  of  present  authority  upon  the  point  was  in  the  year  18 10.  The  question  arose  between 
shipowner  and  charterer.  The  charterer  had  covenanted  by  deed  **  that  fortv  days  should 
be  allowed  for  loading  and  unloading."    This  was  held  to  raise  an  implied  covenant  in 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  **  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

the  charterer  not  to  keep  the  ship  beyond  that  time,  and  rendered  him  liable  on  his 
covenant  for  detaining  the  ship  beyond  that  time ;  Randall  v.  Lynch,   12  East,  179 ; 
2  Camp ,  352.    In  the  following  year,  the  question  arose,  this  time  in  reference  to  a 
general  ship,  between  owner  and  shipper,  on  the  express  bargain  in  the  bill  of  ladiog, 
**  twenty  lay  days  for  delivery,  and  ;f  4  per  day  demurrage  afterwards."  Undoubtedly,  as  rt 
proved,  this  was  a  very  foolish  bargain  for  the  shippers  to  make,and  a  case  ofgreat  hardship 
as  to  them,  mitigated  only  bv  the  fact  that  they  had  impliedly  so  agreed.     Thirty  or  forty 
persons  might  have  had  goods  on  board  :  one  of  them  might  have  detained  the  ship,  and 
the  residue  would  have  been  bound  to  pay  £^  a  day  each,  although  they  were  mere  con- 
signees, and  had  never  seen  the  bill  of  ladmg  till  it  was  handed  to  them  to  demand  freight 
or  obtain   the  goods.     The  consignees*  acceptance  of  the  bill  of  lading  made  them 
responsible   for  these  very  onerous  and,  apparently,  unjust  terms ;    Leer  v,  Yates,  3 
Taunt.,  387.    The  master  might  have  detained  the  goods  improperly;  the  demumgc 
may  have  commenced  to  run  before  the  consignee  saw  the  bill  of  lading :   he  was  soil 
liable.    The  fact  that  he  cannot  receive  his  goods  from   the  default  of  others,  or  that 
it  is  impossible  for  him  to  unload,  is    no  excuse ;    Harman  v,   Gandolph,  Holt  N. 
P-»  35  ;  Hill  V,  Idle,  4  Camp..  327  ;  Erichsen  v.  Barkworth,  3  H.  &  N.,  601,  889;  Smith's 
Merc    Law,    9  ed.,   292;   Thiis  v,  Byers,   I  Q,  B.  D.,  244;    St.  Ship  Co.  Norden 
V,  Dempsey,  I  C.  P.  D.,  654;  Straker  v.  Kidd,  3  Q.  B.    D.,  223,  227  ;  Tapscottp. 
Balfour,  8  L.  R.,  C.  P.,   46 ;  Ashcroft  v.  Crow  Orchard  Colliery  Co.,  9  L.  R.,  Q.  B., 
540;  Fenwick  v,  Schmalz,  3  L.  R.,  C.  P.,  313 ;  Barker  v.  Hodgson,  3  M.  &  S.,  267; 
Barret  r.  Dutton,  4  Camp.,  333.     The  contract,  where  the  engagement  is  to  unload  in 
a  specific  time,  is  to  unload  at  all  events  or  pay.     Impossibility  is  immaterial ;  Barret 
V,  Uutlon,  4  Camp.,  333  ;   Blight  r.  Page,  3  B.  &P.,  295,  n.  ;    Hills  p.  Su^hrue,  15  M. 
&  W.,  253 ;  Thompson  v.  Wagner,  4  Camp.,  335,  n.     The  obligation  is  mdeeJ  in  this 
case,  in  effect,  in  the  nature  of  an  insurance  in  any  event ;  Cook  v.  Jennings,  7  T.  R., 
381  ;  Shubrick  v.  Salmond,  3  Burr,  1640 ;  Harman  v.  Clarke,  4  Camp.,  159;  Besseyr. 
Evans,  4  Camp.,  131 ;    Leer  v,  Yates,  3  Taunt.,  387;  Nelson  v.  Dahl,  12  Ch.  D.,568; 
Esseltyne  v,  Llmore,  7  Biss.  C.  C,  69.     But  upon  an  engagement  to  discharge  in  a 
certain  number  of  days,  it  was  decided  that  this  meant,  by  usage  in  London,  not  running 
days,  but  working  days,  and  therefore  excluded  Sundays  or  holidays ;  Cochran  v.  Retberg, 
3    Esp.,   121  ;    Abb.  on  Ship.,    180;    and  see,   as  to  the  exclusion   of  these  days, 
Postlethwaite  v,  Freeland,  4  Ex.  D.,    155,   160;   and  where  ** despatch  money"  was 
payable  at  so  much  per  hour,  it  was  to  be  calculated  at  24  hours  to  the  day  ;  Laing  r. 
Holloway,   3  Q.   B.   D.,  437  ;  that  the  lay  days  began  to  run  from  the  time  of  the 
ship's  arrival  at  the  place  of  discharge,  and  not   at   the  ambit   of   the  port  merely; 
Breretonz;.  Chapman,  7  Bing.,  559;  5  Moo.  &  R.,  526.  But  that  arrival  in  the  dock,  and  not 
necessarily  the  precise  wharl  for  discharging,  was  suflficient ;  Brown  v.  Johnson,  10  M.  k  W., 
331.     And  upon  an  express  agreement  to  be  liable  only  in  case  of  default,  it  was  also 
decided  that  days  in  which  the  shipper  committed  no  default  did  not  count ;  and  that, 
therefore,  where  he  could  not  unload  on  account  of  rain,  the  wet  days  were  excused ; 
Harper  v.   M'Carthy,   2  B.   &  P.,  N.   R.,  258,   per  Sir  P.  Mansfield,    Ch.  J.,   265. 
It  was  further  decided  that  from  the  expiration  of  the  lay  days  the  demurrage  b^an  to 
run,  and  were  calculated  from  the  arrival  of  the  ship,  without  notice  to  the  consignee,  npon 
the  words,  *•  To  be  taken  out  in  fourteen  days  after  arrival,  or  to  pay,"  &c. ;  Harman  r. 
Clarke,  4  Camp.,  159 ;  Harman  v,  Mant,  /<*.,   161  ;  Jesson  v.  Solly,  4  Taunt.,  387. 
And  the  shipper  or  charterer  specifically  contracting  is  liable  for  bad  weather  and  all 
ordinary  vicissitudes,  Thiis  v.  Byers,  1  Q.  B.  D.,  244 ;  Esselytyne  v.  Elmore,  ib.  sup.; 
Jones  V.  Adamson,  i  Ex.  D.,  60.    But  in  this  last  case  the  charterer  was  aleeady  in  default, 
and  the  court  looked  on  the  extra  detention  by  storm  as  but  one  delay.   Where,  instead  of 
an  absolute  obligation,  the  merchant  merely  engaged  to  unload  in  "the  usual  and  ens- 
tomary  time,"  Lord  EUenborough  decided  that  a  detention  of  forty-nine  days,  thedocb 
being  extremely  crowded  (1810),  was  a  compliance  with  the  term ;  Rodgers  v.  Forresters, 
2  Camp.,  483  :  where  there  was  no  engagement  as  to  time,  a  delay  of  sixty-three  days 
from  the  day  of  entry  in  the  London  Docks  was  held  to  be  the  usual  and  customary 
time  under  the  circumstances,  Burmester  v,  Hodgson,  TJ.,  488. 

The  presumed  hardship  involved  in  the  decision  in  Leer  v.  Yates,  suf.,  induced  the 
learned  editor  of  the  6th  Ed.  of  "  Abb.  on  Ship.  "  (Mr.,  afterwards  Sir  W.,  Shec,  J.) 
to  write,  p.  275,  **  The  decision  in  Leer  v,  Yates,  and  the  cases  which  followed  npon  1^ 
have  been  the  subject  of  much  doubt  and  controversy  among  merchants  and  lawyers." 
Some  remarks  of  Ld.  Tenterden  in  Rogers  v.  Hunter,  i  M.  &  M. ,  63,  and  in  Dobson  r. 
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(6a.)  Freight  for  the  said  goods  and  all  other  conditions  ^s  per 
charter-party,  "  ship  to  have  an  absolute  lien  for  freight,  and  also 
for  dead  freight,  demurrage,  and  average," 

Droop,  I  M.  &  M.,  441,  giving  colour  to  the  comment  on  the  part  of  the  author.  If  such 
doubt  existed,  it  hajs  been  set  at  rest  by  Thiis  v.  Byers,  I  Q.  B.  D.,  244 ;  Randall  v.  Lynch 
being  in  this  case  re-affirmed,  and  the  charterer  or  shipper  held  bound,  where  he  promises 
without  qualification  to  unload  in  a  specified  time,  and  also  made  responsible  "  for  all  the 
rarious  vicissitudes  which  may  prevent  him  doing  so. "  In  Dobson  v.  Droop,  Ld.  Tenterden 
said,  *'  If  a  consignee  cannot  get  his  goods  because  some  other  person's  goods  prevent 
him,  he  is  not  liable  for  the  delay  of  the  vessel."  This  may,  however,  be  considered  no 
longer  law.  The  obligation  to  receive,  and  the  demurrage  days,  if  the  lay  days  are 
exceeded,  run  from  the  lime  the  ship  is  ready  to  discharge  generally ;  Thiis  v,  Byers,  I 
Q.  B.  D.,  244;  Nelson  v.  Dahl,  12  Ch.  D.,  568;  Fowler  v.  Knoop,  4  Q.  B.  D.,  299; 
unless  the  word  ** arrival"  is  employed,  as  in  Harman  v.  Clark,  4  Camp.,  159,  to 
determine  the  time,  where  Lord  Tenterden  held  that,  in  the  case  of  a  general  ship, 
the  contract  must  be  construed  as  made  with  each  shipper  severally,  and  that  the  time 
ran  from  the  ability  of  the  specific  consignee  contracted  with  to  discharge  his  goods  ; 
Rogers  r.  Hunter,  i6,  ;  Dobson  v.  Droop,  ib.  In  Kell  v.  Anderson,  10  M.  &  W.,  498, 
502,  in  which  it  was  held  that  a  detention  by  the  harbour-master  was  not  the  loss  of  the 
charterer,  Parkes,  B.,  said  Leer  v.  Yates  turned  entirely  on  the  words  "  after  arrival.*' 

In  reckoning  demurrage  days,  fractions  of  days  are  not  counted  as  fractions,  but 
as  days;  The  Commercied  St.  Ship.  Co.  v.  Boulton,  10  L.  R.,  Q.  B.,  346.  But  in  an 
American  case  it  was  held  that  eignt  hours  were  to  be  construed  as  8/24ths  and  not  as 
8/ioths'of  a  day,  the  demurrage  being  ten  dollars  per  day,  and  at  the  same  rate  for  portions 
of  days';  Wiles  v.  The  N.  Y.  Cent.  &  Hudson  River  Ry.Co.,  9  N.  Y.  St.  R.  (2  Hun.),  109. 
And  where  the  words  of  the  clauses  were  "loading  and  discharging  as  fast  as  the  steamer 
can  work,  but  a  minimum  of  seven  days  to  be  allowed  merchants,"  the  courts  construed 
the  term  "days,"  in  this  collocation  of  words,  to  mean  working,  and  not  running,  days ; 
thus  distinguishing  Brown  v.  Johnson,  10  M.  &  W.,  331 ;  Cochran  v.  Retberg,  3  Esp., 
121.  The  demurrage  begins  to  run  from  the  time  the  snip  gets  into  dock ;  Tapscott  v. 
Bdfour,  8  L.  R.,  C.  P.,  46;  Brown  v.  Johnson,  Ib,\  Ashcroft  v.  Crown  Orchard 
Colliery  Co.,  9  L.  R.,  Q.  B.,  540 ;  Davies  v,  McVeagh,  4EX.  D.,  265  ;  Postlethwaite  v, 
Freeland,  4  Ex.  D.,  155;  Nelson  v,  Dahl,  12  Ch.  D.,  568;  The  Comm.  St.  Ship. 
Co.  V.  Boulton,  10  L.  R.,  Q.  B.,  346.  Where  it  was  a  custom  of  the  port  of  delivery 
for  vessels  to  be  unloaded  through  an  elevator,  each  vessel  waiting  its  turn,  the  usage  of 
the  port  was  considered  part  of  the  contract,  and  also  that  the  master  was  subject  to  the 
risks  and  delays  incident  to  this  mode  of  unloading ;  The  Glover,  I  Brown,  Ad.,  166  (Am.) ; 
and  see  Petrocochino z^.  Bott,  9  L.  R.,  C.  P.,  355.  If  a  shipper  of  goods  on  his  own 
ship,  ship  them  freight  free,  and  transfer  all  his  interest  in  the  ship  to  another,  without 
reserving  freight,  by  sale  or  mortgage,  the  mortgagee  taking  possession,  they  will  pass 
freight  free  ;  but  if  he  transfer  his  interest  in  the  goods  to  an  assignee,  such  assignee  will, 
if  he  receive  the  goods,  become  liable  on  this  term  for  freight ;  Gumm  v,  Tyrie,  4  B.  &  S., 
680,  aff.  6  id.,  298  ;  Weguelin  v.  Cellier,  6  L.  R,  H.  ofL.,  286. 

We  proceed  further  to  consider  the  clause  of  incorporation.  It  was  decided  in 
Brouncker  V.  Scott,  4  Taunt.,  i,  Evans  v,  Forster,  i  B.  &  Ad.,  118,  that  although  the 
master  might  sue  a  consignee  for  freight  on  his  acceptance  of  the  bill  of  the  lading,  he 
could  not  recover  for  demurrage  in  the  same  action  unless  it  was  claimed  in  the  b.  of  1.  In 
a  subsequent  case  an  attempt  was  made  to  make  the  consignee  liable  on  the  words  *'  paying 
for  the  said  goods  as  per  charter-party.*'  and  this  was  held  not  a  clear  incorporation  of  the 
terms  of  demurrage,  Smith  v.  Sieveking,  4  E.  &  B.,  945  ;  but,  again,  that  the  words 
•*  freight  and  other  conditions  as  per  charter-party,"  the  charter-party  fixing  the  rate  of 
demurrage,  were  sufficient,  Wegener  v.  Smith,  24  L.  J.,  C.  P.,  25  ;  15  C  B.,  285.  But  the 
term,  **  he  or  they  paying  freight  as  per  charter-party,'*  and  in  the  margin,"  There  are  eight 
working  days  for  unloading  in  London,"  was  held  not  to  incorporate  into  the  bill  of  lading 
the  agreement  as  to  demurrage ;  Chappel  v.  Comfort,  10  C  B.  (N.  S.),  802.  The  incor- 
poration without  express  words  would  be  only  of  terms  of  burden  falling  on  the  charterer 
ejusdtm  generis  with  freight,  Russell  v.  Niemann,  33  L.  J.,  C.  P.,  358,  34  L.  J.,  C.  P., 
10,  and  it  would  not  include  or  incorporate  the  shipowner's  exceptions  of  liability,  Jb.  \ 
Where  bills  of  lading  contain  no  reference  to  the  charter-party,  they  may  operate,  in  con- 
nection with  that  document,  as  against  the  shipper's  or  charterer's  own  agent,  although 
inoperative  as  against  a  mere  consignee  for  value  without  notice  of  the  charter-party ;  Colby  ' 
V,  Foster,  3  H.  &  N.,  705  ;  Shand  v.  Sanderson,  4  H.  &  N.,  381.  Thus,  the  term  in  the 
bills  of  1.,  •*  he  or  they  paying  freight  as  usual,"  in  the  hands  of  an  agent  of  the  shipper, 
vriio  Vnvn  aliunde  of  the  provisions  of  the  charter-party,  was  held  sufficient  to  fix  the  shipper's 
agent  with  notice  of  its  stipulations ;  Gledstanes  v.  Allen,  12  C.  B.,  202  \  Kern  v.  Des* 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  **  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

,  f  landes,  loC.  B.  (N.  S.),  205,  And  where  the  charterers  were  also  the  consignees, "freight 
V  as  per  charter-party  '*  was  held  to  incorporate  the  arrangement  as  to  dead  freight  in  the 
charter-party  ;M*Lean«'.  Fleming,  2  L.  R.,  H.  of  L.  Sc.,  128.  The  title  of  the  consignees 
as  indorsees  was  governed  by  their  relation  as  charterers ;  7^.,  p.  135.  And  where  a  copy 
of  a  charter-part^  was  enclosed  with  the  bills  of  lading  to  thi  consignees,  and  the  term 
in  the  bill  of  ladmg  was,  the  goods  deliverable  to  consignees  or  assigns,  "  he  or  they 
paying  freight  and  all  other  conditions  or  demurrage,  if  any  should  ^  incurred,  as  per 
charter-party,"  it  was  held  by  the  Court  of  Queen's  Bench,  and  by  Willes  and  Brett.  JJ., 
in  the  Ex.  Ch.,  that  the  right  of  lien  for  demurrage  was  incorporated  into  the  bills  of 
lading,  but  that  damages  for  detention  at  the  port  of  loading  were  not  included  as 
against  the  consignees,  as  this  liability  had  accrued  before  they  received  the  bills  of 
lading,  and  therefore  stood  on  a  different  footing.  The  Court  of  Ex.  Ch.  affirmed  the 
iudgment  of  the  Queen's  Bench,  but  held  that  there  was  no  incorporation  in  the  bill  of 
lading  of  the  term  as  to  dead  freight  or  detention,  but  that  there  was  as  to  the 
I  demurrage.  Demurrage  was  defined  by  Cleasby,  B.,  as  the  payment  for  the  additional 
1  period  during  which  the  vessel  may  remain  bcjrond  the  lay  days  by  agreement  of  the 
parties,  and  may  be  therefore  a  liquidated  or  unliquidated  claim  as  to  amount.  The  court 
was  of  opinion  that  a  claim  for  unliquidated  damages  is  not  properly  a  claim  for  dead 
freight,  m  this  agreeing  with  Williams  &  Willes,  JJ.,  in  Pearson  v.  Goschen,  33  L.  J., 
'  C.  P.,  265  ;  but  Ld.  ElTenborough  defined  it  as  an  **  unliquidated  compensation  for  loss 
of  freight,"  Phillips  v,  Rodie,  15  East,  555  ;  and  see  Grant  z^.  Carr,  6  L.  R.,  Q.  B.,  538  ; 
'-  and  the  House  of  Lords,  in  a  case  pending  during  the  argument  in  the  last  recited  case,  have 
.  so  defined  it,  MXean  v.  Fleming,  2  L.  R.,  H.  of  L.,  Sc,  128.  In  the  H.  of  L.  decision 
damages  for  a  short  cargo  were  clamed  of  the  consignees,  who  were  also  the  assignees  of  the 
charter-party,  which  had  been  forwarded  to  them  ;  and  as  it  contained  a  clause  giving  the 
owners  of  the  ship  **  an  absolute  lien  for  freight  and  dead  freight,**  they  were  held  liable  in 
damages  for  the  short  loading  and  deficiency  of  cargo  ;  McLean  v.  Fleming,  id. ,  where  the 
words  were,  "paying  for  the  goods  as  per  charter-party,"  and  the  court  held  that  this  meant 
only  paying  freight  as  per  charter-party,  and  would  not  include  demurrage ;  Smith  v. 
Sieveking,  24  L.  J.,  Q.  C,  257 ;  4  E.  &  B.,  945  ;  Ex.  Ch.,  5  E.  &  B.,  589.  Where  any 
obligation  beyond  freight  is  included,  if  it  is  intended  to  chaise  a  consignee  or  indorsee  of 
•  '  I  bill  of  lading,  it  should  be  done  in  plain  words ;  Chappel  v.  Comfort,  31  L.  J.,  C.  P.,  58  ; 
10  C.  B.  (N.  S.),  802,  810,  per  Willes,  J. ;  Gray  v,  Carr,  6  L.  R.,  Q.  B.,  522 ; 
538,  per  Brett  &  Willes,  J  J. ;  and  it  has  been  held  that  the  term,  "paying  freight  for 
the  said  goods  and  all  other  conditions  as  per  charter-party,"  throws  upon  a  consignee 
the  absolute  obligation  which  would  (all  upon  the  charterer  himself  to  pay  demurrage, 
and  the  bill  of  lading  must  be  read  as  if  it  contained  the  entire  stipulation  of  the  charter- 
party.  Thus,  a  shipper  in  a  general  ship  becomes  liable  for  the  faults  of  his  co- 
shippers,  and  also  undertakes  to  bear  the  risk  of  being  prevented  from  dischaiging 
his  portion  of  the  cargo  from  the  ship  within  the  lay  dajrs  by  the  default  of  the  other 
consignees ;  Thiis  v,  Byers,  i  Q.  B.  D.,  244 ;  Mc*Lean  v.  fleming,  2  L.  R.,  H.  of  L. 
Sc,  128  ;  Straker  v,  Kidd;  Porteus  v.  Watney,  3  Q.  B.  D.,  223,  227,  534,  affirming 
Leer  v,  Yates,  3  Taunt.,  381,  and  discrediting^  Rogers  v.  Hunter,  Moo.  &  M.,  63,  and 
Dobson  V,  Droop,  Moo.  &  M.,  441.  In  this  manner  the  days  of  demurrage  in  the 
charter-party  are  not  derivable  in  the  interests  of  each  shipper,  but  are  understood  as 
beincf  expressly  stipulated  with  each. 

But  the  term  **  freight  as  per  charter-party"  will  not  incorporate  a  term  for  a  larger 
freight  than  that  specified  in  the  bill  of  lading,  and  will  not  give  a  lien  against  a  dond 
fide  indorsee  for  value^of  the  bill  of  lading  for  the  freight  due  on  the  whole  chartered 
freight,  but  onlv  on  the  goods  specified  in  the  bill  of  lading ;  Fry  v.  The  Chartered  Mer- 
cantile Bank  of  India,  35  L.  J.,  C.  P.,  306 ;  l  L.  R.,  C.  P.,  6895  nor  will  it  make  an 
indorsee  for  value  liable  for  the  terms  of  the  charter-party,  where  the  bills  of  lading 
discloses  no  liability,  Moorsom  v,  K3rmer,  2  M.  &  S.,  303 ;  nor  incorporate  terms  for 
demurrage,  or  master's  gratuity,  or  any  other  term  than  freight,  Young  v,  Moeller, 
5  E.  &  B.,  755  ;  Smith  z^.  Sievekmg,  Id.  589 ;  Gage  v,  Morse,  94  Mass.,  410  (Am.).  But 
a  consignee  has  been  held  liable  in  damages  for  unduly  detaining  a  ship  where  there  has 
been  no  express  agreement,  being  bound  to  unload  within  the  time  prescribed  by  the  custom 
of  the  port,  which,  at  Chicago,  allows  one  day  to  the  consignee,  after  notice  of  the  ship's 
arrival,  to  provide  a  dock,  and  at  Ohio  twenty-four  hours  to  provide  a  berth  and  to  pre- 
pare the  ship  for  unloading ;  but  where  a  ship  was  detained  a  long  time  by  reason  of  a  most 
destructive  nre  happening,  the  consignee  was  held  not  liable  without  proof  of  negligence, 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  *'  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  dead  freight,  demurrage,  and  average." 

as  he  was  in  the  absence  of  express  agreement  only  bound  to  use  a  reasonable  dispatch  ; 
Fulton  V,  Blake,  5  Biss.  (Am.),  371,  &  n.  377,  citing  Weaver  v,  Walton,  5  Chicago  L. 
News,  125. 

Where  a  ship  is  detained  by  reason  of  a  collision  for  repair,  the  measure  of  damage  has 
been  discussed  m  reference  to  the  ship  being  at  the  time  under  charter  or  tmder  contract. 
The  American  courts  have  adopted  the  rule  of  the  English  courts  of  a  restitutio  in 
iniigrum  as  for  as  possible,  foUovrmgThe  Clarence,  3  W.Rob.,  283  ;  Williamson  v,  Barrett, 
13  How.,  loi ;  The  Mavflower,  i  Br.  Ad.,  376  (Am.).  And  where  a  ship  was  under 
charter  and  was  damasea  by  collision,  and  the  charter  was  in  consequence  cancelled,  it 
was  held  that  a  claim  for  damage  for  the  lossof  the  charter-party  might  be  sustained ;  The 
Star  of  India,  i  P.  D.  466  ;  The  Gazelle,  2  W.  Rob.,  279. 

A  term  in  a  bill  of  lading,  **  Owner  assumes  all  risk  of  fire  and  unavoidable  accidents 
en  route  to  destination,"  was  held  not  to  exonerate  the  carrier  wholly,  but  in  accord  with 
the  English  cases  [The  Helene,  35  L. J.,  P.  C,  63,  Br.  &L.,  415,  429 ;  Czech  v.  Gen. 
St  Navig.  Co.,  3  L.  R.,  C.  P.,  14;  The  Figlia  Maggiore,  2  L.  R.,  A.  &  E.,  106; 
Phillips  V,  Clark,  26  L.  J.,  C.  P.,  168 ;  2  C.  B.  (N.  SOT  156 ;  D*Arc  z;.  L.  &  N.  W.  Ry. 
Co.,  9  L.  R.,  C.  P.,  325 ;  Cohen  v,  S.  E.  Ry.  Co.,  2  Ex.  D.,  253 ;  i  /</.,  217  ;  Doolan 
V.  The  Midland  Ry.  Co.,  2  App.  C,  792]  to  shift  the  burden  of  proof,  and  required 
the  shipper  to  use  such  care  and  vifi^lance  as  an  ordinarily  prudent  man  would  exercise  ; 
Woodward  v,  Illinois  Central  Rjy.  Co.,  I  Biss.,  403  (Am.).  And  goods  carried 
on  a  through  contract,  or  bill  of  lading,  or  even  while  warehoused  at  intermediate  stages, 
are,  apart  from  express  agreement,  considered  insured  by  the  carrier,  and  any  delivery  to 
further  carriers  is  mcluded  5  Railroad  Co.,  v,  Androscoggin  Mills,  22  Wallace,  594 ; 
Railroad  Co.  v.  Manufacturing  Co.,  16  Wallace,  318  ;  Blossom  v,  Dodd,  43  N.  Y.,  264 ; 
Bank  of  Kentucky  v,  Adams  Express  Co.,  3  Otto,  174 ;  Ayres  v.  The  West  R.  Corp.,  14 
Blatch,  9,  discrediting  Fibel  v,  Livingstone,  64  Barb.  179 ;  Warhus  v.  Bowery  Savings 
Bank,  21  N.  Y.  443. 

The  charter-parW  upon  this  term  contained  special  instructions  and  terms  of  unloading 
at  the  usual  place  of  discharge,  and  according  to  the  custom  of  the  port  for  ships  with 
similar  cargoes  and  of  the  same  draught  of  water.  The  indorsees  of  the  bills  of  lading, 
who  had  agreed  to  sell  the  cargo,  but  had  not  indorsed  the  bills  of  lading,  required  Uie 
captain  to  remove  the  ship  from  one  dock  to  another,  and  there  deliver.  The  master 
refused,  unless  paid  for  the  removal.  Both  docks  were  usual  places  of  delivery  for  similar 
cargoes.  It  was  held  that  the  master  was  bound  to  deliver  as  directed ;  The  Felix, 
2  L.  R.,  A.  &  E.,  273.  If  the  indorsees  had  parted  with  the  interest  in  their  property  to  some 
purposes,  they  were  entitled  to  sue  in  the  Admiralty  Court,  as  they  haci  not  re-indorsed 
the  bills  of  lading  to  the  purchasers  of  the  goods.  Id.  And  a  consignee  named  in  the  bill 
of  lading  is  entitled  to  delivery  of  his  goods,  not  merely  at  the  place  of  delivery  named, 
but  on  pajrment  of  the  carriage  at  the  place  where  he  demands  them,  if  they  are  then 
capable  of  delivering;  Cork  Distilleries  Co.  v.  Great  South  &  West  Rly.  Co.,  7  L.  R., 
H.  of  In,  269 ;  and  a  tender  of  freight  and  expenses  would  seem,  by  German  law,  to 
entitle  the  owner  to  his  goods.  The  Express,  3  L.  R.,  A.  &  E.,  597,  which  was  a  case  c  f 
non-delivery  owin^  to  risks  of  capture.  And  as  to  where  delivery  is  excused  by  a  state  of 
war,  or  a  reasonable  fear  of  capture,  see  pp.  418,  460  etseq.,  ante.  AMiere  a  charter-party 
provided  for  delivery  "  at  a  good  and  safe  wharf,"  and  the  vessel  was  sunk  by  coming  into 
collision  with  another  ship,  but  was  recovered  after  six  days,  and  the  charterers  were  asked 
to  name  a  wharf  to  deliver,  but  refused,  and  the  ship  was  arrested  by  the  Admiralty  Court 
the  day  after,  and  was  detained  for  twenty-two  market  days  after  the  day  on  which  notice 
was  given  of  a  readmess  to  deliver,  it  was  held  that  the  refusal  pf  the  charterer  to  name 
a  delivery  wharf  was  a  breach  of  duty,  and  that  the  measure  of  damages  was  the  amount 
of  freight  which  would  have  been  actually  due  if  the  cargo  had  been  delivered,  but  that  no 
claim  for  demurrage  could  be  sustained ;  Stewart  z;.  Rogerson,  6  L.  R.,  C.  P.,  424 ;  and  where 
a  ch.-pty.  was  broken  by  the  shipowner,  and  the  charterer  was  compelled  to  hire  another 
vessel,  and  the  coal  which  was  to  form  the  cargo  rose  in  price,  and  he  had  also  to  pay  an 
enhanced  freight,  it  was  held  that  he  could  recover  under  both  heads  ol  damage  ;  Feather- 
ston  V,  Wilkinson,  8  L.  R.,  Ex.,  122.  Ordinarily  the  measure  of  damages  for  breach  of  a 
contract  to  carry  will  not  include  a  profit  price  under  a  contract  of  resale,  unless  the  carrier 
was  aware  of  such  contract  at  the  time  of  entering  on  his  agreement  to  carry ;  Home  v. 
The  Midland  Rly.  Co.,  8  L.  R.,  C.  P.,  131  ;  this  not  being  the  material  consequence 
of  the  breach,  /</.,  7  L.  R.,  CP.,  583 ;  but  where  machinery  in  cases,  for  the  erection  of  a 
saw-mill  at  Vancouver's  Island,  was  delivered  to  a  shipowner  to  be  carried,  and  the 
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(6a)  Freight  for  the  said  goods  and  all  other  conditions  as  per 
charter-party,  "  the  ship  to  have  an  absolute  lien  for  freight,  and 
also  for  deal  freight,  demurrage,  and  average." 

carrier  knew  generally  of  what  the  shipment  consisted,  it  wis  held  diat  the  carrier  wis 
liable  for  the  loss  of  one  of  the  cases,  which  was  not  delivered,  and  that  the  damage  wis 
the  cost  of  replacing  the  lost  articles  at  Vancouver's  Island,  with  freight  and  interest  at  5  per 
cent,  until  judgment  The  damages  would  not  include  the  speculative  loss  of  profits 
which  would  Imve  accrued  bv  the  use  of  the  machineiy,  from  the  hindrance  to  business  and 
loss  caused  by  the  rest  of  the  machineiy  being  rendered  useless ;  British  Columbia  Saw 
Mill  Co.,  V,  Nettleship,  3  L.  R.,  C.  P.,  499;  and  speculative  or  contingent  damages  are 
not  usually  awarded,  Hobbs  et  Ux.  v.  The  L.  &  S.  W.  Rly.  Ca,  10  U  K.,  Q.  B., 
Ill  ;  Fletcher  v.  Tayleur,  17  C.  B.,  29;  Burton  v.  Pinkerton,  2  L.  R.,  Ex.,  340;  bat 
wliere  a  carrier  deviated  wrongfully  from  his  course,  and  the  lime  in  his  barge  was  conse- 
quently wet  by  a  tempest,  and  the  whole  was  lost,  he  was  held  liable  by  reason  of  his 
wrongfully  deviation  ;  and  see  p.  473,  amU;  Davis  v,  Garrett,  6  Bing.,  716  ;  Sneesby  r.  L 
&  Y.  Rly.,  9  L.  R.,  Q.  B.,  163. 

(6a)  '*  Lien  on  cargo  for  freight,"  &c. 

The  law  confers  a  lien  for  the  freight,  without  any  express  contract  on  the  subject : 
it  is  a  right  implied  as  a  condition  of  the  transport ;  see  p.  313,  an/€»    But  it  is  posse»ory 
only  by  Eng.  law,  Scaife  v,  Tobin,  3  B.  &  A.,  523,  528,  per  Ld.  Tenterden  ;  Anonymous, 
12  Mod.,  447,  ft/.,  511  ;  Artaza  v.  Smallpiece,  i  Esp.,  23  ;  Sodergrenr.  Flight,  6  East, 
622 ;  Wilson  v,  Kymer,  i  M.  &  S.,  157  ;  Mitchell  v,  Scaife,  4  Camp.,  298 ;  Huttonr. 
Brap;g,  7  Taunt,  14;  Faith  v.  East  India  Co.,  4  B.  &  A.,  630;  Campion  v.  Colvin, 
3  Bmg.  N.  C,  17  ;  Drink  water  v.  The  Brig  Spartan,  Ware,  149  ;  The  Schr.  Volunteer, 
I  Sumn.,  551,  569;  Certain  Logs  of  Mahogany,  2  Sumn.,  589,  601 ;  Grade  v,  Pahner, 
8  Wheat.,  605  ;  Cowing  v.  Snow,  ii  Mass.,  415 ;  Lewis  v,  Hancock,  il  Mass.,  72  ;  Lane 
V.  Penniman,  4  Mass.,  91 ;  Pickman  v.  Woods,  6  Pick.,  248,  and  p.  313  eiseq.,  ante.    The 
lien  for  freight,  whether  the  contract  is  by  charter-party  or  by  b.  of  L,  is  the  same  fai  its 
character  and  incidents  ;  Drink  water  r.  The  Brig  Spartan,  Ware,  149,   155.     It  is  the 
rieht  of  the  owner /w  hoc  vice^  ante ;  Hutton  r.   Bragg,    7  Taunt.,    14 ;  Alsager  r. 
The  St.  Katherine's  Dock,  14  M.  &  W..  794 ;  Fosters.  Colby,  28  L.  J.,Ex.,  81  ;  and  p.  315, 
n.  10,  ante.   It  was  possessory  only  by  the  Roman   and  maritime  laws ;   Pothier  de 
THypoth^ue,  c.  i,  s.  I,  art.  I  ;  Monumenta  Juridica,  vol.  i.,  126,  127  ;  v.  2,  215,437; 
▼•3.   Ii3f   151.  517?  V.  4,   121,  281 ;  Roccus,  Not.,  87,  88.    Its  origin  is  probably  due 
to  the  custom  of  merchants,  based  on  the  maritime  law,  although  it  is  not  a  maritime  lien ; 
Chandlers.  Belden,  18 Johns,  157,  162;  Tindall  v.  Taylor,  4  E.  &  B.,  219;  Seais  v. 
Wills,  4  Allen,  212  ;  Benjamin  v,  Sinclair,  i  Bailey,  174  ;  but  in  Am.  it  may  be  enforced 
by  proceedings  in  rem^  as  completely  as  if  it  were  a  wholly  maritime  lien.     Itb  thus  a 
privilege  or  charge  against  a  subseauent  purchaser  of  a  ship  who  has  notice  of  the  cbim  ; 
and  a  Bond  fide  saXt  did  not  defeat  the  rignt,  if  it  was  made  before  he  had  an  opportunity 
of  enforcing  it ;  The  Rebecca,  Ware,  188 ;  and  it  is  also  enforceable  in  Admiralty  by  asoit 
in  personam.    But  a  common  carrier  has  no  lien  as  against  the  true  owner  for  fretsht,  if  he 
has  carried  the  goods  at  the  request  of  a  wrong-doer ;  Robinson  v.  Baker,  5  Cusl,  137 ; 
Clark  V,  Lowell  Ry.  Co.,  9  Gray,  231  ;  nor  for  money  paid  to  a  previous  carrier  under  a 
contract  with  the  owner,  by  reason  of  carriage  under  contract  withtne  wrong-doer,  Stereos 
V.  Boston  &  Worcester  Ry.  Co.,  8  Gray,  262.  One  of  the  results  which  accrues  from  the 
ability  to  sue  in  Ad.  is  that  the  assignee  may  sue  in  his  own  name,  as  any  assignee  of  a  chose 
in  action  has  the  right  ;  Merch.  Bnk.  v.  Union  R.  R.  Co.  of  Canada,  69  N.  Y.,  373;  Cobb 
V.  Howard,  3  Blatchf.  C.  C,  524.  By  the  Bills  of  L.  Act,  the  same  power  is  given  if  the 
property  has  passed  ;  Blanchet  v,  Powell's  Colly.  Co.,  9  L.  R.,  Ex.,  74 ;  and  it  has  been 
held  in  Am.  m  the  N.  Y.  District  Ct.  that  a  vessel  is  not  liable  in  rem  until  the  goods 
are  on  board, although  they  have  been  delivered  to  the  officers  of  the  vessel ;  but  this  dcdsioD 
has  been  questioned.  Dill  v.  The  Bertram,  see  I  Pars,  on  Ship.,  184,  n.;  Bulkley  r.Nauakeag 
St.  Cotton  Co.,  24  How,  386;  Vandewater  v.  Mills,  19  How,  182.      It  is  considered  be- 
yond doubt  by  Mr.  Parsons,  vol.  2,  178,  that  all  charter-parties  in  Am.,  and  contitdsof 
affreightment  on  voyages  made  between  different  States,  £ul  within  Admiral^  furistfictfoo; 
The  Schr.  Volunteer,  i  Sumn.,  551 ;  Certain  Logs  of  Mahc^;any,  2  /</.,  559  ;  Aithnr  t. 
Schr.  Cassius,  2  Story,  81;   Drinkwater  v.  Brig  Spartan,  Ware,   149;  Morewood  ». 
Enequi5:t,23  How,  491 ;  The  Rebecca,  Ware,  188 ;  The  Phoebe,  id,y  263  ;  The  Ptatgo", 
id.,   322  ;  The  Schr.  Reeside,  2  Sumn.,  567  ;    Rich  v,  Lambert,  12  How.,  347. 

Some  conflict  of  opinion  has  arisen,  from  lime  to  time,  as  to  the  precise  or^  of  the 
lien  for  freight.     The  subject  is  not  one  of  mere  curiosity  or  antiquarian  rescsuch,  voter 
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mnch  as  a  purely  common-law  lien,  with  all  the  common-law  incidents,  would  give  no 
remedy  in  the  Admiralty,  and  would  confer  no  privilege,  or  right  of  action  in  rem^  after 
possession  of  the  goods  to  which  it  attached  had  been  given  up.  In  Tindall  v.  Taylor, 
24  L.  J.,  Q.  B.,  12,  4  E.  &  B.,  219,  Lord  Campbell  expressed  an  opinion  that  the  lien 
existed  for  freight  not  yet  earned  or  due,  whicn  would  impart  features  dissonant  from 
those  of  an  ordinary  lien  ;  but  this  view  is  dissented  from  in  B  lily  v,  Damon,  3  Gray,  92. 
The  judgment  in  tliis  case,  moreover,  conflicts  with  that  which  was  delivered  in  Gracie 
V.  Palmer,  8  Wheat.,  605,  635.  In  this  case,  discussing  '*on  what  principles  rests  the 
general  lien  of  the  ship  on  the  goods  for  freight,  *'  it  was  said,  per  Johnson,  J.,  *'  The  master  is 
the  agent  of  the  ship-owner  to  receive  and  transport ;  the  goods  are  improved  in  value  by  the 
cost  and  cares  of  transportation.  As  the  bailee  of  the  shipper,  the  goods  are  in  the  custody  and 
possession  of  the  master  and  shipowner,  and  the  law  will  not  suffer  that  possession  to  be 
violated  until  the  labourer  has  received  his  hire ;"  and  this  is  a  recognition  of  the  lien  as  being 
a  lien  at  common  law  only,  whatever  its  actual  origin,  whether  maritime  or  otherwise  ; 
Curling  1/.  Long,  i  Bos.  &  P.,  634  ;  and  see  Bailey  z'.  Damon,  3  Gray,  92.  But  see,  contra^ 
The  Rebecca  Ware,  188 ;  The  Schr.  Freeman,  18  How,  182 ;  Bulkley  v.  The  Naumkeag  St. 
Cotton  Co.,  24  id,^  386;  Cobb  v,  Howard,  3  Blatchf.  C.  C,  524,  and  see  Vandewater  z^. 
Mills,  19  How,  82,  that  the  reciprocal  obligation  between  ship  and  cargo  does  not  arise  till 
the  cargo  is  on  board  ;  and  24  How.,  386,  ji//.,  that  if  the  master  has  signed  for  them,  this 
is  an  eauivalent.  But,  apart  from  the  statutory  legislation,  the  lien  for  freight  gave  no 
right  ot  action  in  the  Admiralty  Court,  nor  did  it  act  as  a  charge  or  privilege  upon  the 
g^xls  after  their  transfer.  In  like  manner  there  was  no  lien  upon  the  ship  for  the  benefit 
of  the  cargo,  and  the  shipper  or  consip;nee  had  not,  by  reason  of  his  interest  or  property  in 
the  goods,  any  right  of  suit  in  the  Admiralty  or  charge  upon  the  ship ;  Palmer  z/.  Pope,  Hob., 
79,212 ;  4 Ins.,  134;  Sands  v.  Child,  4  Mod.,  176^;  Cossart  v.  Lawdley,3  Mod.,  245  ;  12 
Co.,  79  ;  Bridgcman'scase,  Hob.  11,  12  Roll  Ab.,  152;  Bylota  v.  Pointel,  Dyer,  159  b;  Cro. 
£liz.,  582 ;  Com3ms  Dig.  Adm.  F.,  2 ;  unless  the  contract  were  made  on  the  nigh  seas,  to  be 
executed  on  the  high  seas,  and  was  in  its  nature  maritime,  Bridgeman*  Scase,  ib, ;  and  no 
efficient  remedy  existed  at  common  law.  Sands  v.  Child,  and  thus  he  had  only  a  right  to 
recover  damages  by  an  action  at  common  law.  We  have  previously  pointed  out  that  by 
the  maritime  law  reciprocal  rights  have  been  alleged,  and  that  the  rule  has  been  stated  hy 
Cleirac,  "Le  batel  est  oblige  ^  la  marchandise,  et  la  marchandise  au  batel,"  Jugemens 
d'01eron,art.  21  ;  with  this  agrees  the  Ordonnancc  de  la  Marine,  lib.  3,  tit.  i,  art.  11,  "  Le 
navire,  ses  agr^  et  apparaux,  le  fret  et  les  marchandises  chargees,  seront  respectivement 
afiectes  aux  conventions  de  la  charte-partie  "  (The  ship,  rigging,  &c.,  and  freight  and 
the  goods  laden  shall  be  respectively  bound  to  the  conditions  of  the  charter-party) ;  The 
Rebecca,  Ware,  188,  192.  According  to  Valin,  the  lien  on  the  goods  for  the  freight  was 
not  a  perfect  maritime  Hen,  like  that  which  existed  in  cases  of  collision.  See  Harmer  v. 
Bell,  7  Moo.  P.  C.  C,  267  ;  The  Betsy  &  Rhoda,  Daveis,  112;  The  Druid,  i  W. 
Rob.,  391,  399;  The  Bold  Buccleugh,  3  W.  Rob.,  220,  231.  It  did  not  justify  the 
master  in  detaining  the  goods  on  board  if  the  freight  was  not  paid,  but  it  empowered  him 
within  fifteen  days,  and  before  their  transfer  to  a  third  party,  to  retake  possession,  or  prohibit 
their  transportation,  or  attach  them  in  the  hands  of  the  consignee.  But  this  interpreta- 
tion of  the  provisions  of  the  ordinance  as  explained  by  Valin,  v.  I,  666,  liv.  3,  tit.  3, 
art.  24,  has  been  modified  by  the  Code  de  Com.,  art.  306,  under  which  the  master  is 
entitled  to  cause  the  goods  to  be  deposited  in  a  warehouse. 

Mr.  Parsons  considers  it  '*  an  unquestioned  principle  that  the  lien  of  the  ship  on  the 
ods  should  be  reciprocal  with  that  of  the  goods  on  the  ship,"  v.  I,  178,  n. ;  The  Rebecca 
^are,  i88»  197.  No  such  rule,  it  would  seem,  exists  by  the  Eng.  common  law.  By  the 
24  Vic,  c.  16,  s.  6,  the  High  Court  of  Admiralty  had  jurisdiction  conferred  "over  any 
claim  by  the  owner,  or  consignee,  or  assignee  of  any  bill  of  lading  of  any  goods  carried  into 
any  port  in  England  or  Wales,  in  any  ship,  for  damage  done  to  the  goods,  or  any  part 
thereof,  by  the  negligence  or  misconduct©^  or  for  any  breach  of  duty  or  breach  of  contract 
on  the  part  of  the  owner,  master,  or  crew  of  the  ship,  unless  it  is  shown  to  the  satisfaction 
of  the  court  that,  at  the  tune  of  the  institution  of  the  cause,  any  owner  or  part-owner  of 
the  ship  is  domiciled  in  England  or  Wales ;"  and  subject  to  a  provision  as  to  the  costs,  if 
^he  plaintiff  do  not  recover  ^20,  unless  a  certificate  is  given  by  the  judfe.  It  will  from  this 
be  seen  that  no  maritime  lien  proper  of  the  goods  on  the  ship,  or  of  the  ship  on  the  goods, 
cognisable  in  the  Admiralty  existed  prior  to  this  statute,  and  that  the  lien  thus  conferred  is 
of  a  very  limited  description  ;  p.  315,  n.  10,  ante  ;  Anon.,  12  Mod.  511, 447,  and  cases 
cited,  p.  316,  n.  3, 321,  n.  10,  ante ;  Sears  v.  Certain  Bags  of  Linseed,  U.|  S.  D.  C.  Mass., 
1858 ;  4,885  Bags  of  Linseed,  i  Black,  108  ;  Sears  v.  Wills,  4  Allen,  212 ;  Lane  v.  Old 
Colony  R.,  14  Gray,  143.  ITie  cargo  might  always  have  been  proceeded  against  in 
Admiralty,  and  arrested  for  the  freight  that  might  be  due;  The  Lady  Durham,  3  Hagg., 
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I9j5;  The  Victor,  Lush,  72;  The  Leo,  31  L.  J.,  Ad.,  78  If  the  cargo  was  on  board  the 
ship  and  was  proceeded  against  specifically,  and  in  respect  of  freight  due  for  its  transporta- 
tion, the  arrest  of  the  ship  was  admissible  as  an  arrest  of  the  cargo ;  but  it  has  been 
considered  that  the  niaritime  lien  on  cargo  was  not  transferable  ;  Cootes  Ad.  Pract,  6, 14 ; 
The  Rapid,  3  Hagg.,  422 ;  The  Elephanta,  Ship.  Gazette,  Nov.  13,  1851. 

From  these  circumstances  it  will  be  seen  that  the  lien  for  frei^t  was  not  a  maritime 
lien  proper,  which  followed  the  goods  into  whosoever  hands  they  mig^t  go  ;  Story,  Eq. 
Jurisp. ,  s.  506,  p.  313,  ante.  Nor  has  such  a  lien  been  recognised  either  by  continental  or 
generally  by  the  Am.  law.  If  maritime  in  its  origin,  it  was,  sare  in  the  cases  hereinafier 
referred  to  decided  in  the  District  Courts  of  Maine,  usually  deemed  possessory.  The  hen 
recognised  in  damage  causes  was,  like  that  conceded  in  like  causes  in  England,  an  equira- 
lent  of  the  privilege  of  the  civil  law ;  Domat,  ▼.  i,  bk.  3,  s.  5,  art.  4,  5,6, 1 1  ;  Drinkvater 
V,  The  Brig  SparUn,  Ware,  149,  163  ;  The  Bold  Buccleugh,  3  W.  Rob.,  220 ;  Emerigon, 
Contrats  £  la  Grosse,  ch.  12,  s.  2 ;  or  an  equitable  ben  which  mi^ht  be  enfoited, 
although  the  claimant  never  was  in  the  actuial  possession  of  the  subject  out  of  the 
process  of  which  satisfaction  is  sought ;  Van  Bokkelin  xk  Ingersoll,  5  Wend.,  315, 
325,  per  Chancellor  Walworth  ;  but  it  was  decided  in  the  District  Court  of  Maine  that 
a  merchant  who  shipped  goods  in  a  vessel  had  a  lien  on  the  vessel  for  the  loss  ot 
his  goods,  or  for  any  damage  they  may  sustain  from  the  fault  or  ikcglect  of  the 
master  or  the  insufficiency  of  the  veaoel,  and  that  this  might  be  enforced  by  process  in 
rem  ac^ainst  the  vessel  in  the  Ad. ;  also  that  in  such  a  case  the  v«sel  is,  by  the  marine  law, 
hypothecated  to  the  merchant  for  his  damages  from  the  time  that  the  misfortune  happens, 
and  his  daim  against  the  ship  is  preferred  to  the  right  of  the  general  crediton  of  the 
shipowners ;  The  Rebecca,  Ware,  188  ;  Drinkwater  v.  The  Brig  Spartan,  id,^  149 ;  The 
Brig  Casco,  Daveis,  Ad.,  184 ;  Higgins  v.  The  United  St.  S.  Co.,  3  Blatchf.  C.  C^  2^ 
The  distinction  between  such  a  maritime  lien  and  the  common-law  lien  was  said  in  one 
case  to  be,  that  in  Ad.  a  lien  is  a  right  to  take  against  the  world,  as  well  as  to  bold  for 
the  satisfaction  of  the  maritime  claim,  while  at  common  law  the  Uen  is  a  r^t  to  hold 
only  against  the  owner ;  The  Raleigh,  2  Hugh,  44  (1876) ;  The  Young  Mechanic,  3  Curtis, 
404  ;  and  see  llie  Kiersage,  ti/.,  421.  '*Tout  privil^  emporte  avec  soi  hypotfa^ne 
tadte ;"  Emerigon,  Contrats  i  la  Grosse,  ch.  12,  s.  I ;  but  a  justifiable  sale  by  necessity 
has  been  held  to  divest  all  liens ;  The  Amelie,  6  Wallace,  18. 

The  proposition,  that  the  lien  of  the  goods  against  the  ship  does  not  spring  into 
existence  until  the  goods  are  on  board  (The  Schr.  Freeinan,  18  How,  188;  The  Yankee 
Blade,  19  k/.,  90),  was  examined  in  the  iudgment  delivered  in  The  Bark  Edwin,  i 
Sprague,  477  ;  and  it  was  considered  that  these  were  dicta  merely,  and  that  the  language 
of  the  court  in  these  judgments  was  intended  to  apply  to  contracts  purely  executory.  In 
this  case  the  master,  who  had  loaded  his  ship  as  far  as  he  could  do  so  with  safety,  took 
the  residue  of  the  ougo  (cotton)  into  his  custody,  and  ^ve  a  receipt  for  it,  and  coovejcd 
it  several  miles  in  a  steam  lighter  to  his  ship.  Before  it  was  actuUly  taken  on  board  the 
vessel  which  viras  to  transport  it,  it  was  destroyed  by  the  bursting  of  the  boQer  of  the 
lighter.  After  the  cotton  had  been  destroyed,  he  signed  bills  of  lading  for  the  whole, 
including  that  which  had  never  been  on  board  his  ^p.  It  was  objected  that  he  cooU 
not  create  a  liability  against  his  owner  by  signing  for  goods  not  on  board  ;  that  as  tbe 
proceeding  was  in  the  Ad.,  by  a  libel  in  rem,  no  lien  ever  existed.  Sprague,  J.,  however, 
while  qualifying  the  effect  of  the  decisions  cited  above,  considered  that  possession  by  the 
lighter  was  possession  by  the  ship,  following  Morewood  v,  Pollok,  I  E.  &  B.,  743 ;  Tbe 
Tangier,  21  L.  R. ,  6 ;  Richardson  v.  Goddiard,  23  Howard,  28 :  as  to  possession  by  the 
carrier  in  a  warehouse,  or  orders  **  to  ship  immediately,  navigation  being  obstructed,*' 
see  Clarke  v.  Needles,  25  Penns.  St.,  338. 

Where  a  charter-party  contained  the  not  unusual  clause,  "  For  the  true  and  fiudifni 
performance,  &c.,"  binding  the  cargo,  which  is  inserted  to  enable  a  Court  of  Admiraltj 
to  deal  with  any  breach  of  contract  that  may  accrue  by  a  proceedmg  in  rem,  and  the 
charterer  broke  his  charter,  which  was  to  ship  a  cargo  of  timber  "  ludf  resawn,"  so  as 
to  be  better  stowed,  and  the  master  inserted  on  the  bill  of  ladmg,  ^  fineigfat  as  per 
charter-party,  with  additional  claim  as  per  protest  **  in  consequence  of  the  timber 
being  unsawn,  it  was  held  that  the  Court  of  Admiralty  would  deal  with  the  dahn, 
and  that  the  measure  of  damage  was  the  entire  freight  which  would  have  been  payable 
had  the  contract  been  carried  out  as  agreed ;  948  Pieces  of  Lumber,  7  Bened.,  389  (Am.). 
In  England,  however,  terms  of  this  kind  had  formerly  no  efficacy,  and  gave  no  beo 
either  at  law  or  in  equity,  except  as  affiiming  the  possessory  lien  whidi  existed 
without  it ;  for  although  the  ship  and  freight  were,  by  the  terms  of  the  charter-party,  ex- 
pressed to  be  bound  to  the  performance  of  the  covenants  on  the  part  of  the  owners  aai 
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master,  and  confonnabl^  to  the  maritime  law,  yet  there  was  not  any  mode  of  obtaininjg 
the  benefit  of  the  secunty  of  the  ship  itself  in  specie  ;  Abb.  on  Ship.,  93,  170.  This 
limitation  of  Admimlt^  jurisdiction  and  relative  mfirmity  has  been  in  part  removed  by 
the  increased  powers  given  by  statute  law  to  the  Admiralty  Court  and  the  County  Courts 
in  Admiraltv  ;  Brown  v.  **  The  Alina,**  re-affirming  The  Cargo  ex  Aigos,  5  L.  R.,  P.  C, 
154.  See  Addenda.  And  although  the  Common  Law  Courts  have  given  effect  to  a 
maritime  lien,  when  it  has  been  created  in  express  terms,  so  that  the  goods  remained 
subject  to  it  after  their  transfer  (bein^  the  charterer's  own  goods),  although  the  bills  of 
ladmg  were  transferred  for  value  without  notice,  yet  it  would  have  been  otherwise 
as  to  goods  shipped  by  third  parties  without  notice  of  the  express  lien  so  created ; 
Small  V,  Moates,  o  Bing.,  574  ;  Kern  t>.  Deslandes,  30 L.  J.,  C.  P.,  297 ;  'Paul  v.  Birch,  2 
Atkyns,  621 ;  Birley  v.  Gladstone,  3  M.  &  S.,  205 ;  Gilkison  v.  Middleton,  2  C.  B. 
(N.  S.),  134 ;  Fry  v.  Chartered  Bank  of  India,  I  L.  K. ,  C  P.,  689 ;  The  A  nna,  i  P.  D., 
253  ;  The  Emma,  Lush,  154.  The  above  clause  was  presumablv  copied  from  foreign 
charter-parties  ;  Gladstone  v,  Birley,  2  Meri.,  401 ;  Abb.  on  Ship.,  173 :  under  an  en- 
larged Admiralty  and  maritime  jurisdiction  similar  to  that  which  exists  in  Am.,  in  con- 
formihr  with  the  decision  in  De  Lovio  v.  Boit,  2  Galli,  398,  it  would  give  a  maritime  lien 
capable  of  being  enforced  in  rem.  It  has  been  held  in  Am.  that  a  delivery  of  the  cargo, 
without  a  demand  of  freight,  would,   in  the  absence  of  a  specific  agreement  or  local 

e  to  the  contrary,  discnarge  the  lien;  Benjamin  v,  Sinclair,  i  Bailey,  174. 

^e  proceed  to  consider  the  operation  of  the  provisions  for  cesser  of  liability. 


usage  ( 


(4)  "Where  the  ship's  responsibility  shall 
liability. 

In  America  the  attempt  has  been  made,  by  a  species  of  cesser  of  liability  clause  such 
as  has  been  adopted  by  charterers  in  England  against  shipowners,  to  provide  against 
claims  by  consignees,  or  to  limit  such  claims  against  the  carrier  or  shipowner.  Thus,  in 
one  case  it  was  provided  that  the  carrying  company  and  its  ships  would  not  be  accountable 
for  any  *'  damage  or  deficiency  in  packages  after  the  same  shall  have  been  receipted  for 
in  good  order  b^  the  consignees  or  their  agents  at,  or  by  the  next  carrier  beyond,  the  point 
to  which  this  bill  of  lading  contracts;''  and  it  was  attempted  to  appl^  this  proviso  in 
limitation  of  the  carrier's  liability  to  com,  but  it  was  held  not  to  apply  m  McCoy  v.  Erie 
&  West  Tr.  Co.,  42  Md.,  498  (Am.).  In  this  case  there  were  further  unusual  terms,  that 
in  case  of  loss  the  damage  should  be  computed  at  the  cost  of  the  goods  at  the  place  of 
shipment,  and  that  in  tmough  transport  the  company  in  whose  custody  the  things  were  at 
the  time  of  the  happenii^  of  the  damage  should  alone  be  liable,  &c. ;  but  Uiis  would 
barely  seem  reasonable,  if  practicable.  And  the  stipulation  "that  the  shipowner  would 
not  be  liable  for  any  claim,  notice  of  which  is  not  given  before  the  removal  of  the  goods, 
nor  in  any  case  for  more  than  the  invoice  price  for  declared  value  of  the  goods,  which- 
ever shall  be  least,"  occurred  among  other  exceptions  in  a  recent  case.  Crooks  v,  Allan, 
5  Q.  B.  D.,  38.  In  like  manner  claims  for  demurrage  have  been  limited  in  modem  cases 
by  the  terms, ''  all  liability  of  the  charterers  to  cease  as  soon  as  the  cargo  is  on  board, 
and  all  questions,  whether  of  short  delivery,  demurrage,  or  otherwise,  to  be  settled  with 
the  charterer's  agent  at  the  port  of  destination,  which  settlement  b  to  be  binding  on  the 
owners ;  the  owners  and  master  to  have  a  lien  on  the  caigo  for  all  freight,  dead  freight, 
and  demurrage ; "  and  under  this  clause  it  was  held  that  the  fact  uiat  the  ordinary 
charterer's  agents  refused  to  settle  the  demurrage  made  no  difference,  and  the  clause 
operated  as  a  bar  to  any  claim  for  demurrage  ;  Sanguinettl  v.  The  Pacific  St.  Navig.  Co., 
2  Q.  B.  D.,  238 ;  and  it  was  held  that  this  not  merely  covered  the  demurrage,  but 
detention  in  the  nature  of  demurr^  at  the  port  of  ladmg ;  Kish  v,  Cory,  10  L.  R., 
Q»  B.,  553 ;  Francesco  v.  Massey,  8  L.  R.,  Ex.,  loi ;  French  v.  Gerber,  I  C.  P.  D., 
737;  I  f^.,247;  Bannister  v.  Breslauer,  2  t^/.,  C.  P.,  497;  the  first  cited  case  dis- 
crediting, on  this  point,  Lockhart  v,  Falk,  10  id.^  Ex.,  132,  in  which  case  the  cesser 
danse  was  held  limited  to  demurrage,  and  not  to  extend  to  damages  for  delay  at  the  port 
of  loading.  See  also  Christoffersen  v,  Hansen,  7  L.  R.,  Q.  B.,  509 ;  and  at  length, 
pp.  4^  ef  se^.,  an/e,  ''Cesserof  Liability,"  Analysis  of  Charter-party.  In  an  Am.  case, 
where  a  b,  of  1.  was  indorsed  on  its  back,  **  Pay  the  demurrage  to  order  of  Messrs.  C.  &  K., 
signed  C.  P.  R.,"  the  initials  being  those  of  the  master  of  the  ship,  it  was  held  that 
this  was  merely  an  authority  to  receive  the  demurrage,  and  to  discharge  the  claim  in 
respect  of  it,  and  that  it  was  not  a  valid  assignment  which  would  enable  the  assignee  to 
soe  in  his  own  name ;  Falkenberg  v.  Clark,  11  R.  L,  278.  It  was  also  decided  in  this 
case,  that  where  a  consignee  is  a  bare  consignee,  and  has  nothing  to  do  with  the 
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(4)  "Where  the  ship's  responsibility  shall  cease."    Cesser  of 
liability. 

shipment,  there  is  no  privity  of  contract  between  him  and  the  shipowner,  and  that,  until 
he  nas  accepted  the  cargo  or  goods  under  the  b.  of  1.,  the  law  will  imply  no  contract  on 
his  part  to  pay  demurrage.  If,  without  explanation,  he  accepts  the  goods  undar  the  b. 
of  1.,  and  the  b.  of  L  contains  provisions  for  demurrage,  it  creates  an  implied  liability 
to  pay  demurrage  ;  lb.  But  whether  a  ry.  co.,  which  received  coal  for  an  inland 
consignee,  by  accepting  the  goods  under  the  b.  of  1.,  thereby  became  liable  upon  its  terms 
to  pay  freight,  was  questioned  in  Miner  v.  The  Norwich  &  Woicest.  R.  R.  Co.,  33 
Conn.,  94 ;  and  in  a  recent  Eng.  case  it  was  said,  in  the  course  of  the  judgment, "  It  does 
not  follow  that  a  person  who  accepts  the  b.  of  1.,  which  the  shipowner  hands  him, 
necessarily,  and  without  regard  to  circumstances,  binds  himself  to  abide  by  aU  its 
stipulations ; ''  Crooks  v,  Allan,  5  Q.  B.  D.,  38,  40,  per  Lush,  J. ;  and  in  an  Am.  case, 
'*  No  act  on  the  part  of  the  shipper,  short  of  an  explicit  agreement,  will  imply  an  assent, 
on  his  part,  to  a  contract  proposed  by  a  carrier,  modifying  the  liability  of  the  latter ; 
Ayres  ».  The  West.  R.  Corp.,  14  Blatch.,  9,  14;  Caughey  «;.  Gordon,  3  C.  P.  D.,  419. 
In  a  suit  to  recover  the  value  of  a  bale  of  hides  not  delivered,  the  stipulation  being  that 
the  goods  should  "  be  delivered  in  the  like  good  order  and  condition  from  the  ship's  deck» 
where  the  ship's  responsibility  shall  cease,  occ.,*'  it  was  held  that  the  shipowner  was  not 
responsible.  The  circumstances  were  as  follows : — The  ship,  on  her  arrival  £rom  the  port 
of  snipment,  went  into  the  Victoria  Docks^  London,  to  unload  and  deliver  her  ca^.  The 
consignees  received  due  notice  of  her  readiness  to  discharge.  The  ship  unloaded  sixty-nine 
bales  on  to  the  quay,  or  from  the  ship  to  the  Dock  Company,  but  after  the  goods  had  left 
the  ship's  deck  one  bale  was  lost,  by  what  means  was  not  disclosed  or  ascertained.  The 
contention  for  the  plaintiffs  in  the  case  (viz.,  the  consignees)  was  that  a  delivery  to  the 
Dock  Company  was  not  sufficient, — that  such  delivery  was  for  the  convenience  of  the  ship- 
owner, and  did  not  absolve  him  from  responsibility.  On  the  part  of  the  shipowner  it 
was  contended,  that  the  contract  of  carriage  was  satisfied  by  a  delivery  from  the  ship's 
deck,  and  that  the  shipowner  was  not  responsible,  under  the  particular  terms  of  the  b.  ot 
1.,  after  they  had  been  so  delivered.  The  court  held  that  all  that  was  required  was  a 
delivery  according  to  the  usage  of  ihe  port.  The  usage  of  the  Victoria  Docks  was  thus 
stated :  "  When  a  steamer  arrives  in  tne  dock,  notice  is  given  to  the  consignees  of  the 
goods  on  board  ;  and  the  goods  are  landed  from  the  ship  on  to  the  quay  by  the  servants 
of  the  Dock  Company,  the  shipowner  not  interfering.  If  the  consignees  apply  for  the 
goods  within  twenty-four  hours,  they  get  them  from  the  quay  free  of  charge, — not  from 
the  ship  into  the  lighters,  but  from  Uie  quay ;  the  goods  being  put  into  the  lighters  by 
the  servants  of  the  company.  For  this  service  the  shipowner  pays.  If  the  consignees 
do  not  apply  for  the  goods  within  twenty-four  hours,  th^  are  warehoused  by  the  Dodc 
Company,  and  the  consignees  pay  the  charge  lor  warehoudng.  Thus  the  mode  and 
manner  of  delivery  of  goods  according  to  the  usage  of  the  port  of  London  is  not  an 
immediate  delivery  from  the  ship  to  the  consignee,  but  from  the  ship  to  the  quay,  and 
from  the  quay  to  the  consignee ; "  Petrocochino  ».  Bott,  9  L.  R.,  C.  P.,  355,  361.  As  to 
the  liability  of  the  consignee  or  shipper  where  the  delivery  is  at  a  private  dodc,  see 
Nelson  v,  Dahl,  12  Ch.  D.,  568 ;  as  to  right  of  shipowner  to  store  the  goods.  The 
Thames,  14  Wall.,  98,  Meyerstein  v.  Barber,  4  L.  R.,  H.  of  L.,  317,  2  L.  R.,  C.  P., 
38,  661,  and  the  exhaustion  of  the  b.  of  1.  by  delivery  of  the  eoods  at  a  dock  as  the 
consignee's  warehouse.  Short  v.  Simpson,  i  L.  R.,  C.  P.,  2^,  253,  per  Willes^  J.  ; 
and  as  to  the  non-liability  of  the  shipowner  for  negligence  where  a  stevedore  is 
employed,  Murray  v.  Currie,  6  L.  R.,  C.  P.,  24,  Blakie  v.  Stembridge,  28  L.  J.,  C.  P., 
329;  6  C.  B.  (N.  S.),  894.  As  to  damage  arising  from  "improper  navigation,'*  see 
Good  V.  The  London  St.  S.  Owners'  Ass.,  6  L.  R.,  C.  P.,  563. 

In  comparatively  recent  Eng.  cases  there  have  been  exceptions  of  damage  which 
could  be  covered  by  insurance  as  follows  : — 

**  No  damage  that  can  be  insured  against  will  be  paid  for,  nor  will  anv  claim  whatever 
be  admitted  uiuess  made  before  the  go^ds  are  removed."  The  cargo  (tea)  was  injured 
by  the  use  of  disinfectants  on  board,  in  consequence  of  scarlet  fever  breaking  out  on 
the  voyage.  The  tea  thus  became  impregnated  with  the  odour  of  chloride  of  lime, 
and  became  damaged  and  unmerchantable.  It  was  conceded  that  the  above  condition 
and  exception,  stringent  as  it  is,  was  binding,  and  that  inasmuch  as  no  notice  of  damage 
was  given  by  the  consignees  of  the  goods  until  thirteen  days  after  the  delivery  was  com- 
plete, they  could  not  recover  for  their  loss.  The  freight  paid  was  a  through  freight  toT. 
The  court  affirmed  the  judgment  of  the  Court  of  Queen's  Bench  of  Lower  Canada 
appealed  from,  but  in  terms  which,  coupled  with  the  facts,  suggest  that  had  the  verdict 
been  for  the  plaintiff  instead  of  the  defendant,  it  might  more  easily  have  been  sustained. 
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The  words,  "  nor  will  any  claim  whatevei  be  admitted  unless  made  before  the  goods  are 
removed,''  were  held  to  apply  to  latent  as  well  as  patent  damage,  which  could  by 
examination  of  the  packages,  conducted  with  reascmable  care  and  dcill  at  the  place  oi 
remoral,  have  been  discovered ;  Moore  v.  Harris,  i  App.  C,  318;  24  W.  R.,  887 ; 
M*Cawley  •.  Fumess  Ry.  Co.,  8  L.  R.,  Q.  B.,  57 1  and  as  to  "  insurance  exceptions," 
Schmidt  v.  Royal  Mail  St.  Co.,  45  L.  J.,  Q.  B.,646;  Crooks  z*.  Allan,  5  Q.  B.  D., 
38 ;  Wriffht  o.  Marwood,  see  Addenda,  Where  a  general  average  loas  occurs,  it  has 
been  held  the  duty  of  the  shipownor  to  take  the  necessary  steps,  ist,  to  procure  the 
adjustment ;  2nd,  to  secure  its  payment  If  he  does  not,  he  is  liable  to  an  action  for 
damages;  Crooks  z^  Allan,  5  Q.  B.  D.,  38.  The  fact  that  the  b.  of  1.  in  this  case  con- 
tained a  clause  that  '*  the  shipowner  or  railway  company  are  not  to  be  liable  for  any 
damage  to  anv  goods,  which  is  capable  of  beinjg  covered  I7  insuiance,"  was  held  no 
exception ;  ih.  The  current  of  recent  Am.  authority  appears  in  fiivour  of  the  uppers  or 
goods-owners'  right  to  *< absolute  security  against  the  negligence  of  Uie  carrier,'^  and  to 
Hmit  the  operation  of  any  reservation  which  he  may  attempt  to  impose  on  his  customer  by 
a  receipt  or  b.  of  L  ;  Bank  of  Kentucky  v.  Adams  Ex.  Co.,  3  Otto,  174  ;  Railroad  Co.  v, 
Lockwood,  17  Wall.,  357 ;  Heyl ».  Inman  St.  S.  Co.,  21  N.  Y.  Sup.  Ct,  14  Hun.,  564 ; 
Railroad  Co.  v.  Manu&cturing  Co.,  16  Walls,  318 ;  Drew  v.  Red  Lme  Transit  Co.,  3  Mo., 
App.,  495 ;  Grey  v.  Mobile  "fiade  Co.,  55  Ala.,  387  ;  Ayres  v.  The  Western  Ry.  Corp., 
14  Blat^  7  ;  as  to  receipt  by,  and  ddivery  to,  successive  carriers,  see  Pratt  v.  Railway 
Ca,  5  Otto,  43  ;  Condict  v.  Grand  Trunk  Ry.  Co.,  54  N.  Y.,  500 ;  Shiflf  v.  N.  Y.  C,  & 
H.  R.  R.  R.  Co.,  23  N.  Y.  Supr.  Ct.,  16  Hun.,  278 ;  as  to  delivenr  **  unto  order,  or  to 
his  or  their  assigns,*'  see  The  Thames,  14  Wall,  98;  see  Fibel  v.  Livingston,  64  Barb., 
179  ;  Ostrander  v.  Brown,  15  Johns,  39. 

On  the  question  of  a  ccmstructive  deliveiv  on  the  carrier's  own  wharf,  upon  a  usage,  in 
reference  to  a  particular  class  of  goods,  aaopted  by  the  carrying  company  in  cases  in 
which  the  merchandise  was  carried  by  their  ships,  it  was  decided  that  toe  &ct  of  a  de- 
livery upon  the  wharf  being  estabHshed,  as  it  was  not  on  the  particular  part  of  the 
wharf  usually  set  apart  for  the  deposit  of  the  specific  class  of  goods,  there  had  not  been 
an  efficient  deliveiy.  The  goods  in  question  were  goods  for  which  the  consignees  had 
not  obtained  permits  for  lai^ing^  and  were  usually  sent  to  the  custom*hoase  under  a 
general  order.  The  case  of  merchandise  which  had  not  been  delivered,  and  was  the  subject 
of  the  action,  had  not  been  placed  on  the  part  of  the  wharf  designated  for  *'  general  order 
goods."  The  judge  held  that,  under  the  mode  of  delivery  adopted  by  the  ship,  it  was  her 
duty  to  deposit  the  case  on  the  part  of  the  wharf  assignra  to  such  goods  by.  the  ^p,  and 
there  to  watch  and  preserve  it  for  a  reascmable  time  to  enable  the  proper  person  to  remove 
it ;  and  that  the  liability  of  the  ship  as  carrier  continued  until  the  expiration  of  such  reason- 
able time.  That  the  delivery  of  the  case  in  question  was  not  such  a  delivery  of  it  upon  a 
public  wharf,  with  notice  to  the  consignee,  as  would  discharge  the  ship  from  liability ;  The 
Steamship  St.  Laurent,  7  Bened.  C.  C,  7 ;  Ostrander  v.  Brown,  15  Johns,  39 ;  see  The 
Edwin,  I  Spn^e,  477  ;  Richardson  v,  Goddard,  23  Howard,  28  ;  Gatliffe  v.  Bourne,  4 
Bing.  N.  C,  314;  Pratt  v.  Ry.  Co.,  5  Otto,  43  j  and  see  Erichsen  v,  Barkworth,  27  L.  J., 
Ex.,  472,  28  L.  J.,  Ex.,  95,  3  H.  &  N.,  601,  894^  as  to  the  reasonable  time  given  to 
the  holder  of  bill  of  lading  to  unload  or  accept  delivery. 

Where  a  bare  notice  was  given  on  a  form  of  receipt,  to  the  effect  that  the  value  of  the 
goods  carried  must  be  inserted  in  the  receipt,  or  that  the  carrier  would  not  be  liable 
bevoad  (50,  this  declaration  were  held  iasufncient  to  limit  the  liability  of  the  carrier ; 
Fibel  V,  Livingston,  64  Barb.,  179 ;  but  in  the  same  case  it  was  decided  that  where  a  term 
to  this  effect  was  contained  in  the  bill  of  lading,  the  holder  thereof  who  had  accepted  it 
without  demur,  whereby  the  shipowner  was  left  to  act  upon  the  presuroptioa  of  his  accept- 
ance, the  consignee  was  bound  by  his  acc^tance  to  the  terms  of  the  provision,  lb, ;  and 
tee  Crooks  v,  Allan,  5  Q.  B.  IX,  38,  in  which  it  was  said,  **  If  a  ship-owner  wishes  to 
introduce  hito  his  U  of  1.  so  novel  a  clause  as  one  exempting;  him  from  general 
avefige  contribution— a  clause  which  not  only  deprives  the  shipper  of  an  ancient 
and  weU-understood  right,  but  which  might  avoid  his  policy,  and  dtprive  him  abo  of 
recourse  to  the  underwriter, — he  ou^  not  only  to  make  it  clear  in  words,  but  also  to 
make  it  conspicuous  by  inserting  it  in  such  type,  and  in  such  a  part  of  the  document, 
as  Uiat  a  person  of  oniinary  capacity  and  care  could  not  fail  to  see  it;''  Crooks  v. 
Allan,  5  Q.  B.  D.,  40,  per  Lush,  J.  ;  Caughey  v,  Gordon,  3  C.  P.  D.,  419  ;  Hayn  v, 
Cullifoid,  3  C.  P.  D„  410 ;  Ayres  v.  The  West.  R.  Corp.,  I4  Bktch.,  9,  reviewing 
Fibel  fK  Livingstone,  ib. ;  and  in  a  case  where  the  exception,  *^  weight  and  contents 
ttaknowB,  and  not  accountable  for  average  leakage  and  breakage,'*  was  stamped  on  the  b. 
of  1.,  it  was  held  in  the  Ad.  that  the  master  had  a  maritime  lien  upon  the  goods  for  the 
Areii^l;  there  being  no  proof  that  the  teidcage  of  the  casks  was  greater  than  **  average,*^ 
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and  that  he  could  proceed  both  in  rem  and  in  personam  against  the  consignees  for  the 
freight,  and  that  the  b.  of  1.  with  this  term  added  was  held  to  be  binding  on  the 
consignees  of  the  goods,  although  they  refused  the  goods,  they  being  the  transfierees  of  the 
b.  of  I.  Some  of  the  casks  were  wholly  empty,  and  some  parSy  so,  but  almost  all 
were  leaky.  The  casks  were  of  an  inferior  quality,  badly  coopered  and  shaky ;  Vaughan 
V.  630  Casks  of  Sherry  Wine,  7  Bened.,  500 ;  aft.  on  app.,  14  Bl.,  w. 

Where  an  impressed  stamp  was  placed  upon  the  back  of  the  b.  of  1.,  to  the  effect  that 
"  freight  must  be  paid  prior  to  deliveiy,  if  required,*'  and  that  the  consi|;nee  should 
receive  the  goods  '*at  the  ship's  tackles,"  but  there  was  no  proof  that  this  term  had 
ever  been  recognised  by  the  shipper  as  part  of  his  contract,  it  was  held  to  be  no  variation 
of  the  ordinary  contract  to  deliver.  **  In  the  absence  of  any  agreement  to  the  con- 
trary— and  an  endorsement  or  stamp  of  this  kind  was  not  such  an  agreement — the  freight 
under  an  ordinary  bill  of  lading  is  only  demandable  by  the  owner,  master,  or  con- 
signee of  the  ship  when  they  are  ready  to  deliver  the  ^>ods  in  the  like  good  order  as 
they  were  when  tney  were  received  on  board ;"  Brittan  v.  Bamaby,  21  How,,  527,  533  ; 
and  see  as  to  an  impressed  stamp  as  to  breakage,  &c..  The  Brig  May  Queen,  i  Newbeny, 
464.  The  freight  upon  a  shipment  of  goods  is  payable,  according  to  general  rules,  when 
the  merchandise  is  in  readiness  to  be  delivered  to  the  person  who  nas  a  right  to  receive  it, 
and  when  the  consignee  has  had  the  oppoitunity  of  examining  the  goods  to  see  if  the 
obligations  of  the  bill  of  lading  have  been  fulfilled  by  the  shipowner.  The  shipowner  minr 
deipand  the  freight,  from  time  to  time,  upon  parcels  of  the  goods  as  they  are  delivered, 
but  he  cannot,  when  only  ready  to  deliver  a  part,  claim  the  freight  for  the  whole.  If  he 
lands  the  goods  at  a  time  when  the  freight  upon  them  cannot  be  ascertained  it  is  at  lus 
own  risk  ;  lb.  The  term,  "freight  payable  m  specie,  or  its  equivalent,  before  delivery 
of  the  goods,  and  to  be  received  by  me  consignee  within  reach  of  the  vessel's  tackle, 
when  the  vessel  is  ready  to  deliver  them,  and  if  not  taken  within  ten  days  after  arrival  of 
the  vessel,  the  master  to  be  at  liberty  to  land  the  same  at  the  expense  and  risk  of  the 
goods,  and  to  sell  sufficient  to  pay  all  charges,"  does  not  empower  the  shipowner  to  sell 
on  his  own  account ;  and  where  the  consignee  died,  and  the  shipowner  sold  under  this  stipu- 
lation, it  was  held  that  the  pretended  sale  was  void,  and  that  he  was  bound  to  account  to 
the  owner  for  its  price  ;  Jones  v,  Hoyt,  23  Conn.,  157 ;  and  see  The  Santee,  7  BUtch., 
186. 

Where  the  charterer  refused  to  accept  a  bill  of  exchange  for  the  cargo,  on  the  ground 
that  it  was  not  according  to  contract,  but  offered  to  unload  the  ship  for  account  of  whom 
it  might  concern,  and  pay  the  freight,  and  the  captain  refused  to  deliver  or  unload  on  these 
terms,  standing  on  his  strict  rights  and  requiring  the  production  of  the  bill  of  lading, 
which  had  been  retained  by  the  factor's  agents,  it  was  held  that  he  could  claim  demurrage 
for  the  detention  ;  Erichjen  v,  Barkworth,  28  L.  J.,  Ex.,  95  ;  27  1^.,  472  j  3  H.  &  W., 
601,  894. 

(7)  "  In  witness  whereof,  &c.,  the  master  or  agents  hath  affirmed 
to — bills  of  lading  signed.** 

The  authority  of  the  master  as  the  general  agent  for  the  owner  in  all  matters  relating 
properly  to  the  employment  of  the  ship,  includes  an  authority  to  sign  bills  of  lading  for 
the  goods  he  receives  on  board,  or  which  he  honestly  believes  he  so  receives ;  Abb.  on 
Ship.,  2,  103,  104.  And  if  the  ship  is  absolutely  demised  by  a  charter-party,  he  may 
bind  the  charterer  by  his  signature ;  Sandeman  v,  Scurr,  2  L.  R.,  Q.  B.,  86.  But 
this  power  does  not  enable  him  to  vary  a  contract  made  by  the  owner  or  some 
person  expressly  authorised  by  the  owner,  nor  to  cany  freight  free,  nor  to  sign  for  goods 
not  on  board, — these  would  be  acts  dehors  his  author!^ ;  Lidcbarrow  v.  Mason,  2 
T.  R.,  75 ;  Grant  v.  Norway,  10  C.  B.,  665  ;  nor  knowingly  sign  for  more  goods  than 
are  on  board  fHubbersly  v.  Ward,  8  Ex.,  330) ;  and  his  powers  are  exhausted  when 
he  has  signed  for  what  is  actually  on  board,  /^.,  334;  and  where  there  was  an 
express  clause  in  the  charter-partv  empowering  an  agent  of  the  shipowner  "to  sign  at 
any  rate  of  freight  without  prejudice  to  the  charter-party,"  it  was  held  that  this  did  no 
empower  the  master  to  make  bills  of  lading  payable  to  any  person  other  than  his  owner, 
although  in  favour  of  the  agents  of  the  charterers,  who  had  made  advances  at  an  outward 

Eort;  Reynolds  zf.  Jex,  34  L.  J.,  Q.  B.  251.  He  cannot  divest  the  owner's  right  of 
en,  nor  divert  the  freight ;  Shand  v.  Sanderson,  28  L.  J.,  Ex.  278  ;  4  H.  &  N.  381, 
389 ;  Walshe  v,  Provan,  22  L.  J.,  Ex.,  355  ;  8  Ex.,  843.  Any  person  who  ships  goodi 
and  is  unaware  that  the  vessel  is  chartered  to  a  third  party  b  warranted  in  assuming 
that  the  master  is  signing  as  agent  of  the  owner,  and  hzs  anthority  from  the  shipowner 
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(7)  "  In  witness  whereof,  &c.,  the  master  or  agents  hath  affirmed 
to— bills  of  lading  signed." 

to  affix  his  signature  as  such  agent,  and  is  acting  by  virtue  of  his  ordinary  authority ;  and 
yet  it  may  be  that  as  between  the  parties  he  signs  on  behalf  of  the  charterer  only^  but 
third  parties  are  not  affected  by  the  arrangement  until  they  have  notice  of  the  &ct ;  The 
P&tria,  3  L.  R.,  A.  &  E.,  460 ;  Sandeman  v.  Scurr,  2  L.   R.,  Q.  B.,  86 ;  Schuster  v, 
M'Kellar,  7  E.  &  B.,  704 ;  Erichsen  v.  Barkworth,  3  H.  &  N.,  601,  894.   The  master  is 
n  reality  as  to  third  parties  clothed  with  the  authority  which  he  appears  to  possess,  and 
which  he,  in  fact,  possesses.  And  this  clause  would  justify  a  master  in  carrying  at  a  lower 
rate  of  freight ;  and  if  the  charterer's  agent  has  signed  bills  of  lading  or  has  procured  the 
master's  signature  to  a  lower  rate  of  freijght  than  that  specified  in  the  charter-party,  and 
there  is  no  reference  in  the  Inlls  of  lading  to  the  charter-party,  and  the  bills  of  lading 
indorsed  for  value  contain  nothing  to  put  the  indorsees  on  notice,  the  shipowner  is 
bound  to  the  terms  agreed  by  the  master;  Shand  v.  Sanderson,  4  H.  &  N.,  381 ;  Foster 
V.  Colby,  3  H.  &  N.,  705 ;  Gilkison  v.  Middleton,  2  C,  B.  (N.  S).,  134,  affirmed  as  to 
this,  although  the  clause  is  in  reality  for  the  protection  of  the  shipowner,  and  would 
protect  him  a^;ainst  any  fraud  or  collusive  act  of  the  master  in  signing  bills  of  lading  im- 
properly as  his  agent  and  under  his  general  powers  of  agency ;  Gledstanes  v.  Allen,  12 
C.  B.,  202;  Chappel  v.  Comfort,  10  C.  B.  (N.  S).,  802  ;  kern  v,  Deslandes,  Id,,  205. 
And  a  purser  of  a  ship  b  not  an  agent  within  the  meaning  of  the  term  "agents  of  the 
owner  "  in  the  ordinary  acceptation  of  the  term,  as  where  a  purser  of  a  ship,  who  undertook 
to  cany  6,000  cigars  for  which  no  freight  was  paid,  signed  the  bills  of  lading  as  purser, 
the  owner  was  hdd  not  to  be  liable,  and  the  purser  was  allowed  to  disprove  3ie  sugges- 
tion of  agency  by  showing  that  he  signed  merely  for  the  purposes  of  allowing  the  bailor 
to  effect  an  insurance;  Suarez  v,  S.  S.  George  Washington,   I  Woods  C.  C,  96.    But 
where  a  purser  feloniouslv  appropriated  money  confided  to  him  by  a  shipper  pursuant  to 
the  regulations  of  the  Shipowners'  Co.,  the  company  was  held  liable,  notwithstanding  a 
provision  in  the  b.  of  1.  excluding  liability  for  theft ;  Spinette  v.  Atlas  St.  S.  Co.,  21  N.  Y. 
Supr.  Ct.  (14  Hun.),  100.  And  the  master  cannot,  as  agent,  claim  from  a  consignee  for  de- 
murrage in  his  own  name  ;  Brouncker  v.  Scott,  4  Taunt.,  I ;  but  if  the  master,  authorised  to 
pledge  his  owner's  credit,  draw  a  bill  after  leaving  his  employers,  and  the  world  has  no  notice 
of  the  fact  either  by  the  shortness  of  time  or  the  secrecy,  and  it  is  negotiated  bondfide^  the 
bill  will  bind  his  employers  ;  Anon,  v*  Harrison,  12  Mod.,  346.    Nor  docs  it  enable  the 
master  to  claim  freight  for  goods  shipped  by  the  charterer  himself  "free  of  freight,"  as 
against  the  charterers  agenC  unless  such  agent  have  notice  of  other  terms ;  Foster  v,  Colby, 
28  L.  J.,  Ex.,  81,  3  H.  &  N.,  705 ;  Shand  v.  Sanderson,  4  H.  &  N.,  j8i.     But  if  the 
charterer's  agent  have  notice  by  the  bill  of  lading  or  otherwise  that  the  charter-party 
freight  is  greater  than  that  of  the  bill  of  lading,  and  Accept  the  bill  of  lading,  he  is  liable 
for  the  charter-party  freight,  as  he  stands  in  the  shoes  of  the  charterer,  and  is  bound  by 
the  lien  expressed  in  the  charter-party  ;  Small  v,  Moates,  9  Bin^  574 ;  Gledstanes  v, 
Allen,  12  C.  B. ,  202 ;  Mitchell  v,  Scaife,  4  Camp.,  298  ;  and  would  be  specially  bound 
as  a  paity  to  the  charter-party  either  as  negotiating  or  signing  it ;  Kern  v,  Deslandes,  30 
L.  J.,  C.  P.,  297.     And  the  master,  although  the  agent  of  the  charterer  to  some  intents, 
as  between  the  cnarterer  and  the  shipper,  is  not  his  agent  to  alter  the  terms  of  the  charter* 
party  freight  as  between  him  and  the  owner,  nor  b  he  for  this  purpose  the  owner's  agent 
And  where  a  ship  was  chartered  for  sugar  at  ics.  6d.  per  cwt.,  and  the  charterer's  agent 
offered  a  cargo  at  ids.,  and  required  the  master  to  sign  bs.  of  1.  at  that  rate,  and  he 
refused,  he  was  held  justified  in  refusing,  and  it  was  further  decided  that  the  shipowner 
might  recover  damages  against  the  freighter  for  not  shipping  a  full  cargo ;  Hyde  v, 
Willis,  3  Camp.,  203.     Where  the  bs.  of  L  were  not  signed  by  the  master,  but  by  the 
charterers  as  agents  for  the  shipowner,  and  as  having  his  authority,  it  was  held  that  the 
signature  made  the  b.  of  1.  a  valid  document,  and  that  it  sufficed,  although  it  was  not 
Mgned  by  the  general  agent  for  that  purpose  ;  Hayn  v,  Culliford,  47  L.  T.,  C.  P.,  755  ; 
3  C  P.  D.,  410 ;  39  L.  T.  (N.  S.),  288.    But  a  ship's  husband  was  not  the  agent  of  the 
shipowner  to  cancel  a  charter-party  without  express  authority ;  Thomas  v,  Oxley,  27  W. 
R.,  III. 

If  a  vessel  is  under  charter,  and  is  then  put  up  as  a  general  ship,  the  bill  of  lading, 
signed  by  the  master,  is  as  between  the  shipper  and  the  cnarterer  the  contract  of  carriage, 
the  master  is  bound  as  the  agent  of  the  diarterer  to  wait  the  agreed  number  of  lay  and 
demurrage  days,  whatever  they  may  be.  Having  done  this,  he  may,  within  a  reasonable 
time,  unload,  if  the  shipper,  or  those  who  cl^m  under  him,  will  not  receive.  If  the 
charterer  hiniselt  demand  the  goods,  he  must  produce  the  bill  of  lading,  if  it  be  in  exist- 
ence, as  he  can  no  more  claim  them  than  a  stranger  without  it ;  Marquand  v.  Banner,  6 
E.  &  B.,  232 ;  Erichsen  v,  Barkworth,  27  L.  J.,  Ex.,  472 ;  28  id.,  95  ;  3  H.  &  N.,  601, 
894,  900,  per  Willes,  J.    The  captain,  as  a  general  rule,  is  entitled  to  say,  •*  I  am  not 
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(7)  ^*  In  witness  whereof,  ficc,  the  master  or  agents  hath  affirmed 
to — bills  of  lading  signed." 

bound  to  onload  unless  I  am  secure  from  claim  at  the  suit  of  the  holder  of  the  bill  ot 
1.'*  He  is  not  simply  bound  to  accept  an  indemnify  however  unreasonable  it  would  be  to 
refuse  it ;  he  may  stand  upon  his  rights  and  say,  "  I  shall  not  take  an  eauivalent  or  a  sub- 
stitution for  those  goods  that  I  am  entitled  to ; "  Erichsen  v,  Barlcwotth,  27  L.  J., 
Ex.,  477,  per  Bramwell,  B.  The  master  in  signing  the  bs.  of  1.  under  the  usual  prorision 
in  the  charter-party,  "The  master  to  sign  bs.  of  1.  at  any  rate  of  freight  without  prejudice 
to  this  charter-party,"  signs  them  as  the  agent  of  the  charterer,  and  not  of  the  owner  ; 
Schuster  t».  M'Kellar,  7  E.  &B.,  704;  Erichsen  v.  Barkworth,  3  H.  &  N.,  601,  S94; 
Sandeman  v,  Scurr,  2  L.  R.,  Q.  B. ;  and  see  as  to  the  signature  of  other  agents  of  the 
shifxiwner,  HaTn  v,  Culliford,  id.  sup.  In  a  case  in  which  the  device  was  attempted  (to 
avoid  responsioility  for  negligence,  and  prevent  claims  by  shippers)  of  mnlring  the  master 
the  servant  of  the  ^pper,  tiie  expedient  miled.  The  clause  in  the  b.  of  L  was  as  follows  : — 
*'  It  behig  agreed  that  the  captam,  officers,  and  crew  of  the  vessel,  in  the  tratismission  of 
the  goods,  as  between  the  shipper,  owner,  or  consignee  thereof  be  considered  the  servanls 
of  such  shipper,  owner,  or  consignee,"  Haynt;.  Culliford,  3  C.  P.  D.,  410;  and  although 
this  device  was  coupled  with  a  more  than  usually  comprehensive  exception  "  of  all 
accidents,  loss  and  damage,  of  whatsoever  nature  or  kind,  and  howsoever  occasioned 
.  .  .  or  from  any  act,  neglect,  or  default  whatsoever  of  the  pilot,  master,  or  mariners 
in  navigating  the  ship,  the  owners  of  the  ship  being  in  no  way  liable  for  any  of  the 
consequences  of  the  causes  above  excepted,"  the  owners  were  held  liable  for  bad 
stowage ;  lb.  This  provision  generally  is  given  to  enable  the  indorsee  of  the  b.  61 1. 
to  obtain  the  goods  on  payment  of  the  b.  of  1.  freight,  and  to  render  that  document  more 
perfectly  negotiable ;  Kem  v,  Deslandes,  30  L.  J.,  C.  P.,  297 ;  10  C.  B.  (N.  S.), 
205.  It  does  not  enable  the  master  to  sign  b.  of  1.  for  goods  shipped  by  the 
charterer  consigned  to  himself  or  to  his  agent  or  the  master.  When  signed  by  the 
master  under  that  authority,  the  document  determines  the  extent  of  the  lien  for  fjr^ht ; 
Mitchell  V.  Scaife,  4  Camp.,  298 ;  Gilkison  v,  Middleton,  2  C.  B.  (N.  S.),  134 ;  Gled- 
stanes  v.  Allen,  12  C.  B.,  202 ;  Neish  v,  Graham,  8  E.  &  B.,  505 ;  Kem  v,  Deslandes, 
30  L.  J.,  C.  P.,  297  ;  10  C.  B.  (N.  SO,  205.  In  the  case  of  steam  ships  it  is  said  to  be 
the  custom  for  the  broker,  and  not  the  master,  to  sign  the  b.  of  1. ;  Hayn  v.  Culliford^ 
3  C.  P.  D.,  410.  Where  there  is  no  diarter-party,  the  b.  of  L  is  the  controlling  in^ru- 
f  ment;  Caughey  ».  Gordon,  3  C.  P.  D.,  419  ;  Charleton  v.  Cotesworth,  R.  &M.,  175; 
Best  V,  Sanders,  M.  ft  M.,  208  ;  3  M.  &  R.,  4.  Where  primage  is  not  expressly  stipu- 
lated for,  the  master  cannot  claim  it,  as  the  captain's  salary  customarily  includes  all 
gratuities,  such  as  primage  ;  Caughey  v,  Gordon,  ib,  sup.  In  this  case  the  master  was 
paid  a  fixed  salary,  which  was  **  to  include  all  charges  and  allowances,"  but  signed^ 
under  the  protision  '*  that  he  was  to  sign  bills  of  1.,  as  presented,  at  any  rate  of  freight 
required,'*  a  b.  of  1.  which  contained  the  following  term, — "  freight  to  be  paid  in  cash 
at  port  of  discharge,  the  rate  of  discharge,  rate  of  freight  and  other  conditions  as  per 
chwter-party,  with  5  per  cent,  primajp^e,  in  cash,  on  delivery,  as  customary ; "  and  it 
was  held  that  the  indorsees  of  the  b.  of  L,  as  agents  of  the  charterers,  were  not  liable  for 
primage  ;  Caughey  v.  Gordon,  3  C.  P,  D.,  419. 
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CHAPTER  XIII. 

STOPPAGE  IN  TRANSITU. 

Whether  the  right  of  a  vendor  to  stop  in  transitu  was  primarily 
recognised  by  the  courts  of  equity,  or  of  common  law,  has  been 
an  unprofitable,  because  inconclusive,  subject  of  discussion.  It 
is  sufficient  to  say,  that  Lord  Abinger  considered  that  the  origin 
of  the  right  had  not  been  decided,^  and  that  very  eminent 
authorities  have  expressed  conflicting  opinions  on  each  side.^  It 
would,  nevertheless,  perhaps  be  desirable  to  trace  the  origin  of  the 
right,  so  far  as  may  be  necessary  to  explain  the  principle  on  which 
It  is  based^  and  the  better  to  solve  and  apprehend  its  application 
in  fact.  In  No/s  Maxims*  there  is  this  passage,  "  If  a  man  do 
agree  for  the  price  of  wares,  he  may  not  carry  them  away,  before 
he  hath  paid  for  them,  if  he  have  not  a  day  expressly  given  to  him 
to  pay  for  them." 

BuUer,  J.,  in  reference  to  this  proposition,  has  said — 

^'  If  a  man  has  bought  goods,  and  has  not  paid  for  them,  and  cannot  pay  for 
them,  it  is  not  eqtiitable  that  he  should  prevent  the  consignor  from  getting  his 
goods  back  again,  if  he  can  do  it  before  they  are  in  fact  delivered.* 

Ld.  Loughborough  upon  the  same  point  added — 

"  I  state  it  to  be  a  clear  proposition,  that  the  vendor  of  goods  not*  paid  for, 
may  retain  the  possession  against  the  vendee ;  not  by  aid  of  any  equity,  but  on 
grounds  of  law.  Our  oldest  books  consider  the  payment  of  the  price,  dav  not 
being  given,  as  a  condition  precedent  implied  in  the  contract  of  sale  ;  and  that 
the  vendee  cannot  take  the  goods,  nor  sue  for  them,  without  tender  of  the  price. . . 
The  sale  is  not  executed  before  delivery, . .  and  the  title  of  the  vendor  is  never  en- 
tirely divested,  till  the^oods  have  come  into  the  possession  of  the  vendee.  He  has, 
llierefore,  a  complete  nght,  for  just  cause,  to  retract  the  intended  delivery,  and  to 


*  Gibson  v,  Camithers,  8  M.  &W.,  337;  Oppenheim  v.  Russell,  3  B.  &  P.,  42; 
Bnller,  J.,  on  Equity  P.  75 ;  Lickbarrow  v.  Mason,  cited  in  Newsom  r.  Thornton,  6 
East,  21,  27  n. ;  Jones  v.  Bradner,  10  Barb.,  193. 

'  Ld.  Loughborough  places  it  on  grounds  of  law,  in  Lickbarrow  v.  Mason,  1  H.  BL, 
363 ;  Ld.  Hardwidce,  L.C.,  on  equitable  principles,  in  Snee  v,  Prescot,  i  Atk.,  245 ;  the 
ri^t  was  first  recognised  in  England,  in  a  court  of  equity,  in  Wiseman  v.  Vandeputt, 
2  Vera.,  203  (1670) ;  Bloxam  v,  Sanders,  4  B.  ft  C,  941,  948 ;  Dodsley  v,  Varley, 
12  A.  &  E.,  632 ;  Pars,  on  Contracts,  6  ed.,  vol.  1,  595.  Mr.  Parsons  considers  it  part 
of  the  law  merchant,  justified  by  the  law  of  lien ;  Pars,  on  Ship.,  vol.  1,  481. 

»  87;  Hob.  41 ;  1  H.  BL,  357;  Thorpe  v,  Thorpe,  rep.  Temp.  Holt,  96;  Shep. 
Touch.,  222 ;  Price  v,  James,  Rep.  Temp.  Mansf.  Dy.,  30,  76. 

*  Lidcbarrow9.  Mason,  2  T.  R.,  63,  75  per  Buller,  J.,  i  H.  BL,  363,  per  Ld.  Lough- 
borourii ;  Newsom  v,  Thornton,  6  East,  27,  28  ;  Hodgson  v.  Loy,  7  T.  R.,  445,  per 
Ld.  I&nyon.  **  An  equitable  lien  adopted  by  the  law  for  the  purpose  of  substantial 
justice"  (1787),  I  H.  BL,  357  5  D'AquiU  v,  Lambert,  Amb.,  399. 
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stop  the  goods  in  transitu.    The  cases  determined  in  our  courts  of  law  have  con- 
firmed this  doctrine,  and  the  same  law  obtains  in  other  countries." 

In  a  subsequent  case,  in  a  considered  judgment,  Bayley,  J.,  with 
equal  clearness  expressed  his  opinion  of  the  origin  of  the  right,  in 
these  words — 

''  Where  goods  are  sold  and  nothing  is  said  as  to  the  time  of  the  delivery,  or 
the  time  of  payment,  and  everything  the  seller  has  to  do  with  them  is  complete, 
the  property  vests  in  tht  buyer^  so  as  to  subject  him  to  the  risk  of  any  accident 
which  may  happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them  when- 
ever they  are  demanded,  upon  payment  of  the  price  ;  but  the  buyer  has  no  right 
to  have  possession  of  the  goods  ////  he  fays  the  price.  .  .  .  The  property  is 
vested  in  the  buyer,  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he 
has  not  an  indefeasible  right  to  the  possession,  and  his  insolvency,  without 
payment  of  the  price,  defeats  that  right.  And  if  this  be  the  case  after  he  has 
despatched  the  goods,  and  whilst  they  are  in  tra$isitu^  d  fortiori  is  it  when  he 
has  never  parted  with  the  goods  and  when  no  transitus  has  begun.**  * 

It  has  been  said  that  the  property  of  personal  chattels  draws  to 
it  the  possession  ;^  and  the  right  of  the  vendee  to  possession  is  not 
absolute,  though  the  right  of  possession  and  of  property  are  vested 
in  him,  for  it  is  liable  to  be  defeated  if  he  become  insolvent  before 
he  obtains  possession.' 

This  explanation  of  the  right  of  the  vendor  to  retain  or  to  resume 
possession  of  goods,  sold  to  an  insolvent  or  bankrupt  vendee,  before 
they  have  passed  into  his  control  and  dominion,  is  in  fact  a  right 
which  does  not  belong  exclusively  to  a  vendor,  but  more  properly 
to  the  owner  of  the  goods  as  owner,  and  moreover  needs  not  the 
fiction  of  a  lien  to  sustain  it.*  The  owner  of  a  chose  in  possession 
has  vested  in  him  a  right  of  property  and  a  right  of  possession. 
If  he  has  partially  divested  himself  of  both  rights,  but  that  of 
property  has  reverted  to  him  by  the  failure  of  performance  of  the 
other  contracting  party,  the  right  of  property  will  still  draw  to  it  the 
right  of  possession,  that  will  enable  him,  after  the  chattel  is  sold, 
to  follow  and  repossess  it,  if  he  knows,  or  has  reasonable  ground  for 

'  Bloxam  v,  Sanders,  4  B.  &  C,  941,  948  (1825) ;  see  Dodsley  v,  Varlcy,  12 
Ad.  &  £.,  632 ;  M'Ewan  v.  Smith,  2  H.  of  L.  Cas.,  309 ;  Gibson  v.  Carrathers, 
8  M*  &  W.,  321 ;  Miles  v.  Gorton,  2  Cromp.  &  M.,  504. 

*  Balme  v,  Hutton,  9  Bing.,  471,  477,  per  Patteson,  J.  ;  Smith  v,  Milles,  i  T.  R., 
475,  480,  per  Ashurst,  J. ;  Dunwich  v,  Steny,  i  B.  &  Ad.,  831,  842,  per  Parke,  J. ;  2 
Wms.  Saund,  47  B. 

*  /.^.,  as  his  right  to  the  property  \%prim&  facie  revoked  by  liis  insolvency,  neither  can 
he  daim  possession  ;  Tooke  v.  Hollingworth,  J  T.  R.,  215 ;  Mason  v.  LicklMLrrow,  I  H. 
Bl.,  357 ;  Ellis  v.  Hunt,  3  T.  R.,  464 ;  Bohtlingk  v,  Inglis,  3  East,  381 ;  Bloxam  v,  Sanders, 
4  B.  &  C,  948.  The  Am.  authorities  are  generally  concurrent  with  our  own  as  to  tiiis 
right,  and  Uie  law  is  substantially  the  same;  Rowley  v,  Bigelow,  12  Pick.,  313  ;  Stanton 
V,  Eager,  16  Pick.,  467 ;  Buckley  v.  Fumiss,  17  Wendell,  504;  15  id,.  137  ;  Stnbbs  ©. 
Lund,  7  Mass.,  453  ;  Illsley  v,  Stubbs,  9  Mass.,  65  ;  Walter  v,  Ross,  2  Wash.  C.  C,  283; 
Ryberg  v.  Snell,  id,^  294,  403  ;  Newhall  v.  Vargas,  15  Me.,  315  ;  13  id.^  9"?. 

*  A  lien  at  common  law  is  lost  by  loss  of  possession ;  hence  this  right  was  called  an 
equitable  lien,  if  upjon  gaining  possession  again  the  vendor  **  can  only  retain  them  till  the 
original  price  be  paid ;  *^  this  is  in  the  nature  of  a  lien,  6  East,  27,  per  Buller,  J.  **  A  vendor 
has  a  special  interest,  sometimes  but  improperly  called  a  lien,  growing  out  of  his  original 
ownership,  independent  of  the  actual  possession,  and  consistent  with  the  property  beingin 
the  vendee;  Dodsley  v.  Varley,  12  Ad.  &  E.,  632,  634;  The  Marie  Joseph,  i  L.  R., 
P.  C,  229;  I  Domat,  Bk.  4,  tit.  S,  s.  2,  art.  3 ;  Code  de  Com.,  art.  576. 
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believing,  that  the  contract  of  sale  cannot  be  completed,  and  that 
the  price  cannot  be  paid.  The  buyer  has  no  right  to  the  possession 
of  the  goods,  if  he  cannot  or  will  not  pay  the  price.  Insolvency 
proves  the  inability.^  The  owner  can  pursue  and  claim  the  goods,  no 
matter  where  they  maybe,  until  they  have  been  taken  into  tiie  actual 
or  constructive  possession  of  the  vendee.  The  vendor  may  withhold 
delivery  when  he  becomes  aware,  or  it  is  established,  that  the  vendee 
cannot  perform  his  corresponding  and  precedent  obligation  to  pay. 
With  this  brief  and  necessarily  imperfect  explanation  of  the  principle, 
it  will  perhaps  be  less  difficult  to  trace  the  application  of  the  right 
in  a  series  of  propositions.^ 

1.  Every  vendor  of  goods  has  primarily  a  right  to  stop  the 
goods  in  transitu^  if  the  vendee  is  either  bankrupt  or  insolvent^ 
before  they  are  delivered.* 

2.  The  right  is  not  limited  to  the  actual  vendor,  as  it  also 
belongs  to  the  holder  or  indorsee  for  value  of  a  bill  of  lading, 
or  of  any  document  of  title  to  goods  lawfully  indorsed  and 
delivered  or  efficiently  transferred  to  a  vendee  or  owner,  and 
by  him  legally  transferred  by  delivery  or  indorsement* 

3.  The  right  may  be  exercised  by  an  agent  who  has 
purchased  goods  in  his  own  name  ;* 

4.  Also  by  one  who  consigns  on  joint  account  of  self 
and  consignee  ;• 

5.  Also  by  a  person  having  only  a  qualified  interest  in  the 
cargo  or  goods  shipped  as  owner,  and  even  if  he  do  not  hold 
the  bill  of  lading.'' 


^  As  to  insolvency  and  failure  in  reference  to  this  right,  see  Biddlecomb  v.  Bond,  4  Ad. 
&  E.,  332 ;  Vertue  v,  Jewell,  4  Camp.  31 ;  Newsom  v,  Thornton,  6  East,  17 ;  Dixon  v. 
Yates,  5  B.  &  Ad.,  315 ;  Exp,  Cross,  I  Fonbl.  N.  R.,  215,  in  which  the  vendor 
acted  on  a  saspicion.  Insolvency  has  been  considered  a  general  inability  topay,  evidenced 
by  stoppage  of  payment ;  Smith's  Merc  Law,  550,  n.,  9th  ed. ;  see  £xp.  Chalmers 
in  re  Kdwards,  8  L.  R.,  Ch.,  2S9;  Rogers  v,  Thomas,  20. Conn.,  54,  62  et  /^.,  per 
Storrs^. ;  Blackb.  on  Contr.  of  Sale,  266  ;  and  see  p.  554,  n.  5,  post, 

*  The  author  has  ventured  to  place  the  doctrine  of  stoppa^  in  iransitu  in  this 
form,  even  at  the  risk  of  possible  censure  as  to  the  statement  and  lunitation  of  certain  pro- 
positions, because  it  seems  desirable  that  such  rules  as  are  really  established  should 
be  stated  distinctly  and  simply,  the  better  to  ensure  ulterior  accuracv,  even  where  complete 
certainty  is  not  attainable.  In  the  note  by  the  reporter  to  Goodall  v,  Skelton,  2  H.  BL, 
316,  various  cases  are  cited,  showing  the  distinction  between  a  delivery  which  vests  the 
proper^  in  the  consignee  and  that  which  is  sufficient  to  end  the  iranntus, 

»  Bloxam  v.  Sanders,  4  B.  &  C,  941,  948  ;  Edwards  v.  Brewer,  2  M.  &  W.,  375  ; 
Pcnnell  v,  Alexander,  23  L.  J.,  Q.  B.,  171 ;  3  E  &  B.,  283 ;  Spalding  v,  Ruding,  15 
L.  J.,  Ch.,  374,  12  ib.f  503;  6  Bcav.,  376 ;  Wentworth  v,  Outhwaite,  10  M.  &  W., 
436  ;  D*Aquila».  Lambert,  2  Eden,  75  ;  Kinloch  v,  Craig,  3  T.  R.,  119,  783. 

*  Morison  v.  Gray,  2  Bing.,  260;  9  Moore,  484 ;  Waring  v.  Cox;  i  Camp.,  369, 
40 &  41  Vic.,  c.  39,  s.  5  ;  Imperial  Bank  v,  L.  &  St  Katherine*s  Dock  Co.,  5  Ch.  D.,  195. 

*  Exp,  Banner  in  re  Tappenbeck,  2  Ch.  D.,  278,  287,  per  Mellish,  L.J. ;  Feisev. 
Wray,  3East,  93  ;  The  Tigress,  32  L.  J.,  Ad.,  97,  Br.  &  L.,  38;   Patten  v,  Thompson, 


5  M.  &  S.,  350;  Ogle  V,  Atkinson,  5  Taunt.,  759;  Oakford  r.  Drake,  2  F.  &  F.,  493; 
Hawkes  v.  Dunn,  i  Tyr.,  413  ;  Turner  v.  The  Trustees  '  '     "      .  ^    «      -  - 
20  L.  J.,  Ex.,  393 ;  Ellershawi;.  Magniac,  6  Ex.,  570. 


*  Newsom  v,  Thornton,  6  East,  17;  Kinloch  v,  Craig,  3  T.  R.,  119;  4  Brown 
P.  C,  47. 

^  Jenkyns  v,  Usbome,  8  Sc  N.  R.,  505  ;  7  M.  &  G.,  678 ;  and  see  Spalding  v, 
Ruding,  15  L.  J.,  Ch.,  374,  6  Beavan,  376. 
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6.  An  agent  who  is  not  substantially  in  the  position  of  an 
owner,  and  who  has  merely  advanced  money  on  account  of  the 
goods,  has  not  the  right^ 

7.  And  a  mere  surety  for  the  price  h£is  not  ^le  right,* 
unless  he  pay  the  vendor,  and  is  thus  entitled  to  stand  in  place 
of  the  vendor,  and  use  his  remedies.* 

8.  The  right,  to  exist,  must  be  based  on  a  Mibsifldng 
debt* 

9.  To  be  valid,  the  vendee  must  hi  fact  be  insolvent^  ii^ 
have  "stopped  payment,"  or  be  generallv  unable  to  pay  his 
debts,  but  not  necessarily  have  been  found  insolvent.* 

10.  The  right  may  be  waived  or  lost  by  the  vendor  in 
various  ways ;  but  it  is  not  extinguished  by  his  receiving  part 
payment  for  his  goods,  as  he  is  entitled  to  the  wlnrie  of  the 
purchase  money ;  • 

11.  Nor  by  an  entire  payment  by  bills,  which  cannot 
enure  in  payment,  even  if  the  bills  have  been  negotiated,  unless 
such  bills  have  been  accepted  in  absolute  payment ;  ^ 

12.  Nor  by  a  sale  on  credit,  the  insolvency  of  the  vendee 
accruing  before  the  credit  has  expired  ;• 

13.  Nor  by  the  qualified  transfer  of  the  property  m  the 
goods,  as  by  the  indorsement  and  delivery  of  a  bill  of  lading 
to  a  consignee  or  vendee,  who  becomes  insolvent  before  he  has 
taken  possession  of  the  goods.* 

^  Oakford  V.  Dnke,  2  F.&  F.,  493.  It  isotherwise  if  the  tiUe  to  the  goods  hu  passed 
to  him ;  Tanner  v.  ScoTell,  14  M.  &  W.,  28 ;  Imperial  Bank  v.  L.  ft  SL  KaUiefiBe*s 
Dock  Co.,  5  Ch.  D.,  195  j  see  Ejcp,  Banner,  2  Ch.  D.,  278 ;  distingnishing  Shephenl  v. 
Haiviaon,  5  L.  R.,  H.  ofL.,  116. 

•  Si£fken  v,  Wray,  6  East,  371. 

>  19  ft  20  Vic,  a  97,  8.  5,  or  is  ssbstantially  the  vendor  ;  Peise  v.  Wity,  3  East,  93. 

•  Wood  V.  Jones,  7  D.  ft  R.,  126 }  Vertne  v.  Jewell,  4  Camp.,  31 ;  Biddkcorab  9. 
Bond,  4  Ad.  AE.,  332;  Dixon  v.  Yates,  5  B.  ft  Ad.,  313;  Parker  r.  Goange,  2  C.  M. 
ft  R.,  617  ;  Newsom  v,  Thornton,  6  East,  17. 

»  Ogle  V,  Atkinson,  i  Marsh,  327 ;  Hodgson  v,  Loy,  7  T.  R.,  445 ;  The  Constantit, 
6  Rob.,  321 ;  Walley  v.  Montgomery,  3  East,  585  ;  The  TTgress,  32  L.  J.,  Ad.,  97; 
Chieen  p.  Saddlers*  Co.,  10  H.  of  L.  Case,  404.  425  ;  Binrly  r.  Schofield,  i  M.  ft  Sel.,  338 ; 
ThonspsoB  tr.  Thompwm,  4  Cnsh.,  134.  The  meaning  of  Ae  term  "  toolYency^  ia 
reference  to  this  right  is  disenssed  in  Blackb.  on  Contr.  of  Sale,  266 ;  Smith's  Mcfc 
Law,  9th  ed.,  550,  n.  *. ;  Pars,  on  Contr.,  toL  I,  595  (6th  ed.) ;  Roeers  v,  Thomas, 
90  Conn.,  54.  It  appears  to  have  been  decided  hi  an  Am.  case  that  the  discorery  of  tbc 
fidsehood  of  a  material  representation,  made  by  the  Tendee,  gave  the  vendor  tiie  ri^  to 
stop ;  Fitfsimmons  V.  Joslin,  21  Vt.,  129. 

•  Hodgson  V.  Loy,  7  T.  R.,  440 ;  Feise  ».  Wray,  3  East,  93 ;  Edwards  *.  Brewer,  s 
M.  ft  W.,  375;  Exp.  Barrow,  6  Ch.  D.,  783;  The  Constantia,  6  Rob.,  Ad.,  321; 
Woodr.  Jones,  7  D.  ft  R.,  126;  Newhall  v.  Var^s,  13  Me.,  93  ;  15  id.,  31$. 

'  Barrow  v.  Coles,  3  Camp.,  92 ;  Patten  v.  Thompson,  5  M.  ft  S.,  350;  Feise  r. 
Wray,  #w^  /  Cowasjee  t^.  Thompson,  $  Moo.  P.C.  C,  165  ;  Dixon  tr.  Yates,  5  B.  ft  Ad., 
345 ;  Miles  v.  Gorton,  2  C.  ft  M.,  504  ;  Van  Casteel  v.  fedter,  2  Ex.,  702 ;  Farmdoe 
*.  Bam,  1  C.  P.  D.,  445  ;  Arnold  v,  Delano,  4  Cnsh.,  33. 

•  Ii^Ks  ».  Usherwood,  i  East,  515 ;  Bohtlingk  v.  Inglis,  3  East,  381 ;  bat  see 
Dftfis  V.  Reynolds,  4  Camp.,  267. 

•  Fearon  v.  Bowers,  I  H.  Bl.,364,  n. ;  Mills  r.Ball,  2B.  ft  P.,  457;  The  Constantia, 
6  Rob.,  321;  The  Tigress,  3^  L.  J .,  Ad.,  97 ;  Br.  ft  L.,  38;  and  a  >&f5&ff  not  when  the 
control  of  the  document  of  title  is  preserved;  Ogg  v.  Shuter,  i  C.  P.  D.,  47;  b«t  SM^ 
awtMf,  Key  v.  Cotesworth,  7  Ex.,  595 ;  WihnSEnist  v.  Bowker,  7  tf.  ft  Gr.,  S82; 
Alexanders.  Gardner,  i  Bing.  N,  C,  671. 
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14.  Unless  such  consignee  has  re-indorsed  the  bill  of 
lading  bona  fide  for  value  to  a  third  person,  in  which  case  the 
right  to  stop  is  lost^ 

15.  But  the  indorsement  of  a  shipping-note  or  delivery 
order  to  a  third  person  for  value  by  the  consignee  would  not 
formerly  have  had  the  same  effect* 

16.  The  vendor,  by  accepting  from  the  vendee  a  composi- 
tion for  his  debt  for  the  goods  transmitted,  loses  his  lien ; ' 

17.  As  also,  if  his  authorised  agent  has  received  payment 
on  his  behalf.* 

18.  Any  overt  act  of  stoppage,  which  establishes  the  in- 
tention of  the  vendor  or  owner  to  countermand  delivery,  or 
prevent  the  right  of  property  passing  from  him,  suffices  to 
affirm  the  right*^ 

19.  A  claim  by  the  consignor,  or  his  agent  duly  autho- 
rised on  his  behalf,  or  by  a  person  whose  act  is  authorised  or 
ratified  before  delivery  to  the  buyer,  without  taking  actual 
possession,  is  enough.® 

20.  If  the  consignee  has  done  any  act  which  is  equivalent 
to  taking  actual  or  constructive  possession  of  the  goods,  or 
exercised  some  act  of  ownership,  the  right  is  extinguished ; 
but  a  mere  demand  by  the  vendee  is  not  such  an  act'' 

21.  While  the  goods  are  in  the  possession  of  the  carrier 
they  are  considered  In  transit,  even  if  delivered  to  the  carrier 
as  the  transport  agent  of  the  vendee.® 

22.  A  delivery  to  the  vendee,  if  it  be  not  absolute,  but  is 

^  Lickbarrow  v.  Mason,  2  T.  R.,  63 ;  Pease  v,  Gloahec,  I  L.  R.,  P.  C*  239. 

•  Akerman  v.  Humphrey,  I  C.  &  P.,  53 ;  but  see  40  &  41  Vic,  c.  39,  s.  5. 
»  Nichols  V.  Hart,  5  C.  &  P.,  179. 

^  Biiiiney  v,  Pojntz,  4  B.  ft  Ad.,  568. 

•  In^is  V,  Usherwood,  I  East,  515  ;  Mills  v.  Ball,  2  B.  &  P.,  457 ;  Litt  t.  C6idey, 
7  Taunt.,  168  \  Jackson  v,  Nichol,  5  Bing.  N.  C,  518.  The  notice,  to  be  effectafd, 
most  be  given  either  to  the  person  who  has  the  immediate  custody  of  the  goods,  or  to  the 
prindpal  whose  serrant  has  the  custody  under  such  circumstances,  and  within  such  a 
time  tnat  the  delivery  may  be  prevented  ;  Whitehead  v,  Anderson,  9  M.  ft  W.,  518. 

•  Northey  v.  Field,  2  Ei^).,  613;  Hoist  «^.  Pownall,  1  Esp.,  240;  MiUs  v.  BaU, 
2  B.  ft  P.,  457;  Litt  V,  Cowley,  7  Taunt.,  169 ;  Bohtiingk  v.  Inglis,  3  East,  381 ; 
Whitehead  v.  Anderson,  9  M.  &  W.,  518,  532;  and  see  Rule  ^,  (pst.  But  ratification 
after  the  trannt  is  ended  will  not  suffice ;  Bird  v.  Brown,  4  Ex.,  786. 

^  Ellis  V.  Hunt,  ^  T.  R.,  468  ;  as  by  deliveiy  of  the  key  of  the  vendor's  warehouse 
to  the  purchaser ;  Dixon  v.  Baldwin,  5  East,  i&|..  A  formal  demand  of  the  goods,  with 
a  t^er  of  the  freight,  by  the  assignees  of  an  insolvent  vendee  were  held  sufficient  under 
the  circumstances  to  vest  the  goods  in  them ;  Bird  v.  Brown,  19  L.  J.,  Ex.,  154 ;  4  Ex., 
786 ;  but  see  recent  cases  that  "  actual ''  possession  is  necessary,  561,  nn.  3  ft  ^^posi.  As 
to  ratificaticm  of  the  act  of  an  agent  before  delivery,  see  Jackson  v.  Nichol,  5  Bhw.  N.  C, 

nrA      .CmmA/#  ftK«t  t>iA  Uph  nf  t1i«  v<^ndor  i«  finnerior  tn  nnv  li^n  acniinef  tliA  Kiiin^    <•  in  ^wa«^ 


508.  SembU  that  the  Hen  of  the  vendor  is  superior  to  any  lien  against  the  buyer,  <' in  every 
sort  of  passage  to  the  hands  of  the  buyers  v'  Morley  9.  Hay,  1  M.  &  R.,  396.  See 
Whitehead  v,  Anderson,    tb*  sup,,  as  to  demand  coupled  with  overt  act  of  nominal 


taking  possession. 

0  Exp.  Rosevear  China  Clay  Co.,  11  Ch.  D.,  <6o ;  Exp.  Cooper  in  rt  McLaren,  11 
Ch.  D.,  68,  75  ;  Stokes  v.  La  Rhridre,  3  T.  R.,  466;  3  East,  397 ;  D'Aquila  v.  Lambert, 
2  Eden,  75  ;  Hunter  v.  Beale,  3  T.  R.,  466 ;  Snee  v,  Prescot,  i  Atk.,  2481  Gihnoiir 
9.  Supple,  II  Moo.  P.  C.  C,  551 ;  Hare  v.  Brown,  4  H.  ft  N.,  8m  ;  5  Jut.  (N.  $.)>  711 ; 
29  L.  t.,  Ex.  6 ;  Rugg  v.  Minett,  11  East,  210 1  Zagnry  9.  Fumell,  2  Camp.,  240 ;  Hindt 
V.  Whitehoose,  rSast,  5581  Tarlingv.  Baxter,  6  B.  ft  C,  3601  Buckley 9.  Funiis^ 
17  Wend.,  504. 
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subject  to  a  condition  precedent  annexed,  does  not  terminate 
the  transit^ 

23.  Where  the  delivery  is  conditional  on  the  performance 
of  an  act  necessary  to  vest  the  goods,  or  where  it  is  conditional 
and  not  absolute,  the  right  subsists.^ 

24.  Where  the  delivery  is  into  a  warehouse  which  is  not 
the  warehouse  of  the  vendee  or  of  his  agents,  as  into  a  govern- 
ment store  to  secure  payment  of  the  duties,  the  vendor's  lien 
remains.* 

25.  If  the  vendee  has  taken  posession  of  part  of  the  goods 
forthe  whole,  under  an  entire  contract,  the  right  is  extinguished;* 

26.  But  not  if  possession  be  taken  of  part  with  intent  to 
separate  that  part  from  the  rest.* 

27.  If  the  vendee  becomes  insolvent  before  the  goods  are 
placed  in  transit,  and  while  they  are  in  the  vendor's  posession 
in  fact,  he  may  still  by  contract  have  divested  himself  of  his 
right  to  reclaim  or  retake  possession.^ 

28.  The  right  of  stoppage  may  be  divested  from  the 
vendor  by  his  agreement  to  deliver  the  goods  f.o.b.  the 
vendee's  own  or  chartered  ship,  upon  an  absolute  demise,  or, 
in  effect,  by  completing  the  transitus  and  delivering  the  goods 
as  at  home  in  such  ship.'' 

»  Boehtlinck  z^.  5>chneider,  3Esp.,  58;  Exp.  Gwynne,  12  Vcs.  T.,  379;  Goodall  v. 
Skelton,  2  H.  B.,  316;  Loeschman  v.  Williams,  4  Camp.,  181 ;  Schotsmans  9.  Lan. 
&  Y.  Ry.  Co.,  2  L.  R.,  Ch.,  335 ;  Hanson  v,  Meyer,  6  East,  614;  Rngg  v.  Minett, 
II  East,  210 ;  Busk  v,  Davis,  2  M.  &  S.,  397 ;  Zaguiy  v,  Furnell,  2  Camp.,  240 ;  Austen 
V.  Craven,  4  Taunt.,  644  >  White  v,  Wilks,  5  id.,  176 ;  Sheridan  v.  The  New  Quay  Co., 
4  C.  B.  (N.  S.),  618  ;  Mitchel  v.  Ede,  11  A.  &  E.,  888 ;  Turner  v.  The  Trustees  of  the 
Liverpool  Docks,  6  Ex.,  543- 

»  Hanson  v.  Meyer,  6  East,  614;  Busk  v.  Davis,  2  M.  &  S.,  397;  Withers  v.  Lyss, 
4  Camp.,  237 ;  Shepl^  v.  Davis,  5  Taunt.,  617  5  Wallace  v.  Breeds,  13  East,  522 ; 
Goodall  V.  Skelton,  2  H.  Bl.,  316;  Loeschman  t^.  Williams,  4  Camp.,  181 ;  Boehtlinck 
V.  Schneider,  3  Esp.,  58  j  see  Chapman  v.  Lathrop,  6  Cowcn,  110;  Hussey  v.  Thornton, 
4  Mass.,  405 ;  and  cases  in  n.  4. 

»  Northey  v.  Field,  2  Esp.,  613 ;  Harris  v.  Pratt,  17  N.  Y.,  249.  The  effect  of  a 
transfer  in  the  books  of  the  warehouseman  or  wharfinger  is,  ordinarily,  to  constitute  him 
the  agent  of  the  vendee ;  Harmon  v,  Anderson,  2  Camp.,  243.  Bui  this  is  not  invariably 
sufficient ;  GodU  v.  Rose,  17  C.  B.,  229  5  Williams  v.  Everett,  14  East,  582 ;  Townley 
V.  Crump,  4  A.  &  E.,  ^8 ;  and  as  to  the  effect  of  various  acts  in  passing  the  property 
in  goods  on  sale,  see  Ben),  on  Sales,  2nd  ed.,  306. 

*  Exp.  Cooper  in  re  McLaren,  il  Ch.  D.,  68 ;  distinguishing  Slubey  v.  Heyward,  2 
H.  Bl.,  504;  Hammond  v.  Anderson,  i  B.  &  P.  N.  R.,  69;  Bolton  v.  The  Lancas.  & 
Yorks.  Ry.  Co.,  i  L.  R.,  C.  P.,  43'i  440. 

»  Dixon  V.  Yates,  5  B.  &  Ad.,  313;  Miles  v.  Gorton,  2  C.  &  M.,  504;  New«r.  Swain, 
I  Dans.  &  L.,  193 ;  ^*/.  Cross,  i  Fonbl  N.  R.,  215  ;  Tanner  v.  ScoveU,  14  M.  &  W., 
28  ;  Hanson  v.  Meyer,  6  East,  614 ;  Buckley  v.  Fumiss,  17  Wend.,  504. 

•  Gunn  V.  Bolckow,  Vaughan  &  Co.,  10  L.  R.,  Ch.,  491 ;  501,  per  Mellish,  L.J. ; 
M'Ewan  v.  Smith,  2  H.  of  L.  C,  309,  328 ;  Merchant  Banking  Co.  v.  Phoenix  Bessemer 
Steel  Co.,  5  Ch.  D.,  205  ;  Stoveld  v.  Hughes,  14  East,  308 ;  Hurry  v.  Mangles,  i  Camp., 
452. 

'  Bemdtson  v.  Strang,  4  L.  R.,  Eq. ,  481 ;  Bohtlingk  v.  Inglis,  3  East,  381 ;  Merchant 
Banking  Co.  v.  Phoenix  Bessemer  Steel  Co.,  5  Ch.  D.,  205,  2i9jper  Jenel,  M.R. ;  Van 
Casteel  v.  Booker,  2  Ex.,  691,  per  Parke,  B. ;  Fowler  v.  M*TWart,  dted  7  T.  R., 
442,  3East,  396 ;  Inglis  v.  Usherwood,  i  East,  515 ;  Turner  v.  The  Trustees  of  Liverpool 
Docks,  6  Ex.,  543;  In  re  Humberston.  i  De  G.,  262.  But  see  summary  in  Benj.  on 
Sales,  2nd  Ed.,  p.  305,  of  the  effect  of  delivery  into  vendee's  own  ship ;  Stubbs  v.  Lund, 
7Mas^,  453 ;  Rowley  v.  Bigelow,  12  Pick.,  307.  As  to  delivery  into  a  general  ship^ 
Mitchell.  Ede,  11  A.  &  E.,  888 ;  SchoUmans  v.  Lan.  &  Y.  Ry.  Co.,  2  L*  R.,  Ch.,  335. 
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29.  Ordinarily  the  transit  continues,  from  the  removal  of 
the  goods  from  the  custody  and  disposition  of  the  vendor,  or 
from  the  time  he  parts  with  possession,  until  the  agreed  transit 
is  ended,  or  the  goods  are  in  the  actual  or  constructive  posses- 
sion of  the  vendee,^ 

30.  During  the  transitus  the  goods  (to  maintain  the  right 
of  stoppage  in  the  vendor)  should  be  in  the  custody  of  some 
third  person,  intermediate  between  the  seller  who  has  parted 
with,  and  the  buyer  who  has  not  yet  acquired,  actual  possession.* 

31.  If  the  goods  are  actually  delivered  to  an  agent  of  the 
vendee,  employed  by  him  to  receive  final  delivery,  the 
vendor's  right  of  stoppage  in  transitu  is  concluded,* 

32.  The  carrier  may  in  fact  become,  as  warehouseman 
at  the  port  of  destination,  and  by  entering  into  an  entirely 
fresh  contract  with  the  vendee,  the  agent  of  the  vendee  to 
terminate  the  transit* 

33.  The  transit  may  be  terminated  at  a  point  short  of  the 
port  of  destination,  by  the  vendee  obtaining  actual  or  construc- 
tive possession  of  the  goods,  or  by  his  determining  the  transit* 

34.  But  it  may  by  contract  be  continued  to  the  port  or 
place  of  destination,  even  if  the  goods  are  intermediately 
delivered  into  the  hands  of  an  agent  of  the  vendee.* 

»  Coventnrr.  Gladstone,  4  L.  R.,  Eq.,  493 ;  6  L.  R.,  Eq.,  44 ;  Eraser  r.  Witt,  7 
L.  R.,  Eq.y  04 ;  but  see,  as  to  "  actual  possession,"  p.  561,  post ;  Exp,  Barrow,  6  Ch. 
D.,  783 ;  Whitehead  v.  Anderson,  9  M.  &  W.,  Ji8 ;  per  Parke,  B. ;  Oppenheim  v. 
Russell,  3  B.  &  P.,  42,  46,  per  Lord  Alvanley  ;  Edwards  v.  Brewer.  2  M.  &  W.,  375  ; 
Mills  V.  Ball,  3  B.  &  P.,  457 ;  Jackson  v,  Nichol,  5  Bing.  N.  C,  508  ;  James  v,  Gnffin, 
3  M.  &  W.,  623 ;  NichoUs  v,  Le  Feuvre,  2  Bing.  N.  C,  81 ;  Swanwick  v,  Sothem, 
9  A.  &  £.,  89c.  The  right  is  not  limited  to  goods  sold ;  remittances  may  be  stopped ; 
Smith  V.  Bowles,  2  Esp.,  578 ;  Wood  v,  Jones,  7  Dow.  &  R.,  126;  Jones  v.  Jones,  8  M. 
&  W.,  431 ;  Vertue  v.  Jewell,  4  Camp.,  31.  But  goods  shipped  against  a  pre-existing 
debt  cannot  be  stopped  on  the  insolvency  of  the  consignee ;  Wood  v.  Roach,  i  Yeates, 
177 ;  Clark  v.  Mauran,  3  Paige,  373  ;  Summeril  v.  Elder,  I  Binn.,  106  (Am.). 

*  Schotsmans  V.  L.  &  Y.  Ry.  Co.,  2  L.  R.,  Ch.,  335;  Exp,  Roserear  China  Clay 
Co.,  II  Ch.  D.,  570,  571 ;  Bemdtson  v,  Strang,  4  L.  R.,  Eq.,  481 ;  3  L.  R.,  Ch.,  588, 
590 ;  Van  Casteel  v,  Booker,  2  Ex.,  691 ;  Lackington  v,  Atterton,  7  M.  &  G.,  360; 
8  Sc.  N.  R.,  38;  Fowler  v,  Kymer,  7  T.  R.,  n.  442  ;  Exp,  Cooper  in  fv McLaren,  11 
Ch.  D.,  75,  per  Brett,  L.J.;  Wright  v.  Lawes,  4  Esp.,  82. 

»  Exp,  Gibbes  in  re  Whitworth,  i  Ch.  D.,  loi ;  Van  Casteel  v,  Booker,  Ih.;  Coventry 
V.  Gladstone,  lb,;  Schotsmans  v,  L.&  Y.  Ry.  Ca,  2  L.  R.,  Ch.,  335;  Whitehead  9. 
Anderson,  9  M.  &  W.,  518 ;  Dodson  v,  Wentworth,  4  M.  &  G.,  1,080 ;  Valpy  v,  Gibson, 
16  L.  J.,  C.  P.,  241  ;  4  C.  B.,  837  ,•  Scott  v,  Pettit,  3  Bos.  &  P.,  469  5  Ellis  v.  Hunt, 
3  T.  R.,  464 ;  Wentworth  v,  Outhwaite,  10  M,  &  W.,  436  ;  Rowe  v,  Pickford,  8 Taunt., 
83  ;  Stanton  v.  Eager,  33  Mass.,  467 ;  Conyers  v,  Ennis,  2  Mason,  236;  Wood  v,  Yeatman, 
15  B,  Mon.,  270 ;  but  see  Harris  v,  Pratt,  17  N.  Y.,  249 ;  Mottram  v,  He3rre,  5  Denio, 
629,  cotUra  ;  Swanwick  v,  Sothem,  9  A.  &  £.,  895. 

*  Coventry  v,  Gladstone,  6  L.  R.,  Eq.,  44,  50 ;  per  Wood,  V.C;  Exf,  Gibbes  re 
Whitworth,  X  Ch.  D.,  loi ;  Exp,  Barrow  re  Worsdell,  6  Ch.  D.,  783 ;  Whitehead  ». 
Anderson,  2  M.  &  W.,  534;  Wentworth  v,  Outhwaite,  10  M.  &  W.,  4361  45o»  per 
Parke,  B. ;  Allan  v.  Clipper,  2  C.  &  T.,  218 ;  2  Tyr.,  217 ;  see  MUls  v.  Ball,  2  B.  &  P., 
457,  where  a  wharfinger,  the  agent  ofthe  vendee,  became  the  agent  of  the  vendor ;  and 
cases  in  last  note. 

•  L.  &  N.  W.  Rly.  Co.  v,  BarUett,  31  L.  J.,  Ex.,  92;  7  H.  &  N.,  400;  Hoist  v, 
Pownall,  I  Esp.,  240 ;  Wright  v,  Lawes,  4  Esp.,  82  ;  Whitehead  v,  Anderson,  9  M.  & 
W,  534 ;  Exp.  Gibbes  «  Whitworth,  i  Ch.  D.,  loi ;  Wilmshurst  v,  Bowker,  7  M.  &  G., 
882;  8  Sc  N.  R.,S7i. 

•  Exp.  Barrow,  6  Ch.  D.,  783 ;  Exp,  Watson,  5  Ch.  D.,  35  5  Harris  r.  Pratt,  17 
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'  35.  Where  there  is  no  express  contract,  the  vendor  may 

,      determine  his  consent  to  the  transfer  of  possession  by  a  bare 
/       expression  of  his  intention  to  withhold  possession  as  upon  a 
simple  demand  at  any  time  till  the  iransitus  is  ended.^ 

36.  A  bare  demand  of  possession  by  the  consig^nee  is  not 
sufficient  to  vest  the  property  in  him.  He  must  in  some 
manner  obtain  control  of  the  goods,  and  they  must  be  at  home, 
and  "  actually  or  constructively "  in  his  possession,  to  exclude 
the  vendor's  lien.^ 

37.  The  shipping  or  delivering  agent  at  the  port  of  desti- 
nation, and  upon  the  termination  of  the  transit,  in  fact,  m^y 
be  either  the  agent  of  the  vendor  or  the  vendee,  as  the  facts 
determine.* 

38.  The  vendee  may  extinguish  the  Hen  by  a  sale  of  the 
goods  to  a  bon&fide  sub- vendee  for  value  without  notice,  as  by 
actual  bargain  and  sale,  or  sale  and  delivery ;  or  the  vendor 
may  waive  his  lien  by  acknowledging  the  title  of  the  sub-vendee, 
and  in  effect  attorning  to  him,  by  accepting  his  directions  as  to 
the  destination  of  the  goods,  as  if  he  were  the  owner.* 

39.  If  the  vendee  transfer  to  a  sub-vendee,  acting  in  good 
faith  and  for  valuable  consideration,  the  goods,  wholly  or  in 
part,  or  a  general  or  special  property  in  them,  the  rights  of  the 
original  vendor  will  be  subordinate  to  those  of  such  innocent 
buyer,* 

4a  If  the  transfer  be  made  by  the  vendor  to  a  vendee  by 
a  de  facto  sale,  purporting  to  vest  the  owner's  entire  property 
in  the  vendee,  in  such  case  a  sub-vendee  will  obtain  a  good  title, 
although  there  are  circumstances  of  informality  which  would 
enable  the  original  owner  or  vendor  to  reduce  it,  or  set  it  aside, 
because  these  circumstances,  which  affect  the  title,  will  not  b^ 
allowed  to  interfere  with  a  title  obtained  bona  fide  for  value 

N.  Y. ,  t49w    Where  the  goods  are  **  at  home,"  and  vested  by  deliyeiy,  after  the  propci^ 
has  completely  passed,  a  condition  sabsequent  is  only  in  contract ;  Howes  v,  ^1,  7  & 

1  Northey  v.  Field,  2  Esp.,  613,  614,  per  Ld.  Kenyon ;  Rxp^  Watson,  5  Ch.  D.,  35 ; 
Leadf^.  Green,  15  M.  &  W.,  216 ;  Smith  v,  Hudson,  6  B.  ft  S.,  431  \  Exp.  Montagu, 
I  Q\  D.,  5545  Belcher  v,  Bellamy,  2  Ex.,  303;  Newhall  v.  Vargas,  13  Me.,  93;  15 
Me.,  315  ;  but  see  Bird  v.  Brown,  4  Ex.,  786  ;  19  L.  J..  Ex.,  154  ;  as  to  what  is  the 
precise  end  of  the  transitus  under  circumstances  of  conflicting  feet,  see  James  v.  Griffin> 
a  M.  &  W.,  623,  636,  per  Ld.  Abinger. 

*  Jackson  V.  Nichol,  5  Bing.  N.  C,  JoS;  Wright  v,  Lawes,  4  Esp^,  82  j  Litt  v. 
Cowley,  7  Taunt.,  169 ;  Mills  v.  Ball,  26.  &  P.,  457,  per  Lord  Alvanley ;  Coventry  v, 
Gladstone,  6  L.  R.,  Eq.,  44,  49,  per  Page  Wood,  V.-C. ;  Whitehead  v,  Anderson,  9  M. 
&  W.,  518. 

»  Exp.  Barrow,  6  Ch.  D.,  783  ;  Coventry  v.  Gladstone,  6  L.  R.,  Eq.,  44;  4  L.  R., 
Eq. ,  493 ;  Bemdston  v.  Strang,  4  L.  R. ,  Eq. ,  481 ;  3  «5.,  Ch.,  588 ;  Grice  v.  Richardson^ 
3  App.  C,  319 ;  Exp,  Gibbes  re  Whitworth,  i  Cb.  D.,  lOl ;  Schotsmans  v,  L.  &  Y. 
Rly.  Co.,  2  L.  R.,  Ch.,  335;  Harris  v,  Pratt,  17  N.  Y.,  249. 

*  "The  Marie  Joseph,"  i  L.  R.,  P.  C,  219,  223;  Cundy  r.  Lindsay,  3  App.  C, 
459,  464,468;  Stevenson  v.  Ne^'nham,  13  C.  B.,  285,  302;  Ki^fonl  9.  Merry,  2$ 
L.  J.,  Ex.,  166;  26  L.  J.,  Ex.,  83  ;  n  Ex.,  577 ;  i  H.  &  N.,  503  5  Exp.  Davis,  see  Addenda. 

*  Benj.  on  Sales,  343 ;  Oakes  r.  Turquand,  2  L.  R.,  H.  of  L.,  325  ;  In  n  Reese 
Silver  Mining  Co.,  2  L.  R.,  Ch.,  604 ;  4  L.  R„  H.  of  L.,  64  ;  Clougfa  v.  L.  &  N.  W.  Rly. 
Co.,  7L.  R.,  Ex.,  26. 
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by  a  third  person  during  the  interval  that  the  contract  remains 
unreduced.^ 

41.  If  a  km&  fide  sub-vendee  for  value  buys  goods  other 
than  in  market  overt  from  A,  who  has  neither  the  right  of 
possession  nor  the  right  of  property  in  him,  but  who  has  \  osses- 
sion  in  fact,  obtain^  by  fraud,  force,  illegally,  or  otherwise 
than  hy  2ide  facto  contract,  such  sub-vendee  will  obtain  no 
interest  as  against  the  unpaid  vendor.^ 

42.  If  a  vendee  obtains  goods  from  a  vendor  by  a 
fraudulent  contract  of  sale,  or  without  consideration,  as  on 
valueless  bills,  the  vendor  can  avoid  the  contract  and  stop  the 
goods  in  transitu  before  any  resale,  but  not  if  the  vendee  has 
resold  for  value  to  a  purchaser  who  has  bought  bond  fide 
without  notice.  The  contract  is  voidable  until  such  resale,  at 
the  election  of  the  vendor.* 

43.  If  the  vendor  elect  to  stop  the  goods,  the  l^^l  title 
in  the  goods  reverts  to  him.  He  holds  this  title  merely  as  a 
security  for  the  price  of  the  goods,  and  he  is  liable  to  be  called 
on  to  surrender  it  on  a  tender  or  payment  of  that  price.  He  is 
in  the  position  of  an  incumbrancer  holding  an  equitable  lien 
for  the  price,*  which  lien  he  is  entitled  to  realise,  the  account 
of  what  is  due  to  him  and  to  the  vendee  being  at  the  same 
time  taken.  The  contract  of  sale  with  the  vendee  is  neither 
rescinded  nor  voidable  at  his  sole  option.^ 

44.  If  the  vendee  have  pledged  the  bills  of  lading  for  value 
to  a  bond  fide  holder,  or  deposited  the  goods  for  an  advance,  on 
their  faith  and  security,  to  a  pledgee  in  good  faith,  the  vendor 
ean  assert  his  right  to  retake  possession  subject  to  such  pledge 


%  CuBdy  V.  Lindsay,  3  App.  C,  459,  464,  per  Lord  Cairns,  L.C, ;  aff.  1  Q.  B.  D. 
96 ;  revers.,  I  Q.  B.  D.,  348. 

'  Id,  ib,t  464;  Hardman  v.  Booth,  i  H.  &  C,  803 ;  Higgons  «.  Burton,  96  L.  J., 
Ex.,  34a ;  Gumey  v,  Behrend,  3  £.  &  B.,  634 ;  White  v.  Garden,  10  C.  B.,  919 } 
Kii^sibrd  9.  Merry,  1 1  Ex.,  577;  I  H.  &  N.,  503;  Stevenson  v.  Newnh^m,  13 
C.  B.,  302. 


'  The  Marie  Joseph,  i  L.  R.,  P.  C,  219 ;  Leask  v.  Scott,  2  Q.  B.  D.,  376^  and  cases 

preceding  note;  Chapman  v,  Laythrop,  6  Cowen,  no.    The  vendor  can  afoid  the 

contract  on  the  fraud  being  established.    The  question  whether  the  contract  was  rescinded 


or  suspended  only,  the  lien  of  the  vendor  being  revested,  although  definitively  determined 
in  Am.  (Rowley  v.  Bigelow,  12  Pick.,  314;  &anton  v.  Eager,  16  Pick.,  475,  per  Shaw, 


C.J.),  was  for  a  long  time  considered  unsettled  in  England.  See  the  observations  of 
Ld.  TenteidttB  In  Clay  v,  Harrison,  10  B»  &  C,  90 ;  Wentworth  v.  Outhwaite 
10  M.  &  W.,  436;  Stephens  v.  Wilkinson,  2  B.  &  Ad.,  223;  Martindakv.  Smith, 


I  Q.  B.,  389 ;  Valpy  v.  Oakeley,  20  L.  j.,  Q.  B.,  380;  16  Q.  B.,  941 ;  Griffiths  v. 
Perry,  28  L.  J.,  Q.  B.,  204 ;  I  E.  &  £.,  680  ;  Edwards  v.  Brewer,  2  M.  &  W., 
375 ;  James  v.  Griffin,  2  id^  623.  It  is  apparently  set  at  rest  by  the  case  of  SchoU- 
mans  v.  Lan.  &  Y.  Rly.  Co.,  in/r.  It  woiud  seem  that  the  vendor  who  has  stopped 
the  goods  may  still  sue  for  their  price,  if  the  sale  was  for  cash,  if  he  is  ready  to  deliver 
on  payment;  Kymer  v,  Suwercropp,  I  Camp.,  109;  Exp,  Gwynne,  12  Ves.,  379>D*t 
Am.  Ed.  by  Snmn . ;  see  also  Proposition  43. 

^  Hodgson  V.  Loy,  7  T.  R.,  445,  per  Ld.  Kenyon. 

*  Schotsmans  v.  L.  &  Y.  Rly.  Co.,  2  L.  R.,  Ch.,  332,  340,  per  Lord  Caires,  L.J. ; 
Wentworth  v.  Oothwaite,  10  M.  «  W.,  436,  452,  per  Parke,  B.,  Lord  Abinger,  C.B.,  diss,; 
Rowley  v,  Bigelow,  12  Pick.,  314 ;  and  cases  cited  n.  3,  supra. 
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or  advance.^  The  pledgee  is,  in  fact,  a  mor^jagee  only  to  the 
extent  of  his  interest* 

45.  The  right  of  the  vendor  to  stop  is  a  privilege  superior 
to  that  of  an  ordinary  possessory  Hen,  for  the  vendor,  if  he  has 
parted  with  possession  of  the  goods,  may  retake  them  before 
they  are  actually  delivered  to  the  vendee,  and  it  will  then 
revive.' 
(  46.  To  be  effectual,  the  vendor's  direction  to  stop  must  be 

given  either  to  the  person  who  has  the  immediate  custody 
of  the  goods,  or  to  the  principal  whose  servant  has  the  custody, 
at  such  a  time  and  under  such  circumstances  as  that  he  may 
by  the  exercise  of  reasonable  diligence  communicate  it  to  his 
servant  in  time  to  prevent  the  delivery  to  the  consignee.* 

47.  The  notice  of  the  vendor,  to  be  effectual,  must  be 
given  by  an  agent  authorised  in  that  behalf,  either  before  or 
after  the  act  of  notice.* 

48.  The  ratification  of  the  act  of  the  agent,  not  previously 
authorised,  to  be  effectual,  must  be  made  before  the  vendee 
has  obtained  actual  or  constructive  possession.* 

49.  The  right  of  property  in  the  owner  draws  to  it  the  pos- 
session ;''  therefore  if  the  vendor  has  not  delivered  or  indorsed 
bills  of  lading,  but  has  obtained  the  mate's  receipts  in  his  own 

•  name,  he  has  not  parted  either  with  possession  or  property  by 
shipment,^  unless  the  delivery  were  into  the  vendee's  own  ship,' 
or  he  deliver  without  limitation  in  any  way  to  a  common  carrier.^' 

•  Lcask  V,  Scott,  2  Q.  B.  D.,  376  ;  Bemdtson  ».  Strang,  4  L.  R.,  Eq.,  481 5  3  id., 
Ch.,  588 ;  Spalding  v,  Ruding,  6  Beav.,  376 ;  £xp,  Davis,  see  Addenda ;  Am.  CiTil 
Code,  s.  1711 ;  Newhall  v.  Vargas,  13  Maine,  93  ;  15  id.,  314. 

•  Bemdtson  v.  Strang,  4  L.  R.,  Eq.,  481 ;  Coventry  v.  Gladstone,  id.,  493 ;  6 
id,,  44 ;  Spalding  v.  Ruding,  15  L.  J.,  Ch.,  374 ;  6  Beav.,  376 ;  Cowasjee  v.  Thompson,  5 
Moo.  P.  C.  C,  165 ;  see  £xp.  Banner,  2  Ch.  D.,  278,  distinguishing  Shepherd  v. 
Harrison,  5  L.  R,,  H.  of  L.,  116;  £jcp.  Gomez,  10  L.  R.,  Ch.,  639;  £xp.  Dewhorst, 
8  L.  R.,  Ch.,  965. 

•  James  v.  Griffin,  I  M.  &  W.,  20;  2  M.  &  W.,  623,  633;  Mercantile  Ex.  Bank 
V,  Qadstone,  3  L.  R.,  Ex.,  233,  238;  Bemdtson  v,  Strang,  4  L.  R.,  Eq.,  481 ;  3  L. 
R.,  Ch.,  588 ;  Grice  v.  Richardson,  3  App.  C,  319,  and  cases,  p.  561,  n.-3,  pest.  Oppen- 
heim  v.  Russell,  3  B.  &  P.,  42,  decides  that  it  is  hijefaer  in  value  than  a  oirrier's  lien  tor  a 
p;eneral  balance,  but  inferior  to  his  lien  for  the  specmc  charges  on  the  goods  in  transit.  It 
M  also  superior  to  a  Major's  Court  attachment ;  Smith  v,  Goss,  I  Camp.,  282, 

«  Whitehead  v.  Anderson,  9  M.  &  W.,  518. 

»  Bird  V.  Brown,  4  Ex.,  786;  Hutchings  v.  Nunes,  I  Moo.  P.  C.  C.  (N.S.),  243  ; 
Whitehead  v.  Anderson,  f^.,  with  an  intention  to  exercise  the  power  as  of  right ;  Siffldn 
V.  Wra^,  6  East,  371 ;  Blackb.  on  Sales,  266. 

•  Bird  V.  Brown,  4  Ex.  786  5  see  p.  561,  n.  3,  ^sf,  as  to  **  actual "  possession.    If  a 
carrier  tortiously  refuse  to  deliver  to  the  vendee,  the  buver's  right  of  possession  is  not  pre- 
judiced thereby,  and  the  right  of  stoppage  is  ended ;  li.,  and  see  Blackb.  on  Contr.  of 
Sale,  2^9 ;  as  to  the  probable  effect,  if  Uie  vendee  take  the  goods  out  of  the  possession  of 
he  earner  with  or  without  his  consent,  Whitehead  v.  Anderson,  9  M.  &  W.,  518,  534 ; 

and  as  to  the  vendor's  retaking  by  force,  Goodhart  v,  Lowe,  2  Jac  &  W.,  351. 

'  Bahne  v.  Hutton,  9  Bing.,  471,  477  •  Smith  v.  Milles,  I  T.  R.,  475,  480,  per 
Ashurst,  J. ;  Dnnwich  v.  Sterry,  i  B.  &  Ad.,  831,  842,  per  Parke,  J. ;  2  Wm.  Saunds., 
47  B. 

»  Ruck  V.  Hatfield,  5  B.  &  A.,  632  ;  Craven  v.  Ryder,  6  Taunt.,  433. 

•  Cowasjee  v.  Thompson,  5  Moo.  P.  C.  C,  165. 

"  Smith  V.  Hudson,  34  L.  J.,  Q.  B.,  145  ;  Cusack  v.  Robinson,  30  L.  J.,  Q.  B.,  261, 
and  cases  there  cited. 
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SO.  The  insolvency  or  bankruptcy  of  the  vendee  does  not 
rescind  his  contract  with  the  vendor,  and  a  sufficient  delivery 
to  the  trustees  in  bankruptcy  would  enure,  as  if  made  to  the 
vendee.^     The  vendee,  while  the  goods  are  in  transit,  may, 
with  the  assent  of  the  vendor,  rescind  the  contract,  and  may 
refuse  to  accept  either  the  property  or  the  possession.     By  re- 
fusing the  property  the  vendee  also  renounces  the  right  to  the 
possession.^ 
The  opinion  has  been  expressed,  that  the  goods  must  come  to 
the  actual  possession  of  the  consignee  to  terminate  the  transiius? 
But  such  possession,  according  to  other  authorities,  may  be  either 
"  actual  or  constructive,"  as  an  attornment,*  as  "  where  the  carrier 
enters,  expressly  or  by  implication,  into  a  new  agreement,  distinct 
from  the  original  contract  for  carriage,  to  hold  the  goods  for  the 
consignee  as  his  agent,  not  for  the  purpose  of  expediting  them  to 
the  place  of  original  destination  pursuant  to  that  contract,  but  in  a 
new  character,  for  the  purpose  of  custody  on  his  account,  and 
subject  to  some  new  or  further  order  to  be  given  to  him."  ^    This 
view  of  the  law  has  been  affirmed  in  various  cases  decided  by  the 
highest  judicial  authority.*    On  the  other  hand,  the  most  recent 
cases  on  the  subject  declare  that  "  actual  possession  "  is  necessary.' 
And  in  reference  to  constructive  possession,  it  has  also  been  held 
that  there  must  be  not  only  an  intention  to  take  possession  by  the 
vendee,  but  an  overt  act  in  furtherance  of  that  intention — a  taking 
possession  in  some  form  either  by  the  vendee  or  his  authorised 
agent.     Thus,  in  one  case  it  was  said  that  "  it  seems  very  doubtful, 
whether  an  act  of  marking,  or  taking  samples,  or  the  like,  without 
any  removal  from  the  possession  of  the  carrier,  so  as  though  done 
with  the  intention  to  take  possession,  would  amount  to  a  con* 


»  Ellis  V,  Hunt,  3  T.  R.,  467 ;  Tooke  v,  Hollingworth,  5  T.  R.,  2265  Scott  ». 
Pettit,  3  B.  &  P.,  469;  Injlis  v,  Usherwood,  i  East,  515. 

»  Bolton  r.  L.  &  Y.  RL  Co.,  35  L.  J.,  C.  P.,  137;  I  L.  R.,  C.  P.,  431. ;  Heincko 
V,  Erie,  28  L.  J.,  Q.  B.,  79  ;  8  E.  &  B.,  410;  Whitehead  r.  Anderson,  9  M.  &  W., 
529 ;  and  cases  dted  in  these  aathorities. 


Exp, 

585  ;  uiDson  ».  c;arrulhers,  5  M.  &  W.,  321,  328 ;  Grice  v.  Kichardson,  3  App.  U., 
319;  James  v.  Griffin,  2  M.  &  W.,  633,  par  Parke,  B. ;  Foster  v,  Frampton,  6  B.  & 
C,  108,  per  Bayley,  J.  ;  Cooper  ».  BiU,  34  L.  J.,  Ex.,  161,  164;  per  Pollock,  C.B. 

*  Coventry  v.  Gladstone,  4  L.R.,Eq.,49j  ;  6  L.R.,  Eq.,  44, 49,  per  Page  Wood,V.-C.; 
Whitehead  v,  Anderson,  9  M.  &  W.,  518,  536,  per  Parke,  B.;  Biackb.  on  Contr.  of 
Sale^  261 ;  Imperial  Bank  v.  London  &  St.  Katherine's  Dock  Co.,  5  Ch.  D.,  195,  204; 
Knights  V,  Wiflfen,  5  L.  R.,  Q.  B.,  660;  Farmeloe  v,  Bain»  i  C.  P.  D.,  445 :  Exp. 
Cooper,  II  Ch.  D.,  75. 

»  Whitehead  v,  Anderson,  9  M.  &  W.,  535,  per  Parke,  B. 

•  Schotsmans  v.  L.  &  Y.  Rl.  Co.,  2 L.  R.,  Ch.,  332 ;  Coventiy ».  Gladstone,  4  L.  R., 
Eq->  493*  6L.  R.,  Ea.,  44,  49 ;  Gibson  9.  Carruthers,  8  M.  &  W.,  328;  Whitehead  v. 
Anderson,  9  M.  &  W.,  536;  Knights  v,  Wiffen,  supra  ;  Farmeloe  v.  Bain,  i  C.  P.  D., 
445>  450^  451 ;  Crouch  r.  Credit  Fonder  of  England,  8  L.  R.,  Q.  B.,  374,  378; 
Imperial  Bank  v,  London  &  St  Katherine*s  Dock  Co.,  5  Ch.  D.,  195,  204 ;  Higgs 
V.  Northern  Assam  Tea  Co.,  4  L.  R.,  Ex.,  387  ;  Merchant  Banking  Co.  of  London  v. 
Phoenix  Bessemer  Steel  Co.,  5  Ch.  D.,  205,  218,  219. 

^  Cundy  v,  Lindsay,  ib,  sup,j  and  cases  in  n.  3,  supra ;  Benj.  on  Sales,  697-8. 
36 
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structive  possession,  unless  accompanied  with  such  circumstances 
as  to  denote  that  the  carrier  was  intended  to  keep,  and  assented  to 
keep,  the  goods  in  the  nature  of  an  agent  for  custody."  ^ 

In  a  prior  case,  Parke,  B.,  pointed  out  that  delivery  to  a 
carrier  of  any  description,  either  expressly  or  by  implication, 
named  by  the  vendee,  and  who  is  to  carry  on  his  account,  is  a 
constructive  delivery  to  the  vendee  ;  but  this  is  not  a  sufficient 
constructive  delivery  to  extinguish  the  vendor's  right  to  stop : 
the  goods  must  be  delivered  to  an  agent  of  the  vendee,  authorised  by 
him  to  take  possession  and  keep  them  for  him  ;  there  must  be  a  taking 
posesssion  eo  animo  as  owner,^  and  not  for  a  limited  purpose, 
but  as  owner  "  for  his  own  benefit ;  "  and  it  is  immaterial  that  the 
property  has  in  fact  passed  to  the  vendee.*  This  seems  the  opinion 
sustained  and  confirmed  by  recent  authority,  in  opposition  to  the 
view  expressed  by  Lord  Abinger,  C.B.,  in  this  case,  which  was, 
"  that  in  all  cases  .  .  .  the /ra;zj//«j is  at  an  end  when  the  property 
comes  either  into  the  actual  possession  of  the  vendee,  or  to  that  place 
where  by  his  authority  the  goods  are  destined  to  come  for  his  use  and 
to  await  his  orders."  *  Mr.  Benjamin  is  of  opinion  that  the  transitus 
does  not  end  until  the  vendee  has  acquired  actual  possession,  and 
that  constructive  possession  does  not  always  suffice.*  It  seems, 
however,  by  the  authorities  clear  that  actual  possession  in  the  sense  of 
corporal  possession  is  not  necessary, — that  a  constructive  possession 
will  be  sufficient,  but  not  every  constructive  possession.  What  con- 
structive possession  will  suffice  to  determinethetransitdepends  on  the 
surrounding  circumstances,  as  pointed  out  by  Parke,  B.  A  delivery 
to  the  vendee's  agent,  if  that  agent  has  been  authorised  to  take  deli- 
very as  owner,  and  not  for  purposes  of  transit  or  storage,  will  be  suflR- 
cient ;  and  the  question  therefore  is  one  of  intention  as  derived  from 
the  facts.  The  delivery  may  be  at  the  vendee's  own  warehouse  or  at 
the  warehouse  of  a  third  person,  if  used  by  the  vendee  as  his  own, 
or  at  an  intermediate  place,  subject  to  his  present  and  future  orders 
and  direction,®  or  on  board  the  vendee's  own  ship,  or  even  on  a  gen- 
eral ship,  but  not  if  such  delivery  is  to  the  master  of  the  vessel  as  an 
agent  for  carriage,  and  he  is  not  an  agent  to  receive  possession  for  the 


*  Whitehead  v,  Anderson,  9  M.  &  W.,  535  ;  Foster  c.  Frampton,  6  B.  &  C,  107  ; 
9  D.  &  R.,  108. 

^  James  v.  Griffin,  i  M.  &  W.,  20 ;  per  Parke,  B. ;  2  M.  &  W,  623,  6^2,  per  Parke, 
B. ;  Schotsmans  v,  L.  &  Y.  RI.Co.,  2  L.  R.,  Ch  ,  332,  335,  per  Lord  Chelmsford,  L.C.; 
Gibson  v.  Carruthers,  8  M.  &  W.,  328,  per  Rolfe,  B.  ;  Coventry  v.  Gladstone,  6  L.  R., 
Eq ,  44,  49. 

'  James  v.  Griffin,  ib,,  632. 

* /^.,  2M.  &  W.,637. 

^  Benj.  on  Soles,  2nd  Ed.  697,  698 ;  and  with  this  opinion  accord  the  cases,  p.  561, 
n.  3,  ante. 


•  Scott  V.  Pcttit,  3B.  &  P.,  469;  Rowe  i^.Pickford,  8 Taunt,  83  ;  Dixon «?.  Baldwen, 

Kast,  175  ;  Valpy  v,  Gibson,  4  C.  B.,  837,  865  ;  Leeds  ».  Wright,   3  B.   &  P.,  320 ; 

Whitehead  V.  Anderson,  9  M.  &  W.,  518,  535  ;  Bemdtson  v.  Strang,  4  L.  R.,  Eq.,  481 ; 


3  id,,  Ch.,  $88 ;  Frascr  v,  Witt,   7  L.  R.,  Eq.,  64;  Exp,  Gibbes  in  r^  Whitworth,  i 
Ch.  D.,  loi. 
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buyer.^  And,  "  in  the  ordinary  case  of  chartering,"  Lord  Hatherley 
expressed  his  opinion  "that  the  master  is  a  person  interposed 
between  vendor  and  purchaser,  in  such  a  way  that  the  transitus  is 
not  at  an  end,  and  that  the  goods  will  not  be  parted  with,  and  the 
consignee  will  not  receive  them  into  his  possession,  until  the  voyage 
is  terminated  and  the  freight  paid  according  to  the  arrangement  in 
the  charter-party."  ^  On  the  other  hand,  where  the  delivery  is  f  o.b. 
the  vendee's  own  ship,  the  interposition  of  the  master  would  not 
operate  as  that  of  a  third  person,  and  the  delivery  would  be  final. 

Some  cases  may  be  cited  which  will  aid  in  determining  whether 
a  defeating  delivery  has  in  fact  been  made,  by  the  elucidation  of 
the  foregoing  principles,  under  different  forms  of  circumstance. 

Going  on  board  a  ship  and  touching  the  timber  was  not  suffi- 
cient ;  *  nor  an  unloading  of  part  on  the  vendee's  premises,  possession 
by  the  vendor  being  at  once  resumed  ;  *  nor  a  delivery  of  part,  unless 
intended  as  a  delivery  of  the  whole  commenced,  and  there  is  no  in- 
tention to  sever.  If  part  is  delivered  with  intent  to  separate  that 
part,  it  is  not  an  inchoate  delivery  of  the  whole.*  And,  generally, 
complete  delivery  to  a  common  carrier,  as  the  agent  of  the  buyer, 
without  reservation,  expressly  or  impliedly,  of  any  right  by  the 
vendor  is  a  good  delivery  in  fact,  but  it  is  not  a  receipt  and  accept- 
ance by  the  buyer,  nor  is  it  sufficient  to  extinguish  the  vendor's 
rights,*  where  the  goods  are  delivered  to  the  carrier  for  transport 
only,  and  in  his  capacity  of  carrier  only.  Where  the  goods  are 
before  delivery  repudiated  by  the  vendee,  even  if  rejected  by  the 
vendor  when  received  back  by  him,  the  transitus  is  not  determined, 
as  the  carrier  still  has  possession  as  carrier.''^  But  a  delivery  to  a 
packer  who  was  the  agent  of  the  vendee  to  receive  delivery  •  was 
considered  a  final  delivery ;  but  a  similar  delivery  to  a  warehouseman 
who  was  not  such  agent,  without  express  directions,  was  held  not 


*  Schotsmans  v.  L.  &  Y.  kly.  Co.,  2  L.  R.,  Ch.,  332  ;  Turner  v,  Liverpool  Dock 
Trustees,  20  L.  J.,  Ex.,  394;  6  Ex.,  543 ;  Van  Casteel  v,  Booker,  2  Ex.,  691  ;  Blackburn 
on  Contr.  or  Sale,  242;  Beradtson  v,  Strang,  4  L.  R.,  Eq.,  481,  489  ;  3  /</.,  Ch.,  588  ; 
36  L.  J.,  Ch.,  879 ;  Eraser  v,  Witt,  7  L.  R.,  Eq ,  64. 

»  Bemltson  v,  Strang,  4  L.  R.,  Eq.,  48i,  490  ;  3  L.  R.,  Ch.,  588  ;  Eraser  v,  Witt, 
7  L.  R.,  Eq.,  64. 

»  Whitehead  v.  Anderson,  9  M.  &  W.,  518. 

*  Crawshay  v,  Eades,  I  B.  &  C,  181. 

»  Dixon  V.  Yates,  5  B.  &  Ad.,  313,  341,  per  Parke,  J.  ;  Tanner  v,  Scovell,  14  M.  & 
W.,  28,  36,  per  Pollock,  C.B. ;  Betts  v.  Gibbins,  2  Ad.  &  £.,  73. 

*  Dawes  ».  Peck,  8  T.  R.,  330 ;  Wait  v.  Baker,  2  Ex.,  i ;  Fragano  v.  Long,  4  B.  & 
C,  219;  Duiilop  V,  Lambert,  6  CI.  &  F.,  600 ;  Johnson  v,  Dodgson,  2  M.  &  W.,  653  ; 
Norman  v,  Phillips,  14  M.  &  W.,  277 ;  Meredith  v,  Meigh,  22  L.  J.,  Q.  B.,  401 ;  2  E. 
&  B.,  364  ;  Cusack  v,  Robinson,  30  L.  J.,  Q.  B.,  261 ;  I  B.  &  S.,  299 ;  Hart  v.  Bush, 
27  L.  J.,  Q.  B.,  271 ;  E.  B.  &  E.,  494;  Smith  v,  Hudson,  34  L.  J.,  Q.  B.,  145;  6  B. 
&  S.,  431 ;  Ogev.  Shuter,  I  C.  P.  D.,  47,  reversing  10  L.  R.,  C.  P.,  459. 

'  Bolton  ».  The  L.  &  Y.  R^r.  Co.,  35  L.  J.,  C.  P ,  137  5  i  L.  R.,  C.  P.,  431 ;  Stokes 
V,  La  Riviere,  3  East,  397  j  Dixon  v.  Baldwen,  5  East,  179  n.  5  Hunter  v.  Beal,  cited 
3  T.  R.,  466, 

»  Scott  V,  Pettit,  3  B.  &  P.,  469  ;  Leeds  ».  Wright,  t//.,  320 ;  Ducon  v.  Baldwen,  5 
East,  175  ;  but  where  the  packer  was  a  middleman,  the  vendor*s  right  was  not  concluded  ; 
Hunttr.  Ward,  5  East,  180;  cited  in  Dixon  v,  Baldwen,  arg,;  Rowe  v.  Pickford,  8 
Taunt ,  83. 
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to  determine  the  transittis}  And  where  cotton  was  sent  from 
New  York,  and  the  invoice  terms  were,  ''consigned  to  order,  for 
account  and  risk  of  vendee,  Luddenden  Foot  (Yorkshire,  England)," 
but  the  bills  of  lading  made  the  cotton  deliverable  in  Liverpool,  it 
was  held,  notwithstanding  the  terms  of  the  invoice,  the  right  of  the 
vendor  to  stop  the  goods  had  ended  at  Liverpool,  the  port  of  des- 
tination, and  that  the  delivery  to  the  carriers  to  transmit  to  Lud- 
denden Foot  was  a  delivery  to  the  consignee.*  But  in  a  subsequent 
case,  a  delivery  at  the  port  of  destination,  and  the  further  retention 
of  the  goods  by  a  delivery  agent,  who  held  them,  as  a  forwarding 
agent,  in  his  warehouse,  at  the  risk  of  and  subject  to  the  order  of 
the  consignee,  having  received  no  express  orders  from  the  consignees, 
and  not  being  their  general  agent  to  accept  delivery  on  their  behalf, 
as  owners,  was  held  insufficient  to  end  the  transit^  And  the  demand 
of  the  vendee  after  the  arrival  of  the  goods  is  not  sufficient  to  place 
the  goods  constructively  in  his  possession,  if  there  has  been  no  assent 
by  the  carrier  to  put  an  end  to  the  transittis}  But  where  part  of  the 
goods  had  been  taken  into  the  actual  possession  of  the  vendee,  and 
the  residue  had  been  sampled,  and  the  carrier  had  assented  to  the 
vendee's  directions  as  to  its  custody,  this  was  held  to  be  "  an  act 
equivalent  to  taking  actual  possession^'  and  the  transit  was  at  an  end.* 
And  a  delivery  "  to  the  risk  and  order  of  the  vendee,"  though  it  may 
effisct  a  transfer  of  the  property,  is  not  such  a  transfer  as  is  sufficient 
to  defeat  the  right  of  the  vendor,*  as  the  buyer  is  not  yet  in 
possession,  and  has  not  expressed  his  intention  to  possess,  by 
payment  of  the  price,  or  done  any  act  equivalent  to  taking  posses- 
sion ;  and  a  doubt  was  expressed  in  Whitehead  v,  Anderson  if  mere 
sampling  or  marking  the  goods  was  such  an  act,  unless  the  carrier 
also  assented  to  accept  the  further  responsibility  of  becoming  the 
custodian  of  the  goods  for  the  vendee  as  owner,''^  and  at  all  times, 
unless  the  buyer  by  some  overt  act  evinces  his  intention  to  take,  and 
takes,  possession  in  some  form,  the  right  of  the  vendor  to  stop 
remains.* 

Some  doubt  existed  at  one  period  whether  the  insolvency  of 


1  Nicholls  V.  Le  Feuvre,  2  Bing.  N.  C,  81 ;  Jackson  v,  Nichol,  5  Bing.  N.  C,  508 ; 
Valpy  V*  Gibson,  4  C.  B.,  837 ;  Rowc  v,  Pickford,  8  Taunt.,  83;  Dodson  v,  Wentwortb, 
4  M.  &  G.,  1080. 

2  E*p,  Gibbes  in  re  Wbilworth,  i  Cb.  D.,  loi.  In  this  case  theRy.  Ca  were  con- 
sidered ihe  agents  of  the  vendee,  and  the  goods  had  been  paid  for  by  bills  which  were  not 
good,  but  which  fulfilled  the  condition  precedent  to  the  vesting  of  the  property;  see  Exp. 
Barrow,  6  Ch.  D.,  788,  per  Bacon,  C). 

»  Exp,  Barrow  in  re  Worsdell,  6  Ch.  D.,  783  ;  Wentworth  v,  Outhwaite,  10  M  & 
W.,436;  Jackson  v.  Nichol,  5  Bing.  N.  C,  508;  Coates  v.  Raillon,  6  B.  &  C,  42a, 

•  Jackson  v.  Nichol,  lb. ;  James  v.  Griffin,  I  M.  &  W.,  20;  2  M.  &  W.,  633. 

•  Foster  v.  Frampton,  6  B.  &  C,  107,  108,  per  Bayley,  J. ;  Cooper  v.  Bill,  34  L.  J  , 
Ex.,  161  ;  3  H.   &  C,  722  J  Smith  v,  Hudson,  34  L.  J.,   Q.  B.,  145;  6  B.  &  S.,  431. 

•  Bolton  V,  The  L.  &  Y.  Ry.  Co.,  35  L.  J.,  C.  P.,  137 ;  i  L.  R.,  C.  P.,  431 ;  Exp. 
Watson,  5  Ch.  D.,  35. 

'  Whitehead  v.  Anderson,  9  M.  &  W.,  518  ;  Shepherd  v.  Harrison,  5  L.  R.,  H.  of  L., 
1 16 ;  4  L.  R-,  Q.  B.,  196  ;  493  (E.x.  Ch.) ;  Fraser  v.  Witt,  7  L.  R.,  Eq.,  64. 

®  Exp.  Barrow,  6  Ch.  D.,  783 ;  Cooper  v.  Bill,  ib,  sup.  ;  Foster  v.  Fnunpton,  1^. 
sup. ;  Dixon  v.  Bald  wen,  5  East,  175. 
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the  vendee  did  not  rescind  the  contract ;  but  the  law  has  been  settled 
in  accordance  with  the  opinion  of  Ld.  Loughborough  in  a  com- 
paratively modem  case.^ 

The  words  of  Ld.  Loughborough  are  as  follows  : — 

"  Actual  delivery  of  the  goods  does  not  of  itself  transfer  an  absolute  ownership 
in  them,  without  a  title  of  property....  Our  oldest  books*  consider  the  payment  of 
the  price,  day  not  being  given,'  as  a  condition  precedent  implied  in  the  contract 
of  sale ;  and  that  the  vendee  cannot  take  the  goods,  nor  sue  for  them,  without 
tender  of  the  price,.. .the  sale  is  not  executed  before  delivery."  * 

In  1797  Ld..  Kenyon  decided,  that  if  the  vendee  had  paid  part 
of  the  price,  and  became  insolvent,  the  vendor's  right  to  stop  in 
transitu  was  not  defeated ;  and  stated  also,  that  the  right  did  not 
proceed  on  the  ground  of  rescinding  the  contract,  but  was  a  kind  of 
equitable  lien  for  the  purposes  of  substantial  justice* — a  lien  which 
grows  out  of  his  original  ownership  and  dominion.*  Subsequent 
cases  seem  to  have  discredited  this  view,^  but  it  may  now  be  con- 
sidered settled  law  that  the  contract  is  not  rescinded,  and  that  the 
vendor  who  regains  possession  holds  it  as  security  for  the*  price,  in 
accordance  with  the  judgment  of  Bayley,  J.,  previously  cited,*  and  a 
court  of  equity  will  enforce  the  vendor's  right  of  stoppage,  as  and 
because  the  contract  is  not  rescinded.* 

It  was  at  one  time  considered  that  it  was  necessary  for  the  con- 
signor to  make  a  corporal  seizure,  or  to  get  actual  possession  of  the 
goods  before  they  had  reached  the  possession  of  an  insolvent  vendee, 
to  determine  the  transitus  ;  but  any  notice  which  expresses  the  inten- 
tion of  the  vendor  to  countermand,  and  forbids,  a  delivery  to  the 
vendee  is  sufficient.  Where  notice  had  been  given  to  the  carrier  not 
to  deliver,  but  he  delivered  by  mistake,  and  the  buyer  opened  the 
parcel  and  sold  part  of  the  contents,  it  was  held  that  the  vendor 
had  preserved  his  right,  and  that  the  property  returned  to  him  by 
his  notice. ^^  In  accordance  with  the  cases  above  cited,  the  consignor 
obtains  a  qualified  property  only ;  but  the  right  of  possession  may 
be  assumed  for  the  time  to  vest  absolutely.  A  notice  by  any 
authorised  agent  of  the  vendor   suffices,^^  but  it  must  be  given 

1  Schotsmans  v.  The  L.  &  Y.  Ry.  Co.,  2  L.  R.,  Ch.,  332  ;  36  L.  J.,  Ch.,  3617  ;  Exp, 
Chalmers,  8  L.  R.,  Ch.,  289 ;  42  L.  J.,  Ch.,  37  ;  Morgan  v.  Bain,  10  L.  R.,  C.  P.,  15 ; 
44  L.  J.,  C.  P.,  47.     See  Smith  v,  Hudson,  34  LJ.,  Q.  B.,  145. 

*  Hobart,  41 ;  Noy.  Maxims,  87  j  Thorpe  v,  Thorpe,  Holt,  96. 

*  Martindale  v.  Smith,  I  Q.  B.,  389. 

*  I  H.  Bl.,  362,  363  ;  Lickbarrow  v.  Mason,  2  T.  R.,  63  ;  6  East,  26,  n. 

*  Hodgson  V.  Loy,  7  T.  R.,  440,  445,  446 ;  vide  also  words  of  Buller,  J.,  in  Lick- 
barrow V.  Mason,  6  East,  27 : — "  Liens  are  qualified  rights ;  he  who  has  a  hen  on  goods 
can  retain  them  only  till  the  original  price  be  paid." 

*  Bloxam  v,  Sanders,  4  B.  &  C.,  948,  per  Bayley,  J.  ;  Ogg  v.  Shuter,  I  C.  P.  D.,  47 ; 
Halliday  v,  Holgale,  3  L.  R.,  Ex.,  299  ;  Donald  v.  Suckling,  i  L.  R.,  Q.  B.,  585. 

'  Clayz/.  Harrison,  10  B.  &  C.,  99;  Stephens  v.  Wilkinson,  2  B.  &  Ad.,  323  ; 
Wilmshurst  v,  Bowker,  7  M.  &  G.,  882 ;  8  Sc.  N.  R.,  570;  Gibson  v,  Carruthers,  8  M. 
&  W.,  321 ;  Wentworth  v.  Outhwaitc,  10  M.  &  W.,  451 ;  Jenkyns  v.  Usbome,  8  Sc.  N. 
R.,  522. 

^  Bloxam  v.  Sanders,  4  B.  &  C,  941,  946,  948  (1825) ;  see  page  552,  ante. 
»  Schotsmans  v,  L.  &  Y.  Ry,  Co.,  2  L.  R.,  Ch.,  332. 

10  Litt  V,  Cowley,  7  Taunt,  168 ;  2  Marsh,  457  ;  Northey  v.  Field,  2  Esp.,  614. 
"  Northey ».  Field,  2  Esp.,  613  ;  Bohtlingk  v.  Inglis,  3  East,  381,  2ffJ\Exp,  Walker 
&  Woodbridge,  Cooke*s  Bankrupt  Law,  402. 
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to  the  person  in  possession  of  the  goods,  or  who  has  their  im- 
mediate custody,  or  if  not,  then  to  the  principal,  at  such  a  time  and 
under  such  circumstances  that  he,  by  the  exercise  of  reasonable 
diligence,  may  prevent  his  servant's  delivery.^  If  notice  is  given  to 
the  master  of  a  ship,  and  he  improperly  refuses  to  act  on  it,  that  is 
a  breach  of  duty  within  the  Admiralty  Acts.  He,  however,  obeys 
the  stoppage  in  transitu  at  his  peril,*  if  the  vendee  be  not  in- 
solvent ;  but  it  was  held  in  the  Tigress '  that  he  was  bound  to  act 
as  soon  as  he  was  satisfied  a  claim  had  been  made  by  the 
vendor  (who  also  makes  it  at  his  peril),  unless  he,  the  master, 
is  aware  of  a  legal  defeasance  of  the  vendor's  claim.*  If 
the  vendor,  or  his  agent,  presents  a  bill  of  lading  to  his  own 
order,  that  would  certainly  present  a  pritnd  facie  claim  to  prior 
recognition,  although  in  the  Tigress  it  was  considered  that  the 
master  was  not  concerned  to  inquire  who  had  the  best  right  to  the 
goods,  in  accordance  with  Fearon  v.  Bowers,*  as  between  an  indorsee 
and  holder  of  a  bill  of  lading  for  value  and  the  consignor,  yet,  as 
between  the  consignor  and  the  vendee,  the  consignor's  claim  was 
paramount,  and  the  refusal  of  the  master  was  a  conversion,  the 
right  to  countermand  delivery  including  the  right  to  order  delivery 
to  the  vendor.*  And  where  an  unpaid  vendor  has  shipped  goods 
and  retains  the  bills  of  lading  in  his  own  hands,  he  reserves  the  right 
of  disposing  of  the  goods  so  long  as  the  purchaser  continues  in 
default,  whether  from  insolvency  or  any  other  cause,  and,  until  the 
vendee  has  complied  with  the  conditions  necessary  to  establish  his 
right  to  the  bill  of  lading,'  the  shipment  on  board  is  not  a  delivery 
to  the  buyer,  but  to  the  master,  as  bailee,  for  delivery  to  the  person 
indicated  by  the  bill  of  lading,  if  it  exists,  even  when  the  goods  are 
loaded  on  the  buyer's  own  ship.^  And  where  the  master  delivered 
the  cargo  according  to  the  bills  of  lading,  it  was  held  that  the  ship- 
owner was  not  liable,  and  that  his  contract  as  carrier  had  been 
performed ;  Kelly,  C.B.,  diss,,  on  the  ground  that  the  bills  of  lading 
were  inconsistent  with  the  rights  of  die  owner  of  the  goods.*  And 
where  a  bill  of  lading  by  inadvertence  gets  into  the  hands  of  a  holder 
for  value,  but  who  has  notice,  such  holder  cannot  claim  against  the 
prior  holders  of  bills  of  lading  for  value ;  ^®  and  the  person  who 
gets  the  first  bill  of  lading  for  value  has  a  complete  title,  and  a 

»  Whiteheads.  Anderson,  9  M.  &  W.,  518;  Lilt  v,  Cowley,  7  Taunt.,  168. 
»  Blackb.  on  Contr.  of  Sale,  266. 

»  32  L.  J.,  Ad.,  97;  Meyerstein  ».  Baiber,  2  L.  R.,  C.  P.,  38,  661 ;  4  L.  R., 
H.  of  L.,  317. 

•  The  Tigress,  32  L.  J.,  Ad.,  lOl ;  Br.  &  L  ,  38. 
»  Cited  I  H.  Bl.,  364. 

•  The  Tigress,  32  L.  J.,  Ad.,  97,  102 ;  Wilson  v.  Anderton,  1  B.  &  Ad.,  450. 

'  Ogg  V.  Shuter,  i  C  P.  D.,  47,  reversing  loL.  R.,  C.  P.,  159  ;  Halliday  v,  Holgate, 
3  L.  R.,  Ex.,  299 ;  Chinnery  v.  Viall,  29  L.  T  ,  Ex.,  180 ;  5  H.  &  N.,  288. 

»  Shepherd  v.  Harrison,  6  L.  R,  H.  of  L.,  116;  4  L.  R.,  Q.  B.  (Ex.  Ch.),  493; 
Turners.  Trustees  L*pool  Docks,  20 L.  J.,  Ex.,  393  ;  6  Ex.,  543  ;  Ellersbaw  v.  Magniac, 
6  Ex.,  570,  n. ;  Gabarron  v,  Kreeft,  10  L.  R.,  Ex.,  274,  285 ;  Moakes  r.  Nicolscm,  19 
C.  B.  (N.  S.),  290. 

•  Gabarron  v.  Kreeft,  lb, 

»»  GUbert  v,  Guignon,  8  L.  R.,  Ch.,  16. 
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delivery  of  the  goods  in  ignorance  to  another  holder  by  the  master 
does  not  divest  his  right* 

What  acts  will  amount  to  a  sufficient  "attornment"  by  the 
vendor  to  the  vendee,  so  as  to  estop  him  from  claiming  the  goods, 
may  be  illustrated  by  some  examples.  In  Woodley  v.  Coventry,' 
A,  a  vendee,  gave  a  delivery  order  for  flour  to  B ;  B  sent 
a  waterman  to  the  warehouse  of  C,  where  the  flour  was  stored,  and 
lodged  the  delivery  order  there.  The  granary  clerk  of  D  (the 
defendants)  said,  "It  is  all  right,"  and  showed  the  waterman  samples 
of  flour  as  being  the  flour  sold  to  A.  Upon  these  facts  B  advanced 
;f9SO  to  A,  and  B  resold  the  flour,  102  barrels  being  delivered  by 
D  to  the  order  of  B.  Soon  after  A  became  bankrupt  and  absconded, 
and  thereupon  D,  being  an  unpaid  vendor,  refused  to  deliver  more. 
The  sale  by  D  to  A  had  taken  place  two  days  before  the  delivery 
order  had  been  handed  by  A  to  B,  and  was  for  130  barrels  Columbia 
mills  ex  Oder  and  220  Diamond  mills  ex  Aquila.  On  the  23rd 
Aug.  the  delivery  order  was  lodged  by  A  at  D*s  warehouse.  On  the 
25  th,  the  day  of  the  transfer  of  the  delivery  order  by  A  to  B,  there 
were  in  D's  warehouse  361  barrels  of  Columbia  mill  flour,  and  506 
barrels  of  Diamond  mill  flour  ex  Aquila,  and  there  had  been  no 
separation  or  appropriation  of  ariy  particular  barrels  to  the  orders  in 
question.  It  was  held  that  B  could  bring  trover ;  that,  although 
there  was  no  severance  or  specific  appropriation,  D  could  not  set 
this  up  as  a  defence  after  the  attornment  and  delivery  to  the  order 
of  B,  or  say  that  the  property  did  not  pass. 

In  a  subsequent  case.  A,  who  had  a  large  quantity  of  barley  at  a 
railway  station,  sold  80  quarters  to  B,  who  resold  60  quarters  to  C, 
who  paid  for  that  quantity,  and  received  a  delivery  order,  addressed 
to  the  station-master  in  a  letter,  saying, "  Please  confirm  this  transfer." 
The  station-master  showed  the  delivery  order  and  the  letter  of 
C  to  A,  who  said,  "  All  right ;  when  you  get  the  forwarding  note, 
I  will  put  the  barley  on  the  line."  It  was  held  that  A  was  estopped 
from  denying  that  the  property  in  the  goods  had  passed  to 
C  ;  for  by  making  such  a  statement  he  induced  the  plaintiff"  to  rest 
satisfied  under  the  belief  that  the  property  had  passed,  and  so  to 
alter  his  position  by  abstaining  from  demanding  back  the  money 
which  he  had  paid  to  B  for  the  barley.*  And  it  may  be  assumed 
that  in  any  case  in  which  the  vendor  by  his  acts  or  representations 
is  estopped  from  denying  the  title  of  the  sub-vendee  the  transitus 
may  be  considered  at  an  end.  The  test  of  an  estoppel  is  stated  to 
be,   "that  where   one,   by  his  words  or   conduct,  wilfully  causes 

*  Meyerstcin  v.  Barber,  4  L.  R.,  H.  of  L.,  317 ;  2  Id.^  C.  P.,  38,  661 ;  Hathesing  v, 
Laing,  17.L.  R„  Eq.,  92;  Gilbert  v.  Guignon,  8  L.  R.,  Ch.,  16 ;  Gumey  v,  Behrend, 
3*  E.  &  B.,  622. 

»  32  L.  J.,  Ex.,  185  ;  Pearsons.  Dawson,  27  I^  J.,  Q.  B.,  248 ;  E.  B.  &  E.,  448 ; 
Stoveld  V.  Hughes,  14  East,  308 ;  Hannan  v,  Andersoo,  2  Camp.,  24^ ;  Stonard  v, 
Dunkin,  2  Camp.,  344;  Hawes  v.  Watson,  2  B.  &  C,  540 ;  Gosling  v.  Birnie,  7  Bing., 
339  ;  Gillett  v.  Hill,  2  C.  &  M.,  536  j  Holt  v.  Griffin,  10  Bing.,  246 ;  Swanwick  ». 
Sothcrn,  9  Ad.  &  E.,  895  ;  Biddle  v.  Bond,  34  L.  J.,  Q.  B.,  137  ;  6  B.  &  S.,  225. 

»  Knights  V.  Wiffcn,  5  L.  R.,  Q.  B.,  660. 


Digitized  by  VjOOQ IC 


568  THE  LAW  OF   MERCHANT  SHIPPING. 

another  to  believe  in  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  or  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time."  ^  Or  if  a 
man,  whatever  his  real  meaning  may  be,  so  conducts  himself  that  a 
reasonable  man  would  take  his  conduct  to  mean  a  certain  repre- 
sentation of  facts,  and  that  it  was  a  true  representation,  and  that 
the  latter  was  intended  to  act  upon  it  in  a  particular  way,  and  he, 
with  such  belief,  does  act  in  that  way  to  his  damage,  the  first  is 
estopped  from  denying  that  the  facts  were  as  represented.* 

Where  a  sub-vendee  neglects  to  take  either  actual  or  constructive 
possession,  he  is  in  the  same  situation  as  the  first  vendee  under 
whom  he  claims ;  he  gets  the  title  defeasible  on  the  non-payment 
of  the  price  by  the  first  vendee,'  unless  the  vendor  has  allowed  or 
assented  in  some  form,  expressly  or  impliedly,  to  the  sub-sale,  and 
has  thus  estopped  himself  from  denying  the  claim  of  the  sub- 
vendee.*  And  the  delivery  of  a  delivery  order  or  of  the  bills  of 
lading  to  the  vendee,  indorsed  to  order,  the  invoice  stating  that 
the  goods  are  "  shipped  for  the  account  and  risk"  of  the  buyer,  and 
a  request  for  the  vendee's  instructions  as  to  delivery,  is  not  such  a 
constructive  delivery  into  the  possession  of  the  vendee,  or  attorn- 
ment to  him,  as  would  estop  the  vendor  from  asserting  his  right  at 
any  period  before  the  carrier  had  accepted  a  new  destination  for  the 
goods  at  the  instance  of  the  buyer ;  *  but  a  transfer  in  the  books  of 
the  vendor,  in  such  form  as  to  make  the  vendor  the  agent  or  ware- 
houseman of  the  vendee,  or  any  open  and  notorious  act  of  recognition 
of  the  title  of  the  sub- vendee,  as  by  allowing  him  to  remove  part  of 
the  goods  as  owner,  or  acceptance  of  his  directions  and  commands 
as  to  their  custody,  disposition,  or  destination,  would  probably 
be  so.* 


*  Freeman  v.  Cooke,  i8  L.  J.,  Ex.,  ii; ;  2  Ex.,  654,  663,  per  Puke,  B.  ;  Pickaid 
V,  Sean,  6  Ad.  &  E.,  469.  The  doctrine  in  Pickard  tr.  Sears  is  not  genertUj  to  be 
applied,  unless  the  representation  is  such  as  to  amount  to  the  contract  or  licence  of 
the  party  making  it ;  Freeman  v,  Cooke,  supn,  per  Parke,  B.,  approved  in  Ckike  v. 
Hart,  6  H.  of  L.  C,  633,  6j6,  per  Chelmsford,  L.C. 

*  Carr  v,  L.  &  N.  W.  Rl.  Co.,  10  L.  R.,  C.  P.,  307.  and  p.  317,  as  to  what  ids 
and  conduct  amount  to  an  estoppel ;  Crouch  r.  Credit  Foncier,  8  Ln  R.,  Q.  B., 
374*  378. 

*  Craven  v.  Ryder,  6  Taunt.,  433. 

*  Stoveld  V,  Hughes,  14  East,  308 ;  Pearson  v.  Dawson,  27  L.  J.,  Q.  B.,  248;  E. 
B.  &  E.,  448 ;  Harman  v,  Anderson,  2  Camp.,  243 ;  Hawes  v,  Watson,  2  B.  &  C,  540; 
Stonard  v,  Dunkin,  2  Camp.,  344. 
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ACCEPTANCE— 

of  goods  by  mate,  if  to  be  carried  coastwise,  a  good  acceptance,  507. 

And  see  Tit,  *•  Mate,"  receipt  of,  507,  508. 

of  goods  under  b.   of  1.  is  evidence  of  a  contract  to  pay  freight,  474 

creates  a  fresh  contract,  474. 
may  also  render  consignee  liable  for  other  terms,  475. 
ACCOUNTS— 

must  be  rendered  by  ship's  husband,  when,  50, 

by  master,  when,  233,  234. 
when  he  is  liable  for  not  rendering,  50. 
common  law  remedy  in  reference  to,  50. 
"ACT  OF  GOD"— 

Includes  only  such  accidents  as  are  due  to  natural  causes  directly  and  exclu- 
sively,  79,  373,  374,  445. 
denotes  natural  accidents,  such  as  hghtmng,  earthquake,  and  tempest,  445. 
in  reference  to  carrier's  liability,  are  those  of  an  overwhelming  character, 

445- 
'<  sudden  and  visible,"  such  as  tempest,  in  the  opinion  of  Martin,  B.,  445. 
has  been  considered  the  equivalent  of  "act  of  nature'*  in  Am.,  377. 
and  of  the  casus  fortuUus^  vis  major  and  damnum  fcUale  of  the  Civilians, 

445. 
but  l^  English  law  is  as  an  exception  more  limited,  79. 
and  not  the  precise  equivalent  of  **  casus  fortuUus^^  353,  445,  523. 
accords  substantially  with  the  term  ''dangers  of  the  seas,"  or  perils  of  the 
seas,  as  defined  by  Story,  in  reference  to  maritime  navigation,  but  not 
the  precise  equivalent,  373,  444,  445. 
represents  natural  circumstances  acting  with  irresistible  force,  373. 
as  a  sudden  gust  ol  wind,  cyclone,  or  storm,  445. 
or  a  calamity  presumably  arising  from  an  unseen  or  concealed  danger  at  sea, 

445- 
or  an  irresistible  act  of  nature,  445. 
or  an  act  immediate  or  sudden,  377. 
a  casualty  at  once  natural  in  origin  and  extraordinary  in  character,  and  in 

the  nature  of  an  inevitable  accident,  374. 
alone,  or  in   combination  with  excepted  peril,  must  be  the  sole,   direct, 

and  irresistible  cause  of  lossi  374. 
Excludes : — all  acts  of  casualty  or  misfortune  due  to  malfeasance  or  misfeasance 

of  man,  373,  443. 
or  which  can  be    guarded  against  by  ordinary  exertions  of  skill  and 

prudence,  373,  445- 
thus,  all  losses  caused  by  misconduct  or  negligence,  373,  443,  444. 
as  by  fire,  where  not  caused  by  lightning,  374. 
or  losses  by  pirates,  374. 
or  accidents  which  are  not  due  to  natural  causes  directly  and  explusively, 

445- 
or  which  could  have  been  prevented  by  such  foresight,  pains,  and  care  as 
are  reasonably  to  be  expected  of  tlie  carrier,  445. 
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ACT  OF  GOD— (conHnued). 

or  losses  by  robbery  committed  with  overwhelming  force  where  the  carrier  is 
not  n^ligent,  372. 

collision  with  an  enemy,  accidental  or  dedgned,  375. 

all  accidents  too  remote,  375,  444. 

or  which  are  not  immediate,  375. 

when  expressed,   is  presmnably  the  equivalent  of  the  term  implied  by 
law,  37S. 
ADJUSTMENT— 

See  TiL  **General  Average,**  90— 121. 
AGENCY  OF  MASTER— 

See  Tit.  **  Master  as  Agent,**  196—251. 

in  reference  to  signature  of  b.  of  L,  54JS  et  seq. 

is  not  agent  of  shipowner  to  sign  for  goods  not  on  board,  362,  509. 
AGREEMENT,  431. 
"ALL  SAIL'*— 

substantial  performance  admitted  in  reference  to,  5x8. 
"ALWAYS  AFLOAT^*— 

obligation  of  charterer  and  shipowner  under  this  term,  431,  519  et  seq, 

is  ordinarilv  used  in  relief  of  shipowner,  439,  520. 

alternatively  or  coupled  with  ^' a*  near  thereto,"  &a,  367,  439,  520. 

what  in  conjunction  with,  is  implied,  367,  439,  5ao« 

stipulation  to  remain,  519. 

what  it  involves,  5acx 
"ARRIVAL**— 

money  paid  before  arrival  of  ships  and  independent  of  carriage  not  freighr, 
449,  and  see  Tit.  "  Freight." 
ARRIVE— 

See  Tit,  "To  arrive,**  531. 
"  AS  NEAR  THERETO  AS  SHE  MAY  SAFELY  GET,"  431  ^  uf.,  sap  et  sea.  Add. 
ASSIGNMENT  of  h.  of  L,  508. 
AUCTION-131,  137. 

See  Tits.  "Ships,**  "Sale.** 
AVERAGE- 

S4$  Tit.  "  General  Av^age,**  90—121. 

BANKRUPTCY— 

of  part  owner,  39  eiseq. 
indorsee  of  b.  of  1.  or  consignee  while  ship  at  sea,  536. 
BARGAIN  AND  SALE— And  see  Tit.  "  Ships,**  bargain  and  sale  of,  I22— 165. 
of  ships,  rules  as  to,  129-T31. 

misrepresentation  by  advertisement  in  reference  to,  129. 
conc^ment  of  in,  129. 
silence  sometimes  fraud,  129. 
acts  of  agent  in  reference  to,  120, 
BARGE— 

dumb,  not  included  in  term  "ship,"  83,  176,  423. 
and  see  Tit,  "  Ship.**  ^    /  » -r-o 

BARRATRY— 

exception  of,  no  defence,  530. 

stipulation  against  in  K  of  1.  held  void  in  Am.  as  against  public  policy, 
531- 
BILL  OF  LADING— 

Analysis  of  express  terms  f«— 505  to  550,  inclusive. 

what  it  is,  465,  467. 
is  an  almost  universal  form  of  receipt  for  goods  to  be  carried  by  sea,  467. 

the  written  evidence  of  a  contract  for  the  carriage  and  safe  delivery  of  goods  sent 
by  sea,  465. 
is  said  not  to  be  applicable  to  land  carriage,  sed  quare^  467,  n. 
an  absolute  acknowledgment  of  the  receipt  of  goods,  469,  JoS. 
but  not  of  a  precise  quantity,  472,  506  et  seq. 
attaches  from  the  shipment  of  the  goods,  360,  506. 
and  at  common  law  is  a  direction  governing  their  delivery,  465, 
is  in  form  a  promise  by  the  bailee  (the  master)  to  safely  ddiwer,  4^,  4^  S'^, 
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BILL  OF  U^DrnG— (continued). 

as  a  receipt  may  be  explained  orally,  362,  363,  472,  509. 
but  not  ordinanly  as  a  contract,  470,  506. 
may  be  sometimes  varied  by  parol^  471,  509. 

wheo  such  variance  not  allowed,  470. 
limits  and  defines  carriers*  liability  for  the  goods  represented,  362. 
subject  to  certain  implied  and  express  exceptions,  w, 
is  eoBclusive  in  what  case  by  statute,  362,  469. 

as  to  the  specific  articles  received  or  enumerated,  469,  518. 
Iin  been  called  a  "symbol "  of  the  goods,  365,  466,  508. 

beinc^  representative,  follows  a  transfer  of  the  interest  in  the  goods,  466. 
is  a  document  of  title  to  ^oods. 
and  is  called  ^f^m-negotiable,  468,  499. 
is  transferable  by  assignment,  465. 

by  indorsement  and  delivery,  466. 

delivery  when,  465. 
if  made  to  order  or  bearer,  465. 
assignee  may  sue  in  his  own  name  on  it,  when,  475. 

is  liable  where  word  "assigns  *'  is  omitted,  475. 
is  n^otiable  when  lawfully  indorsed,  if  to  order  and  assigns,  466,  n« 
shipper  can  claim  to  have  b.  of  1.  made  to  his  own  order,  449. 
master  cannot  lawfully  disobey  shipper's  directions  in  this,  449, 509  el  seq.  Add, 
must  return  the  goods  or  comply,  449, 509. 
usually  states  the  name  of  the  shippe-,  the  rate  of  freight,  place  of  delivery,  &c., 

469. 
controls  the  delivery  and  destination  of  the  goods,  when,  477,  550,  559* 
is  ordmarily  signed  by  the  master,  467,  459,  50S  et  seq. 

master  may  refuse  to  sign,  if  freight  is  not  payable  at  the  charter  rate,  509. 
but  as  to  steamships,  the  custom  is  said  to  be  for  the  broker  to  sign,  550. 
sometimes  signed  by  ihe  clerk  of  the  owner,  667. 
cr  by  the  charterers,  549. 
as  agents  for  the  master,  549. 
master  signs  as  agent  of  the  shipowner,  548,  549. 

where  he  does  not  so  sign  \see  Tit.  "  Master  as  Agent  '*). 
or  for  the  charterer,  550. 

when  signed,  completes  act  of  shipment,  362,  506  et  seq. 
delivery  of,  is  a  good  symbolic  delivery  of  the  goods,  465,  n. 

but  may  be  as  a  security  or  pledge  only,  478, 
is  sometimes  annexed  to  bills  of  exchange,  479, 
or  enclosed  in  letter  with,  479,  490  et  seq. 
'      implied  conditions  of  this  course,  496,  498. 
Indorsement  of— 

is  a  question  of  fact,  478. 

determinable  by  oral  evidence  and  surrounding  circumstances,  466,  468. 
may  be  of  various  kinds  and  for  different  purposes,  466,  467. 

for  as  many  purposes  as  there  may  be  a  delivery  of  the  goods,  466,  468. 
is  often  indorsed  as  an  assignment  of  the  goods,  460,  tu 
in  blank  is  a  transfer  of  the  property  in,  465. 
.  confers  on  indorsee,  when  the  goods  are  at  sea,  the  right  to  their  absolute 

possession  on  arrival,  468. 
or  when  goods  are  at  a  sufferance  wharf,  508. 
conitTsprimd  facie  all  the  rights  of  the  indorser,  508. 

includmg  the  right  to  receive  the  goods,  469,  559. 
subject  to  the  lien  of  the  vendor  for  his  unpaid  purchase  money, 
466,  559. 
is  an  effectual  mode  of  transfer,  477. 

when  a  clean  b.  of  1.  and  indorsed  in  blank,  362,  465,  566. 
•*  a  clean  bill  is,"  500,  507. 

imports  that  eoods  are  to  be  stowed  under  deck,  when,  507. 
gives  holder  2i  primd  facie  title  to  the  goods  as  owner,  465,  507,  566. 
subject  to  the  right  of  the  vendor  to  stop  if  unpaid,  466,  559. 
but  not  if  holder  has  no  just  right,  465. 
transfer  of,  will  defeat  lien  of  unpaid  vendor,  when,  468,  559. 
Incorporates  charter-party^  when.  364,  500,  534  et  seq. 
by  express  terms  contained  in  b.  of  1.,  500,  539. 

but  must  be  by  express  and  elicit  words,  540. 
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BILL  OF  UJ^mO—fcontiniudJ.  .      ^ 

or  language  "  reasonably  definite  and  precise,"  501 - 
if  terms  sufficient   to  charge  consignor,  not   necessarily  sufficient  to 

charge  consignee,  501. 
will  not  render  consignee  liable  for  more  than  b.  of  I.  freight,  540. 
instances  of  express  terms  : 

<*  He  or  they  paying  for  the  said  goods  as  per  ch.-pty.,"  501,  539. 
„  *  •  freight,  &c.,  as  per  ch.-pty^"  539. 

,,  and  other  conditions  as  per,  &c.,  539. 

„  and  all  other  conditions  as  per,  &c,  540. 

,,  or  demurrage  as  per, 

&c.,  539.,      ^ 
,,  and  dead  frei^^t,  &c., 

502.  503- 
,,  and  average,  502. 

such  tenx^  do  not  include  restraint  of  princes,  503. 
do  not  apply  till  goods  are  received,  or  passengers  are  on  board,  531. 
Implied  Unns  in — 

that  vessel  is  seaworthy,  338,  346,  503. 

that  freight  is  payable  on  delivery,  302,  321,  438,  442, 

shipowner  will  deliver,  or  be  ready  to  deliver,  on  being  paid  freight,  and 
actually  deliver  on  payment,  302,  322,  391,  436»  437i  442*  S^i  ^  -f^- 
master  has  a  lien  for  freight,  313,  321,  533  et  seq, 
charterer  will  load  a  Aill  cargo,  273,  442. 
**  in  usual  and  customary  '*  turn,  274. 
the  exception  of  the  "  act  of  God''  and  **  King's  enemies,**  s€i   Tits.  "  Act 

of  God '*  and  **  King's  Enemies." 
Exceptions  in,  do  not  include  negligence  {see  TiL  "Negligence'*)*  5"»  5^3- 

nor  extend  to  negligence  in  receiving,  delivering  or  stowage,  510,  511, 

512. 
but  may  shift  burden  of  proof,  511 
that  shipowner  will  deliver  within  reasonable  time  (and  su  Tit.  **  Delivery)," 
366,  n.  5. 
consignee  will  accept  goods  within  under  the  B.  of  L.  Act,  366,  n.  5. 
who  is  a  consignee  within,  366,  n.  5. 
Express  terms  in — 505  to  550,  inclusive. 

xaA  see  Tits,,   **Shipped,"    "Freight,"    •'Delivery,"     "Act  of  God," 
«  Perils  of  the  Seas,'^  "Lien,"  "  Receipt,"  &c. 
"being  marked  and  numbered,"  518. 
"shipped,"  506. 
"freight  to  be  paid," &c.,  532. 
"Hen  on  cargo  for,"  563. 

"to  be  delivered,  &c.,  the  perils,  &c.,  excepted,"  518. 
"  in  good  order  and  weli  conditioned,"  511. 
"  where  the  ship's  responsibility  shall  cease,"  544. 
"  in  witness  whereof,'  548. 
Express  exceptions  in — 

of  accidents  and  dangers  of  the  seas,  does  not  include  rats,  442,  531. 

of  lake  navigation,  includes  shallowness  in  waters,  515. 
"  accident  inevitable  "  does  not  admit  negligence,  446. 
fire  is  not  an  "  act  of  God,"  531. 

nor  a  peril  of  the  sea  between  shipowner  and  shipper,  44$. 
except  when  caused  by  lightning,  445. 
is  "  damnum  fatale  "  by  Scotch  law,  445, 
leakage  does  not  mean  ordinary  leakage,  441. 

shipowner  liable  for  excessive,  514. 
sea  perils  equivalent  to  dangers  of  the  sea,  when,  373, 444,  445. 
do  not  extend  to  rats  or  worms,  442,  531. 
include  losses  by  pirates,  531. 

not  the  precise  equivalent  of  "act  of  God,"  373,  444,  445. 
but  include  fire  by  lijghtning,  374,  445. 
any  accidental  collision  with  an  unseen  danger,  445. 
peculiar  to  the  sea  or  maritime  navigation,  445, 447,  523. 
mdude  loss  by  natural  accidents,  447,  523. 

rocks,  rapids,  whirlpools,  icebeigs,  &c.,  447,  523. 
but  not  embezzlements  by  crew,*53i. 
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BILL  OF  SALE  OF  SHIP,  3,  66,  159. 

while  ship  at  sea,  or  abroad,  a  peifect  transfer  of  the  property  in  ship  3,  175,  1 77. 

without  immediate  registration,  175. 

is  aUnost  invariable  evidence  of  proparty  in  ships,  2,  3. 

not  indndedin  the  operation  of  the  Bills  of  Sale  Act,  177. 

distinguishable  from  bill  of  sale  of  other  chattels,  177. 

the  omy  legal  mode  of  transfer  in  reference  to  British  ships,  2. 

that  which  has  been  in  use  from  very  early  times,  3. 

must  be  in  prescribed  form  for  British  ships,  3,  174. 

made  compulsory  by  statute,  3. 

the  proper  title  to  which  the  maritime  courts  of  all  countries  look,  3. 

not  necessary  ^here  not  a  British  ship,  176. 

the  evidence  of  act  of  sale,  66. 

transfers  of  property  in  ships,  178. 

execution  o^  in  favour  of  a  vendee  divests  rights  of  vendor,  66, 

from  moment  of  execution,  66,  177. 

but  vendee  or  grantee  of,  not  complete  owner  until  registered,  66. 

and  where  ship  is  in  the  country  of  the  vendor,  deUvery  is  necessary  to 
perfect  title,  177. 

but  not  where  ship  is  at  sea,  177. 

not  necessary  as  a  mode  of  transfer   where  ship  not  intended  to  be 

rcp[istered,  176. 
nor  intended  to  be  British  owned,  176. 

deliveiy  of  grand  b.  of  s.  equivalent  to  delivery  of  the  ship  itself,  177. 
to  some  intents  only,  177. 
controlled  by  bankruptcy  statutes,  177. 
is  subject  to  ordinary  rules  of  construction,  177. 
as  to  which  see  pp.  257  ^/  se^, 
may  be  an  absolute  transfer  or  defeasible,  177. 
where  ship  at  sea  transferred  by,  and  bankruptcy  ensues,  17c. 
BILLS  OF  EXCHANGE- 

goods  shipped  against,  497. 
reciprocal  obligations  involved,  when,  490  ^  sea, 
when  inclosed  m  letter  withbs.  of  1.,  what  are  the,  493. 
BLOCKADE— 

what  is  a,  379. 

uniform  exclusion  of  all  vessels  unless  privileged,  379. 

suspends  conunerce  entirely,  379. 

egress  as  well  as  inc^ress,  379. 

if  effective,  suspencb  contracts  and  excuses  delay,  383,  384. 

where  contract  executory,  reasonable  lapse  of  time  dissolves  contracty 

383, 384. 
is  effective,  if  it  is  dangerous  to  attempt  to  run,  383. 
must  be  constantly  enforced,  384. 
is  a  restraint  of  princes,  383. 
ship  not  bound  to  enter  blockaded  port,  383. 
but  may  bargain  expressly  to  do  so,  383. 
nothing  in  law  of  nations  to  make  Uleg^,  384. 
blockade  of  delivery  port  excuses  performance,  383. 
and  payment  of  freight,  383. 
reasonable  and  well-founded  apprehension  of  capture  excuses  master  from 

entering  blockaded  port,  383. 
blockade  of  port  of  discharge  excuses  payment  of  freight  in  America,  383. 
and  upon  some  authorities  ^^solutely  dissolves  contract,  462. 
but  by  others  it  merely  suspends  execution,  461. 
so  also  the  blockade  of  the  loading  port,  462. 

but  hostile  blockade  of  port  of  departure  after  loading  does  not  dissolve,  462, 
nor  does  a  prohibition  of  deUvery  at  a  foreign  port  of  destination,  462. 
once  established,  not  terminated  by  accident,  385. 
sudi  as  change  of  wind,  385,  387. 
to  be  binding,  must  be  effective  and  actual,  385. 
not  operative  if  force  insufficient  to  maintain  circumvallation,  385. 
mere  official  declaration  of,  insufficient,  385. 
is  subject  to  certain  exceptions,  385,  387. 
if  formally  notified,  all  citizens  must  take  notice,  387. 
but  considered  question  for  jury  in  insurance,  387. 
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BLOCKADE^fconimu€dJ. 

not  breach  of,  for  a  vessel  to  tail  for  blockaded  poit»  386. 

or  waiting  in  vicinity  if  it  is  Uke  to  terminate,  386, 

vessel  under  charter  not  bonnd  to  incur  the  risk,  386. 

different  rule  with  European  vessels  in  £ur(^>ean  p«da»  386. 

and  vessels  from  distant  ports,  386. 

treaty  of  1794  favourable  to  vessels  acting  in  ienoraace,  386. 

but  vessel  attempting  to  enter  after  notice  liable  to  captsrt^  386. 

public  notification  not  necessary  to  legal  validity  of,  38f . 

if  not  notified,  if  terminated  in  fact,  is  ended,  387. 

unless  such  interruption  or  termination  is  accidental^  as  change  of  wind, 

384,387.  .  ,     ^ 

or  part  of  force  engaged  in  chasing  suspiaous  veKCi%  387. 

but  this  power  of  chase  limited,  387. 
public  notification  may  be  conclusive  as  notice,  388. 
after  public  notification,  blockade  primd /adt  ixjotiskUtM  till  repealed  in 

like  manner,  388. 
indulgences,  by  license  or  otherwise,  granted  in  certain  casec^  387. 
where  orders  have  been  dven  for  goods  before  blockade,  387. 
where  master  ignorant  tm  after  vessel  at  sea,  387. 
penalty  which  attaches  to  ship  usually  applies  to  cargo,  387. 
goods  loaded  after  declaration  of  war  liable,  387. 
but  not  where  loaded  under  compulsion,  387. 
violation  of,  justifying  capture  by,  suspicious  act%  385. 

intention  to  violate,  established  by  circumstances,  385. 

knowledge  of  existence  of,  considered  essential  to  constitute  offence, 

385. 
if  coupled  with  overt  act  of  attempted  infraction  or  violation,  39a 

blockade  rescinds  contract  of  carriage  while  executory,  when^  390. 

not  acquiesced  in,  in  Am.,  390. 

Story,  J.,  considered  it  a  suspension  of  contract  oiily>  390,  |^. 
*«BOAT  RECEIPTS"— 

informal  bills  of  lading,  503. 
''BONA  FIDE  TRANSFER  FOR  VALUE"  — 

And  see  TU,  **  B.  of  L.",  499. 
BOTTOMRY,  CONTRACT  OF— 

Money  borrowed  on  the  keel  or  bottom  of  the  ship  wfacB  credit  exhausted, 

differs  from  a  mortgage  or  plcdga,  there  bting  only  a  right  against  the  rtft 

206. 
and  from  respondentia,  206,  234. 
necessities  of  valid  contract  of,  ao8, 
must  be  given  under  circumstances  of  podtive  amcigcacy  or  of  the  highest 

degree  of  expediency,  206. 
essentials  necessary  to  validity  of  bond  recited,  flo6, 
direct  communication  with  owner  must  be  impracticaUe,  ftoy. 
stipulations  irrespective  of  maritime  risk  in  bond  void,  207. 
in  case  of  total  loss,  vendor  recovers  nothing,  207. 

in  partial  loss,  recovers  to  the  extent  of  net  value  saved  to  the  owner,  207. 
advances  before  bond  made,  considered  as  personal  credit,  909. 
where  bond  impeached,  court  will  investigate  bcnafidts  of  owner,  208. 
bond  cannot  ordinarily  be  given  to  persons  in  debt  to  the  ship,  209. 
may  sometimes  be  given  to  dear  pnor  advances,  209. 
the  test  of  loan  is,  whether  really  made  on  credit  of  ship  and  fireight,  209. 
where  in  foreign  ports  a  local  lien,  presumption  raised  of  bona  fid^^  when, 

209. 
what  is  included  in  term '<  ship,   tackle,  apparel,  furniture, '  and  freight," 

I39»  140- 
precise  form  of  bond  of  small  moment,  309. 
usually  assumed  to  have  been  drawn  by  men  in  bosinesf,  009. 
a  liberal  interpretation  in  reference  to,  fiivoand,  909. 
but  subject  to  legal  constructioD,  21a 

as  to  which  see  pp.  257  et  seq, 
should  set  out  the  occasion  of  the  loan,  aia 
the  material  facts,  and  that  payment  is  dependent  on  tea  risk,  &c.,  2ia 
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BOTTOMRY,  CONTRACT  OT-^etmHnued). 
other  essentials  specified,  210 
lender  oi^  may  secure  his  interests  by  insunmc^  2tO» 

but  cannot  charge  such  insurance  at  oottomry  rates,  tfiO. 
not  entitled' to  l^nefit  of  salvage,  210. 
mastei's  authority  to  lawfully  make,  so  as  to  bind  his  owners,  pp.  206 

et  seq,t  241,  and  see  Tit,  *'  Master  as  Agent." 
bond  not  necessarily  invalid  if  given  in  country  of  owner's  residence^  211. 
place  of  payment  final  port  on  the  particular  voyage,  211. 
mterest  usually  high,  211. 
if  ship  not  exposed  to  sea  risk,  lender  cannot  recover  except  at  otdinary 

rate,  211. 
where  voyage  wrongfiilly  terminated,  or  by  vis  major^  bondholder  entitled 

to  benefit  of,  215. 
bondholder's  right  to  priority  of  claim,  214. 
bonds  take  rank  in  inverse  order  of  date  when,  215. 
when  bond  fide,  usuallr  upheld,  211. 

the  lender's  duties,  liabilities  and  responsibilities  in  respect  of,  pp.  212  etseq, 
if  consignee  refuses  to  pay  bill  of  exchange  against  goods,  property  does  not 

vest,  497. 
BRITISH  SHIPS— 

not  recognised  as  <*  ordinary  personal  chattels,**  t. 

do  not  pass  by  delivery  or  imrgain  and  sale^  I. 

possession  does  not  prove  title  to^  i. 

are  not  deemed,  unless  roistered,  and  sei  Tif»  *'  Registration^"  4. 

can  alone  be  registered,  9. 

cannot  be  recognised  as,  unless  registered,  S. 

owned  by  aliens,  10,  11, 
must  belong  to  owners  of  specified  description,  4. 
must  be  marked  with  load  lines,  21. 
enjoy  privileges  of  limitation  of  liability  when  re^gistered,  when,  5,  7,  88. 

CAPTURE— 

definition  o(  1^2. 

property,  so  seised,  vests  in  the  captor  at  Com.  Lav»  153* 

Admiralty  law  vested  the  property  seized  in  the  King,  153. 

captor  may  be  trespasser  ad  initio,  when,  153. 

may  be  assigned,  when,  153. 

from  what  period  it  dates,  "153. 

must  be  followed  by  legal  condemnarion  and  s«at«i0«^  4o  pcifect  tftle»  152, 153. 

by  pirates,  confers  no  lawfiil  title»  155. 

what  is  the  proper  tribunal  to  condemn  and  senttDCe^  153. 

court  of  belligerent  country  sitting  in  neutral  territory -i*  not*  153* 
good,  what  amounts  to,  153. 
when  ship  has  been  taken  possession  of  by  the  eatmy,  the  insurer  may  iwevsr  As  Cor 

a  total  loss,  1C4. 
sentence  of  condemnation  bars  the  owner  in  &TWir  of  vendee  or  roci4>tor,  154. 

this  rule  is  not  inflexible,  155. 
prize  to  be  brought  into  port  of  captor's  country  to  be  adjudicated  on,  154. 

why  this  rule  is  necessary,  156. 
Crown  may  order  release  of  prize  before  adjudication,  154, 
lawfiil,  by  whom  ordinarily  made,  155. 
droits  of  Admiralty,  as  r^ards  capture,  what  are,  15S9  1$^. 

goods  of  pirates  are,  155. 

other  persons^  found  on  pirates,  arenoti  155. 

derelicts  are,  if  not  claimed  by  owner  within  a  year  and  a  day»  tSS^  n.  6. 
what  length  of  possession  or  reduction  into  possession,  apart  from  sentence  in  case  of 

recapture,  vests  property  in  captor,  not  quite  settled,  155,  IS6,  n.  i, 
jurisdiction  of  Lord  High  Admiral — ^how  far  it  extend%  156. 

does  not  extend  to  trial  of  offences  committed  by  ioreigiiers  on  fordgn  ships,  156. 
in  what  case  neutral  ship,  captured  bv  one  and  recaplved  by  the  other  belligerent, 

pays  salvage  as  having  been  rescued,  157. 
treaty  of  Pans  affords  neutral  ship  protection  from,  157, 

subject  to  belligerents'  right  of  visitation  and  search,  157* 

in  what  cases  resistance  of  the  right  of  search  entails  condemnation,  157. 
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carnage  of  contraband  goods  is  breach  of,  157. 

if  ship  has  false  destination  as  well  as  contraband  on  board,  both  ship  and  cargo 
•  liable  to  condemnation,  157. 
effect  of,  in  suspending  contracts  of  affreightment,  157. 

as  to  power  01  foreign  courts  to  confer  good  title  by  order  of  sale,  judgment,  or 
decree,  Ij8. 
how  far  such  orders,  judgments,  or  decrees  are  valid  in  other  countries  where 
the  same  question  arises  directly  or  indirectly  before  any  other   tribunal 
158. 
questions  of  foreign  law,  rules  relating  to  same,  how  acted  on  by  English  courts, 

158. 
statutory  enactments  as  to  mode  of  ascertaining  foreign  law,  158. 

property  in  ships  acquired  by  registration  of  captured  ships,  when,  33,  2$ , 

absolves  charterer  from  pavment  of  freight,  when,  52$. 
if  ship  escapes  and  goods  delivered,  freight  due,  5^5* 
rules  of,  as  to  enemies'  goods,  &c^  529* 
CARGO— 

What  it  is-- 

the  entire  loading  of  a  ship,  329,  431 . 

full  and  complete,  determined  by  usage  of  port  of  loading,  329,  428. 

an  engagement  to  furnish  a,  is  an  engagement  to  fill  the  ship,  43 1 - 

of  other  lawfiil  merchandise,  what  is,  429. 

as  to  prohibited  merchandise,  429. 

where  part  not  shipped  is  burned,  329,  431. 

master  not  the  ageut  for,  except  for  specific  purposes,  529. 

as  for  its  protection  and  preservation,  529. 

unlivery  of,  in  cases  of  capture,  529. 

where  insufficient  and  ship  put  up  as  a  **  general  ship,"  509. 

person  who  charters  ship  ought  to  be  prepared  with,  435. 

obligation  of  charterer  to  load  a  fiill,  431. 

to  receive,  and  of  shipowner  to  load,  correlative,  428, 

431- 
ireighter  entitled  to  notice  that  ship  is  ready  for  homeward,  430. 
master  responsible  for  injuries  to,  225. 
mixture  of  goods  in,  532. 
delivery  of,  462.     See  Tit,  **  Delivery." 
CERTIFICATE  OF  BUILDER,  26. 

CERTIFICATE  OF  REGISTRY,  and/^  TU,  "Registration,"  27— 30. 
granted  by  registrar,  sets  forth  what,  27,  30. 
annexed  to  the  employment  of  the  ship,  28. 
cannot  be  pledged  or  detained,  29. 
provisional  grant,  when,  28. 
CESSER  OF  LIABILITY,  454,  455,  545—548— 

various  terms  of,  in  charter-parties,  considered,  454,  455. 
of,  in  bilb  of  1.,  545 — 548. 
CHARTER-PARTY— 

(ij  analysis  of,  335—465- 

J2)  contract  by,  334. 

(3)  conditions  precedent  in,  336,  and  see  Tits,  "Warranty,"**  Representation," 

!4)  express  terms  in,  403 — 465. 
5)  general  provisions  o/,  251 — 334« 
WhatuTs^ 

the  ordinaiy  instrument  of  demise  of  an  entire  ship  or  of  part;  352,  295. 
name  how  derived,  251. 
in  antique  times  usually  under  seal,  252. 
may  in  effect  be  made  orally,  255. 

is  a  bilateral  document  containing  reciprocal  promises,  254,  304. 
ordinarily  in  writing,  293, 

and  formal,  containing  prescribed  terms,  253,  267. 
usually  expresses  name  and  burthen  of  the  ship,  rate  of  freight,  the  ports  of 

loading  and  delivery,  &c.,  254. 
also  settles  the  bargain  as  to  the  nature,  extent  and  quality  of  the  cargo, 

.253* 
Ls  usually  signed  by  master  or  managing  owner  in  foreign  ports>  252, 
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is  signed  by  owner  in  home  port,  252. 
ordinarily  vests  in  the  charterer  the  right  to  the  possession  of  the  stowage  capa- 
city of  the  ship,  251. 
comprises  right  to  the  possession  of  the  whole  of  the  ship  not  required  for 

purposes  of  its  navigatiou,  251. 
should  be  on  board  the  ship  when  at  sea,  252. 
classification  of,  295. 

where  not  an  absolute  demise,  298. 
rules  to  ascertain  whether  ship  is  so  demised,  •jg^  et  seq, 
instances  of  absolute  demise  by,  296. 
if  by  deed,  cannot  be  varied  by  parol,  269. 
the  law  implies  certain  conditions  and  warranties  in  every  charter-party,  if  not 
expressed,  264. 
whether  certain  clauses  in,  arc  descriptions  or  warranties,  is  determined  by 

the  context,  262. 
if  the  promiser  warrants  the  possibility  of  an  act,  he  is  liable  even  if  it  be 

impossible,  262. 
if  he  does  not  warrant,  he  is  excused  by  impossibility,  262. 
any  stipulation  which  would  wholly  frustrate  the  contract,  if  broken  while 

the  contract  is  executory,  is  a  condition  precedent,  263. 
whether  the  stipulations  of,  are  dependent  or  independent  is  a  question 

of  intention,  264. 
when  they  amount  to  a  condition  or  warranty  is  to  be  gathered  from 

instrument,  when,  258,  264. 
breach  of  condition  entitles  the  promisee  to  rescind,  3^5,  336. 
whether  stipulation  is  a  condition,  is  to  be  gathered  from  the  entire  docu- 
ment, 258,  264. 
charterer  entitled  to  ship  agreed  on,  335. 
intention  the  chief  rule  of  construction,  265. 
Instances  of  conditions  precedent  or  warranties-^ 

that  ship  is  registered  A  i  at  Lloyd's,  or  100  A  I,  422. 
•  to  be  classed  A  i,  423. 
to  receive  cargo  in  all  May,  422. 
or  on  a  specified  day,  337. 
lyins  in  a  certain  dock,  422. 
British  built  or  British  ship,  335,  423. 
**  now  at  sea,"  423. 

Rangoon,  337. 
say  about  i,  100  tons,  337. 
**  expected  to  be  at  Alexandria  about  the  i6th  of  December," 

423- 
"staunch  and  strong,"  338. 
"seaworthy  (implied),"  425. 
will  load  a  full  and  complete  cargo,  631. 
depart,  351. 

"  leave  Amsterdam,"  428. 
sail  with  first  favourable  wind,  351. 
•<  forthwith,"  351. 
"at  once,"  351. 

"with  all  convenient  speed,"  351. 
"directly,"  351. 
"immediately,"  354,  356. 
shipowner  will  receive  the  cargo,  631, 
as  to  precise  name  of  ship,  423. 
Express  temts  in — 

'  Mt  is  this  day  agreed,  &c.,  422—424. 

that  the  said  ship,  being  tight,  staunch,  and  strong,  &c.,  424—427. 
shall  with  all  convenient  speed  proceed  on  first  fair  wind,  &a,  427 — 
430. 

(4)  or  as  near  thereto  as  she  may  safely  get,  431. 

(5)  and  there  load  a  fiiU  and  complete  cargo,  431—434. 

(6)  and  being  so  loaded,  shall  proceed,  &c,  434. 

(7)  and  there  deliver,  43S— 438- 

(8)  as  ordered,  or  always  afloat,  438—440. 

(9)  the  perils  and  dangers  of  the  seas  excepted,  441— 447, 
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CHARTER-PARTY— C^<^«««^^;. 

f  lo)  the  master  to  sign  bills  of  lading,  447 — 449. 

(11)  the  freight  to  be  pfaid,  on  unloading  and  right  d^Vbnrf,  4$a 

(12)  "the  lay  days,"  demurrage,  &c.,  451 — 453. 

(13)  cesser  of  liability,  454,  455. 

(14)  penalty  for  non-performance,  456,  457. 

(15)  signature,  457— 459- 
erasures  or  interlineations  in,  268. 
written  and  printed  words  in,  268. 

Dissflution  of-" 

by  consent  of  contracting  parties,  469. 

any  breach  of  a  condition  precedent  while  it  is  fiiUl  «xee«toryy  263. 

circumstances  or  matter  extrinsic,  469* 

performance  being  unlawful,  381,  462,  469. 

war  between  countries  of  loading  and  destination  before  loading,  469. 

same  rule  by  French  ordinance  if  ship  loaded,  469. 

otherwise  if  loading  country  only  at  war,  469. 

ship  being  disabled  by  peril  of  the  sea,  443,  461* 

inability  of  charterer  to  load,  462. 

acceptance  of  his  refusal  by  master,  462. 

Inpse  of  reasonable  time  after  suspension  by  '*  vk  ttMJor,**  460. 

by  hindrance  by  an  excepted  peril,  as  a  "  restraint  of  piioccs,"  461,  462. 

as  by  an  effective  blockade,  383,  462,  and  sa  Tit,  "  BiockMde** 

but  not  by  every  species  of  blockade,  or  under  all  circamstaaces,  379,  462. 

or  capture  of  ship,  153,  154,  530,  and  see  Tit,  •*  Cmptmrt,** 

rescission  of  contnict  of  charter-party,  460. 

charterer  naming  a  closed  port  to  deliver,  463. 

refusing  a  substantial  compliance,  literal  compliaaee  being  impossible^  463. 

by  altering  the  destination  of  the  ship,  403. 
or  by  a  hostile  blockade  of  the  port  of  departure,  379,  461. 
or  loading  of  cargo  being  prohibited  by  country  of  charterer^  460^  461 
where  contract  is  to  deliver  at  blockaded  port,  462. 
but  not  of  prohibited  goods  at  foreign  port,  46s. 
where  cargo  cannot  be  delivered  by  deuuilt  of  master,  462. 

or  from  inherent  defects  in,  462,  516. 

or  is  destroyed  by  an  excepted  peril,  443, 

516. 
or  does  not  exist  in  specie  462,  516. 
a  mutual  calamity  happening  without  de&ult,  443. 
contract  becoming  or  being  wholly  illegal,  443. 
inability  of  ship  to  load  after  lapse  of  reasonable  time,  443. 
an  entire  failure  of  consideration  before  performance,  464* 
fraud,  463. 

surreptitious  dealing,  464. 

contract  becoming  impossible  as  to  both  parties,  4S4. 
consent  of  either  party  obtained  by  menaces,  duress,  fraud,  &€.,  464. 
alteration  in  a  material  part  of  the  charter-party,  269,  458. 
a  reasonable  and  well-founded  apprehension  of  blockade  if    contract 
executory,  382. 
Not  dissolved  wfum — 

war  breaks  out  between  loading  country  and  country  other  than  that  of  the  port 
of  delivery,  461. 
Am.  law  not  decisive  on  point,  461. 
loading  is  prohibited  by  foreign  government  only,  461. 
there  is  a  prohibition  of  intercourse  with  loading  port  hf  reason  of  disease, 

461. 
by  an  embargo,  380,  461 ;  otherwise  by  blockade  effiBOtive,  461. 
but  by  Am.  law  blockade  only  a  suspension,  461 . 
where  there  is  no  exception  of  '*  restraint  of  princes,"  461. 
or  contract  is  in  part  executed,  461. 
where  a  substantial  and  legal  fulfilment  is  possiUe,  463. 
How  interpreted'- 

according  to  their  intention,  257,  265. 
rules  in  reference  to,  257 — 334. 
by  custom  or  usage  of  port  (see  Tit,  **  Custpm  «r  Usage  **),  «$9,  469,  27a 
to  explain  ambigaoos  or  technical  terms,  258,  359,  ooi,  071,  377,  28l# 
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as  in  reference  to  discount  at  Liverpool,  274. 
a  custom  to  demand  half-freight  in  £.  In.  trade,  272. 
where  inoperative  and  not  allowed,  274  rf  sej, 
in  reference  to  ship's  tonnage,  424. 
or  contained  in  terms  of  demise,  209  ef  ssq, 
as  to  measurement  of,  424. 
Instances  of  ambiguous  phrases  in  : — 

"the  exclusive  use  of  the  ship  outwards,"  271. 
"the  exclusive  privilege  of  the  cabin,"  271. 
"  in  time  to  deliver,"  272. 
^'working  "  or  **  running  **  days,  450. 

"  with  all  despatch  according  to  the  custom  of  the  port/'  272. 
"forthwith,'*  369. 

"  usual  and  customary  time  to  unload."  272. 
"in  the  usual  and  customary  manner,    430. 
"full  cargo,"  273,  284. 
**caigo,"272,  337,424. 
"  in  regular  turns  of  loading,"  272. 
"in  reasonable  time  when  required,"  432. 
"at  and  from,"  272. 
"  at  a  port,"  428. 
"  first  class  port,"  429. 
"  at  and  from  a  port,"  429. 
"  port,"  what  constitutes  a,  355,  428. 
**  safe  port,"  what  constitutes  a,  369. 
"safe  and  convenient,"  355,  369. 
"  expected  to  arrive,"  272. 
"shipped,"  272. 
"about,"  272. 

"say  about,"  as  applied  to  cargo,  337,  424. 
Rules  Jcr  interpreting : — 

that  entire  document  must  be  considered,  257,  258. 
intent  to  be  given  to  every  part,  257,  258. 
that  it  must  receive  legal  interpretation,  258. 
be  supported  and  not  defeated,  258  et  seq, 
ChttrUret^s  Hattlity  on, 

cannot  name  a  closed  port  for  delivering  without  breach,  461. 
refusal  to  load,  if  accepted,  rescinds  charter-party,  462; 
no  rescission  till  expiration  of  lay  days,  if  not  accepted,  462. 
by  altering  port  of  destination  contract  of  charter-party  rescinded,  462. 
master  not  bound  to  obey  if  an  unsafe  port  named,  461. 
may  exclude  liability  for  demurrage  and  dead  freight  when,  453. 
or  for  fraud,  462. 
Liability  of  charterer  to  cease  on, 

may  be  expressly  stipulated  for,  454. 

whether  lien  of  master  bargained  for  or  not,  454. 

time  usually  named  for  conclusion  of  loading,  454. 

stipulation  may  include  future  as  well  as  past  liabilities,  454. 

fluctuation  of  opinions  of  courts  on  this  point,  454. 

may  include  damage  for  short  loading,  454. 

detenjtion  before  loading,  as  well  as  demurrage,  and  see  Tit,  "  Demurrage/* 

•      454- 
instances  of  cesser  clauses  in  charter-parties  and  bills  of  lading,  453,  545. 
Signature  of 

persons  who  €\^^  primA  facie  the  principal  contracting  parties,  456. 
if  without  qualification,  456. 

if  for  a  foreign  principal,  presumption  strengthened,  456. 

but  this  presumption  may  be  rebutted,  456. 

as  by  a  signature  by  a  broker  as  broker,  456. 

the  agent  signing,  if  the  principal  in  &ct,  may  be  made  liable,  457. 

if  agent  signs  without  authority  as  if  he  had,  liable  for,  458. 

even  if  btmAfide^  if  it  deceives  and  is  acted  on,  458. 

if  agent  sign  for  undisclosed  principal,  liable  as  principal,  457. 

contractee  has  double  remedy,  457. 

if  he  do  not  exclusively  trust  either,  457. 
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COASTING  VESSELS,  load  lines  of,  21  el  sea, 
COBLE. 

included  in  term  ship  in  M.  S.  Act,  176. 
but  not  a  Thames  lighter,  83. 
COMMON  CARRIER. 

Who  is  a,  69,  372. 

shipowner  is,  when,  69,  73,  et  seq.,  353. 

he  carries  within  the  realm  indifferently  for  all,  73,  78,  372. 
and  when  carrying  beyond  the  realm,  for  accidents,  casualties 

or  robberies  happening  within,  79,  373. 
liability  arises  from  hire  and  reward,  73,  79. 
he  is  a  person  whose  regular  emplojrment  it  is  to  carry  goods,  74. 
for  all  who  choose  to  employ  him,  73,  78. 
must  exercise  his  employment  as  a  public  emplo3rment,  73,  78. 
as  a  business,  not  as  a  casual  occupation,  73,  78. 
he  carries  for  **  all  in  common,''  73. 

Mr.  Parsons  of  opinion  that  he  must  carry  to  and  from  fixed  termini,  72. 
but  this  view  is  not  sustained  either  by  Eng.  or  Am.  law,  73. 
fixed  termini  form  an  element  of  consideration,  73. 
a  person  who  carries  for  hire  to  fixed  termini  not  necessarily,  76. 
a  general  ship  is  sometimes  considered  a,  72. 
but  it  is  not  so  considered  by  Lord  Tenterden,  76. 
is  not  necessarily  a  common  carrier,  328,  n.  2. 
authorities  for  this  position  considered,  77  et  seq.^  338. 
liability  greater  than  by  the  civil  or  Admiralty  law,  76. 
if  robbed  by  a  hundred  men,  not  excused,  70, 
Duties  oj — 

to  safely  deliver  weights  of  merchandise  received,  353. 

same  number  of  articles,  353. 

and  same  weights  of  merdiandise,  353. 

to  take  reasonable  care  of  eoods,  351. 

transport  and  deliver  with  reasonable  care  and  diligence,  351. 
to  carry  in  the  usual  manner,  and  not  circuitonsly,  351. 

obey  the  directions  of  the  shipper  or  owner  of  the  goods,  352. 
to  deliver  within  reasonable  time  to  proper  consignee,  352. 

or  lawful  holder  of  bill  of  lading,  352. 
to  give  notice  to  consignee  within  reasonable  time  of  readiness  to  deliver, 

352. 
to  carry  all  proper  goods  delivered  to  him,  352. 
if  of  the  kind  he  is  accustomed  to  carry,  352. 
if  vehicle  full,  is  excused,  352. 
must  carry  without  negligence  or  delay, 
may  demand  an  increased  rate  for  valuables,  371. 
may  limit  his  liability  by  express  contract,  371,  372. 
but  is  still  liable  for  gross  n^ligence,  371,  373. 
Liability  of— 
at  common  law  is  an  insurer,  79,  372. 

liable  for  safe  carriage  and  delivery  in  all  events,  the  act  of  God  and  King's 
enemies  excepted,  72,  and  see  Tits.**  Act  of  God"  and  "King's 
enemies,"  373. 
for  thefts  and  robberies  where  not  negligent,  373. 
even  when  robbed  by  irresistible  force,  78,  373. 
maritime  is  liable  for  robberies  with  force,  if  not  negligent,  373, 
was  not  always  so  liable,  373. 

is  liable  for  delivery  of  weight  of  merchandise  or  number  of  articles 
received,  353. 
but  is  excused — 

if  loss  accrue  by  proper  vice  of  thing  shipped,  373. 

or  by  default  or  negligence  of  the  shipper,  373. 
or  by  express  contract,  373. 

by  act  of  God  or  King's  enemies,  79,  374,  445  et  seq, 
if  contract  becomes  illegal,  353,  n.  6. 

as  an  insurer,  limited  to  persons  who  carry  indifferently  witbia  the  realm 
for  hire,  79. 
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COMMON  CARKlEK^fcoHftnuedJ. 

cannot  get  rid  of  his  liability  wholly  by  special  terms,  97, 
liabilities  of,  implied  by  law,  79. 

,,        have  been  extended  to  carriers  beyond  the  realm,  79. 
,,        to  carriers  by  water  within,  to  carry  beyond,  79. 
„        spring  from  the  hire  and  reward,  79. 
is  an  insurer  when  carrying  goods  for  hire,  except  as  to  **  act  of  God   and 

King's  enemies,"  79,  372,  441. 
but  is  not  liable  for  **  inherent  defects"  in  the  goods  carried,  445. 
nor  for  ordinary  wear  and  tear  of  carriage,  374. 
losses  by  evaporation,  fermentation,  or  decay,  374,  514,  r/ 

si^.y  532. 
proper  vice  or  peculiar  susceptibilities  of  living  things,  374. 
he  must  receive  all  goods  offered,  if  he  has  convenience  to  carry  them,  441. 
and  consignee  will  pay  for  them,  441. 
Is  not  little — 

for  sudden  death  of  living  things,  373. 

nor  for  ravages  of  disease  if  not  n^Ugent,  373. 

losses  attributable  to  defects  in  Uiings  carried,  373. 
or  ordinary  wear  and  tear,  373. 

nor  for  such  perils  of  the  sea  as  are  acts  of  God,  373,  $ii<i  seq. 
Rights  of, 

may  demand  payment  of  freight  in  advance,  352. 

if  not  then  demanded,  cannot  demand  again  until  delivery,  352. 

is  entitled  to  reasonable  compensation,  no  more,  352. 

and  may  exonerate  himself  from  liability  for  casualties  by  express  agree* 

ment,  373. 
and  for  negligence,  when,  352,  n.  11,  353. 
CONDITIONS  PRECEDENT,  and  see  Tits.  "Warranty"  and  "Charter-party." 

certificate  of  surveyor  is,  when,  140. 
approval  as  to  work,  140,  n.  9. 
CONSIGNEE— 

primarily  liable  for  freight  on  b.  of  1.,  usually  by  express  contra  ct,  534. 
may  sue  on  b.  of  1.  for  breach  of  contract  of  carriage,  328. 
when  goods  constructively  delivered  to,  lien  lost,  535. 
rendered  liable  for  defaults  of  co-consignees  by  incorp.  of  b.  of  L,  540. 
CONSIGNOR— 

where  no  express  contract,  consignor  primarily  liable  for  freight,  534. 
may  be  bound  by  carrier's  notice  of  general  lien,  but  not  consignee,  535. 
shipments  on  account  and  risk  of  consignee,  497. 
CONTRABAND— 

goods  ought  not  to  be  shipped,  523. 
CONTRACT— 

by  charter-party,  jaf  Tit.  "Charter-party,"  335—465. 
for  freight  an  entire  contract,  533. 
how  dissolved  by  capture,  529. 

substituted,  and  see  pro  rata  freight.  Tit.  "  Freight,"  525. 
CONVOY— 

warranty  to  sail  with,  408,  427,  and  see  Tit,  **  Wananty.*' 
master  bound  to  place  himself  under  control  of,  when,  416. 
CUSTOM  OR  USAGE— 

in  interpreting  charter-party,  259,  269,  270,  276,  287. 

how  far  admissible  to  explain  technical  terms,  259  etseq.^  277. 

often  adds  terms  to  contracts,  272,  277, 279, 

of  wharfinger  for  general  balance,  535. 

as  to  delivery  of  goods  at  Ohio,  540. 

of  Chicago,  540. 

Victoria  Docks,  546. 

Port  of  London,  546. 

of  Labrador,  &a,  287,  and  see  Tit,  "  Ports,  Usage  of." 

as  to  delivery  generally,  540  et  seq.y  and  see  Tit,  "  Delivery." 

DAMAGES— 

consignee  not  liable  for,  where  not  negligent,  when,  540. 
measure  of,  where  ship  is  delayed  for  repair  after  collision  541. 
if  under  charter,  or  otherwise,  541. 
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TyMUhGKS'-fccmHrtwd), 

in  ascertaining,  days  not  divisible  in  tlie  interests  of  each  shipper^ 

when,  $40. 
ibr  detention  and  short  deliverj,  set  Tits,  "  Demurrage  "  and 
'« Dead  Freight," 
DAY— What  is  a,  538,  539. 

the  word  **  days,"  if  ambigaoos,  may  be  explained. by  usage  to  mean  work- 
ing or  running  days,  450. 
"  working,"  in  demurrage,  exclude  Sundays  and  holidays  by  usage  in  river 

Thames,  400. 
*'  running  "  include  Sundays  and  holidays,  450. 
days  and  running  days  the  same,  400. 

lay,  commence  firom  ship's  arrival  at  usual  place  of  discharge,  400,  538. 
lay-days  usually  commence  from  arrival  of  ship  in  dock,  400,  538. 
demurrage,  additional  period  beyond  lay-days  during  which  vessel  may 

remain  by  agreement,  400,  453. 
does  not  include  wet  days,  when,  538. 
sometimes  day  of  24  hours,  539. 
not  divisible  between  shippers  when,  540. 
fraction  of,  counted  as  a  day,  when,  539. 
*«DEAD  FREIGHT." 

a  well-understood  colloquialism,  53,  317. 

is  the  money-payment  due  for  vacant  space  or  short  loading^  53,  317. 
may  be  either  a  liquidated  or  unliquidated  sum,  53,  317,  54a 
formerly  did  not  include  unliquidated  damages,  53,  317,  540. 
instances  of  terms  in  reference  to,  53,  317,  318  ^/  sef, 
not  necessarily  a  defined  or  ascertained  sum,  318. 
lien  for  dead  freight  by  express  stipulation,  when,  319. 
consignee,  when  liaUe  for,  539. 
DECK  CARGO— 

Sge  7tt^  **  General  Average,"  jettison  of,  99,  loi. 
DELIVERY— 

to  vendee's  ship  not  necessarily  a  final,  when,  509. 
In  contract  for  carriage  0/ goods — 
the  promise  to  deliver  involves  obligation  of  delivery  in  fact,  unless  prevented  by 
consignee,  390,  391,  396. 
carrier  must  deliver,  or  be  ready  to  deliver,  519,  535,  563. 
is  in  the  nature  of  a  warranty,  442. 

shipowner  not  bound  to  deliver  more  than  he  actually  receives,  333,  393. 
nor  at  place  short  of  destination  unless  indemnified,  525,  533. 
nor  when  he  will  not  be  paid,  534. 
no  complete  delivery  till  goods  are  placed  within  control  of  person  who  is 

to  receive  them,  390,  392,  $21,  522. 
what  is  a  good,  a  question  of  intention  and  fact,  391. 
not  good  without  opportunity  to  inspect,  390,  392,  521. 

nor  unless  consignee  has  reasonable  time  and  opportunity  to  take 
possession,  251  etseq, 
depends  on  custom  or  usage  of  particular  port  or  place,  and  see  Tit,  "Port," 

392,  393. 
may  extend  to  protection  and  care  in  warehouse  until  delivery,  394. 
and  from  fire  if  carrier  not  an  involuntary  bailee,  394. 
by  custom  of  river  lliames  includes  loading  in  lifters,  393. 
but  when  loaded  in,  carrier's  liability  ends,  393. 
delivery  at  a  wharf  good  as  to  a  foreign  ship,  393. 
package  by  package,  exonerates  ship  after  delivery  on  wharf,  when,  521  et 

•f'^M  532>  545» 
but  not  if  shipowner  maintains  control  by  delivery  clerk,  393,  532. 
must  be  of  entire  quantity  shipped,  393. 
maritime  carrier  bound  to  give  notice  of  arrival  of  goods,  jA/faftfr(f  if  custom  otherwise, 

393- 

ilivery  under  contract  of  carriage  and  to  itrmmsXttransitus  not  the  same,  and 

see  Tit.  "Stoppage  in  trantiiUy*  392. 

thus  iransitus  sometimes  ends  at  beginning  of  voyage,  390,  391,  566. 

must  be  a  final  delivery  to  terminate  iransitus^  392,  555. 

and  not  conditional,  or  subject  to  a  condition,  ^56. 

or  into  a  warehouse  which  is  &ot  the  ultimate  destination,  556. 


39 
deliv 


Digitized  by  VjOOQ IC 


INDEX.  615 

but  delivery  to  agent  of  vendee,  if  he  accepts  it,  suflficient,  when,  391,  558, 

561. 
where  eonslgnee  holds  b.  of  1.  and  goods  are  f.o.b.,  392,  556,  557. 


where  deliverv  is  final,  391,  555  ^  seq, 
(enn  "  to  be  delivered  to  **  vests  p 


(  property  as  well  as  control,  when,  532. 
package  by  package,  exonerates  ship  after  delivery  on  wharf,  532. 
unless  shipowner  claims  control,  532. 
Whin  goods  are  intermixed-^ 

fraudulently  or  wilfully,  532. 
or  accidentally,  and  cannot  be  severed,  532. 
or  have  been  wholly  lost  by  leakage,  514  et  seq, 
or  partially,  516,  532. 
Constrmiivey  when — 

by  usage  of  port  or  place,  519,  520,  546,  547. 
to  ship  when  ^oods  are  placed  on  wharf,  507. 
part  of  cargo  is  delivered  for  all,  521,  563. 
goods  are  sampled,  437,  521. 
cons^ee's  agent  or  packer  receives, 

uses  warehouse  of  carrier  as  his  own,  395,  397,  561. 
physical  delivery  is  impossible,  446,  516,  522. 
the  readiness  to  deliver  is  an  equivalent,  519,  535,  546. 
not  necessary  or  excused,  522,  535. 

partial  delivery  establishes  intention  to  wholly  deliver,  437,  521,  535. 
delivery  order  is  acted  on  by  warehouseman,  395,  397. 
or  warehouseman  acknowledges  title  of  vendee,  396,  561. 
as  by  assent  of  London  Dock  Company,  396.   . 

or  by  acceptance  of  warehouse  rent  from  vendee,  396,  561. 
transfer  in  books  of  warehouseman  evidence,  but  not  conclusive 

396. 

not  if  procured  or  based  on  fraud,  395,  397. 
vendor  attorns  to  vendee  or  sub-vendee,  561. 
vendee  has  by  overt  act  taken  possession,  561. 
Excused^  whm, 

by  act  of  God  and  the  King's  enemies,  see    Tits,  "Act  of  God"  and 
''King's  Enemies." 
capture  of  ship  renders  it  impossible,  303. 

on  homeward  voyage  upon  an  entire  contract,  303. 
a  well-founded  apprehension  of  capture  suspends,  446. 
effect  of  capture  of  enemies'  goods  in  neutral  ship,  &c.,  529,  530. 
ship  has  sustained  irreparable  injury,  443. 

cannot  be  repaired  with  prudence,  443. 
when  impossible  by  "  act  of  God,"  353. 

inherent  defects  of  goods  carried,  354. 

negligence  of  shipper,  354. 

spontaneous    combustion    of  goods    without    n^ligence, 

354,  S15.  .       , 

disease  and  proper  vice  of  livmg  things,  354. 
force  majeure  before  loading,  33a 
dissolution  of  the  cpntract,  330. 
but  not  by  ordinance  of  foreign  State,  353. 
illegal  by  ordinance  of  native  State,  353. 
ship's  inability  to  sail,  330. 
capture  before  commencement  of  voyage,  330. 
of  delivery,  330. 

by  reason  of  capture  by  pirates,  524. 
goods  lost  by  wreck  or  capture,  ^24. 

do  not  arrive  in  specie,  516,  525. 
when  bailor  hat  by  fraud  obtamed  goods,  and  carrier  delivers  to  bailee,  $07. 
delivery  to  true  owner  a  justification,  57. 

where  the  daimant  has  not  the  order  of  the  shipper  or  the  b.  of  I., 
507. 

or  bills  of  lading  have  been  fraudulently  obtained,  509. 
DELIVERY  ORDER- 

tfamfor  ol^  not  eqnhralcnt  to  that  of  b.  of  1.  formerly,  536. 
will  in  certain  cases  pass  property  in  goods,  536. 
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DEMURRAGE— 
fV^  it  is. 

has  an  agreed  legal  meaning,  viz. ,  the  liquidated  payment  ibr  the  additional 
period   during  which  the  vessel  may  remain  at  the  disposition 
of  the  charterer,  400,  537. 
by  common  understanding  includes  any  further  days,  400. 
but  is  limited  to  the  sum  so  payable,  as  distinguished  firom  claims  for 

damages  for  detention  at  the  port  of  loading,  401,  402. 
but  term  is  sometimes  improperly  used,  to  include  this  detention,  453. 
is  distinguished  from  freight  proper,  how,  537. 
compensation  for  unprofitably  detaining  ship  as  above,  537. 
or  for  detaining  ship  beyond  the  lay-days  at  an  agreed  rate,  399b 
agreed  rate  of,  not  necessary  measure  of  damage,  399. 
no  lien  exists  for,  at  common  law,  or  without  express  words,  450. 
days  constitute,  in  conjunction  with  the  lay-days,  a  contract  not  to  detain 

the  ship  beyond,  399,  538,  549. 
if  master  has  waited  these  agreed  days,  he  may  in  a  reasonable  time  on- 
load, if  consignee  or  shipper  will  not  receive,  549. 
no  liability  for,  transferred  to  consignee,  except  upon  express  term;,  452. 
Wfun  it  begins  to  run, 

from  arrival  of  ship  in  dock,  or  at  the  dock,  400,  536. 
or  the  usual  place  of  discharge,  368,  400. 
not  necessarily  at  any  particular  wharf,  538. 
unless  expressly  a^eed,  368. 
or  custom  of  port  mcludes  particular  dock,  368. 
if  precise  wharf  or  place  named,  master  must  proceed  there,  363. 
and  is  not  excused  by  any  temporary  hindrance,  367. 
How  calculated— hy  days,  working  da3rs,  by  usage  of  Thames  understood,  400. 
day  of  24  hours  understood,  when,  400. 
fractions  of  day  counted  as  days,  and  see  Tit,  *'  Days,"  538,  539. 
Charterer  or  consignee  liable  for^  when — 

specific  time  for  has  been  agreed,  or  is  ascertained  and  limited,  389,  400. 

and  is  bound  in  all  events  to  pay,  401,  453. 

is  in  the  nature  of  an  insurance  or  warranty,  400. 

as  he  is  liable  for  detention  arising  from  his  faults  and  omissions,  400,  40a. 

and  accepts  risk  of  all  ordinary  vicissitudes,  400,  402, 452. 

as  for  crowded  state  of  the  docks^  400. 

the  state  of  the  weather,  400. 
delay  by  ice,  453. 
frost,  453. 
quarantine,  453. 
tempest,  453» 

any  casualty,  cause  or  accident,  400. 
wherever  detention  unreasonable,  consignee  liable,  402. 
even  where  no  ex{>ress  bar^in  in  reference  thereto,  402, 
and  charter  and  bill  of  lading  are  silent,  402. 
except  where  shipowner  himself  in  default,  401,  453. 
as  for  delay  in  obtaining  clearance  papers,  401. 

caused  by  imsea worthiness  of  ship,  401. 
even  where  extraordinary  circumstances  arise  by  Eng.  law,  366,  453. 
as  inability  to  procure  a  cargo  wherewith  to  load,  366,  389,  400. 
but  not  so  strict  a  rule  in  Am.  law,  402. 
apparent  hardship  no  mitigation,  452. 
Where  fto  specific  time  agreed — 

a  discharge  in  customary  manner,  or  according  to  the   custom  of  the    |>crt, 
having  reference  to  all  the  circumstances,  is  sufficient,  402,  453,  54a 
thus  charterer  is  not  liable  for  delay  in  unloading  by  elevator,  402,  539. 
nor  obedience  to  orders  from  harbour-master,  54a 
nor  for  a  crowded  state  of  the  docks,  402. 
^  nor  for  default  in  the  nature  of  a  common  disability,  389,  453. 

as  where  neither  party  can  perform  by  reason  of  w  nuifar,  389, 

401,  402. 
as  a  detention  by  or  through  a  destructive  fire,  402. 
where  no  express  contract,  a  reasonable  time  implied,  399,  452,  537, 
by  law  maritime  a  lien  exbts  for,  as  on  an  implied  liability  for  in  Am.  9  452. 
Where  liable  as  for  default — 

where  an  express  term  agreed,  charterer  only  to  be  liable  "  for  default.** 
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DEMURRAGE  --(conHnued). 

detention  by  quarantine  is  excluded,  402. 
onus  is  thrown  on  shipowner  of  proving  charterer's  default,  402. 
Is  excused  when — 

port  of  delivery  is  in  hostile  occupation,  400,  453. 

or  blockaded,  452. 

by  a  reasonable  fear  of  capture  in  time  of  war,  541. 

detention  by  embargo,  capture  or  blockade  does  not  in  Am.  make  charterer 

liable,  453. 
the  orders  of  charterer's   own  government  not  necessarily  an  excuse  in 

England, 
detention  occurs  after  ship  loaded,  453. 
not  excused  by  not  receiving  notice  of  arrival  of  ship,  453. 
the  master  refuses  to  deliver,  453. 
by  special  terms  of  exoneration,  453,  454,  455,  545  et  seq^ 
as  by  cesser  of  liability  term,  545  ei  seq, 

when  consignee  a  bare  consignee  with  no  interest  in  the  goods,  546. 
or  direction  to  pay  is  not  a  valid  assignment,  545. 
Express  terms  in  reference  to — 

"loading  and  discharging  as  fast  as  the  steamer  can  work,  but  a  minimum 

of  7  days  to  be  allowed  merchants,"  539. 
'*  the  usual  and  customary  time,**  538. 
"  at  a  good  and  safe  whar^"  541. 

"  at  the  usual  place  of  discharge  according  to  the  custom  of  the  port,"  368. 
*•  the  charterer  to  be  liable  only  in  case  of  default,"  538. 
DEVIATION— 

implied  obligation  that  there  shall  be  no  deviation  in  contracts  of  aflfreight- 
ment,  365. 
each  party  contracts  that  he  shall  use  reasonable  diligence,  365. 
master  may  be  justified  in,  when,  225. 

EMBARGO. 
What  U  is. 

a  proclamation  or  order  of  State  issued  in  time  of  war,  or  threatened 

hostilities  prohibiting  the  departure  of  ship  or  goods,  379. 
a  frequent  cause  of  maritime  detention,  379. 
strictly  legal,  379. 
a  legal  interruption  of  the  contract  of  affreightment,  but  not  a  dissolution  of, 
38a 
is  a  temporary  and  precautionary  measure,  461. 
contract  cannot  be  enforced  by  owner  of  foreign  ship  if  placed  under 

embargo  by  sovereign  of  charterer,  381. 
if  the  delay  in  this  case  is  likely  to  be  so  unreasonable  as  to  defeat  the 

contract,  the  charterer  may  dissolve  it,  381. 
different  rules  where  contract  wholly  executory  or  in  part  executed,  381. 
where  cargo  not  loaded  and  commerce  prohibited  between  country  of  cargo 

or  ship  and  its  destination,  contract  dissolved,  381. 
where  cargo  in  part  loaded,  apprehension  of  embargo,  even  well  founded, 

does  not  dissolve,  382. 
embargo  **  until  the  further  order  in  Council*'  a  suspension  of  contract, 
380. 
EMBEZZLEMENT  by  crew,  shipowner  answerable  for,  531. 

master's  aUe  of  ship  or  goods,  528,  and  see  Tit,  **  Master  as  Agent." 

FALSE  REPRESENTATIONS,  see  Tits,  "  Warranty,"  «*  Representation,"  127,  408, 

^z^etseq, 
FIRE. 

preventing  delivery,  happening  on  wharf,  522. 

exception  of  **  owner  assumes  all  risk  of,"  540. 
FOREIGN  SHIPS, 

registration  of,  23  ;  and  see  Tit.  **  British  Ships.** 


F.O.B. 


40 


alternative  with  "  to  arrive,"  506. 

is  an  undertaking  of  delivery  to  ship,  free  firom  all  antecedent  expenses, 
506. 
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F.  O.  'B,'^( continued). 

involves  that  goods  afie  «hi|>^  |j«e  ^ajm  «U  H^ttif^wt  chaiges   and 

expoises,  362, 
free  from  vendor's  lien  by  usage,  when,  362. 
is  not  an  engagement  that  paiticalaff  paicel  is  ihippfiji  (p^ 
under  clean  b.  of  1.,  what  is,  302,  500. 
FRAUD— 
IVkatiiis. 

includes  breaches  of  l^al  and  equitable  duty,  139. 
makes  contract  yoidabte,  when,  i^. 
when  silence  constitutes,  129. 
has  same  effect  as  breach  of  warranty,  12S, 
will  not  always  give  vendee  right  to  rescind  a€OOitca«t«  139U 
may  exist  wiUiout  corrupt  motive  or  dishonesly.  13a 
agent  must  be  acting  within  scope  of  impUod  «athm^  to  tnnd  principal 
by,  131. 
\nl\  not  bind  principal  if  knovm  or  believed  by  the  pcnon  with  whom 
the  agent  is  dealing  to  be  a  fraud  on  the  principal,  131 
purchase  to  be  a  fraud  on  the  principal,  J31, 

knowledge  of  £cLlsehood  of  statement  not  necessary  to  coostttmte,  131. 
scicntia^  utrinque par^  pares  contra)unUs  facU^  when  appUed  to,  13a 
FREIGHT. 

is  incidental  to  ownership,  and  passes  with  the  ship,  535. 
due  for  goods  jettisoned  by  sea  laws,  525. 

sold  for  ship's  necessities  by  Fcench  Umt^  ^25. 
not  for  goods  captured,  525. 

or  seized  bv  pirates,  525. 
master  may  waive  his  right  to  demand  freight,  if  h«  ^eate^  533. 
where  reasonable  freight  only  allowed,  529, 
may  be  claimed  by  mortgagee  in  possession,  534, 
**  on  delivery,"  "after  delivery,"  &c.,  533. 
payment  of,  and  delivery  of  goods  usually  concurrent  acts,  533. 
What  it  is.    Derived  from /racAt,  537. 

a  compensation  for  the  transport  of  goods  in  ships  by  sea  in  gnn  «r  ^UtaO, 

537' 
a  payment  for  goods  caniod  And  deiiveoed,  or  lyadly  to  be  delivered,  303, 

322,  432,  519,  525. 
money  compensation  for  the  carnage  of  goods,  express  or  implied,  303. 
wider  signihcation  of  the  term  in  reference  to  insurance,  3^3. 
is  a  term  used  in  Am.  to  designate  the  goods  carried,  303,  n. 
inseparably  appurtenant  to  ownerriiip  and  possession  of  diip,  181. 
is  due  ancl  payable  to  owner  of  ship  as  owner,  519. 
when  earned,  but  not  until  wholly  earned,  432. 
to  charterer  when  owner /av  kae  vice^  432. 
to  mortgagee  when  in  possession,  327,  535. 
passes  with  and  is  incident  to  property  in  ship,  and  pomwion  diereof,  181, 

327, 535-  ,     , 

as  to  underwriters  upon  an  abandonment,  337. 
as  upon  an  entire  contract,  302,  432,  533. 
is  in  contemplation  of  law  an  entire  contract,  302,  303. 
is  divisible  only  by  express  contract,  303. 
lump  freight,  so  called,  due  whether  ship  loaded  or  noC^  and  if  part  ot 

cargo  lost,  324,  432. 
same  when  payment  by  ton,  324,  432. 
not  measured  by  tonnage  burthen  of  ship,  324,  432. 
if  by  otsk  or  bale  on  quantity  shipped,  carried,  and  ddimcad,  3t|,  f  |4. 
on  skins  by  the  pound,  due  on  outside  skins,  325,  534. 
springs  into  existence  from  delivery  on  board,  432. 
Rules  for  payment  ofy  305,  314. 

where  quantity  delivered  differs  from  quantity  refieived*  AO  precise  mle, 

323>  512- 
ordinary  rule  that  freight  is  pakL  on  quantity  shipped  arrofding  to  b.  of  1.,  32r 

512. 
shipowner  not  bound  to  deliver  more  than  he  actually  receiMii  323^  512. 
if  goods  expand  or  increase  on  voyage,  same  rule,  323,  512. 
where  quantity  has  decreased,  324,  $12  etseq 
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whec^  chipper  lus  um  option  of  vtiioas  Idnds  of  fQO<l%  calculated  by  an 
average,  324,  325. 
where  no  rate  of  freight  agreed,  596. 
or  charter-party  and  b.  of  1.  do  not  agree,  525. 
or  ship  cannot  be  foUy  loaded,  323  ;  and  su  TU.  **  Dead  Freight," 

318,  326. 
"  on  quantity  shipped,  as  ]>er  invc»ce, '  312. 
**  according  to  net  weight  delivered,*'  436,  534. 
**  freight  to  be  paid  by  the  shippers,"  534. 
**  for  ship  lost  or  not  lost,'*  534. 

goods  sent  in  a  general  ship  by  agreement  or  usagei  324. 
outward  and  homeward  voyage  on,  304,  330,  432. 
goods  are  received  not  in  go^  concUtion,  SUf  512. 
upon  an  average  of  enumerated  artides,  429. 
but  otherwise  where  different  kinds  of  goods  specified,  430. 
ship  neither  earns  nor  commences  to  earn  freight,  none  due,  432. 
is  detained,  see  Ti/.  "  Demurrage,"  326, 
fVhm  to  he  paid-- 

on  arrival  at  port  of  destination,  331. 

same  rule  in  America,  331. 

when  ship  disabled  and  goods  forwarded,  302* 

when  ship  wreclced  and  abandoned,  due  to  tmdenriilmB,  from  place  of 

abandonment  to  place  of  delivery,  at  current  rate,  328. 
concurrently  with  delivery,  303,  436,  519,  52a 
where  terms  express,  ^  upon  "  or  *•*  on,"  520. 

^*  after,"  520. 
omission  of  express  term  in  b.  of  1.  does  not  cefider  «OBiigiiee  less  liable,  519. 
due  on  monthly  hiring,  when,  333. 

when  paid  in  advance,  and  before  arrival  of  ship,  not  freight  proper,  449. 
primd  facie  is  not  freight,  44. 

but  is  in  effect  money  paid  for  taking  goods  on  board,  449. 
contributes  to  genersU  average,  112. 

to  what  extent,  117. 
when  insured  presumabl^r  freight  ajxd  not  a  loan,  44^. 
when  not  freiglit  proper,  incidents  not  the  same,  43^ 
Pro  raid  freight—  ' 

when  due,  303.  33^,  $19,  533- 

not  when  goods  are  landed  and  sold  without  prejndioe,  332* 
when  there  is  a  new  bargain,  303,  332. 

voluntary  acceptance  of  the  goods  by  their  ow9er  Hi  an 
intermediate  port,  519,  525,  532. 
not  unless  the  acceptance  is  voluntary,  525,  530,  532. 
Impntect— 

paid  before  arrival  of  ship  at  port  of  discharge  not  freig^  vbfln,  449i  533» 

^seq, 
is  in  effect  money  paid  for  taking  goods  on  board,  449^ 
When  payment  of ^  is  excused^ 

when  Jorce  majeure  prevents  loading.  330, 

due  on  outward  and  homeward  voyage,  and  one  only  performed,  33a 
ship  has  cleared  out,  but  has  not  finally  sailed,  330. 
where  voyage  performed,  but  shipowner  caijmot  de^ver,  and  consignee  is 

not  in  deSfault,  332. 
where  voyage  performed  and  cargo  landed,  but  voyage  illegal,  333. 
where  monthly  payment,  and  ship  has  not  arrived  at  the  destined  port,  332. 
where  misadventure  happens,  common  to  shipper  and  shipowner,  332. 
where  neutral  ship  and  neutral  goods  captured,  and  captor  refuses  to  earn,  529. 
Who  to  pay— 

holder  of  b.  of  1.,  327,  474. 

if  consignee  will  not,  consignor  must,  519. 

consignee  liable  if  he  accept  the  goods  with  notice  of  the  b.  of  1.  terms,  328. 

and  if  term  **  on  payment  of  freight "  omitted,  still  liable,  519. 

also  for  **  demurrage  **  and  dead  freight,  475. 

indorsee  of  b.  of  I.  under  statute  liable  as  consignee,  328, 

commencement  of  delivery  determines  who  is  liable,  536. 
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accq>tance  of  goods  evidence  from  which  jury  may  imply  contract  lo  pay 

freight,  474. 
as  upon  a  fresh  contract,  and  with  other  tenns  express  or  implied,  475. 
captor  liable  for,  when,  529. 
where  cargo  and  ship  neutral,  529. 

restored  and  ship  not,  529. 
neutral  ships  and  enemies'  goods,  529. 
not  necessarily  agreed  freight,  but  reasonable  freight,  529. 
where  cargo  undelivered,  529. 
To  whom — 

assignees  of  ship,  subject  to  lawful  ^nd   necessaiy  expenses  incorted  m 

earning  and  iosuring  it,  when,  168. 
legal  right  to  receive  ordinarily  in  the  master,  17a 
may  sometimes  be  vested  in  the  ship's  husband,  170. 

assigned  by  the  ship's  husband,  17a  ^ 
master's  duty  to  receive  and  supply  in  ordinary  course  of  hisemployment,  170. 
follows  the  ship,  181. 
to  mortgagee,  when,  181 

becomes  entitled  on  taking  possession,  actual  or  constructive,  184- 
demand  by  mortgagee  sufncient  notice  of  his  claim,  182. 
mortgagee's  right  not  absolute  as  an  incident  of  the  mortgage,  184  d  stq, 
to  captor,  where  cargo  and  ship  neutral,  if  earned,  if  of  enemies'  goods  in 
neutral  ship  witti  expenses,  529. 
not  necessarily  the  agreed,  but  a  reasonable  freight,  53a 
neutral  ship  when  carrying  to  or  from  a  belligerent,  530. 
or  from  one  enemy's  port  to  another,  ^30. 
if  cargo  restored  and  ship  retained,  freight  not  earned,  53a 
where  cargo  undelivered,  fiiU  freight  allowed,  ^30. 
ship  relea^  from  contract  to  earn  by  English  law,  530. 
but  not  by  American,  53a 

GENERAL  AVERAGE,  90--121. 
what  it  is,  generally,  90,  104. 

indemnity  for  actual  loss,  but  not  reimbursement  of  pos^ble  profit,  11& 
as  distinguished  from  special  or  particular,  90. 
is  based  on  the  rule  of  the  '*  Lex  Rhodia,"  90. 
must  be  a  common  risk  and  voluntary  sacrifice,  or  extraordinary  expenditure  inconed, 

for  common  benefit  of  ship,  freight,  and  cargo,  91,  93. 
loss  incurred  not  for  the  general  benefit  is  particular  average,  91. 
owner  of  ship  and  owners  of  freight  and  cargo  contribute  for  loss  occasioned  by 
jettison,  91. 
peril  and  sacrifice  calling  for  contribution  must  be  extraordinary,  92. 
the  sacrifice,  by  American  law,  is  '^damage  sustained,"  without  reference  to  its  betng 
voluntaiY,  92. 
must  be  voluntary,  and  after  express  deliberation,  by  French  law,  92,  loa. 
its  chief  elements,  93,  94,  104,  105. 
sacrifice  must  be  voluntary,  94. 

must  be  deliberate,  95,  102,  n.  7,  105. 
to  avert  common  danger,  94. 

an  inevitable  total  loss,  loS,  n.  4. 
to  benefit  all  concerned,  94. 
interest  in  property  contributing  must  be  common,  94,  104, 

deck  cargo  seems  to  be  an  exception,  94,  n.  4. 
to  avert  greater  loss,  94. 

a  loss  for  which  underwriters  would  be  liable  if  ship  insured,  94. 
what  kind  of  loss  this  must  be,  94,  n.  5. 
must  be  induced  by  apparently  imminent  peril,  94. 

a  common  and  imminent  peril  of  destruction,  94,  n.  6. 
must  be  successful,  94,  and  n.  7. 

what  amount  of  success  must  attend,  or  be  presumed  to  attend,  cteiy 
general  average  operation,  105. 
must  be  extraordinary  in  its  nature,  not  necessarily  in  degree,  94. 
how  far  limited  by  rule,  **  causa  proxima^  non  remota^  speciatur^  lod. 
American  authorities  in  conflict  on  this  point,  94,  n.  & 
must  not  be  of  thmg^  the  immediate  cause  of  the  peril,  95. 
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instance  where  there  would  not  be  contribution,  95,  n.  x. 
most  be  judiciousy  1.  e,  reasonable  and  prudent  under  the  circumstances, 
95,  102,  n.  7. 
if  grossly  and  ignorantly  made,  it  would  not  be  allowed,  95,  n.  2. 
sacrifices  and  loss  sanctionedhy  law,  as  fulfilling  the  required  conditions  of  general 
average,  95—97- 
jettison  of  cargo,  9?. 

of  necessity,  while  ship  is  in  captor's  hands,  is  average  loss  on  recapture 

9S»  n-  4- 
salvage,  as  extraordhiary  expense,  95. 
money  given  as  ransom  for  ship  and  merchandise,  95. 

in  practice  among  civilized  nations  is  general  average,  9<,  n.  6. 
anchors  and  other  effects  of  ship  abandoned  for  common  safety,  to  get  off  ship 
aground,  95. 
*'  other  effects  of  ship ''  what  are,  rule  4,  95,  96. 
damage  done  in  effecting  jettison  for  common  safety,  96. 
by  mast  fallings  when  cut  away,  96. 
by  water,  through  hatches  open  to  throw  out  cargo,  96. 
by  actual  damage  by  cutting  ship  to  expel  goods  more  readily,  96,  107. 
by  scuttling  to  extinguish  fire,  96. 
costs  of  lightening  ship  of  cargo  at  port  of  refuge  from  tempest  or  enemy,  96, 
expenses  caused  by  fortuitous  stranding.  96. 

must  be  incurred  for  joint  benefit  of  ship  and  cargo,  96. 
cost  of  takinc  cargo  out  of  stranded  ship,  and  re-shipment  in  another  wess^X^ 
not  allowed,  96. 
losses  and  expenses  incurred  b^  vessel  putting  back  from  stress  of  weather,  96, 107. 
including  cost  of  unloadmg  and  reloadmg  cargo,  96. 
taking  care  of  cargo,  96. 

wages  and  provisions  for  persons  doing  the  repairs,  96. 
necessary  repairs  after  collision,  96,  107. 

only  so  fiir  as  to  enable  ship  to  prosecute  her  voyage,  96. 
cost  of  unloading  cargo  so  as  to  execute  the  repairs,  96. 
going  into  port  to  repair  sea-damage  is  American^  not  English,  average 
loss,  96,  n.  II. 
expenses  incurred  for  repairs  are  totally  lost  if  ship  perishes  before  reaching 
her  destination,  90. 
may  be  recovered  as  average  loss,  97. 
or  under  the  suinjg  and  labouring  clause,  97. 
pilotage,  port-dues,  and  other  charges  for  taking  ship  mto  port  to  avoid  im- 
pending peril.  97,  107. 
ammals  and  living  animals  by  tempest,  jettison  or  extraordinary  perils,  97* 

but  not  for  loss  by  vice,  disease  or  course  of  nature,  97. 
all  expenditure  for  joint  adventure  extraordinary  in  nature,  not  merely  in 

result,  97. 
repairs  following  and  consequent  on  general  average  act,  97. 
goods  and  cargo  sold  abroad  for  joint  adventure,  e.g.^  for  ransom,  97. 
cargo  damaged  by  water  in  extinguishing  fire,  97. 
extra  labour  to  pump,  when  crew  unable  to  keep  vessel  afloat,  97. 
losses  and   sacrifices   excluded  as   not  fulfilling    required    conditions  of  general 
average,  97 — loo. 
costs  of  detention  in  port  b^  adverse  winds,  97. 

repairs,  wages  or  provisions  durin^^  such  detention,  97.  ~ 
crew's  wages  and  provisions  resulting  from  act  of  putting  into  port  of  refuge 
on  loss  by  sea-nsk,  98,  107. 
damage  to  spars  or  tackle  used,  during  stormy  weather,  to  escape  lee  shore  or 

enemy,  98. 
extra  stores  expended  to  brmg  vessel  home  and  avoid  cost  of  repairing  on 
the  spot,  98. 
under  what  circumstances  might  be  allowed,  105* 
damage  from  adversary  in  fighting,  98. 

cost  of  curing  wounds  is  general  average  by  French  law,  98,  n.  3. 
damage  from  ship  springing  a  leak,  98. 
all  repairs  exclusively  for  benefit  of  ship,  98. 
1^  sea  damage  prop^,  due  to  ordinary  violence  of  elements,  98. 
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indadrng  damage  by  coIIisionT,  9?,  107. 

costs  how  apportioned  where  collisioti  is  bf  fneyitable  acddent,  98,  n.  6. 
injaiy  to  sails  and  rigging,  and  spars  burnt  for  fuel  onder  circumstances  not 
of  emergency,  98.         • 
sea  <!amage  and  repairs  incurred  in  keeping  ship  sea-worthy,  9^. 
repairs  at  intermediate  port  not  necessitated  by  extraordisary  perils^  98. 
reloading  charges,  98. 
floating  empty  ship,  98. 

a  question  of  fact  sometimes  allowed,  98,  n.  1 1. 
expenses  incurred  a/ier  discharge  of  cargo,  9)3. 
damage  to  cargo  in  discharging  at  port  of  refuge,  98. 
jeCtison,  if  unsuccessful,  and  residue  of  goods  hysty  98,  105,  n.  6. 

necessary  from  spontaneous  combustion  or  inherent  decay  or  vice^  99. 
of  deck  cargo,  99,  108. 
cargo  placed  on  deck  without  shipper's  knowledge  is  not  general  average 
99,  n.  2,  108,  no. 
in  such  case,  under  old  sea  laws,  master  responsible  for 

jettison,  ill. 
by  custom  of  port  or  with  diippe/s  knowledge  is  snbject 
of  general  average  eontribntioo,  9(^  n.  2, 107, 108,  109. 
of  iAsitfed  goods,  too. 
of  water-casks  laden  on  deck,  99. 
all  losses  conseauent  on  general  average  act,  99. 
esrgo  damaged  Dv  wheat  getting  into  pomps  during  heavy  treafher,  99. 
seamen's  personal  luggage,  99. 
wages,  99,  n.  7. 

shares  in  fish,  in  a  fishing  voyage,  do  contribute,  99,  n.  7. 
goods  captured  by  pirates,  99. 

extra  gratuity  promised  to  mariners  when  ^p  hi  distress,  99. 
losses  caused  by  ordinary  sea  perils,  99. 

including  merchandise  damz^ed  by  shipwreck,  where  tfommon  loss  has  not 
procurcd  common  safety,  99. 
fortuitous  stranding,  100. 

acts  falling  within  ordinary  duties  of  ship-owner  lor  self-preservation,  100. 
or  m  fulfilment  of  his  contract,  loo. 
sdl  cut  away  to  save  mast  where  ship  not  in  imminenf  danger,  loa 
if  virtually  lost  already,  it  is  wreck,  100,  n.  4,  107. 
extra  wages  incurred  by  detention  by  princes,  lOO: 

because  underwriter  is  liable  on  his  policy  against  SeH  HAS,  loo,  n.  5. 
salvage  piecemeal  of  cargo,  100. 
j|d|}aB!ment  of :  sofutioned  in  practice  and  by  custom  in  England,  loO— lOi. 
cargo  jettisoned  firom  temporary  house  on  deck,  100,  108. 

such  cargo  is  sometimes  dealt  with  as  ordinary  deck  cargo,  100. 
animals  lost  in  battle  or  by  tempest,  but  not  from  sickn«9  or  own  inherent 

vice,  100. 
detention  to  avoid  extraordinary  peril,  ^.^.,  capture,  100. 
deviation  for  same  purpose,  loa 
damage  by  water  while  hatches  Open  for  purposes  of  jeffisotf,  fOa 

consequent  on  cutting  away  mast,  100. 
voluntary  stranding  and  its  consequences,  loi. 
disputed  in  England,  loi,  107. 
allowed  in  America,  10 1,  103,  107,  fo8. 
fortuitous  stranding,  roi. 

caused  by  imseaworthiness,  and  resulting  in  loss  not  alloWed,  101. 
ftegligence  of  master  not  allowed,  loi. 
damage  done  in  extin^ishing  fire,  96,  lor. 

gross  average  by  law,  but  was  formerly  disputed,  loi,  n.  3, 
law  now  in  accord  with  American  decisions,  loi,  n.  3. 
jettison  to  ship  itself,  loi. 

intentional :  by  culling  hole  in  ship  to  expel  cargo,  96,  loi,  107. 
unintentional :  by  cannon  breaking  or  injuring  ship's  side,  lOi. 
port  of  refuge  expenses  up  to  time  ship  and  cargo  are  in  safety,  roi,  107. 

in  America,  all  expenses  incidentat  to  ship^  entering,  staying  in,  and 
returning  from  port  of  refuge  are  allowed,  lOi,  n.  6. 
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adjustment  of,  sanctioned  by  practice  and  custom  in  £ng;land. 
fittrbef  carried  on  deck  by  express  contract. 

cargo  damaged  during  discharge  into  lighters  and  reloading  on  ship  at  port  of 
refuge  in  order  to  repair  ship,  loi. 

this  depends  on  custom  of  port,  |0I,  n.  8. 
MM  of  unloading  cargo  to  allow  ship  to  pass  over  a  bav  to  avoid  imminent 

peril,  1 01. 
jeNiBton  and  sacrifice  where  no  alternative,  102. 
the  act  must  not  be  voluntary,  102. 

k\\  Asborsements  for  common  safety  must  be  reimbursed,  whether  ship  and 
cargo  be  eventually  saved  or  not,  102,  n.  2. 
jiK^iScm  and  sacrifice  where  unsuccessfiil,  102. 

motive  of  sacrifice,  not  the  intention  in  relation  to  fate  of  thing  which  con- 
tributes, is  the  essential  ingredient  in  the  act,  103,  n.  3. 
adjustment  of:  sanctioned  abroad,  102,  103. 

goods  or  money  given  for  ransom  of  ship  and  cargo,  102. 

medieSnies  and  dressings  for  mariners  who  have  defended  the  ship,  102. 

rewards  paid  to  mariners  for  bravery,  102. 

lodging  and  food  of  seamen  during  detention  by  arrest  of  princes,  102. 

during  repairs  necessary  by  voluntary  sacrifice  for 
common  safety,  102. 
extraordinary^  expenses  and  voluntary  acts  of  sacrifice  incurred  and  made 

**  d'apr^  deliberations  motivfe,"  f02i 
expenses  of  hiring  necessary  convoy,  102. 
damage  tO'  sl^  smd  cai^  in  action,  102. 

cost  of  nursing  wounded  either  working  &e  ship  or  in  action,  102. 
all  expenses  consequent  on  entry  into  port  of  refuge  to  execute  necessary 
repaits,  I03,  103. 
wages  and  board  of  crew  during  detention  if  freighted  by  time :  where 
repairs  are  gen.  av.,  102. 
Ware^use  rent  for  cargo  is  included  by  French  law,  103. 
^i^iat  American  law  includes,  103. 
extraordinary  delay  at  sea  for  purpose  of  refitting  and  repairing,  103. 
hoUk  being  firozen  in,  in  port  of  refuge,  103. 

quarantine  considered  by  Emerigon  only    ordinary   delay, 
103,  n.  5. 
voluntary  strandii^,  where  there  is  real  sacrifice,  allowed  by  American  law,  103. 
it  is  immaterial  whether  the  ship  be  afterwards  lost  or  not,  106. 
same  by  French  law,  if  not  followed  by  wreck,  103. 
ia^lSSM  of  repairs  and  services  by  crew  of  ship,  only  allowed  in  America,  103. 
unless  the  men  have  been  discharged  and  re-engaged  to  perform  such 
services,  103. 
^eMtttion  l^  embargo,  103. 

cargo  burnt  while  stored,  after  landing  and  storing  to  enable  ship  to  be  re- 
paired, I03« 
sedsecusy  if  landed  because  of  damage  sustained  by  cargo  itself,  103, 
deck  cargo,  if  agreed  in  bill  of  lading,  103. 
^toek  an^prohSlMted  by  M.  S.  Acts,  under  penalty  during  certain  months,  109. 
special  saving  as  to  British  coasting  vessels,  109. 
Mbct  of  these  Acts  as  regards  claim  for  contribution  where  cargo  jettisoned  in 

whole  or  in  part,  109. 
rule  against,  how  it  arose,  109. 

usage   as   to,   would  be  considered   sufficiently  established    notwithstanding 
American  authorities,  no. 
what  interests  cdtttribot^,  1 1  i-^i2t . 

iA  ioerchandtee  for  the  purpose  of  trafiic,  to  whomsoever  it  bdongs,  in. 
for  expenses,  at  all  events,  112. 
bullion  and  jewellery  to  their  full  value,  iif. 

rule  **  what  pays  no  freight,  pays  no  average,""  how  applied,  iir,  lao. 
certain  goods  ar&  exempt  from  contribution,  112,  120,  121. 

provisions  which  in  &ct  are  cargo,  are  not  exempt,  121. 
cargo  contributes  on  net  market  value  at  port  of  destinarion,  112,  114,  117. 
if  voyage  frustrated,  its  net  market  value  at  place  of  discharge,  less  freight 
and  charges  saved,  112,113,  114,  117. 
that  property  only  contributes  which  is  benefited  at  ultimate  adjustment,  115. 
as  having  shared  same  risk,  115. 
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including  freight,  115. 

all  property  delivered  out  of  ship  de/ore,  or  taken  in  after,  general  aycragc  is 
excluded,  115. 
ship  contributes,  III. 

value  of,  how  ascertained,  117. 

according  to  full  actual  value  at  end  of  voyage,  after  certain  deductions, 
III,  117. 
if  total  loss,  shipowner  contributes,  in  respect  of  goods  jettisoned,  their  fair 

worth  to  owner  at  port  of  adjustment,  112. 
expense  of  repairs  is  measure  of  loss  where  ship  and  her  appurtenances 

contribute,  117. 
if  repairs  not  executed,  damage  to  be  estimated,  having  regard  to  slate  ship 
was  in  before,  1 18. 
certain  goods  and  materials  allowed  in  full,  118. 
as  to  deduction  "  one-third  new  for  eld"  1 19. 
American  and  English  authorities  agree  on  this  point,  1 19. 
where  ship  is  condemned,  shipowner  bound  to  carry  on  cargo,  1 16. 

this  nile  depends,  apart  from  contract,  on  law  of  country  to  which 

ship  belongs,  116. 
if  cargo  sent  on  at  owner's  expense,  surrender  of  vessel  and  freight  gets 
rid  of  shipowner's  liability  by  French  law,  116. 
in  France,  contnbutes  sometimes  for  whole,  sometimes  for  hal^  value  of 

ship  and  of  gross  freight.  III,  117. 
shipowner  has  possessory  lien  on  cargo  for  average  contribution,  1 19. 
a  right  seldom  exercised  either  in  England  or  abroad,  119. 
is  sanctioned  in  America,  1 19. 
foundation  of  the  lien,  119. 
in  America,  owner  of  cargo  can  enforce  a  lien  •*/»  rem^  against  ship  in 
Admiralty  Courts,  1 19. 
fteight:  in  what  cases  it  contributes,  ill,  117,  I2i. 

on  everything  subject  to  risk  at  time  of  average  act,  117. 
after  deduction  of  crew's  wages  and  other  expenses  of  voyage,  iii, 
so  far  as  is  pending  or  being  earned,  112. 

prepaid,  not  being  at  risk,  is  not  contributed  for  by  shipowner,  112,  1 21. 
charterer  pays  his  share  of,  being  alone  interested  in  its  partial  losi, 
112. 
is  due,  if  ship  partially  lost,  112. 
sed  secuSf  if  totally  lost,  112. 

earned  on  voyage  on  which  risk  and  sacrifice  accrued  only  is  liable,  117. 
"out  and  home"  maybe  such  a  voyage,  no  freight  being  due  until 
arrival  at  port  of  departure,  117. 
practical  rules  as  to  mode  of  calculating  contribution,  112 — 121. 

property  sacrificed  for  common  benefit  regarded  as  if  it  had  never  been  lost, 

113,  114. 
jettison  of  cargo:  English  rules  as  to  mode  of  calculating,  II3 — 115. 
where  there  are  successive  jettisons,  114,  115. 
foreign  rules  as  to,  115. 

French   rule,  where  there  are  successive  jettisons  and  some  goods 
carried  on,  114. 
usual  in  practice  to  insert  terms  as  to  adjustment  of  cargo  in  bills  of  lading  and 
insurance  policies,  118. 
GENERAL  SHIP— 

considered  a  conmion  carrier,  when,  70,  77,  509, 
but  opinion  has  been  questioned,  509. 

how  far  liable  for  negligence  in  carriage  or  stowage,  510  et  seq^ 
where  ship  put  up  as,  owner  may  be  liable  for  charterer's  de&nlts  if  there 
is  no  notice  to  the  shipper,  509. 
GOD— j^  TV/.  "Act  of  God,"  71,  255,  353, 441. 
"  GOOD  AND  SAFE  WHARF,"  541. 
GOODS- 

jettisoned,  see  TiL  •*  General  Average,"  95. 

saved,  f^.,  io<. 

detained  for  freight,  see  Tit.  **  Lien,"  313  et  Siq.,  535. 
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[  ships,     I 
goods,      >j 
freight,    ) 


}  see  Tit.  **  Master  as  Agent.'* 
eight, 

JETTISON— x«  27/.  "  General  Average,"  95  eisey. 

KING'S     )  Enemies— an  implied  exception  In  all  contracts  of  carriage  by  common 
QUEEN'S  J     carriers,  72,  79,  372. 

includes  enemies  of  a  sovereigri  capable  of  making  war,  531. 

every  case  of  interruption  by  lawful  ruling  authority,  except  pirates, 

sed  quare,  72,  378,  531. 
the  acts  of  hostility  of  nations  in  their  collective  capacity,  379,  531. 
would    as  an   exception  exonerate  the  carrier  from   any  liability  where 

delivery  is  declared  unlawful  by  his  own  Govcnmient,  378. 
or  is  opposed  to  its  action,  378. 

b  limited  as  a  protection  to  the  acts  of  an  enemy  in  public  war,  72,  378,  531 , 
probably  equivalent  to  acts  of  kings,  princes,  and  peoples  in  policies  of 

assurance,  and  includes  restraints  of  princes^  379,  382,  462. 
when  actual  and  not  merely  expected,  382. 
as  a  blockade,  382,  461,  462. 
embargo,  379. 
declaration  of  war,  379.' 
capture,  &a,  379. 
does  not  include — 

a  wrongful  seizure  of  goods  by  revenue  officers,  378,  523. 
nor  a  seizure  by  a  foreign  government  of,  a»  contraband,  378. 
the  violence  of  a  mob,  378,  531. 
nor  a  riot  or  civil  commotion  of  any  kind,  378,  531. 
or  of  robbers  with  violence  other  than  pirates,  72,  531. 
where  omitted  as  an  exception,  the  master  must  deliver  in  case  of  war  breaking 
out,  446. 

LEAKAGE— 

average  leakage  not  accountable  for,  513. 

excessive,  loss  by,  515. 

exception  of,  in  b.  of  1.  does  not  mean  ordinary,  441. 

right  of  the  owner,  or  owner /fv  hac  vice,  542. 
LIEN— 

for  freight,  what  it  is:  a  security  to  enforce  the  payment  of  freight,  &c.,  313, 
322,  535,  and  see  Tit.  "  Freight." 

its  antiquity,  313. 

for  freight  proper  an  ordinary  possessory  lien,  313  etseq,,  533. 

whether  onginallj^  a  maritime  lien  not  determined,  313. 

but  is  not  a  maritime  lien  proper,  313, 

a  ^rticular,  not  a  general  lien,  316,  321,  535. 

is  implied  as  to  freight  as  a  term  annexed  by  operation  of  law,  315. 

does  not  exist  for  damages  or  unliquidated  claims,  315. 

or  for  fixed  payments,  315. 

nor  for  demurrage,  315,  317. 

extends  in  Eng.  to  freight  and  all  proper  charges  only,  315,  535. 

otherwise  in  America,  when,  321. 

possession  actual  or  constructive  necessary  to  its  existence,  315. 

if  waived,  carmotbe  revived,  320,  321,  535. 

is  a  right  to  retain  the  goods  shipped  until  b.  of  L  satisfied,  313. 
not  in  strictness  z.pis  in  re  or  a.  Jus  ad  rem^  313. 

differs  from  ordinary  lien  of  carrier,  313. 

but  is  a  common  law  lien  in  its  incidents,  315,  533. 

attaches  owing  to  entirety  of  contract  upon  the  d^ipment  of  goods^  313, 

314. 

or  upon  ship  breaking  ground,  314. 

but  a  liability  eauivalent  in  effect  to  some  intents  arises  on  shipment,  314. 

Lord  Tenterden  s  views  in  reference  thereto  in  Abb.  on  Ship. ,  314,  and  n.  2, 
in  conflict  with  opinion  in  Thompson  v.  Trail,  314. 

by  the  French  and  Am.  law  the  lien  of  the  ship  and  of  the  goods  reci- 
procal, 302,  313,  n.  5,  535. 
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and  extends  to  advances  and  money  paid,  521. 

and  for  a  general  balance,  321. 

and  is  a  maritime  lien,  321. 

a  privilege,  and  not  a  lien  proper,  53,  321. 

is  not  dependent  on  possession,  321. 

may  be  enforced  against  purchaser  for  value,  321. 

with  notice,  after  transfer,  unless  sale  by  necessity,  321. 

by  English  law  the  lien  of  the  ship  possessory,  31$,  32a 

and  the  lien  of  the  shipper  or  consignee  against  the  ship  confers  no  mari- 
time lien,  and  is  limited  by  statute,  203. 

is  divested  by  absolute  delivery,  316. 
nmy  by  custom  extend  to  a  general  balance,  316,  535. 

may  be  maintained  in  character  upon  an  express  bargain,  535. 
is  incident  to  ownership  and  possession  of  the  ship,  315. 

but  not  if  such  possession  is  fraudulent  or  unlawful,  316. 

goods  most  be  retained  by  master,  but  not  necessarily  on  board  ship,  315, 

534. 
when  tmfUed-^ 

will  not  cover  any  otKer  claim  by  Eng.  law  than  freight,  313  ^  seq.,^  533, 

535- 
cannot  be  enforced  for  breach  of  covenant  or  contract,  315,  533. 
nor  for  failure  to  furnish  a  complete  cargo,  315. 

unreasonable  detention  of  the  ship,  315,  533. 
nor  for  pilotage,  wharfage,  or  port  dues,  315. 
is  supplementary  and  accessory  to  the  liability  for  freight,  535. 

a  charge  updn  the  goods  until  delivery,  317. 
attaches  to  any  part  of  goods  consigned  to  the  same  person,  315,  535. 
but  not  to  goods  of  same  owner  consigned  to  different  persons,  535. 
exists  for  b.  of  1.  freight  only,  when,  503. 

good  against  the  true  owner  of  the  goods,  317,  533. 
the  shipper  and  his  assigns,  316. 
not  against  unpaid  vendor  on  insolvency  of  vendor,  317. 
exists  where  b.  of  1.  signed  until  master  is  indemnified,  315. 
but  not  where  there  has  been  an  express  antecedent  bargain  for  pay- 
ment, 58,  315. 


is  lost" 


by  surrender  of  the  goods,  315,  320,  535. 

an  excessive  or  improper  claim  for  freight,  320,  535. 
claiming  on  two  distinct  grounds,  one  being  bad,  320. 
recovery  of  a  verdict  for  the  sum  it  secures,  321. 
its  claim  on  false  or  improper  grounds,  320,  321. 
an  express  repugnant  contract,  315,  316,  535. 
by  demise  of  ship,  298. 

mortgage  of,  if  mortgagee  take  possession,  181. 
shipowner  renouncing  his  tight,  319,  535. 

making  an  excessive  or  unreasonable  demand,  320,  535. 
Its  for  a  general  balance,  320. 
or  a  debt  to  a  third  party,  320. 
claiming  on  false  groun(^  320,  53^. 
accepting  a  substituted  security,  32!,  535. 
agreement  inconsistent,  320,  321,  535. 
conditional  payment,  320,  ^i. 
waiver,  321. 

surrender  of  possession,  317. 
▼oluntiry  abandonment  of,  312,  320. 

but  not  if  surrender  obtained  by  fraud,  317. 
constructive  delivery  to  consignee,  535. 
or  by  receipt  of  payment  in  wor^ess  bills,  535. 
where  contract  inconsistent  with,  the  courts  will  not  assist 

of  master  on  cargo  for  average  contribution,  119. 

for  his  wages  and  cKsbursements,  233. 

preferred  to  that  of  mortgagee,  233, 

on  ship  extends  to  freight  when  not  named,  ^t^^ 
for  damage  and  collision  attach  at  tho  ittstant  of  collision,  Iff. 


Digitized  by  VjOOQ IC 


INDEX.  627 

IXEXi-^continued), 

nmks  before  wa|[es,  317. 

created  by  benefits  conferred  attach  in  inverse  order,  217. 

pilotage  and  toMuige  after  bottomry  and  wages,  217. 

vf  maritime'  \atw  makes  ship  furniture  and  freight  answerable,  203. 

for  advances,  209. 

presumption  of,  in  fore%n  parts,  209. 
must  be  established  by  evidence,  209. 
courts  accept  slight  evidence  of,  209. 
LIMITATION  OF  LIABILITY,  (^etstq.,^  87. 
IjOADLINE. 

regulations  as  to  making,  21. 

coasting  vessels,  22. 
Maahies  in  refefence  to,  22. 
LOADING. 

delay  in,  435,  and  sse  TUs,  *  Charter-party,"  *•  Common  Carrier,"  &c.,  (i&eiscq,^ 
80,  87, express  term  in  ch.-pty.,  "and  there  k)ad,**  ^^letseq, 
obligation  to  load  full  cargo,  431  ei  seq. 


LOG. 
LOSS. 


duty  of  master  to  keep,  231. 

oi  certiiicaiM  of  registry,  44^^ 
goods  by  shipowner,  He  Tit,  **  Delivery,"  435,  519. 


MAJORITY  OF  PART  OWNERS,  tee  Tit  «  Owners  of  Ship/*  33  et  stq, 
MARITIME  LAW— 

master  not  liable  for  inevitable  accident  by,  78  ;  as  to  lien  by,  see  Tit,  "  Lien," 


ED  AND  ] 


"  MARKED  AND  NUMBERED,'*  statement  in  b.  of  1.,  519. 
MASTER- 
IS  general  agent  of  owners  at  large,  196. 

and  also  their  special  or  particular  and  extraordinaiy  agent,  199,  200. 

on  footing  of  ordinary  agent  as  lo  ordinary  duties,  197,  199. 

where  part  owner  same,  rules  and  law  applies,  196. 

mkI  has  power  to  bind  owners  by  contracts  in  scope  of  his  employment, 

196. 
owners  bound  to  fulfil  his  contracts  in  reference  to  employment  of  ship, 
.196. 

and  of  every  "lawful**  contract  in  reference  thereto,  196. 
the  lawfulness  of  a  contract  determined  by  presumption  of  authority,  197, 

198. 
has  authority  to  do  all  that  is  necessary  and  usual  in  the  ordinary  course  of 

his  business^  199. 
without  express  command  or  privity  of  owners  shown,  196. 
the  course  of  the  ordinary  employment  of  ship  determines  what  this  is,  196, 

199W 
authority  of  owners  must  be  shown  expressly  or  impliedly,  198. 
thus  owners  liable  for  all  acts  of  which  his  character  and  situation  aflford 

the  presumption  of  authority,  198. 
except  where  person  contracting  with  has  notice  of  his  limited  authority, 

198. 
what  circumstances  will  create  the  inference  ot  authority  considered,  198 

et  seq, 
is  liable,  as  well  as  the  owners,  on  his  own  contract,  196. 
unless  lus  liability  is  expressly  excluded,  197. 
or  creditor  has  elected  to  credit  owner  exclusively,  197. 
or  the  contract  is  under  seal,  197. 

but  cannot  be  sued  as  well  as  the  owner  in  a  separate  action,  197. 
is  ostensible  agenl^  wken^  199,  200. 

within  ^e  scope  of  his  ordinary  employment,  199,  20a 

or  actual  or  apparent  authority,  199,  200. 
and  while  acting  for  his  principal  in  reference  to  the  ship,  205. 
aa  the  ajppointed  controller  of  Uie  ship,  208. 
in  electing  whether  ship  shall  be  abandoned,  250. 
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in  electing  whether  the  cargo  shall  be  reshipped,  or  trsnshipped,  203,  150. 

carried  on,  25a 
sold,  250. 

how  fax  the  agent  of  imderwriteis,  202. 
acting  under  the  Soe  and  Labour  Clause,  250. 

Harbour,  Docks,  and  Piers  Clauses  Acts,  25a 
as  to  liability  of  ship  for  master^s  obligations,  ue  Tit,  "  lien,"  pp.  203* 
204. 
Authority  and  power  of. 

and  see  Tits.  "Necessaries"  and  "Necessity." 

possesses  every  power  necessary  to  the  employment  and  naTigation  of  the 

ship,  218,  227. 
bat  b  master  for  yo3rage  dedded  on,  and  no  other,  199. 
caimot  bind  owners  for  repairs  not  necessary,  when,  198. 
to  enforce  discipline  ABd  prevent  desertion,  232,  238,  231. 
exclude  in  passenger  ships  persons  from  cabin,  when,  233. 
possesses  despotic  powers,  when,  233. 
to  puriish  seamen,  233. 
deviate  in  salvage  service,  when,  232,  237. 

or  in  time  of  danger,  225. 
pledge  ship  and  cargo,  234. 

renew  or  alter  contracts  tor  wages  with  seamen,  iHien,  235,  236. 
make  respondentia  bonds,  when,  234,  2o6. 
sell  ship  bond  fide  in  interests  of  all  concerned,  219,  234. 
deviate  from  his  general  iuitructions,  237. 
sell  ship,  when,  2x2,  et  seq, 
entire  cargo,  when,  221. 
Duties  of . 

to  furnish  accounts,  when,  233,  234. 
to  keep  them  properly,  231. 

impose  reasonable  restraint  on  persons  behaving  improperly,  233. 
keep  moneys  separately,  234. 
employ  pilots  under  statutory  regulations,  23a 
to  see  ship  duly  loaded,  230. 
protect  all  goods  confided  to  him,  231,  529. 
and  adopt  all  means  necessary  for  their  safety  and  preservrntion,  529 
carry  with  diligence,  231. 
stow  securely,  231. 
keep  a  log,  231. 
sign  b.  ofl.  on  demand,  509. 
fight  sturdily,  if  attacked  by  pirates,  231. 
maintain  a  good  look-out,  231. 

communicate  with  his  owners  with  promptitude  in  emergencies,  231. 
carry  cargo  safely  and  securely,  220,  351, 352,  and  see  lit*  **  Conmion 

Carrier." 
to  tranship,  when,  221,  223,  224. 

to  procure  the  adjustment  of  general  average  statement,  547, 
to  secure  its  payment,  547. 
I^i^Ats  oj. 

to  enforce  a  lien  on  freight  in  cases  of  general  average,  1 19,  232,  547, 
has  a  lien  on  the  freight  for  his  own  wages  and  disbursements,  233. 
which  is  a  maritime  lien,  and  preferred  to  that  of  material  men,  233. 
may  warehouse  cargo  at  port  of  necessity,  and  charge  as  general  average, 
when,  529. 
goods  and  maintain  his  lien,  when,  533. 
in  his  own  name  in  default  of  charterer,  533. 
to  waive  his  lien  on  occasion,  532. 
refuse  to  deliver  goods  if  not  paid  freight,  532. 
withhold  and  not  be  liable  for  conversion,  332. 
refiise  to  sign  b.  of  1.  when  justified,  509. 
claim  freight  of  consignee,  534. 

of  consignee  when  consignee  refuses  to  receive,  534. 
May  bind  his  owners  by  what  acts. 

by  all  acts  in  reference  to  conduct  and  navigation  of  ship  whidi  are  H^pa- 
rently  authorised,  200. 
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unless  be  has  excluded  or  limited  his  liability,  205. 
as  hj  contracts  for  necessaries  and  supplies,  297  ef  seq, 

the  hire  of  the  ship,  198. 
even  on  unusual  terms,  203. 
on  ail  the  obligations,  express  or  implied,  involved  in  contract  of  affreighlment, 

204. 
or  necessary  to  maintain  the  ship  in  efficiency,  205. 
or  to  make  it  ready  for  employment,  205. 
as  by  necessary  disbursements  for  repairs,  198. 
or  loans  for  ship  when  it  is  abroad,  198. 
for  acts  of  person  appointed  by  him  to  act  as  master  contrary  to  positive  order 
of  owner,  190. 
in  disposing  of  the  cargo  in  some  contingencies  of  unprovided  necessity. 


as  by  hypothecating  ship  by  bottomry  bond,  when,  206. 
or  to  jettison  in  imminent  danger,  202. 
by  contracts  for  wages  with  seamen,  235. 
as  of  agent  and  supercargo,  when,  202,  20S. 
Of  particular  Agency, 

to  hypothecating  or  selling  the  ship  on  emergency,  201. 
in  reference  to  cargo,  202. 
subordinate  to  duty  to  the  ship,  202. 
in  selling  ship,  when,  218  ^  scq, 
pawning  the  ship  and  freight  for  necessaries,  200. 

selling  or  pledging  part  of  the  apparel  of,  and  cargo,  in  urgent  necessity,  20a 
but  this  agency  limited  by  the  occasion,  201. 

and  where  communication  with  the  owner  is  difficult  or  impossible,  200. 
by  deviation  to  render  aid  or  salvage  servicci  235. 
Renders  Owner  liable  for  what  acts. 
by  improper  loading,  204. 
bad  stowage,  204. 

shipping  dangerous  goods  in  contravention  of  statute,  204. 
as  in  loading  grain  cargoes,  204. 
deck-loading,  204. 
loading  contraband  of  war,  204. 

by  general  acts  of  negligence  and  misconduct  in  reference  to  the  carriage  of 
goods,  203,  204. 

in  managing  the  ship,  200^  238. 
for  losses  caused  by  theft,  204. 
improper  tackle  in  loading  or  delivering,  204. 
unseaworthiness  of  ship,  204. 
spoliation  of  papers,  240. 
embezzlement  of  prize  property,  24O. 
negligence  in  reference  to  prize  property,  240. 
embezzlements,  239. 

some  wanton  and  wilful  acts  in  American  law,  22$. 
warranties  in  excess  of  authority,  204,  203,  240. 
Cannot  bind  his  owners  when-^ 

he  borrows  money  to  pay  off  old  debts,  240. 
or  pledges  his  owners'  credit  unnecessarily,  240. 
or  makes  a  contract  to  carry  freight  free,  198,  241. 
or  for  nominal  freight,  198. 

or  makes  freight  assignable  to  persons  other  than  his  owners,  198,  241. 
he  pledges  the  personal  credit  of  his  owners,  204. 

makes  them  responsible  for  money  not  actually  necessary,  241. 
or  by  signing  b.  of  1.  for  goods  not  received  or  on  board,  240,  509. 
stipulates  in  charter  party  for    advances  to  be  made  to  himself,    198, 
n.  I. 
he  varies  agreements  made  by  owner  with  freighter,  198. 
he  lets  the  ship  on  charter  where  previously  employed  solely  by  owner,  240. 
or  to  repay  moneys  not  borrowed  for  necessary  purposes,  24a 
demise  a  general  ship  for  the  carriage  of  goods,  240, 
vaiy  the  rate  of  freight,  198. 
make  it  payable  beforehand,  198. 

to  a  third  party,  198. 
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UKSTZVi'-(cantinuid). 

substitute  his  own  indgment  for  the  will  of  die  Dvacf^  tM« 

vary  contracts  maae  fay  owneFf  24I. 

nor  by  hypothecation  or  $alc  of  ship  «r  goods  when  owner  can  be  com« 

municated  with,  201. 
rules  as  to  communication,  20/^^  208,  et  x«f . 
raise  money  by  bottomry  to  pay  personal  debts,  206. 
or  to  procure  liberation  from  arrest,  206. 
or  to  pay  personal  debts  of  owners,  206. 
nor  by  receiving  goods  secretly  to  be  earned^  203. 
nor  by  acts  wilful  or  mischievous,  200. 

but  contra  in  American  law  as  to  wanton  acftfl^  99%» 
is  personally  liable  for  criminal  acts  when,  248 
MASTER  AS  AGENT,  196-251. 
duties  of,  233,  509,  547. 

in  reference  to  cargo,  220,  221,  225,  509. 
powers  of,  as  to  hiring  seamen,  220. 
as  to  jettison,  220,  231. 
to  sell  the  ship,  218. 
to  punish  seamen,  233. 
rights  of,  232  ei  seq, 
of  lien,  233. 

personal  deference  from  passengers*  033. 
may  enforce  lien  on  freight  for  geneiAi  w^tm%%  »^, 
MATE— 

receipt  of,  ffuasi-nego^hle  by  statute,  507. 

formerly  chose  in  action  only,  507^ 
agent  of  ship  to  receive  goods,  507. 

receipt  of,  usually  given  when  goods  shipped  kom  li^^Mer,  {08. 
lawful  indorsee  of,  may  maintain  trover,  508. 
MAXIMS— 

Dolus  dans  causam  contractui,  134. 

Caveat  emptor,  122, 123, 177. 

Scientia,  utrinque  par,  pares  contrahentes  iftcity  |^. 

Simplex  commendatio  non  obligat,  124. 

Ignorantia  juris  baud  excusat,  137, 

application  of  term  •*  j!is"  to  public^  not  pdvate,  **  rights,"  137. 
Tollendum  est  igitur  ex  rebus  contrahendis  omn^  mendadvm,  iJiS. 
Non  lidtatorem  venditor,  nee  qui  contra  asse  liceatur,  emptor  apponet,  138. 
**  Once  a  mortgage,  always  a  mortgage,"  180. 
qui  prior  est  in  tempore,  potior  est  in  jure,  187*  ^90,  19J. 
nemo  debet  locupletari  aliend  jacturd,  92. 
causa  proxima,  non  remota,  spectatur,  106. 
non  quanti  emptse  sunt,  sed  quanti  veniri  possiintf  115. 
**  What  pays  no  freight  pays  no  average,**^  1 11,  lao. 
MISREPRESENTATION— 5>ir  7V/j.  «*  Representotion,"  "  Wamnty.** 
MORTGAGE,  166,  195. 
what  it  is,  166. 

mere  security  for  performance  ot  an  obligation,  166. 

has  received  a  statutory  definition  as  re^irds  shares  or  iiiteKiAs  ia  ships,  179. 
chattels  real  or  personal,  the  subjects  of  m.,  are  answerabltf  until  obligation 
discharged,  166. 
on  breach  of  obligation,  become  property  of  mortgage*,  166,  179,  i8a 
subject  to  equity  of  redemption,  166,  179^  L8a 
differs  from  pledge,  166. 

pledge  cannot  be  used  by  pledgee,  183. 

pledgor  parts  with  property  and  possession  and  rigU  to  reclaim  until  a 
given  event,  x8o. 
•*  once  a  mortgage,  always  a  mortgage,'*  how  applied,  i8a 
vtvufu  vadium  :  how  it  differs  from  mortgage,  180, 
assignee  of,   under  absolute  assignment,   can  now  sue  upon  certain  conditions, 

173,  n.  I. 
at  law,   property  m  goods  mortgaged  passes  to  mortgagee  subjeot  to  eqnity  of 

redemption,  1 79,  180. 
mortgagor  in  possession  can  bring  trover,  179. 
mortgagee  cannot  until  mortgagor  has  made  de&ult,  179. 
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how  effected,  166. 
equitable  t  how  created,  166. 

deposit  of  registered  mortgage  of  siiip,  if  «o  intended,  creates  it,  191. 

ship  b  not  under  these  circumstanoes  oonsidtf ed  in  the  order  and  dispo- 
sition of  mortgagor,  loi. 
deposit  of  certificate  of  unfinished  ship  hj  builder  creates  it,  167,  a.  2,  191. 
mortgagee's  remedies  in  case  of,  167. 
ships  are  the  subjects  of,  166. 

could  not  be  enforced,  at  law  or  in  equity,  as  betweea  third  parties  before  the 

M.  S.  A.  *54,  until  registered,  180. 
now  put  on  same  footing  as  other  mortgagees  by  the  M.  S.  Aets,  180,  186,  189. 
lights  oib^mdfide  encumbrancer  obtaining  possession  without  notice  of  prior  charges 

on  the  property,  181. 
equitable  encumbrance  unr^stered  is  postponed  to  subsequent  roistered  one,  182. 
encumbrancer,  wiA  tide  completed  by  notice,  has  priority  [over  subsequent 
judgment  creditor  without  notice  who  has  issued/,  yi.,  182. 
doctrine  of  tacking  of  mortgages,  187. 

Mii  prior  est  in  tempore^  potior  est  /«/Mf»^application  of  rule,  187,  192. 
how  for  power  to  tack  is  limited  or  excluded  under  M.  S.  Acts,  193. 
cegistered  mortgage  postponed  until  ofter  unr^stered  mortgage  tacked  on  to 
first  registered  mortgage,  187. 
of  ships ;  how  to  be  effected,  167. 

courts  will  consider  an  absolute  bUl  of  sale  a  mortgage  if  so  intended  by  the 

parties,  167. 
to  be  respistered  at  port  at  which  ship  is  registered,  167. 

in  order  of  time  of  production  to  registrar,  169,  192. 
sed  quare,  how  far  registration  is  compulsory,  192. 
iWMt  follow  the  forms  given  by  statute,  167,  173. 
is  ocempt  firom  stamp  duty,  167. 
mortgagee  not  bound  to  register  mortgage,  180. 

snr^^tered  mortgage  passes  ownership  of  and  profits  in  A^  to  mortgagee  as 
against  sul^equent  eauitable  assignment,  180. 
sed  secus  in  case  of  fi:aua,  or  gross  negligence  amounting  thereto,  180. 
equitable  :  now  recognised,  180. 
mortgagee  in  possession,  bis  position,  182,  188,  189. 

IS  protected  by  statute  firom  certain  liabilities  of  ship  or  actual  owner,  182, 

183. 
may  use  the  ship,  183. 

not  in  speculative  adventures,  171,  n.  3. 
but  only  as  a  prudent  man  would  use  his  own  property,  188. 
is  liable  for  deterioration  or  injury  caused  by  such  employment,  184. 
ttust  not  waste  the  "  r«,**  182. 

must  not  do  anything  prejudicial  to  mortgagor's  rights,  182. 
can  carry  out  ship's  contracts  if  advantageous  to  his  security,  182. 

if  not,  may  dissolve  them,  182. 
is  not  necessarily  liable  for  ship's  debts,  181. 

question  is,  "  On  whose  credit  were  the  repairs  done  or  goods  sup- 
plied?" 181. 
is  not  entitled  to  moneys  received  before  taking  possession,  i^i,  n.  3. 
is  entitled  to  freight  to  be  earned,  or  in  process  of  being  earned,  without 
specific  mention  thereof  in  the  deed,  181. 
if  not  earned  in  fact  before  taking  possession,  168. 
cannot  claim  freight  for  goods  shipped  on  owner's  account,  i8l,  n.  4. 
cannot  claim  freight  at  Si\  before  taking  possession,  183. 
is  owner  for  purpose  of  realising  his  security,  194. 

alter  realization  of  security  and  satisfaction  of  lawful  claims  is  trustee 
for  subsequent  encumbrancers,  if  any,  or  for  mortgagor  as  to  residue, 
182,  194. 
in  certain  cases,  can  obtain  order  restraining  third  parties  firom  dealing 
with  shares  in  ship,  168. 
cannot  do  so,  if  not  in  possession,  168. 
mortgagee  taking  possession  is  bound  to  sell  ship,  but  not  «|  every  sacrifice, 
171,  188. 
if  he  sells  disadvantageously,  may  be  charged  with  ship's  Talue  at  date  of 
taking  possession,  188,  n.  5. 
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takes  possession  subject  to  various  Hens,  167,  195.  ^ 
how  for  liable  to  lien  of  material  men  for  necessaries,  167,  i68. 
is  exempted  by  statute  from  liability  to  certain  liens,  167. 
is  subject  to  possessory  lien  for  necessary  repairs,  184.  ^ 

entitled  to  priority  over  material  men  not  actually  in  possession,  195. 
actual  or  constructive,  becomes  owner  and  liable  as  such  within  M.  S.  Acts, 

168,  180. 
is  bound  to  refund  wages  paid  by  moitg^or,  in  certain  cases,  169. 
mortgagor  in  possession,  how  far  his  power  is  defined  by  mortgage,  171. 
is  treated  as  owner  in  almost  all  respects,  183. 
must  not  impair  mortgagee's  security,  183. 

ceases  to  be  owner  in  £u;t,  on  proof  by  mortgagee  that  he  is  impairing 
his  security,  183. 
his  contracts  are  binding,  183,  188. 

has  implied  authority  both  to  use  and  repair  the  ship,  172,  184. 
until  arrival  of  ship  at  destination  and  receiving  freight  must  deliver  up 

ship  free  from  any  chai|;e  for  wages,  169. 
after  indorsement  of  certificate  of  registry  to  mortgagee,  still  remains  liable 
to  master  for  his  wages  and  disbursements,  189. 
mortgagee  has  no  absolute  right  to  freight  as  incidental  to  the   mortgage, 
184  ^/  seq, 
right  arises  from  the  taking  of  possession  actual  or  constructive,  184. 
may  waive  his  right  in  favour  of  mortgagor,  189. 
cannot  recover  freight  once  received  by  mortgagor,  169,  189. 
rights  of  mortgagees,  registered  and  unregistered,  to  freight,  i85f  186. 
can  intercept  freight  by  giving  notice  of  his  charge  to  mortgagor,  consignee, 
or  charterer,  169. 
demand  of  payment  of  freight  is  sufficient  notice  of  his  daim,  182. 
such  right  not  defeated  by  subsequent  incumbrancer  giving  a  similar 
notice  first,  169. 
is  entitled  to  fi*eight  on  taking  possession  where  ship  mortgaged  after 
assignment  of  unearned  freight,  without  notice  thereof  to  mortgagee, 
170,  182,  189. 
but  cannot  claim  it,  after  taking  possession  with  notice  of  previous 
assignment,  189. 
first  registered  mortgagee  taking  possession  before  freight  is  earned  may 
receive  it  and  pay  off  all  his  charges  in  priority  to  all  equitable  charges 
of  which  he  had  no  notice,  169.  181. 
is  bound  by  all  engagements  entered  into  by  mortgagor  for  the  proper 

emplo3rment  of  the  ship,  before  date  of  mortgage,  169. 
must  give  notice  of  his  claim  to  all  persons  concerned  to  perfect  title  where 
taking  possession,  actual  or  constructive,  is  not  practicable,  189. 
effect  of  such  notice,  189. 
is  not  to  be  deemed  owner  of  ship  or  any  share  therein,  17L 
is  not  to  be  affected  by  any  act  of  bankruptcy  of  mortgagor,  172. 
has  absolute  power  of  disposal  of  ship  or  registered  share  therein,  171,  174. 
cannot  exercise  this  power  if  ship  is  imder  charter  or  beneficially 
employed,  194. 
can  bring  action  to  procure  arrest  of  ship,  and  have  it  sold  to  pay  off  his 

security,  169. 
having  power  to  sell,  is  trustee  for  sale,  and  cannot  himself  purchase,  183. 
subsequent  mortgagee  cannot  sell  ship  or  share  without  concurrence  of  every 

prior  mortgagee,  171. 
transfer  of  mortgage  of  ship  to  secure  principal  and  interest  may  be  by 

endorsement  on  original  mortgage,  172. 
transmission  of  interest  of  mortgagee  by  death,  bankruptcy,  or  marriage :  how 

to  be  authenticated,  172. 
mortgagees  of  ship  to  have  priority  according  to  date  recorded  in  r^ister-book, 

not  according  to  date  of  instrument,  170,  175. 
registration  does  not  operate  as  notice  of  mortgage,  187. 
mortgagor   can   insure  and  recover  insurance,  although  ship  registered  in 

mortgagee's  name,  182. 
T^stry  of  mortgage  of  unfinished  ship  by  moitgagee  and  registry  after  com« 
pletion   by  mortgagor  in  his  own  name  :    effect    of  on   bankraptcy  of 
mortgagor,  170. 
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how  &r  the  Q>arts  will  enforce  equities  between  mortgagee  and  owner,  170. 
r^:istration    by  mortgagee  takes  ship  out  of  order  and  disposition  of 
mortgagor,  when,  193. 
second  mortgagee  condemned  in  costs  on  abandoning  suit  to  enforce  his  security, 

proceeds  of  ship  being  insufficient  to  satisfy  first  mortgagee,  170. 
certificates  of  mortgage  to  have  each  mortgage  endorsed  thereon,  192. 

each  mortgage  to  date  in  priority  by  date  of  entry  of  certificate  in  register- 
book,  192. 
le^  mortgage  registered  has  priority  over  roistered  equitable  m.  though  earlier 

in  date,  190. 
bill  of  sale  not  always  necessary  to  the  property  in  ships,  193,  194. 
deposit  or  mortgage  of  ship's  certificate  of  registry  is  illegal,  195. 
master  of  ship  is  proper  depositary  thereof,  195. 

if  dismissed  must  deliver  it  up,  or  is  liable  to  penalty  for  refiising,  195. 
Admiralty  Division  will  order  it  to  be  given  up :  to  whom,  195. 
notice,  express  or  constructive,  effect  of,  190. 

priority  of  notice  sometimes  of  advantage,  190. 
as  to  what  is  sufficient  notice,  190,  n.  10. 

given  to  a  person  before  a  fimd  comes  into  hb  hands  is  wholly  ineffectual, 
190. 
to  trustee  of  fund  having  an  existing  charge  on  the  fund  :  its  effect,  191 . 
should  be  given  at  as  early  a  date  as  possible,  191. 

nor  right  of  set-off,  191. 
mortgagee  not  bound  to  take  unusual  means  to  give  notice,  190. 
how  far  registration  under  the  Irish  Land  Registry  Act  operates  as  notice, 

entry  of  discharge  of  mortgage  is  final  under  M.  S.  A.  '54,  and  security  not  revived 
by  any  subsequent  correction,  169,  170,  194. 
MORTGAGEE,  on  taking  possession,  entitled  to  freight,  534. 

NECESSARIES— 

are  ordinarily  necessaries  for  the  voyage  immediately  to  be  undertaken  or  in 

progress,  64,  230. 
whatever  is  reasonably  fit  and  proper  for  the  voyage  or  occasion,  198,  228. 

229. 
in  the  case  of  repairs,  is  not  limited  to  those  indispensable  for  the  voyage,  64, 
but  includes  those  which  are  fit  and  proper  for  the  service  of  the  vessel, 

64,  I9«. 
the  statutory  and  Admiralty  use  of  the  term  equivalents,  230. 
thi  iai  applied  is,  what  a  prudent  man  would  deem  a  necessary,  23a 
the  supplies  for  which  a  statutory  lien  exists  are  those  which  the  master  has 

an  implied  authority  to  order,  230,  198. 
master  can  charge  his  owner  or  principal  only  with,  58,  64. 
under  certain  conditions,  58,  198,  228. 
what  are  or  may  be  considered  necessaries  under  varying  conditions,  56  et 

seq,,  198. 
in  a  foreign  port  where  the  owner  has  no  agent,  56. 
or  cannot  personally  supply  or  purchase,  228,  230. 
or  under  peculiar  circumstances  of  emergency  in  home  port,  56. 
the  term  may  include  repairs  or  money,  56,  229. 
but  only  so  for  as  warranted  by  exigency  of  the  case,  229. 
would  not  include  payment  of  past  debts,  64. 
nor  payments  when  the  owner  is  accessible,  641 

money  advanced  to  the  master  to  pay  an  average  loss,  64,  230. 
if  master  has  borrowed  money  abroad,  lender  may  recover  from  owner  when, 

204. 
lien  on  ships  formerly  limited  to  primarily  indispensable  repairs  when 

immediately  necessary,  229. 
or  provisions,  229. 

necessaries  for  ship  and  necessaries  for  voyage  the  same,  230. 
master  cannot  draw  bills  in  owners'  name  for,  204. 
nor  pledge  the  credit  of  his  owner  in  port  in  which  he  lives,  230. 
only  under  exceptional  circumstances  if  owner  can  interfere,  230. 

41 
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what  are  not  necessaries,  64,  192,  230. 

master's  authority  to  bind  his  principal,  when,  60  ei  Sf^* 

supplUs  ofy  who  liable  for,  56  et  seq,,  205. 

liability  of  owner  depends  not  on  ownership,  but  Contract,  56. 
test  is,  upon  whose  credit  were  supplies  made,or  repairs  executed, 

62, 
did  the  principal  expressly  of  impliedly  assent?  61. 
registered  owner  not  necessarily  liable  for,  59,  60,  62. 
name  on  le^itx  primd  facie  evidence  of  liability  for,  55,  62,  63. 
such  pn'md  facie  evidence  capable  of  being  rebutted,  55,  63. 
•       the  fiict  of  r^stered  ownership  gives  no  authority  to  pledge 
credit  of  owner,  60,  ()(>, 
must  be  on  a  contract  with  the  principal,  or  orders  given  by  the 
master  as  for  him,  60. 
LiaHiUy  of  principal  for,  when  agent  has  been  paid  and  has  failed  to  pay,  57>  ^^ 
part-owner  when  other  part-owners  make  de&nlt,  62. 
where  one  part-owner  retires,  63. 
where  ship  is  transferred,  63. 
material-man's  lien  for.    Maritime  and  independent  of  possession,  when,  57. 
shipwright's  lien  for  repairs  possessory,  57,  217. 
a  common  law  lien  only  in  England,  57. 
NECESSITY— 

In  marititne  affairs^  what  is. 

not  an  irresistible  comj>elling  power,  222. 

the  force  of  circumstances  which  deteradne  the  course  to  be  taken,  222, 

225. 
origin  of  the  master's  powers  as  a  particular  agent  in  case  of  sale  of  ship, 

161,  200,  2\%etseq, 
what  circumstances  amount  to,  in  such  an  event,  219. 
necessity  which  governs  jettison,  1 19,  220. 
in  sale  of  cargo,  221,  234. 

ship,  161,  200,  218  etseq. 
transhipment  of  cargo,  222,  223  d  seq^. 
deviation  under  restraint,  225. 
bottomry  transactions,  20(5  d  seq. 
apprehension  of  war,  226. 

justifies  hypothecation  of  ship,  119,  201,  202,  207,  219,  234. 
Tesi  of     What  a  wise  and  prudent  man  would  do  under  the  circumstances,  224. 
obligations  of  necessity  and  prudence  summarised  by  Sir  H.  S.  Keating, 

226. 
has  been  termed  "an  imperious  uncontrollable  necessity,'*  162. 
and  variously  defined,  162,  219,  224,  226,.234. 
NEGLIGENOS^^'^^*  ^^^  unprovided  necessity,"  234. 
Of  carrier, 

not  excused  by  exceptions  in  bill  of  lading,  when,  473,  511. 
not  if  exceptions  capable  of  reasonable  interpretation,  523. 
nor  by  defence  of  "  act  of  God,"  443. 

**  perils  of  the  sea,"  473,  511. 
nor  unless  exceptions  are  specifically  directed  to  negligence  impute  1,  473. 

may  shift  onus  of  proof,  wheo,  474. 
in  stowage  equivalent  to  n^ligent  navigation,  when,  416. 
reference  to,  54,  238,  241  et  seq, 
delays  in  delivering  goods,  241. 
overloading,  242. 
OJ  master.     Owtier  is  liable  for,  when,  70,  230*  244. 

is  not  as  to  the  shipper  excused  by  the  perils  excepted,  523. 
nor  if  it  amounts  to  barratry  and  is  excepted,  511. 
for  not  making  up  average  statement,  547. 
and  securing  its  payment,  547. 
not  keeping  good  look-out,  244. 
bad  stowage,  54,  238,  241  etseq, 
torte  of,  generally,  54,  239,  240. 
may  be  provided  against,  when  and  to  what  extent,  511. 
IS  inconsistent  with  defence  of  **  inevitable  accident,"  446. 
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measure  of  negligence  wWch  renders  carrier  liable,  disputed,  351,  373,  n.  3, 

373. 
gross,  what  is,  346. 

"  ON  ACCOUNT  AND  RISK,"  s^g  Tii.  "  Shipment "  on  account  and  risk,  392,  497. 
*'  OWNER  MANAGING  '  OF  SHIP— 

a  general  agent  of  the  joint  undertaking,  51. 
duties  of,  47. 
agency,  how  limited  and  defined,  48. 

for  extraordinary  acts  requires  express  authorTty,  51. 
has  implied  authority,  when,  51,  52. 
can  sue  and  recover  for  advances,  when,  51. 
has  what  rights  of  lien,  5 1 . 

primd  facie  authority  to  pledge  credit  of  owners  for  necessary 

repairs,  52. 
but  this /rrVn^Jy^zTAf  authority  may  be  rebutted,  when,  52. 
can  contract  for  all  purposes  within  scope  of  his  employ- 
ment, 51,  52. 
in  ancient  times  usually  sailed  with  the  ship,  53. 
cannot  delegate  his  powers,  48. 

nor  mortage  the  entire  freight,  48. 
act  adversely  to  co-owners,  48. 

enter  into  any  barpain  prejudicial  to  their  interests,  49. 
make  secret  bargam  repugnant  to  duty,  49. 
for  his  own  secret  benefit,  49. 

cancel  charter-parties,  though  he  may  make  them,  47. 
\^  general  agent,  when — 
in  home  port,  49. 

has  a  right  of  lien  out  of  freight,  but  not  a  charge  upon,  51. 
duty  to  collect  freight  51,  52. 

render  strict  and  true  accounts,  50. 
account  to  principals  for  any  profits  of  his  agency,  50. 
pay  charges  of  voyage,  50. 
his  authority  when  to  be  decided  by  jury,  $2. 
OWNERS,  CO.- 

Ordinarily  not  joint  tenants,  but  tenants  in  common,  31,  and  n.  3,  38. 
no  right  of  survivorship  among,  31,  39. 
are  joint  tenants  in  the  profits  and  earnings,  36,  37. 
cannot  sell  or  deal  with  shares  of  other  co-owners  without  authority,  31,  39, 
Are  not  partners,  31. 

cannot  pledge  the  credit  of  each  other,  31. 
otherwise  by  the  Am.  law,  32,  37,  45. 
are  not  liable  for  misconduct  of  each  other,  31. 
each  is  severally  liable  on  his  own  contract,  32. 
co-owner  has  distinct  and  undivided  interest  in  the  ship,  32. 
have  a  larger  implied  authority  by  Am.  law,  32. 
co-owner  may  bring  trover  for  his  share,  when,  32,  33. 
Relief  accorded  where  co-owners  dissent  as  to  employment  of  ship^  33  et  seq. 
power  of  Court  of  Admiralty  herein,  34,  35  et  seq. 

each  can  transfer  personal  interest  in  his  own  shares  without  consent  of  co- 
owners,  38. 
have  no  Uen  on  the  thing  owned  in  common,  38. 
can  arrest  ship  in  Admiralty  and  obtain  decree  in  possession,  when,  3,8. 
is  entitled  to  action  of  account,  when,  38. 

joint-owners  constitute  one  person  only  in  reference  (o  registration,  24. 
Liabilities  of  in  event  of  bankruptcy,  37,  39. 

co-owners  prove  against  estate  of  bankrupt  co-owner,  when,  39. 
can  claim  to  be  repaid  cost  of  outfit,  when,  41. 
Am.  law  in  respect  of  part-owners,  45. 
direction  to  insure  given  by  one  does  not  bind  (he  rest,  49. 
OWNERS  OF  SHIP— 
Owners  of  British  ships, 
who  may  be,  5. 
must  fulfil  statutory  requirements,  8. 
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OWNERS  OF  SBlV'-{c(mHHued). 

cannot,  unless  registered,  dear  out  for  sea,  8. 

use  British  flag,  when,  8. 
may  hold  in  joint  tenancy  by  agreement,  8,  32. 
in  such  case  partnership  would  be  implied,  32. 
who  cannot  be,  5. 
Liabilities  of—' 

in  reference  to  shippers,  68,  506;  and x^^  Tits,  "Negligence,"  "Neces- 
saries," "Bills  of  Lading,"  "  Common  Carrier,'*  &c. 
as  to  necessaries,  55,  63. 

negligence,  238,  416,  473.  5".  547- 
seaworthiness  of  ship,  see  Tit,  **  Seaworthmess,"  53. 
damage  done  by  ship  to  other  ships,  53. 

or  to  other  property,  53. 
are  primarily  liable  on  contracts  of  affreightment,  when,  53,  242,  470  ei  seq» 
for  br&urhes  of  dutv  and  of  contract  of  master,  68,  241,  243,  473. 
and  for  his  torts,  60. 
and  for  those  of  the  mariners,  68. 
for  advances  for  necessary  disbursements  in  foreign  port,  64. 

breaches  of  statutory  duties,  242. 
by  overloading,  242. 

defacing  load  line,  242. 
for  safety  of  goods  confided  to  him,  to  what  extent,  69  et  seq, 
misdelivery  of  goods  when  fraudulent,  532. 
by  their  master  when  ship  under  charter,  532. 
negligent  stowage,  510,  546. 
are  the  persons  entitled  to  freight,  54. 

have  lien  for,  when,  313,  322,  535,  and  sei  Tit,  "  Lien." 
are  entitled  to  limitation  of  liability,  when,  68,  81  et  sej. 
Authorities  of—^n^.  see  Tit,  **  Master  as  Agent." 
to  jettison  cargo,  54. 
hypothecate  or  sell,  234. 

PASSENGER  SHIP— 24?,  et  seq. 

what  is  a,  246. 

regulations  concerning,  246  et  seq, 

certificate  of  clearance  of,  246. 
PASSENGER  STEAMERS. 

defined  by  statute,  245. 

inspections  of,  245. 
PAYMENT  OF  FREIGHT.     See  TU,  "Freight,"  322  et  seq. 
PERILS  OF  THE  SEAS. 

ns  defined  by  Emerigon  in  reference  to  policies  of  insurance,  7^  n*  6- 

a  generic  term  comprehending  everything  for  which  the  insurers  are  liable, 
72,  n.  6. 

in  reference  to  contracts  of  carriage,  270, 444. 

is  the  equivalent  of  "  dangers  of  the  seas,"  444,  $23,  $31. 

how  far  equivalent  to  "act  of  God,"  373,  375,  377,  and  n.  6,  444,  53 1. 

included  in  "  act  of  God"  by  Story,  377,  n.  6. 

include  pirates,  377,  n.  6,  531. 

rocks,  rapids,  whirlpools,  icebergs,  more  than  ordinary  bad  weatheri 

445,  447. 

loss  by  sea  perils  and  losses  by  inevitable  accident  on  the  seas,  523. 

if  of  an  extraordinary  nature  or  from  irresistible  force,  523. 
do  not  include  as  exceptions  in  B.  of  L. — 

fire  as  between  shipowner  and  shipper,  except  by  lightning,  445,  531. 
vermin,  442. 

acts  of  negligence  of  the  master  or  crew,  377. 
nor  acts  of  robbers  or  thieves,  447,  531. 
nor  embezzlements  by  crew,  442. 
losses  by  rats  or  worms,  531. 

nor  apply  to  passengers  until  on  board,  53 1.  ^^ 

are  in  exoneration  of  the  master,  and  do  not  assist  the  diarterer  unless  it  u 
expressly  so  provided,  350, 
PERSONALTY,  I.  *^  ^^^ 

ships  which  do  not  require  registration  are  mere  chattels,  3. 
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VERSONALTV^fcontinuedJ. 


PILOTS. 


rules  which  govern,  attach  to  ships,  178. 
ships  transferred  and  disposed  of  as,  177. 
bat  British  ships  are  not  ordinary  chattels,  i,  2. 

do  not  pass  by  delivery,  2,  175,  ^/  xa/. 

or  by  bargain  and  sale,  177,  178. 

naked  promise  to  transfer,  175. 

and  possession  does  not  prove  title,  i. 
no  **  market  overt  '*  for  ships,  2,  177. 

executory  parol  promise  to  transfer  registered  ship  not  capable  of  being 
enforced,  174. 


passenger  ship,  not  engaged  at  time  in  caixying  passengers,  not  bound  to 

carry  a  licensed  pilot,  244. 
if  pilot  receives  injury  through  negligence  of  master  or  crew,  can  recover 

damages,  244. 
pilotage  compiUsoiv  in  what  cases,  245. 
masters  duty  to  take,  when,  243. 

execute  orders  of,  243. 
exoneration  for  damage  by  reasons  of  compulsory  pilotage,  244  ei  seq. 
PIRATES. 

exception  0/,  in  B.  of  L.,  527,  531. 

(see  Tit,  "The  King's  Enemies,"  72,  79,  372. 
PORT— 

IVhat  constitutes  a,  428. 

term  indicates  a  harbour  or  haven,  355,  428. 
place  with  warehouses  and  custom-house  is  a,  428. 

port  captain  and  custom-house  when,  355. 
an  open  roadstead,  when,  429. 
are  of  varymg  extent,  355, 
What  is  a— 

"  a  safe  and  convenient,"  355,  369, 429. 

•*  first  class,"  429. 
"  safe,"  369. 

"  good  port  for  loading,"  428. 

"impossible  "  if  named,  subjects  charterer  to  pay  freight,  440 
when  to  be  named,  440. 
when  imsafe  port  named,  369,  440. 

term  express,  **  some  safe  port  between  Havre  and  Hamburg,"  439 
blockaded,  ^S2  etseq, 

in  reference  to  demurrage.    See  Tit,  **  Demurrage." 
PortSt  various,  usage  of,  &a 
Algiers,  272. 
Amsterdam,  428. 
Belize,  in  Bay  of  Honduras,  430. 
Bolderaa,  367. 
Cardiff,  355,  428. 
Chili,  "  safe  port  in,"  440. 
Demerara,  428,  356. 
Dublin  Bay,  428. 
East  London,  South  Africa,  439. 
Kertch,  366. 
Labrador,  287. 

Liverpool,  Wellington  Dock,  434. 
London,  438. 
Mauritius,  432. 
Newcastle-on-Tyne,  434. 
Newfoundland,  287. 
Savannah,  283. 
Sulina,433. 
Taganrog,  366. 
Trmidad,  273,  439. 
Wells,  369. 
Winyaw,  356, 
PRIMAGE— 

where  not  expressly  stipulated  for,  not  recoverable  550. 


Digitized  by  VjOOQIC 


638  THE  LAW  OF  MERCHANT  SHIPPING. 

PRIVILEGE.  ^ 

or  maritime  lien  as  contrasted  with  possessory  lien,  and  see  7)*/.  *  *  Lien,    542. 
may  be  enforced  by  proceedings  ia  rem,  542. 
every  privilege  imports  an  h3rpothecation,  544. 
maritime  lien  a  right  to  take*  against  the  world,  544. 
as  well  as  against  the  owner,  544. 

the  equivalent  of  the  lien  in  damage  causes. 
PRIVILEGE  AND  PRIMAGE  explained  by  oral  evidence,  when,  283. 
exclusive  privilege  of  the  cabin  explained,  271. 
privilege  or  lien,  see  Tit.  "  Lien." 
PROHIBITION— prohibited  goods  must  not  be  shipped,  523. 
PROPER  BILL  OF  LADING,  master  must  sign,  when.  363. 
PROPERTY  in  goods  shipped  vests  on    condition    performed,  unless    circumstances 

determine  otherwise,  497. 
PROPERTY  MUST  PASS,  when,  m  reference  to  b.  of  L,  475. 
PUNCTUATION  of  charter-party,  when  considered  as  to  intention,  285. 
PURCHASER,  see  Tit.  "  Bargain  and  Sale  "  of  ships,  129— 131. 

"QUANTITY  AND  QUALITY  UNKNOWN*'— 
5^^' Analysis  of  B.  of  L.,  par.  2,  510  ^/  seq, 
what  the  declaration  in  effect  amounts  to,  512. 
"quantity  guaranteed,''  a  warranty  rendering  carrier  Uable»  513. 
quahfies  master^s  liability,  wiien,  363. 
QUEEN'S  ENEMIES— 

who  are,  531.    See  TU,  '*  King's  Enemies," 
exception  of,  does  not  include  acts  of  mobs,  531. 

include*  ** pirates,"  who  are  ** hastes  humani generis y^*  531. 


RATS- 


RECEIPT— 


See  Tit,  **  Vermin." 
not  a  sea  peril,  531. 
nor  an  accident  of  navigation,  531. 

by  ship,  what  a  good,  507. 

of  b.  of  I. 


of  goods  by  indorsee  of  b.  of  I.  evidence  of  a  new  contract  to  jmy  freight, 
438. 

care  of  b.  of  1.  raises  an  implied  contract  to  pay  fre^t  where  not  previously 
paid,  438. 

receiver  of  goods  primarily  liable  in  all  cases,  439. 
RECITALS  IN   DEED— 

how  far  an  estoppel,  470,  n.  2. 
REFUSAL  OF  CHARTERER  TO  LOAD— 

shipowner  not  bound  to  sail  with  empty  ship,  304. 

express,  excuses  the  other  side,  when,  394. 

master  to  sign  b.  of  1,  as  presented,  when,  361,  363. 
REGISTRARS—  *  o    .0  o 

persons  appointed  as,  19. 
must  keep  register-books,  19. 
in  reference  to  foreign  ports,  19. 
REGISTRATION  OF  SHIPS— 

what  constitutes  a  vessel  a  registered  British  ship,  i,  30,  158. 
register  only  open  to  British  ships,  12. 
forms  and  preliminaries  of,  23. 

of  forei^na  ship  not  previously  registered  as  British  ship,  23. 
by  whom  application  for  register  is  to  be  made,  i,  23, 
change  of  name  of  ship  to  be  altered  in  register-book,  when,  i,  23. 
no  duty  of,  implied  with  reference  to  foreign  ships,  160. 
possession  without  registration  gives  no  tifle  to  British  ships,  176. 
no  person  entitled  to  be  registered  as  owner  of  fractional  part  of  share, 

24. 
but  any  number  of  persons  not  exceeding  five  may  be  registered  as  joint 

owners  of  a  ship,  or  share  or  shares  therein,  9,  24. 
not  more  than  thirty-two  persons  entitled  to  be  registered  as  owners  at 

same  time,  24. 
body  corporate  may  be  regbtered  as  owner  by  corporate  name,  24. 
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REGISTRATION  OF  SUlFS-{ continued). 

joint  owners  coQstitate  one  person  only,  in  reftrence  to  piopertyin  ships,  24. 
property  in,  divided  into  sixty-four  shares,  24. 
registration  confers  perfect  title  at  law  .and  in  equity,  9,  1 73  ei  seq. 

but  equitable  interests    apart   from    register    recognised    in  some  cases, 

evidences,  and  is  the  record  of,  a  transfer  of  property  in  ship,  66. 
surveys  before,  by  whom  to  be  made,  23. 
regulations  in  reference  to,  23,  25  et  seq, 

security  which  only  creates  charge  or  lien  does  not  require,  160. 
in  reference  to  owners  of  ships,  25  et  seq, 
mortgages,  192 
managing  owner,  19. 
vendee,  66. 
bankruptcy,  66. 
contending  claimants.  175,  195. 
Certificate  of— 

any  pledge  or  deposit  of,  ill^al,  28, 158,  n.  8. 

on  mortgage  o^  195. 

master  the  proper  depositary  of,  195. 

must  be  used  only  for  the  lawful  navigation  ot  ship,  27,  28. 

any  detention  of,  against  master  navigating,  unlawful,  29. 

use  of  certificate  not  legally  granted,  a  misdemeanor,  28. 

might  formerly  have  been  pledged  or  charged,  29. 

instances  of,  29. 

cannot  now  be  detained  by  master  adversely  to  the  owner  of  ship,  either  for 

wages  or  disbursements,  29. 
master  proper  custodfan  of,  while  he  is  acting  as  master,  30. 
until  his  dismissal,  30. 
not  liable  to  penalty  for  detaining  until  dismissed,  or  refusing  to  give  up 

on  request,  30. 
sometimes  necessary  to  establish  character  of  ship,  3a 
production  not  necessary  to  establish  nationality,  3a 
in  criminal  cases,  when,  30. 

Court  of  Admiralty  will  decree  restitution,  when,  3a 
RE-LANDING  CARGO— 

if  ship  laden,  freighter  cannot  demand  his  goods  without  paying  freight,  if 
ship  has  gone  to  sea  and  driven  back,  524. 
REPRESENTATION— 

ordinary  rule,  *^  Simplex  comntendatio  iion  obligate'*  124. 

when  it  amounts  to  a  warranty,  124. 

every  rq)resentation  not  a  warranty,  124. 

fraudulent  r.,  what  it  includes,  128. 

inaccurate  or  untrue  statement,  if  not  intended  to  orm  integral  part  ol 

contract,  will  not  dissolve  a  sale,  127, 
vendor  not  bound  to  communicate  immaterial  facts,  130. 
nor  to  disclose  every  defect,  130. 

nor  to  correct  mistakes  arising  from  errors  of  judgment, 
130. 
knowledge  of  falsehood  of  r.  not  necessary  to  constitute  fraud,  131. 
when  law  imposes  duty  to  know  and  disclose  certain  facts,  forgetfulness  is 
no  excuse,  131. 
sed  secus  if  no  such  duty  is  imposed,  131. 
if  vendor  speaks,  though  not  bound  to  do  so,  he  must  speak  the  whole 

truth,  131. 
stipulation  that   "  errors  of  description  shall  not  avoid  the  contract"  docs 
not  take  away  right  of  recission  for  fraud,  131. 

nor  for  mistake  in  a  matter  materially  inducing  contract, 

same  rule  applies  to  condition,  "  ship  to  be  taken  with  all  faults,"  131. 

See  Tits.  "  Warranty"  and  **  Ships,  Baigain  and  Sale  of,"  127  etseq, 
RESPONDENTIA— 

is  a  loan  secured  on  cargo  for  benefit  of  cargo,  206,  234. 
dependent  on  safety  of  ships,  206. 
RESPONSIBILITY  OF  SHIPS  TO  CEASE.— .Scf  Tit.  **  Cesser  of  Liability,"  545. 
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RESTRAINT  of  PRINCES  &  RULERS— 

comprehends  every  case  of  interruption  by  legal  authority,  531. 

extends  to  actual  and  operative,  and  not  contingent,  restraints,  382. 

applies  in  exoneration  of  master,  not  of  charterer,  381. 

when  omitted,  446. 
*'  RIOTS,  STRIKES  or  ACCIDENTS"  excepted,  do  not  include  snow-storm, when,  158. 
ROBBERS— 

are  not  included  in  dangers  or  perils  of  the  seas,  447,  531. 

term  limited  to  robbers  by  force,  and  does  not  include  thieves,  377,  n.  4. 

**  SAFETY  "  means  witii  safety  to  a  loaded  ship,  367,  430. 

how  obligation  is  to  be  performed.  430  et  sea,.  520  ctseq.  and  Ada. 
SAILING— 

W^iat  is  a,  428. 

distingubhed  from  final  sailing,  when,  356,  428. 
not  the  same  as  "  to  depart,"  428. 
what  is  a  bond  fide  or  sufficient,  428. 
**  forthwith  "  or  **  with  all  convenient  speed,"  427. 
**  first  favourable  wind,"  427. 
distinguished  from  "despatched  fix)m,"  428. 

statement  that  ship  will  sail  on  a  given  day  not  always  a  wananty,  424. 
SALE,  131— 134. 

what  constitutes,  142. 

purchaser  bound  by  rule,  "  caveat  emptor^*'  177. 
when  property  in  existing  chattel  vests  by,  142,  143. 
generally,  by  actual  delivery,  143, 
an  intention  that  the  property  shall  pass  will  be  sufficient  to  pass  it  with  delivery 

only,  144. 
actual  delivery,  in  the  case  of  ships,  does  not  necessarily  vest  the  propeity  m 

them,  143,  151. 
in  non-existing  chattel,  when  it  vests,  is  a  question  of  intention,  142,  143. 

generally  not  until  completed  and  ready  for  delivery,  142. 
where  there  is  actual  delivery,  the  question  of  pa3rment  is  immaterial,  145. 
what  converts  a  mere  agreement  to  sell  mto  an  absolute  sale,  143. 
difference  between  executed  and  executory  sale,  146. 
there  is  no  **  market  overt  "  for  sale  of  ships,  177. 
'' WUh  aU fauUs''-- 

application  of  rule,  131 — 135. 
meaning  of  expression  generally,  132. 

as  applied  to  horse-dealing,  133. 
explanation  of  term  by  Lord  Ellenfi)rough,  132. 
Lord  Kenyon,  133,  n.  i. 
Lord  St.  Leonards,  134. 
limits  vendor's  responsibility  for  patent  defects,  132. 
excludes  any  warranty,  133. 

sed  secus  as  to  latent  defects  fraudulently  or  purposely  concealed,  13a,  134- 
vendor  not  bound  to  communicate  facts  within  his  own  knowledge,  134. 

must  not  use  artifice  to  conceal  facts  from  vendee,  134. 
mere  non-communication,  to  avoid  contract,  must  be  fraudulent,  134. 

fraudulent  or  not,  is  a  question  for  the  jury,  134. 
qucere  whether  word  "faults"  implies  defects  which  go  to  the  root  of  the 

consideration,  133. 
effect  of  misstatement,  as  to  year  in  which  ship  was  launched,  on  sale  of  ship, 

132. 
vendor  of  ship  bound  to  disclose  latent  defects  notwithstanding  these  words,  1^2. 
how  far  rule  holds  where  vendee  has  opportunity  of  inspecting  ship, 
132,  134. 
*'  With  all  faults^  without  allowance  ror  any  defects  whatsoever''^ — 

explanation  of,  as  applied  to  ships,  134,  135. 
"  Or  error  whatsoever** — 

meaning  of  these  additional  words,  135. 

do  not  exclude  all  liability  for  misdescription,  135. 
by  auction — 

how  far  misdescription  in  particulars  of  sale  will  annul  sale,  there  being  a  term 

in  the  conditions  of  sale  to  the  contrary,  135. 
misdescription  originating  in  error  will  not  annul,  135. 
amounting  to  fraud  will  annul,  135,  136. 
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burden  ol  proving  fraud  lies  on  person  charging  it,  135. 
will  be  vitiated  by  any  contrivance  akin  to  fraud,  135. 

by  employment  of  puffers  without  buyer's  knowledge,  136 — 138. 
courts  of  law  and  equity  formerly  diflfered  on  this  point,  136. 
♦  *  without  raerue** — 

meaning  of  expression,  136 — 138. 
is  to  be  construed  strictly,  136. 

omission  to  state  facts,  if  wilful  and  designed,  amounts  to  represen- 
tation giving  ground  for  rescission,  136. 
if  accidental,  is  ground  for  damages  only,  137. 
Instances  of  errors  giving  ground  for  rescission,  137. 
"  appurtenances  " — 

meaning  of  term  in  sale  of  ships,  133. 

rule  laid  down  by  Lord  Stowell  as  to,  139. 
employed  in  M.  S.  Acts  to  limit  shipowners'  liability,  138. 

in  America  has  a  less  extended  meaning,  138. 
what  chattels  the  term  includes  in  policies  of  assurance,  138. 
in  a  bill  of  sale,  138. 
**/urnUure** — 

what  chattels  are  included  under  the  term,  138. 

term  larger  than  in  policies  of  assurance,  138,  n.  6,  139. 
SEAWORTHINESS— 338,  351, 424,  427. 

warranty  of:  may  be  express  or  implied,  338  etseq.^  424. 
is  implied  in  all  contracts  for  carriage  of  goods,  338. 

whether  by  charter  or  by  general  ship,  340,  424. 
where  charter-party  exempts  owner  from  liability  for  perils  induced  by  neg- 
ligence of  his  servants,  427. 
in  a  bill  of  lading,  427. 
express :  is  generally  that  ship  shall  be  staunch  and  strong  and  every  way  fitted  for 
the  voyage,  339. 
if  ship  is  not  a  common  carrier,  the  ordinary  exceptions  in  b.  of  1.  are  no 

protection  to  shipowner  if  ship  unseaworthy,  346. 
when  it  attaches,  3^0,  426. 

at  the  time  the  perils  of  the  voyage  commence,  338. 
varies  as  to  season,  adventure  and  service,  339,  347>  3So. 
is  performed  bv  ship  being  seaworthy  at  commencement  of  voyage,  425. 
is  sufficiently  iumisned  for  service  in  which  she  is  engaged,  339,  425. 
ship  may  be  seaworthy  for  dock  or  river,  but  not  for  ocean  service,  349. 
rule  may  be  mitigated  by  necessity  of  subsequent  navigation,  426. 
if,  when  about  to  sail,  she  is  reasonably  fit  or  sufficient  for  specific  voyage 

to  be  undertaken,  338,  339,  341,  349,  424,  426. 
but  there  is  no  warranty  that  ship  shall  continue  seaworthy,  343. 
how  far  owner  is  bound  to  repair  when  ship  subsequently  becomes  unsea- 
worthy, 342,  344,  425. 
master  sails  with  unseaworthy  ship  zt  his  peril,  345,  425. 
by  Am.  law  shipowner  is  bound  to  keep  ship  in  repair  and  seaworthy,  344, 

345. 
master  putting  into  port  to  repair,  must  repair  within  reasonable  time,  346. 
what  the  warranty  of  s.  involves,  340  etse^.,  425. 

remarks  of  Lord  Tenterden  as  to  shipowner's  duty  in  this  respect,  340, 425. 
freedom  from  latent  defects,  339,  341,  348,  351. 
American  law  as  to  latent  defects,  340,  n.  2,  351. 

as  to  seaworthiness  generally,  341  etsey,f  425. 
ship  must  be  every  way  fitted  for  yoyage,  339,  346. 
have  the  proper  charts  and  nautical  instruments  on  board,  346. 
a  suflScient  crew,  338,  346,  349,  425. 
a  Qualified  master,  350,  425. 
sutficient  sails  and  stores,  350,  425. 
if  a  steamship,  machinery  must  be  reasonably  fit  and  in  order,  and  01 

sufficient  power  to  perform  voyage,  346. 
loading  ship  with  greater  cargo  than  she  can  safely  cany,  so  as  to  render 

her  unseaworthy,  is  a  breach  of  the  warranty  of  s.,  425. 
and  this,  apart  from  statutory  liability  for  so  domg,  425. 
formerly  no  warranty  that  ship  should  be  seaworthy  at  every  port  which  she 
left  in  the  course  of  her  voyage,  425* 
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SE\yrOKTHmESS-'Ccontinu€dJ . 

bat  see  conflicting  decisions  thereon,  425,  426. 

unseaworthiness  in  port,  is  no  breach  of  the  warranty  of  s,,  425. 

as  to  cases  in  which  charterer  may  reject  ship  if  offered  in  unseaworthy 
state,  426. 

has  relation  only  to  cargo  to  be  loaded,  and  voyage  to  be  undertaken,  338, 
339,  349,  424. 

does  not  exist  at  common  law  with  respect  to  passengers,  424. 

carrier  is  not  insurer  of  safety  of  passenger  in  every  event,  424. 
is  only  liable  for  negligence,  424. 

tendency  of  modem  decisions  to  import  the  warranty  in  respect  of  pass- 
engers, 425. 
in  insurance  policies,  the  warranty  does  not  extend  to  lighters  employed  to  land 
cargo,  426. 

sedsecus  where  master  is  under  contract  to  deliver  goods,  426. 

loading  deck  cargo  contrary  to  M.  S.  Act  is  not  unseaworthiness  within  the 
meaning  of  term  as  used  in  policies,  426. 

nor  sailing  without  certificate  of  clearance,  426. 

no  implied  warranty  of  seaworthiness  in  time  policies,  as  the  terms  ot  agree- 
ment exclude  such  a  warranty,  350,  426. 

on  "  ship  alone  "  is  not  a  continuing  warranty —must  exist  when  ship  sails, 

350. 

or  if  voyage  is  in  different  stages  it  must  exist  at  the  commencement  of  each 
stage,  350. 

in  voyage  policies  the  warranty  extends  to  latent  defects,  3^0. 

a  presumption  of  unseaworthiness  arises  where  ship  leaks  or  fails  soon 
after  sailing,  343,  349,  425. 

when  a  ship  has  been  repaired,  question  whether  such  repairs  made  her 
seaworthy  is  one  of  fact  for  a  jury,  425. 

where  ship  requires  repairs,  master  is  bound  to  get  them  executed  within 
a  reasonable  time,  369. 

whether  a  shii>  was  or  was  not  seaworthy  at  the  commencement  of  a  voyage 
is  one  for  a  jury,  427, 
SHIP— 

how  acquired,  141,  195. 

by  purchase  before  construction,  141,  142. 
during  construction,  141. 

after  completion,  by  contract  executory  and  executed,  141. 
master,  see  Tit,  **  Master  as  Agent.** 

by  operation  of  law,  e.g,,  by  death  or  bankruptcy,  141. 

by  marriage  of  female  owner,  141. 

by  capture,  141,  152,  158.     See  Tit  "  Capture.** 

by  transfer  and  mortgage,  194.     See  Tit.  "Transfer  of  British  Ships.** 

by  arrest,  seizure  and  sale  as  personal  chattel,  Z41. 

by  building,  142,  152. 

property  of  materials  used  in  construction  ot  s.  is  in  builder  until  comple- 
tion, 143,  146. 

secus^  if  there  is  appropriation,  by  intention  or  agreement  of  the  parties, 
before  completion,  143. 

intention  to  appropriate  must  be  mutual,  145. 

question,  whether  or  not  it  is  intended  to  divest  the  builder  of  hb  properly 
in  the  materials,  is  one  of  law  rather  than  fact,  144,  149. 

may  be  specifically  appropriated  by  buyer  as  far  as  completed,  144. 

lien  may  be  created  en  s.  to  the  extent  of  iostalments  paid  to  buUder,  144. 

builder  docs  not  lose  his  lien  for  residue  of  unpaid  price  by  vesting  the 
general  property  in  the  ship  in  his  customer,  14J,  147. 

wntten  document  not  necessary,  at  common  law,  &r  transfer  of  unregistered 
s.,  145- 

every  parol  contract  for  sale  or  transfer  of  registered  s.  is  void  by  statute,  145. 

how  far  pavment  bv  instalments  is  evidence  of  such  intention,  146,  147. 

American  law  on  the  subject,  149,  n.  3. 

what  acts  of  expressed  intention  will  suffice,  149. 

vendor's  lien  for  unpaid  purchase  money,  147. 

effect  of  vendee's  insolvency  while  ship  is  building,  on  contract  to  build,  147. 

mode  in  which  vendee  or  his  trustee  in  bankruptcy  can  effect  a  valid  trans- 
fer of  ship  before  completion,  without  delivery,  actual  or  constructive,  147, 
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general  property  in  s.  vested  in  vendee  by  signing  certificate  for  purpose  o 

registering  s.,  148. 
agreement  *'  to  take  shares  in  a  particular  s.'*  how  construed,  148. 
payment  of  instalments,  formerly,  did  not  vest  property  in  s.,  146. 
sed  secus,  it  does  so  now,  to  extent  of  such  payment,  149. 

subject  to  vendor's  lien  for  unpaid  purchase  money,  149. 
vendee  can  insist  on  completion  of  ship  contracted  for,  149. 
Scotch  law  on  the  subject,  15a 
parol  agreement  for  sale  of  Briti^  ship,  even  on  good  consideration,  not 

binding  before  passing  of  M.  S.  A.,  1854,  173. 
as  to  wha^  is  necessary  to  render  contract  of  sale  valid,  173,  174,  178. 

agreement  to  give  or  execute  bill  of  sale  at  future  day  might  be  valid, 
173,  n.  7,  175,  n.  6. 
no  interest  can  be  created  in  registered  ship,  save  in  the  forms  prescribed  by 

statute,  175. 
delivery  or  some  equivalent  act  before  registration  might  pass  some  interest 

in  ship  enforceable  at  law,  175. 
possession,  though  some  evidence,  is  not  proof  of  title  in  ship  unless  statu- 

toiy  forms  are  complied  with,  1 77. 
how  fu  bill  of  sale  on  ship  at  sea  conveys  all  property  in,  175. 

bankruptcy  of  vendor  before  arrival  of  ship  at  port  does  not  prevent 

his  performing  the  formalities  for  completing  the  transfer,  175. 
what  would  be  deemed  a  valid  transfer  where  vendor  withheld  his 

signature  from  certificate  of  registry,  175. 
or  where  vendor  became  bankrupt,  17J. 
**  ship  : "  this  term  under  M.  S.  Acts  includes  any  vessel  used  in  navigation, 

not  propelled  by  oars,  176. 
equitable  assignment  of  ship,  under  contract  not  in  statutory  form,  and  not 
re^tered  either  under  M.  S.  A.  or  Bills  of  Sale  Act,  1854,  does  not  con- 
stitute vessel  a  British  ship,  176. 
possession  without  registration  gives  no  title  to  British  ship,  176. 
person  entitled  may  bring  trover  against  person  in  possession,  176,  n.  9. 
may  be  held  in  various  shares  prescribed  by  law,  177. 
maybe  acquired  without  actual  delivery,  by  contract,  while  being  built,  177. 
transferred  by  hill  of  sale,  without  actual  delivery,  while  at  sea,  177. 
vendee  must  take  possession  as  soon  as  practicable  after  ship's  return 

to  port,  177. 
without  that  such  taking  ot  possession,  vendor  is  deemed  in  appar- 
ent possession  of  ship  within  Bankruptcy  Acts,  177. 
bill  of  sale  of  ship  may  be  absolute  or  defeasible,  177. 
whether  absolute  or  defeasible  is  a  question  of  intention,  177. 
is  subject  to  ordinary  rules  of  construction,  177. 
as  between  seller  and  buyer  b.  of  sale  transfers  without  registration  actual 

property  in  ship,  178. 
purchaser  of  ship  bound  bv  rule,  "  caveat  emptor^''  ijy. 
no  market  overt  in  case  of  ships,  177. 

shares  in  registered  ship  regarded  as  stock  within  meaning  of  Trustee 
Act  (1850),  177. 
are  goods  and  chattels  within  Bankruptcy  Acts,  178. 
are  not  goods,  wares,  and  merchandise  within  Stat  Frauds,  178. 
powers  conferred  on  Ct.  Chancery  to  make  orders  vesting   property  in 

ships  under  Trustee  Act  (13  &  14  Via,  c.  60),  178. 
husband  may  be  regarded  as  constructive  trustee,  where   wife   becomes 

trustee  of  shares  in  ship,  178. 
power  of  Chancery  Division  to  make  order  vesting  sole  right  to  transfer 
or  receive  income  of  shares  in  ship  where  sole  trustee  refuses  to  transfer 
or  receive  income,  178. 
or  where  personal  representative  of  deceased  owner  of  shares  is  out  of 

jurisdiction  or  cannot  be  found,  179. 
County  Court  jurisdiction  in  reference  to,  where  amount  is  under  ;£'5co,  179. 
passes  aspersonalty,apart  from  registration,  to  trustee  of  bankrupt  trader,  191 . 
cases  in  which  bill  of  sale  is  not  necessary  to  vest  property  in  ships,  193, 194. 
general,  what  is,  196. 

what  is  included  in  term  in  M.  S.  Act,  1854, 3,  176,  423. 
is  equivalent  to  term  **  vessel "  in  County  Courts  Acts,  1868-69,  423. 
payments  by  instalment  in  reference  to  progress  of  work,  149. 
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SHIFS  HUSBAND— 

duties  of,  defined,  47,  52. 
is  a  general  agent  of  tlie  ship,  49. 

appointed  to  conduct  the  necessary  concerns  of  the  ship,  47. 
his  duties  of  a  fiduciary  character,  49. 
the  limitation  of  his  powers,  48. 
how  fai  his  agency  binds  his  principals,  51. 
power  to  pledge  his  principal  s  credit,  32, 
SHIFS  TACKLES— 

delivery  from,  548. 
SHIPMENT— 

what  acts  amount  to,  360,  361,  507  c/  seq, 

act  oU  often  determines  vesting  of  property,  507. 

actual  or  constructive,  initiates  responsibility  of  carrier,  507. 

is  completed  by  signature  of  b.  of  1.,  508. 
varies  with  custom  of  place,  Oacilities  of  port,  trade  usage,  &c.,  507. 
mere  delivery  at  wharf  not  necessarily  a,  507. 

if  goods  received  by  mate,  to  be  carried  coostwiie,  tofiSdentt 
507. 
but  if  a  usual  place  of  deposit  for  the  ship,  may  be,  507. 
even  if  possession  wrongfiiUy  resumed  by  shipper,  507. 
but  not  if  delivered  to  an  unauthorised  person,  507. 

or  at  an  improper  place,  507. 
mere  placing  of  goods  on  deck  not  necessarily  sufficient,  507. 
acceptance  of  freight  ratifies  act  of,  507, 

of  cargo  to  order  of  vendee  and  delivery  of  b.  of  1.  vests  property,  498. 
obligation  on  shipper  that  goods  on  s.  are  not  dangerous,  517,  542. 
liability  of  ship  on,  in  reference  to  passengers*  luggage,  508. 
freight  upon  a,  payable  by  general  rules,  when,  548. 
in  March  or  April,  how  construed,  369. 
**  for  account  and  risk,**  498. 

does  not  determine  vesting  of  the  property  shipped,  498. 
*'  on  account  and  risk  of  consignee,"  497. 

"  of  goods  to  arrive,*'  that  quantity  actually  shipped  is  for  vendee,  507. 
SHIPPED,  506-518— 

is  a  declaration  in  b.  of  L  that  goods  are  in  fact  on  board,  360,  361, 
506,  510. 
meaning  of  term  as  a  declaration  of  act  execute^)  506,  508. 
as  a  receipt,  472,  516,  510  rT  seq, 
when  goods  not  shipped,  statement  a  fraud,  506,  510. 
statement  in  reference  to  quantity  only  primd  facie  evidence^  when,  363. 
is  declaration  of  completion  of  entire  act,  360,  361,  508. 
time  when  shipment  completed,  marks  compliance  with,  508. 
master  no  authority  to  sign  b.  of  L  unless  goods  have  been  shipped,  506, 509. 
giving  mate's  receipts  operates  as  a  shipment,  when,  36a 
if  the  goods  not  on  board  or  received  by  him,  his  principal  (the  shipowner) 

is  not  bound,  506,  509. 
statement  binds  shipovmer  to  deliver  quantity  shipped  only,  363. 
where  goods  not  on  board  when  b.  of  I.  signed,  502. 
statement  of  quantity  shipped  in  b.  of  L  o^y  prifnd/acte  evidence,  363,  508. 
as  to  what  delivery  to  master  fulfils.     Set  TiL  **  Shipment,"  360,  507  et  uq. 
**  in  good  order"  and  "  well  conditioned"  equivalent  terms,  512,  517. 
when  admitted  without  qualification  strong  evidence  of  apparent  condit'ion, 

514. 
but  not  an  estoppel,  510. 
When  limited  by  express  terms — 
negatives  exceptions,  511. 
as  statement,  '*  contents  unknown^'  a  declaration  only  as  to  the  external 

condition,  510. 
*  *  weighty  contents  and  value  unknown^*  510  et  seq, 
inserted  to  protect  master  from  alleged  short  delivery,  463,  ^loet  seq. 
is  a  repudiation  of  liability  as  to  matters  within  limits  of  which  master 

cannot  reasonably  be  informed,  512. 
*<  quantity  and  qualitv  unknown,"  51a 
"  contents  unknown, '  510. 

and  value  unknown,  510  et  seq. 
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**  weighty  measunment  and  contents  unknown,^''  441. 

does  not  render  b.  of  1.  inoperative  as  to  quantity,  503,  $12. 
**  On  account  and  risk**  of  consignee,  497, 

holder  of  b.  of  1.  retains  dominion  over  goods  "  shipped,"  when,  502,  508. 
SHIPPER— 

fixed  with  notice  of  terms  of  charter-party,  when,  501  et  seq.^  537. 
/ria^/r/i^  demurrage  and  detention,  when,  537. 

pro  rata  freight,  when,  525,  528. 
dangerous  goods,  when,  517. 
acts  of  stevedore  appointed  by,  5 1 1. 
for  freight  on  short  delivery  and  leakage,  when,  513. 
not  for  risk  of  land  carriage,  when,  470. 
not  for  pro  rata  freight,  when,  525. 
right  of,  to  resume  possession  of  goods  after  delivery  to  ship,  when  tortious, 
460,  507. 
to  reclaim  goods  after  loading  on  board,  434. 
to  indorse  b.  of  1.  as  agent  of  consignee,  466. 
fus  disponendi  oi^  480,  481. 
owner's  lien  against.    See  Tit,  **  Lien,**  534  et  seq, 
SHIPPERS'  **  RECONSIGNMENT  OPTION  **  does  not  extend  to  consignee,  474,  n.  3, 

518. 
Si^ature  of  Bill  of  Lading,    See  Tit,  **  Master  as  Agent,**  508. 
SHIPS— 

Bargain  and  sale  of^  1 22-165,  and  see  Tit.  "  Sale.** 

primary  rule  in,  ^^  caveat  emptor,*^  122,  123,  177. 

purchaser  bound  to  investigate  title,  177. 

possession  no  proof  of,  143,  151,  177. 

no  market  overt  for,  177. 

courts  of  equity  set  aside,  when,  137. 

acquisition  of  ships  before  completion  by  purchase,  during  construction, 

141-152. 
acquisition  by  capture,  152-160. 

by  purchase  from  master,  160-165. 
purchases  with  or  without  inspection,  rules  in  reference  to,  133. 
by  words  of  representation,  \  24. 

of  warranty,  125,  126  et  seq, 
by  description,  131. 

nusdescnption,  \nlful  or  designed,  135  etseq, 
aft  to  sale  *'  with  all  faults,'*  I3i->I34. 

"  with  all  faults  or  errors  whatsoever,**  135. 
that  errors  of  description  shall  not  avoid,  131. 
"absolutely  without  reserve,**  &c.,  138. 
representations  which  do  not  amount  to  warranty,  127  et  seq, 
rules  in  reference  to,  129  et  seq, 
as  to  grade  of  ship  or  class,  140. 
SHIPWRIGHT— 

can  retain  possession  of  ship  until  entire  purchase  money  is  paid,  147. 

insolvency  of  vendee  does  not  dissolve  the  contract  with,  147. 

insolvent  or  bankrupt  vendee  may  elect  that  contract  be  completed,  when 

147. 
lien  of,  is  possessory  lien,  151. 

may  be  asserted  as  against  the  mortgagee,  when,  151,  172. 

where  repairs  necessary,  151,  172. 

hire  of  ship  or  dock  cannot  be  charged  during  the  exercise  of  the 

richt,  151. 
lost  by  abandoning  possession,  151. 
how  the  right  arises,  152* 

in  case  of  foreign  ships,  is  protected  by  statute,  when,  152. 
ship  cannot  be  sold  by  reason  of,  152. 
gives  no  right  to  file  bill  to  compel  a  sale  of,  152. 
notice  of,  for  unpaid  claim  for  necessaries,  does  not  affect  purchaser 
of  ship  not  under  arrest,  159, 
who  is  a,  or  material  man,  157,  n.  7. 
maritime  lien  as  distin^^^ed  from  possessory  lien,  151. 
created  by  the  civil  law,  151,  n«  8. 
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SHIPWRIGHT— ("^^w/iVri^*/;. 

only  exists  in  those  countries  which    have  adopted  UieciTil  law, 

152. 
does  not  exist  in  England,  173. 
is  a  charge  on  ship  after  she  has  left  the  yard,  151. 
does  not  depend  upon  possession,  152. 
SHORT  DELIVERY— 

liability  of  master  for>  362  ti  seq, 

see  Tit.  "  Delivery." 
SIGNATURE  OF  AGENTS,  ^il^^^fi, 

charterer  as  agent  for  shipowner  to  b.  of  1.,  549. 

by  master  in  contracts  for  carriage,  549. 
SNOW-STORM— 

not  an  accident,  442. 
SPECIE— 

when  goods  arrive  in,  freight  payable,  516. 

rules  in  reference  to,  516. 

when  residue  valueless,  516,  532. 

deteriorated  by  sea-damage  or  leakage,  $16,  532. 
SPECIFIC  APPROPRIATION— 

of  goods  against  bills  of  exchange,  485. 

of  goods  in  favour  of  vendee  a  question  of  mtention  and  fiict,  481,  485,  361. 

amounts  to  an  equitable  agreement,  when,  485. 

when  it  overrides  lien  of  bailee,  486. 

general  representations  do  not  usually  create,  486. 
SPECIFIC  FORMS  OF  DEMISE.     SeeTU,  **  Charter-party." 

when  absolute  divests  lien,  296,  299. 

dissolves  agency  of  master,  when,  301, 

when  imperfect  and  not  absolute,  295  et  seq* 
STEAM  PASSENGER  SHIPS.    Set  Tit.  "Passenger  Steamers,**  245. 
STEVEDORE— 

when  employed,  to  what  extent  owner  liable  for  negligence  of,  546. 

how  far  master  relieved  by  appointment  of,  511. 
STOCK.    See  Tit.  **  Ships,"  Bargain  and  Sale  of,  122—165. 

as  defined  by  Trustee  Act,  1850,  includes  shares  in  registered  diips,  159,  n.  i, 

177,  178. 
STOPPAGE  IN  TRANSITU. 

What  it  is.    Pages  551  to  $68,  inclusive. 

Is  the  right  of  a  vendor  to  stop  and  to  resume  possession  of  his  goods  after 
thev  have  been  sold,  while  they  are  in  transit,  and  until  they  have  passed 
under  the  actual  dominion  and  control  of  the  buyer,  in  the  event  of  the 
latter's  bankruptcy  or  insolvency,  552,  553. 
exists  in  every  sort  of  passage  of  the  goods  to  the  hands  of  the  buyer,  555,  n. 
is  not  limited  to  goods  sold,  and  extends  to  remittances  of  money,  557. 
is  in  the  nature  of  a  privilege,  which  enables  the  vendor  after  parting  with 
possession  to  retake  the  g^ods  at  any  time  before  actual  deUveiy  to  the 
buyer,  560 
is  consistent  with  the  proj^rty  being  to  some  intents  in  the  vendee,  552. 
a  right  which  is  not  limited  to  the  actual  vendor,  553. 
but  which  may  be  exercised  by  his  agent  in  that  behalf,  553. 
or  by  an  agent  of  the  vendee  who  has  made  himself  responsible  for  the 

price,  553. 
enables  the  vendor  to  retract  the  delivery,  but    not  to  rescind  the 

baigain  or  contract  of  sale,  551,  559. 
belongs  to  the  owner  of  goods  as  owner,  532. 
the  right  of  property  drawing  to  it  the  possession,  560. 
the  vendor's  inability  to  pay  the  price,  and  perform  the  conditions  of 
payment,  causes  the  right  of  property  and  of  possession  to  revert  to 
the  vendor,  552. 
has  been  called  an  eauitable  lien,  551,  n. 
if  the  vendor  can  only  obtain  possession  till  the  original  price  be  paid, 

55^*."-.. 
its  origin  disputed,  551. 

is  terminated  by  actual  delivery  or,  in  relation  to  goods  whidi  cannot  be 

actually  delivered,  by  constructive  delivery,  or,  in  other  words,  by 

passing  under  the  absolute  control  or  domin  ion  of  the  vendee,  552. 
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as  to  the  insolvency  of  the  vendee — 

the  bankruptcy  of  the  vendee,  or  a  general  inability  to  pay,  evidence  by 

stoppage  of  payment  suffices,  553  n. 
the  vendee  must  be  in  feet  insolvent  and  generally  unable  to  pay  his 

debts,  but  not  necessarily  found  insolvent,  554, 
the  discovery  by  the  vendor  of  the  vendee's  falsehood  or  fraud  in  a 
material  particular  has  been  held  sufficient  in  America,  554^  n. 
how  the  right  is  to  be  exercised  by  the  vendor,  $54,  555. 
must  be  based  on  existing  debt,  554. 

and  to  be  effectual  must  be  exercised  by  an  authorised  agent,  560. 
may  be  maintained  by  any  overt  act  of  stoppage  or  countermand  of  de- 
livery during  transit,  555. 
or  by  retaining  qualified  possession  of  the  goods  or  control  of  the  docu- 
ments of  title,  560. 
Up  to  what  time  continued. 

While  the  goods  are  in  the  hands  of  the  carrier,  560. 
or  of  any  agent  of  the  vendor  or  intermediary,  560,  557. 
even  if  the  carrier  is  the  agent  as  carrier  of  the  vendee,  560. 
or  in  the  hands  of  the  vendee  if  delivered  subject  to  a  condition,  $55,  $56. 
and  in  all  cases  where  the  delivery  is  conditional,  556. 
or  partial  as  to  the  part  not  delivered,  556. 
or  IS  intermediate  and  not  at  the  place  of  final  destination,  556. 
up  to  final  and  actual  delivery,  500. 
even  after  a  suljsale  which  is  not  for  value,  459. 

or  a  pledge  which  is  only  a  mortgage  to  the  extent  of  the  interest  of  the 
mortgagee,  560. 
Hffw  the  right  is  lost. 

By  express  contract  vesting  the  goods  absolutely  in  vendee,  556. 
the  vendor  accepting  payment,  556. 
or  bills  as  absolute  pajnnent,  5544 
or  a  composition  for  lus  debt,  555. 
a  complete  surrender  of  the  documents  ot  title  to  the  vendee,  and  their 

negotiation  by  him  bond  fide  for  value,  391,  555. 
allowing  the  vendee  to  take  possession  of  part  of  the  goods  for  all,  under 

an  entire  contract,  391,  556. 
delivering  the  goods  f.o,b.  on  the  vendee*s  ship,  556. 

as  "  at  home,"  392,  556. 
the  vendors  allowing  in  effect  to  a  bond  fidi  sub-Vendee    for  value, 

and  acknowledging  his  title  as  owner,  558. 
delivery  to  an  agent  of  the  vendee  employed  to  receive  final  delivery, 

.       .  557,  558. 
How  extinguished  by  vendee. 

By  the  vendee  arresting  the  goods  short  of  their  destination  and  determining 
their  transit,  557. 
the  vendor  allowing  the  vendee  to  transfer  them  into  his  dominion  or 

custody  in  the  books  of  a  warehouseman,  556,  557. 
the  vendee  reselling  the  goods  to  a  bond  fide  purchaser  for  value  with- 
out notice,  558. 
the  purchaser  pledging  the  goods  for  their  full  value  to  a  bond  fide 
pledgee  without  notice,  559. 
the  vendee's  payment  of  an  authorised  agent,  554,  <35. 
where  vendees  agent  accepts  the  goods  and  holds  for  vendee,  391,  392. 
assumes  absolute  control,  392. 
Survives,     When — 

goods  are  sold  on  credit,  and  credit  has  not  expired,  554- 

vendee  has  given  biUs  which  will  not  be  paid,  554. 

unless  such  bills  were  accepted  as  a  final  payment,  554. 

there  has  been  only  a  qualified  transfer  of  the  goods,  554. 

b.  of  1.  has  been  delivered,  but  the  goods  have  not,  554. 

there  has  I  een  delivery  to  a  carrier  as  carrier,  or  to  any  intermediary  for  the 

purposes  of  transport,  555,  557. 
condition  precedent  annexed  to  delivery  not  performed,  556. 
delivery  is  conditional  as  the  performance  of  an  act  necessary  to  vest  the 

goods,  556,  566. 
vendor  has  manifested  an  intention  to  restrain  delivery,  555. 
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vendor  has  been  partly  paid  only,  554. 

,,     stops,  on  a  reasonable  suspicion  of  the  vendee's  insolvency,  553,  n. 
„      has  parted  with  his  interest  as  owner  to  a  bond  fide  assignee,  553. 
or  vnth  part  of  his  interest,  553. 
goods  have  not  passed  under  the  absolute  dominion  and  control  of  the 

vendee  by  a  constructive  or  actual  delivery,  561. 
agent  of  the  vendee  has  assented  to  keep  the  goods  for  the  vendee,  as  his 

goods,  391,  561,  562. 
goods  have  been  sampled  in  possession  of  carrier,  but  not  removed    or 

further  controlled,  561. 
delivery  "  to  account  and  risk  of  consignee  "  not  conclusive,  392. 
vendee  has  only  nominally  taken  possession,  as  by  touching  tiinber,  563. 
where  a  part  delivery  only,  and  vendor  resumes  possession,  563. 
contract  is  severable,  563. 
goods  arc  repudiated  by  vendee,  563. 

or  refused,  and  refused  also  by  vendor  and  left  with  carrier,  563. 
goods  are  left  at  a  wharf  or  warehouse  unappropriated,  391. 
goods  are  delivered  to  a  warehouseman  without  instructions,  391. 
neither  vendee  nor  sub-vendee  have  taken  actual  possession,  568. 
no  sufficient  attomn^nt  of  vendor  to  vendee,  566  et  seq. 
By  what  <uts  of  actual  or  constructive  delivery, 

as  by  setting  aside  iii  vendee's  warehouse,  556,  561. 
marking  or  sampling,  when,  561,  562. 
delivery  to  a  packer,  563. 

warehouseman,  563. 
wharfinger,  563. 
By  a  transfer  of  documents  of  title. 

indorsement  of  bill  of  lading  to  factor,  440. 

or  consignee,  566. 
qualified  indorsement,  566. 
by  agent,  566. 

as  a  security,  559. 
mate's  receipt  or  dock  warrant,  $65. 
delivery  order,  567. 
STOWAGE  primarily  the  duty  of  the  carrier,  510. 
subject  to  the  custom  of  the  port,  510. 
when  stevedore  employed,  511. 

negligent,  when  equivalent  to  negligent  navigation,  416. 
exemption  of  ''negligence  "  in  bill  of  lading  does  not  excuse  bad  stowagCi 
when,  ^10  et  seq. 
SUFFERANCE  WHARF— 

while  goods  are  at,  bill  of  lading  passes  property  in,  when,  508. 
SURROUNDING  CIRCUMSTANCES,  279. 

admitted  to  explain  meaning  of  documents,  279. 
may  be  shown  orally,  279. 
to  explain  ambiguities,  291,  293. 
when  no  apparent  ambiguity,  291. 

urgument  of  inconvenience  not  to  be  dispensed  with,  292. 
instances  of  rule,  291  et  seq. 
evidence  of,  in  reference  to  maritime  danger,  383. 
SURVIVORS— 

tenants  in  common  withexors.  andadmors.  of  part-owner,  on  his  decease,  31 « 
SUSPENSION— 

What  operates  as  a — 

or  redssion  of  contracts,  431,  443,  559,  n.  3. 

if  on  voyage  charterer  suspend  loading  for  an  unreasonable  time,  shipowner 

may  sail  away,  when,  443  et  seq. 
if  ship  not  ready  for  charterer,  he  may  load  elsewhere,  443. 
what  delays  are  unreasonable,  443,  444. 
if  ship  injured  by  sea  perils,  contract  to  carry  suspended,  444. 
when  ship  partly  loaded,  and  cargo  trimmed,  charterer  must  load,  43 1, 
temporary  is  not  a  recission,  383. 

as  by  an  embargo,  379,  380  and  n.  3. 
but  if  suspension  unreasonable,  it  is,  383,  il  I. 
vendor  who  stops  in  transitu  thereby  suspends,  and  does  not  rescind,  con- 
tract, 559. 
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TERMINI- 

voyage between.    Se€  Tit,  "Voyage,"  437. 

as  to  carriei^s liability,  see  Tit*  "Common  Carrier,"  72,  73,  351. 

deviation,  471,  472  et  seq, 
no  obligation  on  carrier  to  take  specific  route,  472. 
TERMS— 

express  exception  of.      See  Tits,  **  Bill  of  Lading,"  506  et  seq,y  "  Charter- 
party,"  403  et  seq, 
THIEVES,  exception  of-- 

includes  onl^  thieves  external  to  the  ship,  447,  474,  530. 
carrier  impUedly  liable  for  acts  of,  even  when  not  n^ligent,  372. 
or  when  thieves  act  with  overwhelming  force,  70  et  seq,^  372. 
TIME- 

where  no  specific  time  agreed,  reasonable  time  implied,  451. 
in  reference  to  repairs,  444. 
what  is  a  reasonable,  435. 

unreasonable  delay  in  reference  to  hire  of  ship  must  be  paid   for,  see  Tit 
"Demurrage,"  452. 
TIME  CHARTER— 

stipulated  dates  of  payment  mark  end  of  charter,  when,  305. 
"TO  ARRIVE"— 

obligation  under  this  term  in  sales  of  goods,  531. 

is  not  an  engagement  that  a  particular  parcel  of  goods  has  been  shipped, 

506. 
but  that  if  they  are  shipped  they  are  the  property  of  the  vendee,  506, 
TONNAGE— 

of  ship,  how  calculated,  17. 
TRADE,  BOARD  OF. 

powers  of  inspection  and  survey,  249. 
right  of  appeal,  to  what  court,  250. 
general  supervision  of,  250. 
TRANSFER  OF  BRITISH  SHIPS— 
under  the  Merchant  Shipping  Act^  18  <4. 

r^stered  ship  to  be  transferred  by  bill  of  sale,  159. 

such  bill  of  sale  to  contain  description  of  snip  as  contained  in  surveyor's 
certificate,  159. 
or  other  description  sufficient  to  identify  ship  to   registrar's  satis- 
faction, 159. 
to  be  attested  by  one  or  more  witnesses,  159. 
must  be  given  in  form  provided  by  the  statute,  159, 160. 
equity  will  not  recognize  contract  to  assign  unr^stered  ship,  159. 

compel  specific  performance  of  contract  to  sell  unregistered  ship, 

159. 
statutory  declaration  to  be  made  by  transferee,  stating  qualification  to  be  regis- 
tered owner  of  British  ship,  163. 
every  transfer  to  be  produced  to  and  entered  by  the  r^strar  of  the  port 

at  which  the  ship  is  registered,  163. 
every  transmission  of  shares  by  death,  bankruptcy  or  marriage  to  be  authenticated 
by  declaration  of  person  to  whom  such  property  has  been  transmitted,  163,  172. 
proof  of  transmission  by  bankruptcy,  marriage,  will  or  intestacy,  how  effected, 

163. 
registration  of  transmitted  share,  how  effected,  i(S4. 
registrar  to  retain  surveyor's  and  builder's  certificates,  copy  of  condemnation, 

and  all  declarations  ot  ownership,  164. 
unqualified  owner,  entitled  by  transmission,  may  apply  to  court  for  sale  of  ship, 
164. 
limit  of  time  for  application,  164. 
order  to  be  made  by  the  court,  its  contents,  164. 
Court  of  Probate  has  power  to  prohibit  transfers,  165. 

position  of  person  applying  to  court  to  prohibit  transfer,  165. 
how  far  bill  of  sale  in  legal  form  conveys  all  property  in  ship  at  sea,  175. 
certain  vessels  may  be  registered  as  diips,  ana  require  to  be  transferred  by  bill  of 

sale,  176. 
mortgage  of  British  ship  could  not  be  enforced  as  between  third  parlies  before  M.  S.  A. 
l8(j4,  unless  registered,  i8a 
meaning  of  term  Si  M.  S.  Acts,  174. 
42 
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TRANSFER  FOR  VALUE— 

in  reference  to  bills  of  ading,  see  Tit,  **  Bill  of  Lading/'  503,  508. 

of  bill  of  lading  unindorsed  or  in  blank  with  goods  confers  property  and 
possession,  497. 

transfer  before  and  after  condition  precedent  ful611ed,  497. 

really  and  truly  for  value,  499 

bona  fides  required,  499. 
TRANSHIPMENT— 

master  may  tranship  cargo,  when,  223. 

at  liberty  to  do  so,  but  not  bound,  when,  223. 

in  reference  to  a  general  ship,  224. 

a  privilege  not  allowed  on  slight  occasion,  518. 

if  acted  on,  must  be  at  same  rate  of  freight,  518. 

where  impossible,  raa3ter*s  obligation  considered,  420. 

when  ship  sea-damaged,  rules  as  to,  419,  and  n.  2,  443,  <I9. 
TREATY  OF  PARIS— 

See  TU,  "  Capture." 
TUG— 

held  both  a  common  carrier  and  not  a  common  carrier  in  Am.,  when, 
34S»  347i  n-  i- 

UNSEAWORTHINESS— 

See  Tit  **  Seaworthiness." 

presumption  of,  349. 
USAGE  OR. CUSTOM— 

See  Tit.  *'  Custom,"  259,  269,  270,  276,  287. 

elements  of,  287. 

when  admitted,  277. 

to  change  contract,  272,  277. 

as  to  place,  426, 

of  Bombay,  273. 

Trinidad,  273. 

Stock  Exchange,  27^. 

various  ports,  see  TU,  "  Port." 
"  USUAL  AND  CUSTOMARY  MANNER." 

how  satisfied  in  reference  to  delivery,  358. 
unreaionable  conditions  by  carriers,  473. 

VALUABLE  CONSIDERATION— 

what  is,  448. 

where  inaxlec^uacnr  of,  does  not  impeach,  448. 
t  gross  inadequacy  may  raise  presumption  of  fraud,  448. 

VARIANCE  IN  DESCRIPTION  OF  SHIP— 

when  fatal,  424. 

„     not,  and  see  Tits.  *<  Ship  "  and  *'  Warranty." 
VENDOR— 

of  goods  shipped  ma^  annex  terms,  limiting  delivery,  509. 

even  when  delivered  mto  vendee's  ship,  509. 

lien  of  for  unpaid  purchase  money,  392  et  seq,y  and  see  Tit.  **  Stoppage  itt 
TVansitu,*^  551. 
VERBAL  CHARTER-PARTY,  513. 
VERMIN. 

exceptions^,  in  bills  of  lading,  442. 

not  an  ordinary  danger  of  the  sea,  442,  531. 

nor  worms,  531. 

nor  within  the  words,  **  every  other  danger,  &c,"  442,  531. 

even  where  every  precaution  has  been  taken,  531. 
VIOLENCE  OF  MOBS— 

not  mcluded  in  the  exception  of  the  **  King's  enemies,"  378. 
yjS  MAJOR. 

What  U  is, 

that  force  only  which  cannot  be  resisted,  72. 

distinguished  from  casus  fortuitus  by  Emerigon,  how,  72. 

usually  regarded  as  equivalent  to  damnumjatah,  or  inevitable  4MUent,  or 
casus  fortuitus^  69,  377,  and  377,  n.  t. 
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VIS  MAyOR^{conHnu€d). 

common  carrier  liable  for  bv  English  law,  76,  77. 
but,  by  the  law  maritime,  shipmaster  is  not,  78. 
as  miderstood  by  the  civilians,  is  larger  than  **  act  of  God,"  79,  377. 
where  onlv  a  reasonable  time  bargained  for  is  included,  529. 
if  the  eqmvalent  of  **  inevitable  accident,"  includes  what,  377. 
presumably  storms  and  tempests,  373. 
freighter  liable  for  in  b.  of  lading,  when,  537  ei  seq, 
instances  oivis  major  hindering  performance,  413  ^/  seq. 
:  foa  " 


no  excuse  for  not  loading,  if  time  is  specified  for,  358. 

same  rule  in  reference  to  unloading;,  3^9. 

where  time  specified,  charterer  liable  K>r,  3^8,  435. 


same  rule  in  reference  to  unloading;,  3^9. 

where  time  specified,  charterer  liable  for,  3j8,  43^ 

where  no  time  specified,  neither  party  is  liable  for  delay  by,  359. 


if  ship  destroyed  by  fire,  obligation  to  load  rescinded,  when,  359. 

where  it  affects  both  parties,  and  neither  in  default,  both  excused,  525. 
VIVUM  VADIUM-- 

What  it  is,  1 80. 

involves  surrender  of  thing  mortgaged  to  mortgagee,  l8<5. 
VOYAGE - 

What  it  iSy  437. 

is  the  passing  of  the  vessel  over  the  agreed  transit,  4^9. 

including  passage  from  berth  to  loading-place,  429,  5^* 

chartered  vojrage  and  carrying  voyage  not  necessarily  identical,  S*o. 

commences  from  starting  of  the  ship  from  her  berth,  350,  356,  428,  429. 

inability  to  proceed  on,  what  constitutes,  429. 

out  and  home,  when  severable,  305. 

when  commenced  by  sailing,  428,  446. 

policies  of  insurance  for,  extend  to  latent  defects  in  reference  to  seaworthiness, 

350- 
not  to  a  warranty  of  seaworthiness  after  voyage  commenced}  when,  ^3. 
ill^  voyages,  333. 
where  preliminary  part  of  contract  by  charter-party,  356. 

WAIVER  OF  LIEN. 

if  waived  by  delivery  of  goods,  cannot  be  revived,  535,  and  set  Tit,  "  Lien.'* 
WAR— 

reasonable  apprehension  of.  where  no  war  exists,  226. 
de  facto  may  exist  without  declaration  of,  226. 
WARRANTY— 

(i)  In  refh^enct  to  (ontr act  generally, 
express  or  implied,  410. 
general  does  not  extend  to  patent  defects,  128. 
nor  to  defects  inconsistent  with,  128. 

is  limited  by  Its  express  terms,  127,  264.  i 

construed  strictly,  127,  411. 
must  be  literally  performed,  when,  411. 
no  words  of  art  constitute,  127.  * 

breach  of,  entitles  vendee  to  rescind  contract,  when,  126,  409*  411. 
is  equivalent  to  guarantee,  125,  411. 
is  an  absolute  and  unconditional  promise,  when,  410. 
defined  by  civil  code  in  reference  to  sale,  126. 

by  Lord  Abinger,  125. 
in  reference  to  seaworUiiness,  338  et  si^,,  410. 
does  not  extend  to  freedom  from  suspicion  of,  346. 
not  complied  with  by  ship  being  seaworthy  before  sailing,  314. 
nature  of  the  warranty  of,  343,  and  see  Tit,  **  Seaworthiness.  ' 
in  reference  to  convoy,  408,  471. 

position  of  ship,  337,  338,  409,  423,  518. 

deviation,  416,  471. 

shipment,  506. 

that  ship  will  proceed  to  place  of  loading,  407,  408. 

as  to  class  of  ship,  422,  423. 

in  a  voyage  poli^,  350. 

as  to  stowa^  of  cargo,  348. 
*'  sale  of  ship,'   127  et  si 


tseq. 
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WARRANTY— (r<;;;/mi^). 

as  to    "  canyiDg  as  a  general  ship,"  338  et  seq. 
**  quantity  of  goods  received,"  5 1 3. 
"dead  weight,*' 389. 
**  warranty  to  sail,"  427,  428. 
"  ship  sailing,"  337,  411,  416. 
"  departing,^'  357. 
"with  first  favourable  wind,"  357. 
"  readiness  (of  ship)  to  receive  cargo,"  337,  411. 
"  (ship)  expected  to  be  at  Alexandria,"  423. 
implUd'm  charter-paities,  when,  264,  412. 
characteristics  of,  262  et  seq. 
is  absolute,  when,  263,411. 
extends  to  impossibilities,  when,  262,  407. 
if  mutual,  performance  must  be  averred,  263,  412. 
representations  which  do  not  amount  to,  127  et  seq. 
rules  in  reference  to,  129. 
commendation  which  does  not  amount  to,  124. 
against  evidence  in  the  civil  law,  126. 

where  implied,  123. 
by  charterer  of  reasonable  means  of  access  to  ship,  when,  521. 
(2)  In  reference  to  bargain  and  sale  generally,  122 — 138. 
definition  oi,  125. 

every  statement  made  on  sale  of  article  is  not,  124. 
unless  so  intended,  126. 

application  of  rule,  "  simplex  commendatio  non  obligat^^^  124. 
**  caveat  emptor,**  122,  123. 
no  precise  form  of  words  is  necessary  to  constitute  warranty,  125,  127. 
need  not  be  in  writing,  124. 

mere  words  of  description  do  not  amount  to  warranty,  123. 
proper  description  of  thing  sold  is  not  warranty,  125. 
nor  mere  matter  of  opinion  or  belief,  127,  131. 
unless  so  intended,  127. 
difficult  to  distinguish  between  warranty  and  representation,  126,  127. 
as  to  representations  amounting  to  express  warranty,  126. 
how  far  seller  is  bound  by  express  warranty,  127. 

limited,  seller  only  bound  within  limitation,  127. 
mere  sale  of  article  does  not  amount  to  warranty  of  title,  127. 

when  the  law  will  imply  warranty  of  title,  127. 
statement  by  seller  inducing  vendee  to  buy  would  be  a  warranty,  127. 

inaccurate   or  untrue    statement,    if  not  intended   to   form   integral  part  of 
contract,  will  not  dissolve  the  sale,  127. 
statement  made,  without  knowledge  of  the  facts,  by  principal  or  agent  to  secure 
benefit  to  principal,  or  to  deceive  purchaser,  operates  as  warranty  of  vendor's 
belief  in  truth  of  statement,  131,  132. 
representation  of  intention  does  not  amount  to  warranty,  127. 
when  warranty  ^piounts  to  condition  precedent,  125. 
general  warranty,  what  is,  128. 

does  not  extend  to  patent  defects,  128. 
when  the  law  implies  warranty  that  article  is  merchantable, 

American  law  on  the  subject,  123,  n.  4. 
vendor  who  manuiactures  article  for  particular  purpose  warrants  it  is  rcftsonably  fit 

for  that  purpose,  129. 
how  &r  manufacturer  warrants  article  free  from  latent  defects,  129. 
where  vendee  has  opportunity  of  inspecting  article,  there  is  no  warranty,  130. 
mere  mistake  of  vendee,  the  vendor  remaining  passive,  will  not  create  warranty, 

130. 
breach  of,  vendee's  remedy  on,  125. 

rule  laid  down  by  Lord  Eldon,  126. 
express  or  implied,  when  vendee  entitled  to  rescind  contract  on,  125. 
fraud  will  not  always  give  vendee  right  to  rescind,  130. 
if  there  has  been  part  peformance,  vendee  cannot  rescind,  125, 
when  defence  to  action  for  price,  125. 

is  no  defence  if  contract  is  executed,  125,  n.  4. 
nor  if  article  is  kept,  126. 
when  it  gives  right  to  cross-action  or  counter-claim,  126. 
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WARRANTY— (^<w/i>f««0- 

words,  **  with  aUjfauUsi^  expressly  exclude  any  warranty,  133. 
stipulation  that  ship  shidl  be  of  a  certain  class  is  in  the  nature  of  a  warranty,  140. 
"  WEIGHT,  MEASUREMENT,"  &c.,  see  Tit  **  Shipped,"  441.      - 
WHARF— 

agreement  to  proceed  to  a  particular,  368. 

to  precise  w.,  when  not  necessary,  538. 

to  ''  a  good  and  safe,"  541. 

what  is  a  sufficient  discharge  at,  510. 
WHARFINGER— 

may  by  custom  haye  a  lien  for  general  balance,  when,  535,  522. 
WILFUL  AND  FALSE  DECLARATION— 

of  ownership,  causmg  forfeiture,  when,  5. 

breach  of  contract  of  carriage,  473. 
«« WITH  ALL  CONVENIENT  SPEED  "— 

see  Tit,  **  Charter-party,  Express  Terms  in,"  354,  429. 
WRECK— 

master*s  responsibility  in  case  of,  see  Tit,  "  Master  as  Agent,"  417  et  seq.. 


524,5^- 


WRITTEN  WORDS  IN  CHARTER-PARTY,  267. 
"WRONG  DELIVERY  OF  GOODS   CAUSED   BY  ERROR"  is  an  exception 
lunited  to  a  delivery  in  error  by  the  carrier,  441. 
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ADDENDA. 

1  Atwood  V.  Sellar,  5  Q.  B.  D.  (C.  A.)  286  ;  aff .  4  Q.  B.  D.,  342.  See  pp.  226, 250, 
375»  &c. 

*  Brown  v.  The  Alina,  5  Ex.  D.,  227.     See  p.  545* 

»  Capper?/. Wallace,  5  Q.  B.  D.,  163.  See  pp.  520,  $21,  In  this  case  the  Q.  B. 
Division  place  an  interpretation  on  the  words,  **  as  near  thereto  ai  sh^  may  tafelvget," 
and  the  judgment  delivered  by  Lush  J.,  may  be  read  in  conjunctioti  With  that  which  was 
given  in  Nelson  v.  Dahl,  12  Ch.  D.,  568. 

♦  De  Oleaga  v.  West  Cumberland  Iron  and  Steel  Co,  4Q.  B.  D.,472.  See  pp. 
367,  383,  432,  443,  463.  This  case,  June,  1880,  stands  for  hearing  on  appeal  from  judg- 
ment of  L.  C.  J.  of  England  and  Manisty  and  Lush,  J.J. 

«  Exp.  Golding Davis  &  Co.,  in  r^ Knight,  13  Ch.  D.,  628.  See  pp.  558,  560.  See 
also  Exp.  Falk,  May  13th,  1880,  W.  N.,  94. 


«  Glyn,  Mills  &  Co.  v.  The  E.  &  W.  India  Docks  Co.,  5  Q.  B.,  129.,  49  L.  J.,  C.  L. 
303.  See  pp.  469,  477.  Stands  for  hearing  on  appeal  from  judgment  of  Field,  J., 
follows  Meyerstein  v.  Barber,  4  L.  R.,  H.  of  L.,  317. 


^  Hay  ton  v.  Irwin,  5  C.  P.  D.,  130.     See  pp.  439,  460. 

*  Jones  V,  Hough,  5  Ex.  D.,  115,  49  L.  J.,  C.  L.,  211,  treats  of  the  master's  refiisal 
to  sign  bills  of  lading  as  presented.    See  pp.  450,  509. 

'  Knight  V.  The  plobe  Marine  Insurance  Co.  Not  reported,  except  in  Times ^ 
19th  November,  1879.     See  p.  511. 

'^^  Moigan  f'.  Finlay.    Seep.  521.     Not  yet  reported, 

"  Swan  V.  Barber,  5  Ex.  D.,  130 ;  49  L.  J.,  C.  L.,  253.  In  this  case,  in  which  there 
was  short  delivery  from  excepted  perils,  it  was  held  that  the  shipowner  who  was  the 
owner  of  cargo,  even  if  he  had  divested  himself  of  his  lien  as  shipowner,  might, 
as  an  unpaid  vendor,  retain  his  lien  for  the  freieht  due  under  the  particular  circumstances, 
the  case  being  clearly  distinguishable  from  Keim  v.  Burrows,  2  App.  Case,  636. 

**  Scaramanga  v.  Stamp,  4  C.  P.  D.,  316;  48  L.  J.,  C.  L.,  478.  See  pp.  232,  237, 
338*  339»  35i»  401,  410,  427,  429,  435,  449,  473.  The  judgment  in  this  case  delivered 
by  Lindley,  J.,  was  affirmed  on  appeal,  April  20th,  1880,  by  L.C.J.  of  England  and 
Bramwell,  Brett  &  Cotton,  L.JJ. 

13  Wagstaff  V,  Anderson,  4  C.  P.  D.,  283 ;  48  L.  J.,  C.  L.,  759 ;  affir.  5  L.  P.  D., 
171.     See  pp.  201,  218,  221,  234,  &c. 

**  Wright  V.  Marwood ;  Gordon  v.  Marwood,  See  p.  547.  These  cases  stand  for 
argument  on  rule  granted  March  3,  1880,  on  appeal  from  Q.  K 
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Page  a7,  n.  4.— Form  of  Cbrtificate  of  British  Registry  refx&red  to  in  note. 
(For- Wo. 9.)  CERTIFICATE    OF    BRITISH    REGISTRY. 

PARTICULAKS  OF  SHIP. 


OAdfJ  Number  of 

sup. 


NmaoofSUp. 


R«giitiy. 


No^  Date,  end  Fwt  oT, 


Whether  Britidi  or 
Foreifn  Buik. 


Whether  a  Seflinc  or 
SteeaSh^ud.ifa 
Steem  Ship,  how  pio- 


WheroBuilr. 


When  Bulk, 


NuMaDdAflAcsor 


NaorDscxt 
No.  OP  Masts 

RiOCBO 

Stbsm 
Build 

GALLUtm 

Hbad 

FitAMBWOKK 


Length  firom'fore  pert  of  Stem 
Older  the  Boimprit  to  the  Aft 
side  of  the  Hewl  of  the  Stem 
Ptoet 

If  ain  breadth  to  outside  of  T^k 

Depth  in  Iwild  from  TonaageDeck 
toCeiUnc  at  Midships 

Depth  in  hold  from  Upper  Deck-\ 
toCsOiiV^at  Mkbhipe inthe r 
case  of  ShfaM  of  three  decks  r 
aadopwaroi  ...  ^^     J 

Length  of  Ei«iDe  Room  (if  any) 


PARTICULARS    OF    ENGINES  (if  any). 


No.  of 
Engines. 


Descriptioo. 


Whether 
Britisher 
Foreign 


Whenmaik. 


ofMaken. 


Diameter  of 
Qrlinden. 


Length  of 
Stroke. 


Naoc 


PARTICnn^RS    OP    TONNAGE. 


GROSS  TONNAGE. 
Under  Tonnage  Deck        ...  ... 

Ooeed-in  Spaces  above  the  Toansge 
Deck  (if  any)  ...  .^  ... 

Space  or  Spaces  between  Decks  ... 

Poop 

Forecastle  ...  ...  ... 

Round  House     ... 
Other  Caosed4n  Spaces,  if  any,  as 
fblk>ws  ...  ^ 


Gross  Tonmaqb... 
DsDUCTiONS,  as  per  C^ontra 


In  Register 
Tons. 


In  Cubic 
Metres. 


REGISTER  TONNAGE 


DEDUCTIONS  ALLOWED. 
On  account  of  Space  required  fisr  pro- 
pelling power      ...  ...  .«• 

On  account  of  Spaces  occsfiied  by  Sea- 


pcTMrnal  property  of  the  crew 
Thcae  Skmces  are  the  following  vis.  ^- 


TOTAL  DsDUcnoRs 


No.  of 
Tcai. 


I,  the  undersigned  Reaistrsr  of  Shipping  at  the  Port  of ,  hereby  certify  that  the  SUp*  the 

descnpt ion  of  which  is  prefiaed  to  this  my  Certificate,  has  been  duly  smveyed,  and  tlntt  the  aboreDescnptkm^  tbi 

wlwma  Certificate  w  Competency  or  Serrioe  is  No.  is  the  Mssler  of  Ae 

said  Ship ;  and  that  the  Name       ,  Residence,  and  Description  of  the  Owner       and  Number  of  Sizty-fcacth  Shmes 
held  by .are  as  fbOows  :— 


Name,  Residence,  and  Occupation  of  the  Owner. 


Number  of  Sizty4barth  Shares. 


Dated  at. 


-the. 


-day  of. 


.One 


eight 


.  Registrar  of  Shippisg. 


'"NoTics.— A  Certificate  of  Registry  is  not  a  Document  of  Title.    Itdoesnoti 
of  Ofwneohip,  and  in  no  case  does  it  oqntatn  an  official  record  of  any  mortg 


laoticeofaldnaici 

In  case'of  any  cha^of  ownership  it^  baportsot^ir  Idie  protec&n  of  the  imercsU  of  all  parties  that  the  dusp 
shoukl  be  registered  acoonling  to  law. 

ShouU  the  Tsssel  be  k»t.  sold  to  foceigaer^  or  be  broken  up,  notice  thereof;  together  with  the  (^rtificaU  of  Renbr. 
if  in  existence,  should  immediately  be  given  to  theRegistrBr  of  Shipping  at  the  Port  of  Registry  under  a  penally  of  iau 
for  defiiulL 

For  further  infetmatkm  apply  to  the  Registrsr  of  ShiMK  at  ai 
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Form  Ko.  13), 

Pa«pz7a,n  s^  DedltoftUda  iiy  BspMMntatlve  of  a  deceased  Owner  or 

Mortgagee  taking  by  TransmisBion. 


If  Fordgn  built,  add,  "  and 

her  Foreign  name  is  ." 

li  British,  insert 

••  BRITISH." 

*'niiltat  n 

theconntyof 

onthe  day 

Of  18   .' 

If  Foreign,  insert 
••  Foreign." 
Bulk  at  " 

inami/^  the  place  and  toun- 
try]  "  on  the 
d^  of  z8    ." 

or 
If   Foreign,   and    time  and 
place  of  DtUld  unknown,  in- 
sert 

"  FOREIGN." 
Time    and   place    of    build 
are  unknown  to  the  declare 


If  a  condemned  Ship,  insert 
Condemned    by    the    court 
of  "   [HamiHg-    tMg   Court] 
oatfae 
4ayof 


ftil 


"  I "  or  •*  we." 

iw/  Here  insert  name,  de- 
scription, and  place  of  birth 
of  declarant. 

(b)  Here  state  "I  am"  or 
**we  are  natural-bom  British 
snbjects,  and  have  nerer 
taken  the  Oath  of  Allef^. 
ance  to  any  foreign  state." 
or  "naturalifed,"  as  the  case 
nay  be. 

(d)  "^ Owner"   or   "mort- 

(e)  Here    insert  "on  the 
day  of  haring 

ibst  duly  made  hb  win 
dated  the  day 

of  ,  wberel^ 

he  appointed  (me  or  us) 
executor  .  and  (I  or  we) 
ra-oved  his  said  wQI  on 
the  day  of 

in  the  court  of  ,*' 

or, 
00  the  day  of 

intestate,  and 
that  lettexs  of  adminlstra* 
tion  of  his  estate  and  effects 
were,  en  the  day 

of  duly 

granted  to  (me  or  us)  by 
the   court  of  .'*• 

t  Here  insert  name  of  de> 
ceased. 

If  in  the  presence  of  a 
registrar  he  wiQ  add  to  his 
signature  "Registrar  of  the 
port  of 

If  In  the  presance  of  a 
magistrate  his  description 
shouki  be  added,  as.  for 
ettmple.  "Justice  of  the 
peace  acting  in  and  for" 
tuunimr  tho  county,  ci^y, 
bttrwrkt  &x.t  as  th*  cast 
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Official  No.  of  Ship. 


Name  of  Ship. 


No.,  Date,  and  Port  of  Registty. 


No.,  Date,  and  Port  of  previous  Registry  (if  any) 


Whether  Brit- 
ish  or  Foreign 
Bulk. 


Whetlier  a  Sailing  or  Steam 

Ship :  and  if  Steam  Ship, 

now  propelled. 


liVhere  BuUt. 


When  Built. 


Name  and  Address  of 
Builders. 


Number  of  Decks.. 
Number  of  Masts.. 

Rigged       

Stem '     .. 

Build 

Galleries     

Head  

Framework. 


Length  from  fore  part  of  stem,  under  the 
bowsprit,  to  the  aft  side  of  the  head 
of  the  stem  |>06t  

Main  breadth  to  outside  of  plank 

Depth  in  hold  from  tonnage  deck  to 
ceiling  at  midships      

Depth  in  hold  from  upper  deck  to  ceiling 
at  midships,  in  the  case  of  three  decks 
and  upwards     

Length  of  engine-room,  if  any 


PARTICULARS    OF    ENGINES  (if  any). 


No.  of 
Engines. 


Description. 


Whether  Brit- 
ish or  Foreign 
made. 


Name  and  Address 
of  Makers. 


Diameter 

of 
Cylindets 


Length  of 
Stroke. 


No.  of  Horses' 

Power 
(combined) 


PARTICULARS   OF  TONNAGE. 


Gross  Tonnacb. 
Undsr  Tonnage  Deck 
Oosed-ln  spaces  above  the  Tonnage 
Deck,  if  any 

Space  or  spaces  between  Decks. 

Poop 

Forecastle 

Round  House       

Other  dosed-in  spaces,  if  any,  as 
follows : — 

Gross  Tonnage 

Deductions,  as  per  Contra 

Registered  Tonnage    ... 


No.  of 
Tons. 


Dbouctions  Allowbd. 

On  account  of  ipaoe  required  for 
propelling  power    , 

On  acootmt  of  spaces  occupied  by 
Seamen  or  Apprentices,  and  ap- 
prc^riated  to  their  use,  and  kept 
free  from  Goods  or  Stores  of  eveiy 
kind,  not  being  the  personal  pro- 
perty of  the  Orew  , 

These  spaced  are  the  following, 
vis,  :— 


Total  Deductions 


No.  of 
Tons. 


(a)- 


-the  undersigned  (b)  . 


dedasensiiUows  :— (c). 


.(a). 


appearing  by  the  Register  Book  to  be  the  (d). 

described,  died  at 

(c) _  _ 


^declare  thatt_ 
of 


.the  person 


.shares  in  the  Ship  above 


Jn  the  county  of  _ 


To  the  best  of  my  knowledge  and  belief,  no  peison  or  body  of  persons  other  than  such  persons 
or  bodies  of  persons  as  are  by  the  Merchant  Shipping  Act,  x8<4,  qualified  to  be  Owners  of 
British  Ships  is  entitled,  as  Owner,  to  any  interest  whatever,  either  le^  or  benefidaL  in  the 
said  Ship.  And  (a)  make  this  solemn  Declaration,  conscientiously  believing  the  same  to  be  true. 


Made  and  subscribed  the^ 


-day 


.!«_ 


,  by  the  above- 


named  , 

in  the  presence  pf 


1 


No.  434. 
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Foim  No.  14, 


Deolaration  of  O wnenhlp  or  interest  on  TrMuanisslon 
by  Bankruptoy, 


her   Fo 


bunt,     add 
'oreign    name 


If  Britisb.  insert 
"British." 
*'BuIltat  In 

the  county  of 

on  the  day 

of  18   ." 

If  Foreign,  insert 
"FOREIGN.- 
••BaHtat  •• 

[wdupM/tf-     /A»    /lace     and 
eountrv] "  on  the 
day  of  x8   ." 

If  Foreign  and  thne  and 
place  of  build  unknown, 
insert 

"FORBIGN.- 
"Time  and  place  of  build 
are  unknown  to  the  dedar- 


If  a  condemned  Ship,  faisert 
*  Condenmed   by  the  court 
of"     [namifif    tfu  '.court} 
on  the 
day  of  x8   ,•* 


Official  Na  of  SUp. 


Name  of  Ship* 


No.,  Date  and  Put  <tf  Registiy. 


No.,  Date,  and  Port  of  prerioiB  Registry  (if  any) 


Whether  Brit- 
ish or  Foreign 


Whether  a  SalUng  or  Steam 

Ship ;  and  if  a  Steam  Sh^, 

howpropdled. 


When  Bunt. 


Name  and  Addzeaa  of 


Number  of  Decks... 
Number  of  Masts  ... 
Rigged 

Stem 

Biuld 

GaUeries     

Head  

Framework... 


Length  from  fore  part  of  stem,  under  the 
bowsprit,  to  the  aft  side  of  the  head  of 
thestempost      

Main  breadth  to  outside  of  plank 

Depth  in  hold  fn»n  tonnage  deck  to 
ceiling  at  midships         ,. 

Depth  In  hold  from  upper  deck  to  ceiling 
at  mklships,  in  the  case  of  three  decks 
andupwards       

Length  of  engine  room,  if  any 


PARTICULARS  OF  ENGINES  (if  any). 


No.  of 
Engines. 


Descriptioo. 


Whether  Bri^ 

ish  or  Foreign 

made. 


When 
Made. 


Name  and  Address 
of  Makers. 


Dianteter 

of 
Cj^ders 


Lrastii 
Stroke. 


No.  of  Hones' 

X^wer 
(Combined). 


PARTICULARS  OF  TONNAGE. 


(a)    "I -or  "we.- 


Owner"  or  "mort* 
"did "or  "was." 


g«»g«e, 

(c)  Here  state  whether 
adjudged  bankrupt,  or  under 
llquidwon  by  arrangement, 
and  who  has  been  appointed. 


(d)  "Official"  or  "cre- 
ditors," or  "official  and 
creditors,  assignee  or  trus- 
tee  in  liouidation." 

(e)  '•  I  am  "  o»  ••  we  are." 

(f)  "Owner"  or  "Mort- 
Ragee." 

If  in  the  presence  of  a 
registrar  he  wiU  add  to  his 
signature  "  Registrar  of  the 
port  Of 


Gross  Tonnage. 

Under  Tonnage  Deck  

Closed-m  spaces  above  the  Tonnage 

Deck,  if  any     7.. 

Space  or  spaces  bet^veen  Decks 

Poop  „ 

Forecastle 

Round  House       

Other  dosed-fai  spaces,  if  any, 
as  follows :' 

Gross  Tonnage         

Dedncticos,  as  per  Contra 

Registered  Tonnage 


No.  of 
Tons, 


Dbductions  Allowed. 

On  account  of  space  required  for 
propelling  power 

On  accaunt  of  spaces  occupied  by 
Seamen  or  Apprentices,  and 
appropriated  to  their  use.  and 
kept  free  fit>m  (3oods  or  Stores 
of  every  kind,  not  being  the 
personal pr(^>erty  of  the  Orew  ... 

These  ^»aces  are  the  following*  viz.— 


Total  Deductions . 


No.  of 


(a). 


.the  undenignecL 


_  dedare  as  follows :_ 


the  person  appearing  by  the  Register  Book  to  he  die  (b)_ 

-shares  m  the  Ship  above  described  (b) on  the — ^ 


-day 


-one  thousand  eight  hundred  and- 


-^c)- 


shoufd 


If  in  presence  of  a 
isirate  his  description  s 
be  added,  as,  for  example. 
"Justice  of  the  peace  acting 
in  and  for "  [Mamftt£  tht 
€9HHty,  eify,  borough,  Qrc^ 
as  the  cast  may  toy. 


appointed  (d)- 
and  (e) 


-  of  the  estate  and  effects  of  the  said- 


-entitled  to  be  registered  as  (f)  - 


-of  the  said. 


shares  of  the  said  Ship.    And  (a) 
lieving  the  same  to  be  true. 

Made  and  subscribed  by  the  above-named 


make  thissotemnDedaxation  conscientiously  be- 


b  the  presence  of 


} 


No.  436. 
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WATERLOW  &  SONS  limited, 

AOOOTTNT    BOOK    lIANT7FAOTmiEIl3» 
PARCHMENT   DEALERS   AND   ENVELOPE   MAKERS. 


UW  AND  PARLIAMENTARY  STATIONERY  AND  PRINTING. 

FomiB  under  the  Judicature  Acts,  1873  and  1875.  Gonveyanoing  Forma 
and  Engrossmento — A.nctdoa,  Shipping,  Commercial  and  MisoeUaneona  Forma — 
Ban]trapt<7  and  liquidation— Trade  AiUrk,  Naturalization,  and  Companies*  Forma. 

A  Catalogue  0/  LegtU  and  General  Fwnm  $ent  0H  applieation. 


INLAND    REVENUE   §TAMPINQ. 

Hesara.  Watbblow  ft  Sons  Limttbd  devote  speeial  attention  to  thia  department 
and  are  in  daily  attendemce  at  the  Stamp  Office,  Someraet  Honaa  They  are  thua 
enabled  to  ensure  the  Stamping  of  Bankera*  Cheqaea,  Drafta,  BiQa  of  Exchange, 
&C.,  with  the  ntmoat  poaaible  Despatch. 

Deeds  and  all  execnted  instmmenfcs  stamped  and  forwarded  by  return  of  Poet,  a  small 
charge  being  made  for  attendance  and  ixwtage.  The  greatest  care  is  exercised  in  the  assess- 
ment of  Stamp  Duty  payable  on  any  Document  entmsted  to  the  Company  for  stamping,  but 
they  incnr  no  responsibiilty  in  the  erent  of  an  improper  assessment  being  made. 

Spoiled  Stamps,  accompanied  with  the  requisite  AffldaTits,  or  AUowanoe  Tickets  for  Spoiled 
Stamps,  are  oredned  in  fall  where  the  amount  is  taken  oat  in  Printing  or  Stationei;,  bat  a 
ttrnttii  amount  for  commission  is  deducted  when  exchanged  for  Gash. 

As  the  amount  of  Stamp  Duty  must  be  paid  to  the  Stamp  Office  before  any  Docamant  can 
be  stamped,  it  is  particularly  requested  that  a  remittance  accompany  the  instmctions  for 
stamping. 

C^eqaes  and  Post  Office  Orders  to  be  made  payable  to  the  Company,  and  to  be  crossed, 
**  Union  Bank  of  London.— Not  Negotiable." 


AGENCY. 

BESIDTJAET    AND     SUCCESSION    ACCOUNTS     PASSED 

LEGACY -AND  SUCCESSION  OR  OTHER  DUTIES  PAID. 

All  payments  in  respect  of  these  duties  have  now  to  be  made  at  the  Office  at  Somerset  House 
instead  of  at  the  Local  Offices  as  formerly. 

Bins  tf  Sale  and  Oertifiaates  of  Aeknowledgment  atamped  and  ffled  at  the  tespeetive  (Mtet* 

JOINT     STOCK      COMPANIES     REGISTERED. 

Advertisements  inserted  in  the  London  Gazette. 

Anniubl  Summaries,  Special  Eesolutioiis,  &o.,  FQed^ 

Searohea  made  at  any  of  the  Public  Offices  with  the  greatest  care  and  expedition. 

TRADE  HffAT^yft  BEQISTEKEB. 

DESIGNS    FU&NISHBD    AND    BLOCKS    CUT    FOB    SAMB. 


95   &   96,    LONDON    WALL. 

26|  26  ft  27,  GREAT  WINCHESTER  STREET.   49,   PARLIAMENT  STREET. 

HILL  STREET,  f  INSBURY.   FINSBtJRY  STATIONERY  WORKS, 

PHIPPS  STREET,  E.G.       GANNON  ROW,  S.W. 

LONDON. 
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PATENT  IMPROVED  AUTOGRAPHIC  PRESS. 


A    PORTABLE    MACHINE    FOR   PRINTING   FROM    STONE, 

FOS  SHX  COUlTTXJrO-HOfXBB,  OyVIOB  OB  LlBBABY,  BT  XBAITS  01  WHICH 

EYEET  PERSON  KAI  BECOME  HIS  OWN  PM5TEB. 

Under  the  immediate  Fatnmage  of  the  Admiralty ^  Her  Mcyesty^e  Stationer jf  Qfice,  the  Board  of 
Trade,  Science  and  Art  Department,  ^e. 

By  this  Machine  an  almost  unlimited  number  of  copies  may  be  produced 
from  any  manuscript,  sketch,  musical  composition,  or  design,  previously  mado  on 
transfer  paper,  or  drawn  on  stone ;  and  the  requisite  nimiber  of  copies  being 
obtained,  the  subject  may  be  effaced,  and  another  substituted. 

PBIOES.  Kahog«i7BoB68 

fitted  ap 

Press  and  Materials.  Mahogany  Stands.       forMaterals. 

£     ».    d,  £     i.    d.                       i.     d, 

7  7    0         ..  2  15    0         ..         16    0 

8  8    0         .,  S    0    0         ..         17     6 
990         ..  360         ..         19    0 

Over  Two  ThDusand  of  these  Presses  haye  now  been  sold,  and  they  are  used  in  Her 
Majest/s  Government  Offices,  Her  Majesty's  Fleet,  Public  and  Private  Schools,  Assurance 
Offices,  by  Railway  Companies,  and  also  by  some  of  the  most  influential  Bankers,  Merchants, 
Clergymen,  &o.,  in  tiije  United  Kingdom. 


Size  of  Stone 

11       M       9 

Ditto 

16^   K    10 

Ditto 

18     K   13 

MAY  BE  SEEN  IN  OPERATION  AT 

WATEBLOW   &   SONS    Limited, 
96  &  96,  LONDON  WALL,  Opposite  Tlurogmorton  Avenue, 

Ii035r3D02Sr- 
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AMERICAN     PENS. 

use       CSTCRBROOK'S       8  T  £  C  JL       PENS. 

SAMPLE  BOXES  POST  F££E  FOR  8  STAMPS. 


14  018  81  24  22 

MB8SS8.  WATERLOW  aitd  SONS  Limithd,  in  placing  these  Pens  before  the  English  public, 
feel  they  are  introducing  an  article  of  onsurpassea  quality.  They  are  adapted  to  every  style  of 
writing,  and  their  cheapness  in  price,  joined  to  excellence  in  temper  and  quality  of  material, 
will  ensure  universal  approbation. 

At  the  Philadelphia  Centennial  Exhibition  the  judges  awarded  the  Esterbrook  Steel  Pen 
Ck>mpany  the  highest  premium,  for  the  following  reasons :— *'  Excslxjut  avd  Uvhobx 
Quality,  Gbbav  yasistt,  ijn>  Low  Pbiob." 

As  a  guarantee  of  quality  each  pen  bears  the  trade  mark  of  "  B.  Esterbrook  ft  Ck)./'  and  they 
are  put  up  in  boxes  containing  One  Gross  each,  with  label  and  designating  number.  The  bottom 
of  each  box  has  also  a  caution  label  with  the  Yac  •imiU  of  the  firm's  signature. 

Thb  Sbbibs  ov  Busivbss  AITD  School  Psirs  are  especially  adapted  to  their  respective 
purposes,  being  of  difibrent  degrees  of  flexibility.  The  Faleon  Pen  will  be  found  to  be  of 
apecial  excellence,  and  is  strongly  recommended. 

Messrs.  Waterlow  and  Sons  Limited  are  preiMured  to  supply  Pens  of  the  Esterbrook  make 
as  below: — 

No. 

1 

8 

9 

14 

22 

24 

82 

048 

79 

81 

92 

97 

117 

122 

BULINa  PENS  IN  HOLDEBS.  6d.  EACH. 
ICay  be  had  of  all  Stationers  in  the  United  Kingdom,  or  of  the  Sole  Agents— 

WATERLOW    &    SONS    LIMITED, 

95  ft  96,  London  Wall ;  26, 26  ft  27,  Great  Winchester  Street ;  and  40,  Parliament  Street,  London. 


Per 

Per 

Name. 

Colour.  Gross. 

No. 

Name. 

Colour.  Gross. 

Centennial  Silver  Fountain  Blue 

6- 

128 

Extra  fine  Elastic. . 

...    Gray 

2/8 

»»      .  ,   »»           »» 

Blue 

6/- 

180 

Easy  Writer,  circule 
Double  Elastic 

IT  point  Gray 

2/B 

Commercial           

.    Bronse 

2/- 

185 

..    Gray 

28 

Bank           

Bronte 

2/6 

158 

Anti-Corrosive  Amalgam     Gray 

2/8 

Beservoir 

United  States       

Bronze 
Fawn 

2^ 
2/3 

161 
182 

Engrossing,  short  nib,  blunt  Bronze 
Ladies'  Falcon       Bronze 

8- 
2,3 

American  Congress 

.    Bronze 

8/- 

201 

Favourite 

...    White 

2/3 

Falcon         

.    Bronze 

2/6 

282 

Swan  Ouill 

Colorado  No.  2 

...    Bronze 

8/- 

Swan 

.    BroDze 

2/3 

804 

...    Yellow 

1/10 

Commercial  D       

.    Bronse 

2/6 

806 

.»    1 

...    Yellow 

2/3 

Amalgam,  circular  point 

Gray 

2/3 

883 

Extra  Fine 

...    Bronze 

2/8 

Fawn 

2/8 

444 

School  Fine 

...    Bronze 

1/10 

Engrossing,  Fine 

.    Bronze 

2/6 

606 

Blackstone  '.'.'.       '.'. 

...    Brf'Uze 

2/8 

Engrossing,  Medium 

.    Bronze 

2/8 

284 

...    Bronze 

3/- 
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WATERLOW  &  SONS  limited,  MANUFACTURING  STATIONERS, 
Xj  O  IT  ID  O  IT. 


-  WRITING  &  ENQROSSINQ.— Waterlow  &  Sons  Limited  have 
a  large  and  competent  staff  of  Clerks  constantly  engaged  at  their  City  and  West 
End  Establishments,  and  are  enabled  to  undertake  that  Deeds  or  other  docnmentSy 
of  whatever  length,  shall  be  carefully  and  correctly  engrossed  or  copied,  and 
returned  if  requ^ed,  by  Ketum  Mail,  or  within  a  few  hours  after  the  receipt  of 
the  drafts. 

LAW  LITHOGRAPHY.— The  staff  retained  by  Waterlow  and  Sons 
Limited  in  this  department  is  capable  of  completing  in  a  few  hours  an  amount  of 
work  which  would  formerly  have  required  as  many  days.  Briefs,  Abstracts, 
Minutes  of  Evidence,  Eeports,  and  Legal  Documents,  Builders*  Quantities, 
Specifications,  <feo.,  lithographed  with  the  greatest  accuracy,  in  good  plain  i*onnd 
hand.     A  Brief  of  100  sheets  can  be  lithographed  in  three  or  four  hours. 

ILLUMINATED  ADDRESSES,  VOTES  OF  THANKS, 

&C, — ^Waterlow  and  Sons  Limited  have  attained  a  high  degree  of  perfection  in 
this  department  Numerous  works  of  great  artistic  beauty  have  been  executed 
by  them  for  presentation  to  Her  Majesty,  the  Prince  and  Princess  of  Wales,  and 
other  important  personages, 

LETTER-PRESS  PRINTING,  for  Chancery  Bills  and  Answers, 
Pleadings  and  Proceedings  under  the  Judicature  Act,  Memoranda  and  Articles 
of  Association,  Particulars  of  Sale,  Circulars,  Notices,  Special  Forms,  Ac,  &a 
The  Company  offer  the  advantages  of  an  extensive  and  varied  assortment  of 
Type  and  the  aid  of  Machinery  of  the  most  approved  construction. 

100  Copies  of  cm  ordinarjf  PartietilarB  ofSaU  and  Plan  can  be  executed  «i  one 
day,  if  required, 

PAROHMENT. — ^An  extensive  stock  of  the  best  Parchment,  plain  or 
ruled  and  red  lined,  for  Indentures,  FoUowere  and  Bookway  Skins,  or  with  black 
lines  for  Probates  of  Wills. 

LAW  FORMS. — Writs,  Notices,  &c.,  under  the  Judicature  Acts,  Pro- 
bate Forms,  Draits  and  Precedents,  Certificates  of  Acknowledgment^  Bills  of 
Sale,  drc.  Bankruptcy  Forms,  Joint  Stock  Companies'  Forms,  <kc.,  <fec. 

COPYING  PRESSESj  Letter  Copying  Books,  and  all  materiala 

FIREPROOF  SAFES,  of  the  best  quaUty,  DEED  BOXES. 
CASH  BOXES,  CASES  FOR  FORMS,  &c. 

WRITING  INKS,  Black,  Red,  and  Blue,  COPYING  INK,  *0. 

ENGRAVING  &  COPPER  PLATE  PRINTING  for  Cards, 

Cheques,  Receipts,  Bonds,  Certificates,  &a 

GENERAL  STATIONERY  of  every  description,  including  Quill 
and  Steel  Pens  and  Pen-holders,  Drawing  Pencils,  Inkstands,  Despatch  Boxes, 
Writing  Cases,  Brief  Bags,  Stationery  Cabinets,  Sealing  Wax  and  Wafers, 
Tapes  and  Ferret,  Cutleiy,  String  and  Twine,  Postage  Balances  and  Scales,  Date 
Cases  and  Lidicators,  Wicker  Office  Baskets,  Elastic  Bands,  &c.,  &c.  ^i  -^ 


AN  ILLUSTRATED  CATALOGUE  WILL  BE  SENT  FREE  BY  POST  ON  APPLICATION. 
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